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Telephone: (609) 292-5441

The agency proposal follows:

Summary

Pursuant to N.J.S.A. 52:14B-5.1c, the gypsy moth voluntary suppression program, N.J.4.C. 2:23, expires on Octo-
ber 25, 2008. The Department of Agriculture (Department) has reviewed the rules and has determined them to be neces-
sary, reasonable and proper for the purpose for which they were originally promulgated. The authority to abate and sup-
press the gypsy moth is authorized under N.J.S.4. 4:7-36 et seq. The Department of Agriculture proposes to readopt
N.J.A.C. 2:23 without amendments.

The gypsy moth, Lymantria dispar, (syn. "Porthetria dispar L." ) is a serious pest of forest, fruit and shade trees in
New Jersey and the eastern United States; oak-forested areas are particularly at risk of losses of trees due to repeat feed-
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ing damage by gypsy moth caterpillars (larvae). Successive defoliation of susceptible trees by gypsy moth larvae can
cause widespread tree mortality leading to significant environmental and financial losses. Property owners bear the
costs of removing dead or dying trees to prevent safety hazards posed by falling tree limbs, and the loss of trees may
reduce property values. The reduction or absence of leaf canopy dries out the forest floor and extends the danger posed
by forest fire. The loss of trees reduces sources of acorns and other tree fruits that are important food sources for a di-
versity of wildlife.

Gypsy moth damage threatens the quality of New Jersey's working landscape. The lack of leaf canopy also affects
water quality. Foliage intercepts rain and prevents or reduces soil erosion and water pollution. Trees, through their
shade and transpiration, provide natural "low-tech" cooling. Shade helps maintain cooler stream temperatures necessary
for the promotion of desirable fish species. Defoliation by gypsy moth can increase utility bills for air conditioning in
residential and commercial buildings by 15 to 50 percent. The reduction of leaf canopy also impacts carbon sequestra-
tion - one acre of actively growing forest will sequester about 2.5 tons of carbon annually. Trees can absorb carbon di-
oxide at the rate of 13 pounds/tree/year.

The gypsy moth is well established in New Jersey and the eastern United States and cannot be eradicated. The De-
partment promotes an integrated pest management philosophy, which conserves natural predators and diseases of gypsy
moth through detailed population monitoring and assessments, and utilizes the least toxic spray materials to manage
gypsy moth outbreaks. The Department of Agriculture through its Phillip Alampi Beneficial Insect Rearing Laboratory
has a long history of cooperating with Federal agencies to produce arid release natural parasites and predators of gypsy
moth into New Jersey's woodlands to help keep the gypsy moth population under control.

However gypsy moth populations are building rapidly in certain areas of the State due to a breakdown in natural
control by the fungus disease, Entomophaga maimaiga. The fungus resides in the soil and infects caterpillars when rain
is abundant in May and early June, killing the late stage caterpillars before they can reproduce. During wet weather
conditions the fungus spreads throughout the caterpillar population, leading to a dramatic population collapse. Unfortu-
nately; the New Jersey's weather has been drier than normal in the past few years, during the period when caterpillars
are actively feeding and developing, and the impact of the fungus disease has been very localized.

The Department of Agriculture cooperates with local municipalities and agencies through the voluntary aerial sup-
pression program set forth in N.J.A.C. 2:23 to reduce tree losses caused from gypsy moth damage when natural controls
fail. The New Jersey Department of Agriculture also cooperates with the United States Department of Agriculture For-
est Service (USDA Forest Service) for technical and financial assistance in managing gypsy moth outbreaks. Annual
fluctuations of this forest insect constantly affect the number the number of municipalities participating in the program.

N.J.A.C. 2:23, the gypsy moth voluntary suppression program, establishes a program for gypsy moth suppression.

N.J.A.C. 2:23-1.1, establishes that the subchapter is applicable to voluntary participants in the gypsy moth sup-
pression program.

N.J.A.C. 2:23-1.2, describes the priorities established for identifying areas for treatment for gypsy moth.

Requirements for local government participation in the program are laid out in N.J.A.C. 2:23-1.3. This includes
providing for a student commuting shutdown period.

The Department of Agriculture's role and responsibilities are explained in N.J.A.C. 2:23-1.4; preference is given to
B.t.k. applications made aerially to urban or densely populated areas.

N.J.A.C. 2:23-1.5 describes the requirements for notification by newspaper and mail of all residents who reside on
the lands selected for treatment and special notice to school districts and municipalities.

Because the Department has provided a 60-day comment period, this notice of proposal is excepted from the rule-
making calendar requirement, pursuant to N.J.4.C. 1:30-3.3(a)5.

Social Impact

The social impact of the rules proposed for readoption will affect property owners and inhabitants in affected com-
munities, along with municipal and county entities planning to conduct gypsy moth aerial suppression programs. Re-
peated defoliation of high value hardwood trees during the spring by gypsy moth caterpillars often causes tree mortality,
which reduces property values, and results in property owners having to pay for the removal of dead tree hazards. In
addition, the feeding caterpillars constitute a public nuisance known to cause skin irritations to sensitive individuals
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residing in infested areas. Not to mention the nuisance and emotional strain to residents caused by the presence of tens
of thousands of caterpillars and their excrement, and the associated loss of the recreational use of personal property,
public parks and forests caused by "secondary effects" of gypsy moth infestation.

Economic Impact

The rules proposed for readoption affect only those local governments, which voluntarily choose to participate in
the program. Those local governments, that do not wish to adhere to the requirements specified in these rules do not
have to participate and, hence, will not be economically impacted by the rules. Participating municipalities are required
to pay for the full treatment to the contracting aerial vendor. In 2006 and 2007, the cost of a single treatment was $
39.44 per acre in the southern counties and $ 39.95 in the northern counties of the State. Double applications of B.z.k.
cost twice as much.

Each participating municipality, in collaboration with their school districts, is required to pick a one-hour period of
time when daily spray operations are stopped to allow for the commutation of school children. Participating municipali-
ties and counties will be required to publish advertisement of intent to adopt a gypsy moth resolution and to properly
notify all residents in the proposed spray area(s) along with adjacent municipal governments and school districts as to
the intent of the spray program by legal advertisement, display ad and first class mailing. These advertisements, mail-
ings and any necessary tax roll searches will have an economic impact on the municipalities.

In addition to these notification requirements, each participating municipality is required to provide the necessary
work force to set-up markers in the treatment area and to pay the aerial vendor for the aerial treatment. The economic
impact of these requirements, however, is minor compared to the overall economic damage that can be expected from
repeated gypsy moth defoliation.

The Department of Agriculture will continue to seek Federal cost-share assistance from the USDA Forest Service
for local governments who participate in the voluntary gypsy moth suppression program to help defray some of the
treatment costs; non-participating local governments would not be eligible for this Federal assistance.

Failure to prevent successive defoliation of susceptible trees by gypsy moth larvae can cause tree mortality, which
reduces property values. Property owners also bear the costs of removing dead or dying trees to prevent hazards posed
by falling tree limbs.

Federal Standards Statement

The rulemaking authority of the Department of Agriculture regarding the gypsy moth is established at N.J.S.4. 4:7-
36 et seq. The Federal Cooperative Forestry Assistance Act of 1978 (16 U.S.C. §§2101 et seq.), as amended by the For-
est Stewardship Act of 1990 (P.L. 101-264), authorizes the USDA Forest Service to enter into cooperative projects with
State authorities to manage forest insects and diseases. In order for the New Jersey Department of Agriculture and local
governments to qualify for Federal cost-sharing funds for cooperative gypsy moth suppression projects, the participants
must meet the standards and procedures specified in the Cooperative Forestry Assistance Act. The rules proposed for
readoption exceed these Federal requirements, but only in the incorporation of the public notification requirements as
prescribed by the NJDEP Pesticide Control Regulations at N.J.A.C. 7:30-9.10 for Notification: community or area wide
applications.

Jobs Impact

The rules proposed for readoption are not expected to result in the generation or loss of jobs in the State.

Agriculture Industry Impact

The rules proposed for readoption would benefit New Jersey's agricultural industry. Failure to readopt the rules
would seriously impact blueberry, cranberry and nursery operations especially in areas adjacent to gypsy moth infesta-
tions. Crops may damaged by outright by gypsy moth feeding, and nursery operations would run the risk of accidentally
shipping plants contaminated with gypsy moth egg masses to uninfested areas.

Regulatory Flexibility Statement

The rules proposed for readoption impose no reporting, recordkeeping or other compliance requirements on small
businesses, as defined under the Regulatory Flexibility Act, N.J.S.4. 52:14B-16 et seq. N.J.A.C. 2:23 lists the require-
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ments for participation by municipal or county governing bodies in the voluntary gypsy moth suppression program. The
rules proposed for readoption impose certain legal, fiscal and labor requirements on local governments and agencies
requesting participation in the voluntary suppression program and not small businesses. These requirements are neces-
sary to ensure that the public has been properly notified, the cost of treatment has been budgeted, the labor needed to
delineate the spray block boundaries has been provided by the applicant, and the spray vendor is paid prior to the dis-
bursement of USDA Forest Service cost-sharing funds.

Smart Growth Impact

The Department believes that the rules proposed for readoption would have a positive impact on the achievement of
smart growth, as they will reduce the damage caused by successive defoliation by the gypsy moth larvae to susceptible
trees, which can cause tree mortality in forested residential areas. Forested residential areas are part of the working
landscape in New Jersey, critical to the absorption of air pollutants, oxygen production, natural cooling, noise preven-
tion, wildlife habitat and quality of life. The rules proposed for readoption will have no impact on the implementation of
the State Development and Redevelopment Plan.

Full text of the rules proposed for readoption may be found in the New Jersey Administrative Code at N.J.A.C. 2:23.
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