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The agency proposal follows:
Summary

The State Soil Conservation Conmittee is proposing new N.J. A C 2:90-1.12(d),
pursuant to the Soil Erosion and Sedi ment Control Act, N J.S. A 4:24-39 et seq.
(P.L. 1975, c¢. 251). The regul ation authorizes that the application fee for soil
erosion and sedi ment control plan certification for this programbe submtted to
t he respective conservation district by a Federal project and shall be made
payable to the "Treasurer, State of New Jersey" and deposited by the New Jersey
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Departnment of Agriculture. The fee will be redirected by the Departnent of
Agriculture-State Soil Conservation Commttee to the local district to provide
conpensation for performng plan review and site inspections on the project
during construction. Districts rely solely upon user fees to support the program
as set forth in the Act. No State budget funds are provided to districts in
support of the program

The State Soil Conservation Conmittee has administrative responsibility for
the promul gation of adninistrative rules and policies, approval of fees and
general oversight of districts who inplenment the programat the |ocal |evel. The
Act is one of the npbst inportant Statew de, non-point pollution control prograns
for protecting water quality during construction related, |and disturbance
activities. Annually nore than 5,500 private and public construction rel ated
I and di sturbance projects on 30,000 acres of land are regul ated by districts.

This regul ation establishes a Statew de uniform anendnent to the fee schedul e
utilized by the 15 soil conservation districts applicable to certain Federa
projects involving | and di sturbance. It is recognized that some districts may
not have Federal projects that will occur within their jurisdiction. Districts
are not |and use approval agencies, rather their role under the Act is to reduce
t he danger from stormmvater runoff and to retard non-point pollution from
sedi nentation and to conserve and protect the |land, water, air and ot her
environnental resources of the State. The Act requires that approval of an
application for devel opnment granted by the State, any county, or municipality
where nore than 5,000 square feet of land surface area is disturbed shall be
condi tioned upon certification of a plan for soil erosion and sedi nment control
by the district wherein the soil disturbance occurs. The Act al so requires that
any project not requiring approval by the State, any county, nunicipality or
instrunentality thereof shall, prior to conmencing such project receive
certification fromthe district. The fee schedules of districts are for plan
review and site inspections to ensure conpliance with the certified plan. The
techni cal basis for the soil erosion and sedinent controls utilized on the site
are the Standards for Soil Erosion and Sedinent Control in New Jersey as
promul gated by the State Soil Conservation Committee of the Departnent.

The Act provides at N.J.S. A 4:24-46 that districts shall adopt a fee
schedul e and collect fees fromapplicants for the certification of plans and for
on-site inspections . . . and such fees shall bear a reasonable relationship to
the cost of rendering services. The State Soil Conservation Conmittee conducted
a survey of the 15 districts and their State-approved fee schedul es applicable
to Federal project activities to serve as the basis for the proposed rule. The
Federal fee schedul e was adjusted to establish one uniformfee to apply to al
districts. Federal officials have stated that they are authorized to nake one
fee payment per project and in nost circunstances, such paynment woul d be
adequate. There may be circunstances where a major revision to the origina
proj ect design nmay occur and additional district review may be required.
Finally, a contractor who fails to inplenment the controls specified on the
certified plan or otherw se renedy erosion problens during constructi on nay be
subj ect to additional inspection fees.

In conjunction with enforcing that Act, each district concurrently inplenents
at the local level, the Stormmvater Permitting Program specifically the
Construction General Permit, NJ@088323. This programis pursuant to the Federa
Clean Water Act, as noted below. Districts issue Authorizations to Di scharge
Stormnater (ATD) to all land disturbance activities subject to the Soil Erosion
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and Sedi nent Control Act. The fees submitted by the applicant to the district
are nmade payable to the "Treasurer, State of New Jersey” and processed to the
Departnment. The State Soil Conservation Conmittee reinburses the respective
di stricts based on the nunber of permt authorizations each processes to the
Depart ment .

The permt programis inplenented in close coordination with the Departnent
of Agriculture-State Soil Conservation Committee and in accordance with
procedural rules pronul gated by the Departnent of Environnental Protection. This
permt is pursuant to the New Jersey Pollution D scharge Elimnating System
(NJPDES) in rules at NNJ.A C. 7:14A as a requirement of the Federal C ean Water
Act, 33 U S.C. 881251 et seq.

Districts have performed plan review and site inspections on projects by
virtually all applicable private and public entities since inception of the Act
in 1976 including Federal projects since 1990. Wth enactment of section 1323 of
the Federal Water Pollution Control Act, each Federal departnent, agency or
instrumentality of the executive, legislative and judicial branches of the
Federal government with jurisdiction for property or engaged in activities
resulting or that nay result in the discharge of pollutants were required to
comply with all Federal, State and interstate and |ocal requirenents,
adnmi ni strative authority and sanctions respecting the control and abatenent of
wat er pollution. That Federal act required the paynent of reasonable service
charges to the sane extent as nongovernmental entities.

Recently Federal officials representing McGQuire Air Force Base and ot her
facilities under their jurisdiction believed that their proposed |and
di sturbances were not regul ated by the Soil Erosion and Sedi nent Control Act.
Federal officials also noted that the Federal O ean Water Act contained a waiver
of sovereign imunity requiring conpliance with the State water pollution
control statutes and rules for water quality protection. However, they noted the
Anti-Deficiency Act, 31 U S C 881301, et seq., precluded Federal agencies from
payi ng fees to | ocal agencies. Therefore, the basis for this proposal is to
provide a clear path for projects subject to the Federal C ean Water Act's
wai ver of sovereign inmunity to allow the paynment of fees, where such fees are
promul gat ed; and such role is with and through the State Soil Conservation
Conmittee of the Departnent. The Federal officials net with and requested that
the Departments of Agriculture and Environmental Protection assist in the
resolution of this matter since | and di sturbances are subject to the Soi
Erosi on and Sedi ment Control Act; however, this is a Federal project and the
Federal entity is not subject to paynent of fees under this Act unless such fee
schedul e is promulgated by rule. At the sanme tinme, DEP requires a State
Pol | utant Di scharge Elim nation System Construction General Permt NJG088323
i ncluding for Federal facilities. This general permt is conditioned upon a
certification obtained under the Soil Erosion and Sedi nent Control Act. The
nmut ual |y agreeabl e resol ution was possible by sinplifying the fee schedule for
Federal projects with simlar areas of disturbance and maki ng the fees
Statewi de, not local. This rule would be equally applicable to any Federa
proj ect.

As the Departnent has provided 60-day comrent period for this notice of
proposal, this notice is excepted fromthe rul emaki ng cal endar requirenent,
pursuant to N.J. A C 1:30-3.3(a)5.

Soci al | npact
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The proposed anendrment will have a positive social inmpact by protecting water
quality through controlling soil erosion and sedinentation relative to
construction related | and di sturbance activities on Federal facilities. The rule

wi Il inprove coordinati on and strengthen understandi ng between the Federal
State and | ocal agencies regarding | and disturbance and stormater inmpacts on
water quality. The quality of life and the environnent will be enhanced through
the installation of practices that protect the soil, the aquatic habitat and

wildlife in streans and downstream wat er bodies fromthe sources of
sedi nentation caused by construction related | and di sturbances.

Econom ¢ | npact

The proposed anendnent will have a mi nor econom c inpact on Federal projects
in that the fee required for the review and inspection of proposed projects
woul d be anmong the | east costs, related to the project. The fee, pursuant to
State statute, shall bear a reasonable relationship to the cost for rendering
services. The Committee has determ ned such reasonable relationship with the
recent approval by the State Soil Conservation Conmittee of the Federal fee
schedule. It is estimated that |ess than one quarter of one percent of
applications received per year by districts (10 applications or less) will be
from Federal facilities.

Federal Standards Statenent

Executive Order No. 27 (1994) and N.J.S. A 52:14B-1 et seq. (P.L. 1995, c.
65) require State agencies which adopt, readopt or anend State rules that exceed
any Federal standards or requirenments to include in the rul emaki ng docunent a
Federal standards analysis. The rule proposal does not exceed Federa
requi renents but allows contractors to neet the intent of the Federal C ean
Water Act for protecting water quality. The anendnment provides the necessary
clarification to satisfy an unambi guous wai ver of sovereign i munity as set
forth in the Federal C ean Water Act, through the pronulgation of a fee for
Federal facility projects.

Jobs | npact

The Departnent does not anticipate any creation or |oss of jobs as a result
of the proposed anendment.

Agriculture Industry I npact

Pursuant to the Departnment's analysis of inpacts as required at N J.S. A
52:14B-4 the Departnment does not expect the proposed anendnment to have any
i mpact upon the industry of agriculture.

Regul atory Flexibility Analysis

The proposed anendnent has been reviewed for conpliance with the Regul atory
Flexibility Act, N. J.S A 52:14B-16 et seq. The rule applies to the applicant,
that is, the Federal governnent that would enploy contractors, the vast ngjority
of whom are considered snmall businesses as defined by the Regulatory Flexibility
Act, N.J.S. A 52:14B-16 et seq. The costs for inplenmenting erosion controls is
integral to the | and devel opnent process, protection of offsite property and
protecting water quality. The professional services required to devel op pl ans
for certification by the district are primarily professional engineers. The



Page 5
40 N.J. R 1397(a)

costs will vary according to the size and scope of the project. The reporting,
recor dkeepi ng and ot her conpliance requirenments include the requirenent to apply
for and obtain erosion control plan certification and the construction genera
permt; maintain the certified plan on site until the conpletion of fina
stabilization, maintain records on the installation of practices and identify
conpli ance and non-conpliance to satisfy the stormmvater pernit requirements. Al
reporting and recordkeeping requirements are applied equally to projects of any
size and to all public or private entities. Compliance by all projects, as
defined in the Act, wi thout exception has been deternmi ned to be necessary
because sinilar negative environnental inmpacts may result fromany |and

devel opnent activity.

Smart Growt h | npact

The proposed anendnent will have no inpact upon the achi evenent of smart
growm h or upon the State Devel opnment and Redevel opment Pl an

Full text of the proposal follows (additions indicated in boldface thus):
2:90-1.12 Fees
(a)-(c) (No change.)

(d) Fee for certain Federal projects: Certain Federal project activities that
are precluded from maki ng fee paynents directly to a district, based upon
applicabl e Federal and State |laws, shall remt fees payable to "Treasurer, State
of New Jersey"” to the local district in which the project is to be undertaken
The fee shall be submitted in conjunction with the plan for soil erosion and
sedi ment control certification. The fee shall be in accordance with the

foll owi ng fee schedul e based on the |land surface area to be disturbed:

Federal Project Fee Schedul e

Di st urbance Area* Revi ew Fee** I nspecti on Fee***
Lto5acres 595000 32500 per acre
6 to 10 acres $ 1,600 $ 260. 00 per acre
11 to 25 acres $ 2,300 $ 200. 00 per acre
26 to 50 acres $ 3,000 $ 180. 00 per acre

50. 01 acres and greater $ 3,500 $ 160.00 per acre
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*For projects greater than one acre, partial acres are to be rounded to the
near est whol e acre.

**Maj or revisions to a previously certified plan are subject to 1/2 the origina
review fee.

***Rei nspection Fee: A fee of $ 150.00 may be assessed (a) when the contractor
has failed to provide the district with a 48 hour advance witten notice of the
start of construction, or (b) when the second or subsequent district inspection
was conducted and there was a failure to address the sane problemidentified in
the first witten notice of non-conpliance issued to the applicant/contractor
or (c) when the contractor requested an inspection for receiving a Report of
Conpl i ance and such district inspection was perforned, but the site was not in
conpliance with the certified plan and the Standards. A copy of all witten
violation notices shall be issued to the contractor with a copy provided to the
I ocal controlling Federal agency.



