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ORDER

IN THE MATTER OF THE REQUEST OF ROCK-GW I
LLC FOR A DETERMINATION THAT THE ANTICIPATED
PROVISION OF SEWERAGE TREATMENT SERVICE BY
ROCK-GW I LLC TO THE ADDITIONAL PROPERTIES OF
LOTS 1,3,4 AND 5, BLOCK 1401; LOT 1, BLOCK 1402
FLORHAM PARK; LOTS 1 AND 4, BLOCK 1401
MADISON DOES NOT CONSTITUTE UTILITY SERVICE
PURSUANT TO ~~ 48:2-13 DOCKET NO. WOO81)30188

(SERVICE LIST ATTACHED)

BY THE BOARD:

By letter dated March 20, 2008, Rock-GW, LLC ("Rock-GW" or "Petitioner") requested a
determination by the Board of Public Utilities ("Board") that the proposed addition of two
buildings, a medical office building to be owned by Rock-GW and a Marriott Hotel, to be :;erved
by the Rock-GW sewerage treatment plant ("STP") and collection system (collectively thE!
"Sewer System") would not constitute "public use" as defined in N.J.S.A. 48:2-13, and,
accordingly, that such use would not cause Rock-GW to be considered to be a public utility
subject to the Board's regulatory authority. The petition was filed in accordance with the
provisions of a previous Board Order1, discussed more fully below, which required petitio 1er to
file with the Board prior to any additional development and expansion of service beyond the
current structures.

Rock-GW is the owner of the STP. According to the petition, Rock-GW has no intention ()f
providing sewer service to any party outside the boundary of the property as described. 1 he
streets on the property are private roads and do not affect any public right of way. A seWE!r
main, built before the construction of the road, crosses under Route 24 as the STP serving the
property is on the north side of Route 24 while the developable portion of the property is ()n the
south side. This is the only part of the Sewer System within a public road.
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The property consists of 650 acres of land in the Boroughs of Florham Park and Madison, New
Jersey (the "Property"), and has been the subject of three filings with the Board resultin, I in
Orders in 1997, 1999 and, as noted above, in 2006 (collectively, the "Prior Orders.). The
Property currently has three occupied office buildings, two leased by Novartis and one ty AT&T,
and an office/training facility for the New York Jets football team ("Jets") which is curremly under
construction.

Initially, by Board Decision and Order dated November 6, 1997, the Board determined ttlat
Exxon Research and Engineering Company ("ER&E") was not a public utility by virtue 01 owning
and operating the Sewer System located on the Property to serve two office buildings ovrned
and occupied by ER&E, one office building owned by ER&E and leased to AT&T, and sEveral
small outbuildings, all located on the Property. The Board concluded that the sale of a pJrtion
of the Property to a developer, Rock-Florham2, would not require regulation of ER&E as 3 public
utility since sewer service was not being offered to the public. Subsequently, Rock-GW
demolished the two ER&E office/research buildings on the Property.

By letter dated October 6, 1998, ER&E advised the Board that it planned to sell an additi )nal
portion of the Property to the same developer, Rock-Florham, for the construction of two more
office buildings totaling approximately 445,000 square feet that, upon completion, would 31so be
served by the Sewer System, ER&E further advised the Board that, as was the case in 1998,
the Sewer System: (1) had sufficient excess capacity with which to serve all structures or I the
property, existins as well as propo~edi (2) Gontinued to have all necessary Da~artment of

Environmental Protection ("DEP") permits; 1:3) continued to be operated in accordance with all
applicable laws and regulations; and (4) did not and would not be providing service to an:f off-
site structure. By Board Order dated January 20, 1999, in Docket No. WO98111378, the Board
found that the proposed sale would ",. ,not render [Exxon] a public utility operating sewerage
facilities for public use," The Board also found that, while the sewer line crossing under F~oute
24 was technically located in a public street, use of the right-of -way without other factors which
make it necessary for the Board to regulate the entity does not necessarily give rise to a finding
of public use, However, the Board also directed that, in the event that it was proposed thclt the
Sewer Service be used to serve additional c:ustomers within the original 650 acre site or that it
be sold, ER&E should petition the Board for a determination as to the utility status of the :)ewer
System based on then present conditions,

By letter petition dated May 19, 2006, Rock-GW and the original owners of the Property advised
the Board that Rock-GW was the contract purchaser of the Sewer System from ER&E, as well
as a substantial portion of the Property. Rock-GW represented to the Board that the Sewer
System would be operated by an appropriately licensed operator, and that all required DEP
permits were in effect. Additionally, Rock-G'JV represented that Exxon had discontinued itJ;
operations on the Property leaving two office buildings and ancillary outbuildings unoccupied,
and there was a possibility that a portion of the Property would be sold for construction of the
Jets office/training facility. The Petitioner represented that under the proposed plan, the tctal
wastewater flows would still be below the levels approved by the Board in 1999. Based orl the
information provided, in the June 2006 Order, the Board found that the proposed transactions
did not require a finding that Rock-GW was a public utility operating sewerage facilities fol pubic
use subject to Board regulation. However, Rock-GW was advised that it would need to file a
petition with the Board for reevaluation of its status prior to any additional development and
expansion of service beyond that contemplal:ed under the Order.

2 Rock-Florham is an affiliate ofRock-GW
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The instant petition was filed because negotiations are underway to sell portion of the FToperty
to the Marriott Corporation for construction of a 250-room hotel including a fitness centEtr and
meeting rooms, and to lease or sell a portion of the Property to Atlantic Health Systems to
construct a small medical office building. According to Rock-GW, both hotel and medical office
buildings can be served by the existing Slrp, without expansion. The sewage !~enerated by the
six buildings (including the two additions) would be less than half of the rated capacity cl the
STP. Rock-GW's charge for sewer service to the existing three buildings, the ..Jets Facility, hotel
and medical office building will generate IE!SS revenue than its costs for operation of the Sewer
System as such charges are based on those charged by the Florham Park Sevverage Authority .
Petitioner maintains that to proceed in a timely manner to closing on the contract for the hotel
and to finalize negotiations for lease of the~ property for the medical office building, a
determination is needed as to whether these additions to the Sewer System will require that
Rock-GW be regulated as a public utility.

By letter dated November 6, 2008, counsel for the Petitioner memorialized the ~::onduct of a visit
to the Property by representatives of Boarlj staff and the Department of the Public Advo::ate,
Division of Rate Counsel ("Rate Counsel"), and formalized for the record the following rE!levant

representations made by Rock-GW to Board staff and Rate Counsel during thait visit:
1. The STP was built about fifty years ago to service buildings on the F'roperty clnd has

done so since that time.
2. Rock-GW has entered into an operating agreement with Applied Water

Management, Inc. which emplo:ys New Jersey licensed operators, tOI provide sewer
service to the buildings on the f)roperty.

3. Rock-GW has no intention of providing sewer service to any party outside of ithe
boundary of the Property.

4. The only portion of the Sewer System which is within a public road i~i the sewer main
that connects the Sewer System to the STP on the north side of Roulte 24.

5. Sewerage generated by the curlrently existing, under construction and proposed
buildings would be less than half of the rated capacity of the STP.

6. As Rock-GW's charges for seWE~r service generate less revenues than its costs for
operation of the Sewer System, Rock-GW has no intention of being a long-te/'m
provider of sewer service, and has had substantial negotiations for sale of the Sewer
system to Applied Wastewater r'I~anagement or for sale of the collection system
portion of the Sewer System to the Florham Park Sewerage Authority.

By letter dated November 19, 2008, Rate Counsel filed its comments supporting a deterrnination
that Rock-GW should not be found to be a public utility subject to the Board's re!gulatory
authority. Rate Counsel concluded that Roc:k-GW is not providing wastewater service to 1:he
public as there are no residential customers; serviced on the Property, service a~~reemen1s with
the current building owners/tenants specifically preserve the right to switch providers, ancj it is
unlikely that the Rock-GW system could expand. Rate Counsel conditioned its position oln the
inclusion with the Order of the same provision contained in the Prior Orders indic:ating thclt the
relief granted is based on the facts presented, and if the facts change, the Board could a~>sert

jurisdiction.

DISCUSSION AND FINDING

The Board has discussed what constitutes a "public utility" in the Prior Orders and in other
Orders including ln re ReQuest of Princeton Bio- TechnoloQv Center CondominiUI:!l.fQL§

Pursuant to N.J.S..A. 48:2-13. Docket No. 'v"IO04101115, November 19, 2004, ("Princetoll Bio-
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Tech") cited in the June 2006 Order. According to the case law, the determination of whl~ther an
entity is a public utility subject to Board re~lulation begins with a review of the above cite,j
statute which focuses on two issues; 1) whether the system will be operated under privill~ges
granted by the State or any of its political s.ubdivisions, and 2) whether the operation of the
system is for public use.

Based on the representations submitted on behalf of the Petitioner, the Board~\CCEPT~~ the
following facts:

1. A portion of the property may be sold to the Marriott Corporation to construct a 2!50-room
hotel;

2. A portion of the property may be leased to Atlantic Health System to corlstruct a :;mall
medical office building;

3. All structures to be served by the STP are located on the original 650 acres;
4. The STP will not be expanded and, including the possible addition of the! hotel and

medical building, will continue to operate at a level below its capacity;
5. The operation of the STP will have Ino impact on the regulated market related to

sewerage service; and
6. The STP continues to possess all necessary DEP permits and will be op,erated b:( a duly

licensed operator pursuant to all ap,plicable laws and regulations.

Based on these representations, there is no question that the Sewer System is operated under
privileges granted by the State as a result of the issuance of the DEP permits. VVhile in its
January 20, 1999 Order, the Board found that the fact that a main traverses a pubic right-of-way
does not, without other factors, compel a finding of public use, the issue is whether the addition
of the proposed hotel and medical building to the Sewer System make it necessary for tt1,e
Board to regulate Rock-GW as a public utility.

As stated in Princeton Bio- Tech,

New Jersey courts have held that a decision on public use "depends upon the ch,3racter
and extent of the use and not upon :agreement or understandings betweE~n the supplier
and those supplied." In addition, it is necessary to consider "present and potential use,
and all other facts and circumstancE!s associated with the operation.".. .Irl addition, the
Board is guided by various factors irlcluding but not limited to the followirlg: 1) whl~ther
a significant number of retail customlers are being served; 2) whether the facilities are
located in public streets and lor whether other public resources are utiliZE~d; 3) whether
the company provides meters andlor charges separately for its service; 4) whethe!r and
to what extent there is an economic impact on the regulated market; and 5) whettler
there is a potential for expansion.

(Citations omitted.)

The Board notes that, according to the Petitioner, charges to the owners and terlants uncler the
current agreements are based on the rates charged by the Florham Park Sewerage Authority
and do not cover all of the costs of operation. Petitioner has represented that it has no intention
of serving any customers not located on the Property. No public resources are utilized in the
operation of the Sewer System, and there "'ill be no increase in the capacity of the STP cIS a
result of the contemplated transactions.
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Rock-GW is further advised that this determination is limited specifically to the facts presented
and that changing conditions, including additional development and expansion of service
beyond those buildings as described in this Order, including the addition of retail customers
and/or residential customers, must be the subject of a petition filed with the Board in advance of
any such development, and could subsequently lead to the modification of the Board's
determination. The Board will make a further determination based upon the conditions present
at that time.

DATED: BOARD OF PUBLIC UTilITIES
BY:

ATTEST:

((d~
KRISTIIZZO
SECRETARY I HEREBY CERTIFY that the within

document is a true copy of the original
in the files of tl.e Board of Public

:::,t'~.:.4~t:O
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IN THE MAnER OF THE RESQUEST OF ROCK-GW, LLC FOR A DETERMINATION THAT
THE ANTICIPATED PROVISION OF SEWERAGE TREATMENT SERVICE BY ROC~:-GW,

LLC TO THE ADDITIONAL PROPERTIES OF LOTS 1.3,4 AND 5. BLOCK '1401; LOT 1,
BLOCK 1402 FLORHAM PARK; LOTS 1 AND 4. BLOCK 1401 MADISON DOES NDT

CONSTITUTE UTILITY SERVICE PURSUNAT TO N.J.S.A; 48:2-13

BPU DOCKET NO. WOO8030188

~RVICE LIST

Edward K, DeHope, Esq.
Riker, Danzig, Scherer, Hyland & Perretti LlLP
Headquarters Plaza
One Speedwell Avenue
Morristown, New Jersey 07962

Howard J. Woods, Jr., P.E.
Howard J. Woods, Jr. & Asso. LLC
138 Liberty Avenue
Newtown, PA 18940 f

Jessica Campbell, DAG
Babette Tenzer, DAG

Dept. of Law & Pubic Safety
Division of Law
124 Halsey Street -5th Floor
P.O. Box 45029

Stefanie A. Brand, E~)q., Direc:tor
Debra F. Robinson, f=sq.
Susan McClure, Esq.
Bernard Smalls, Legal Associ,ate I
Division of Rate
Counse31 Clinton Street, 11th Floor
P.O. Box 46005 Newark, NJ 07102
Newark, NJ 07102

6 BPU Docket No. WOO8030188




