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I INTRODUCTION

Before the Commission for disposition are the following four
consolidated matters:

A. The application of Adamar of New Jersey, Inc. (Tropicana)
for renewal of its casino license and its casino hotel
alcoholic beverage license for a five-year term (PRNs
2140705 and 2910706);

B. The application of Tropicana Casinos and Resorts, Inc.
(TCR) for plenary qualification as a holding company of
Tropicana;

C. The Restated and Amended Petition of Tropicana Casinos
and Resorts, Inc., Adamar of New Jersey, Inc., et al, for
Declaratory Relief with respect to NJA.C. 19:45-1.11(c)1 and
2, and Other Related Audit Committee Issues (PRN
2910708); and

D. Division of Gaming Enforcement v. Tropicana Casino and
Resorts, Inc.; Tropicana Entertainment, LLC; Adamar of New
Jersey, Inc., d/b/a Tropicana Atlantic City, CCC Docket No
07-0646-VC.

In addressing items [.A. and 1.B., above, the Division filed four reports dated
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October 30, 2007 (Exhibits D-1 through D-4, in evidence), along with
separate reports on each of the individuals whose initial plenary qualification
is required by the Casino Control Act. The Division on three occasions
(October 19, 2007, November 1, 2007, and November 13, 2007) filed four
reports that respond or supplement its response to item I.C., above.
Essentially, all those reports, together with the aforementioned complaint,
have framed the issues for decision, which the Commission considered as

part of this hearing.

II. PROCEDURAL HISTORY and STATEMENT OF GENERAL FACTUAL
BACKGROUND

Tropicana is a casino licensee under the Casino Control Act (the Act).
When the Commission renewed Tropicana’s casino and casino hotel alcoholic
beverage (CHAB) licenses in 2003, Tropicana was owned indirectly by a then
publicly-traded Aztar Corporation (Aztar).

William J. Yung, III (Yung) wholly owns TCR, which owns and operates
14 casinos and resorts in the United States and Caribbean. Yung, along
with family trusts for his children, also owns Columbia Sussex Corporation
(Columbia Sussex), which owns and operates approximately 70 hotels and

resorts (D-2,1 p. 21) located throughout North America and the Caribbean.

1. “D” refers to the Division’s exhibits in this matter, “A” refers to the exhibits for the
applicants for relicensure and plenary qualification, and “C” refers to the Commission’s

...footnote continues on bottom of next page...
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Essentially, Yung is the company. T1-122, 22-24; T2-60-21 to T2-61-3.

In spring 2006, a bidding war erupted as several companies vied to
acquire Aztar. Ultimately, TCR and Columbia Sussex bested Pinnacle
Gaming by offering to acquire Aztar for $54 per share. T1-39-14 to T1-40-9;
T6-29, 14-18; T6-31, 20.2
A. ICA and Licensure Matters

On May 19, 2006, Aztar and TCR, when the latter was known as Wimar
Tahoe Corporation,3 entered into an Agreement and Plan of Merger ( the
merger agreement) that, upon consummation, would result in Aztar and,
through it, Tropicana, becoming indirect wholly-owned subsidiaries of TCR.
In order to effectuate the merger agreement, TCR filed PRN 1570613 with the

Commission on June 6, 2006, seeking, among other things, interim casino

...footnote continued...
exhibits.

2. “TA” refers to the transcript of the Commission’s ICA proceedings on November 2, 2006;
“T1” refers to the transcript of the Commission proceedings on November 20, 2007; “T2”
refers to the transcript of the Commission proceedings on November 21, 2007, regarding
item #10 of that day’s regular public meeting; “T3” refers to the transcript of the A.M.
session of the Commission proceedings on November 26, 2007; “T4” refers to the transcript
of the P.M. session of the Commission proceedings on November 26, 2007; “T5” refers to
the transcript of the A.M. session of the Commission proceedings on November 28, 2007,
“T6” refers to the transcript of the P.M. session of the Commission proceedings on
November 28, 2007; “T7” refers to the transcript of the A.M. session of the Commission
proceedings on November 29, 2007; “T8” refers to the transcript of the P.M. session of the
Commission proceedings on November 29, 2007; “ T9” refers to the transcript of the
Commission proceedings on November 30, 2007; and “T10” refers to the transcript of the
Commission proceedings on December 4, 2007.

3. For convenience throughout the remainder of this opinion, and unless the context
otherwise requires, “TCR” will be used to refer to Tropicana Casinos and Resorts as well as
Wimar Tahoe, Columbia Entertainment and any variations thereof that TCR employed
since entering into the merger agreement with Aztar.
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authorization (ICA) pursuant to N.J.S.A. 5:12-95.12, et seq., and ultimately
plenary qualification as a Tropicana holding company. On November 2, 2006,
the Commission issued ICA to TCR, which became effective on January 3,
2007, when the company closed on its purchase of Aztar (see, Resolution Nos.
06-11-02-02 and 06-12-13-10).

On June 26, 2007, TCR filed PRN 1770701 with the Commission
seeking an extension of the ICA period through January 2, 2008. On
September 5, 2007, the Commission approved the requested extension of
the ICA period (see, Resolution No. 07-09-05-10).

On August 2, 2007, Tropicana filed PRN 2140705 seeking to renew its
casino and CHAB licenses. On October 18, 2007, Tropicana, TCR and
Columbia Sussex, which is subject to qualification under N.J.S.A. 5:12-84b
and 85 as part of TCR’s ICA, filed PRN 2910706 with the Commission
seeking rulings that certain Columbia Sussex officers need not qualify in
order for TCR to be found qualified.

On November 5, 2007, UNITE HERE Local 54 (Local 54) filed PRN
3090701 seeking permission to intervene or, in the alternative, participate
in the matters listed at items I.A. and [.B., above. Although the Commission
denied the intervention request on November 15, 2007, it afforded Local 54
the privilege of a limited participation in those matters.

On November 7, 2007, Tropicana and affiliates filed PRN 3110709
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seeking to limit the scope of the hearing for the purpose of striking portions
of the Division’s report directed at item I.A., above (D-1, pp. 21 - 37). In
denying the motion to strike on November 15, 2007, the Commission
nevertheless indicated that it had no intent, in the context of the renewal
hearing, to articulate standards for non-mandatory staffing or first class
facilities, but certainly would consider the matters raised in the Division’s
reports as they related to all the affirmative renewal criteria in N.J.S.A. 5:12-
84, particularly business ability.
B.  Audit Committee

On March 8, 2007, Tropicana filed PRN 0790702 seeking approval
pursuant to N.JA.C. 19:43-2.7(c) for Jeffrey A. Silver (Silver), without first
receiving plenary qualification, to serve on a temporary basis as one of the
members of TCR’s audit committee (the Silver petition). At the time the Silver
petition was filed, TCR did not have an audit committee that satisfied N.J A.C.
19:45-1.11(c). On June 19, 2007, Tropicana amended the Silver petition to
seek permission for Silver to serve instead as the sole member of the audit
committee of Tropicana Entertainment, L.L.C. (TEL).

On May 8, 2007, Tropicana filed PRN 1280708 seeking approval
pursuant to NJA.C. 19:43-2.7(c) for Karin J. Brugler (Brugler), without first
receiving plenary qualification, to serve on a temporary basis as TCR’s

corporate director of internal audit (the Brugler petition) and thereby function,
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for purposes of N.JA.C. 19:45-1.11(c)2iii, as the liaison between Tropicana’s
supervisor of internal audit and the TCR audit committee. At the time the
Brugler petition was filed, TCR did not have an audit committee that satisfied
NJA.C. 19:45-1.11(c). On June 15, 2007, Tropicana amended the Brugler
petition to seek permission for Brugler to serve also as TEL’s director of
internal audit.

On June 1, 2007, Tropicana filed PRN 1520709 seeking approval for
TCR to have an audit committee consisting of three members, two from
management but with a third “independent” member who would retain for
all purposes a 51% majority vote on all matters before the committee (the
TCR petition). At Tropicana’s request, the Commission adjourned the
scheduled consideration of the TCR petition from June 6, 2007, to June 20,
2007. On June 14, 2007, Tropicana filed an amended and restated TCR
petition that sought approval for TEL, rather than TCR, to have an audit
committee with a single member who would be independent (the TEL
petition). On June 20, 2007, the Commission conditionally approved the
TEL petition (Resolution No. 07-06-20-13), the Silver petition, as amended
(Resolution No. 07-06-20-14(A)), and the Brugler petition, as amended
(Resolution No. 07-06-20-14(B)).

On July 10, 2007, Tropicana filed with the Commission the minutes of

the TEL audit committee held on June 29, 2007 (D-60). During the
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investigation into Silver’s plenary suitability, the Division discovered in
August 2007 a copy of a legal representation agreement between Silver’s law
firm and TCR that had been executed on February 19, 2007 (the retainer
agreement), but had not been supplied to the regulators as part of the
Commission’s consideration of the matters that were heard on June 20,
2007.

On September 26, 2007, Tropicana filed PRN 2690701 seeking
permission to disband the TEL audit committee and reconstitute it as an
audit committee of Ramada New Jersey Holdings Corporation (Ramada NJ)
with Brugler assuming the duties of director of internal audit at Ramada NJ
and thereby functioning, for purposes of N.JA.C. 19:45-1.11(c)2iii, as the
liaison between Tropicana’s supervisor of internal audit and the Ramada NJ
audit committee. Having omitted from PRN 2690701 any reference to the
reporting lines for Tropicana’s supervisor of surveillance, Tropicana
attempted on October 18, 2007, to correct that deficiency by filing an
amended and restated PRN 2690701, but such submission bore PRN
“1520709,” which corresponded with the closed-out TEL petition that the
Commission had conditionally granted on June 20, 2007. Consequently,
upon intake at the Commission the October 18, 2007, submission was
assigned a new petition reference number, PRN 2910708 (the Ramada NJ

petition), and on October 24, 2007, Tropicana withdrew PRN 2690701 given
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that it had been superseded by the Ramada NJ petition. On October 26 and
29, 2007, Tropicana endeavored to supplement the Ramada NJ petition
through a certification from Silver dated October 24, 2007 (A-82), and a
letter (A-83) from Donna More (More), TCR’s general counsel, directed to the
effectiveness of the retainer agreement. By letters dated October 19, 2007
(D-67), November 1, 2007 (D-62), and November 13, 2007 (D-63 and D-64),
the Division responded to the Ramada NJ petition. On November 9, 2007,
and November 30, 2007, Tropicana and TCR responded to D-62 and D-64,
respectively. A-84 and A-94. The Ramada NJ petition remains pending for
disposition as part of this matter, and seeks, in addition to the matters
previously discussed, a ruling that Silver is approved as the sole member of
the independent audit committee for Ramada NJ.

On October 11, 2007, the Division filed a two-count complaint, CCC
Docket No. 07-0646-VC, against Tropicana, TCR and TEL alleging violations
of the Act and the Commission’s regulations as a result of the failure to
have a properly constituted and functioning independent audit committee.
The respondents filed a notice of defense and a request for a hearing on
October 19, 2007. Thereafter, the complaint was consolidated with the
license renewal hearing.

The Commission held four pre-hearing conferences in these matters.

The hearing itself spanned parts of eight days at the end of November 2007
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through the beginning of December 2007. On the last day of testimony, the
Commission ruled that Tropicana’s casino and CHAB licenses, which bear a
November 30, 2007, expiration date, do not lapse by operation of the
Administrative Procedures Act until the Commission finally rules on the
matter. T9-66-12 to T9-71-6.

During closing arguments on December 4, 2007, the Division
recommended granting a renewal of the casino and CHAB licenses for a
one-year period, subject to 26 separate conditions. On December 5, 2007,
the applicant responded in writing, acquiescing to some of the Division’s
proposed conditions, but objecting to certain matters. Immediately prior to
putting this matter to a vote on December 12, 2007, the Commission
reopened the record with the consent of the parties to introduce additional

exhibits without objection by the parties, whereupon the record was closed.

III. STATEMENT OF FACTS AS TO PARTICULAR TOPICS

As with a typical hearing with multiple witnesses and exhibits, any
attempt to categorize neatly each witness’ testimony would be fruitless.

Nevertheless, the salient facts in this case coalesce around the following
topics:

1. The regulatory and related impact resulting from the layoffs that
Tropicana implemented following TCR’s acquisition of Aztar,
including the cleanliness of the facility and the staffing levels in
the security and slot departments;
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2. The independent audit committee; and
3. The execution of contracts on January 3, 2007, the date the
merger agreement closed, that facially are management
agreements requiring Commission approval pursuant to N.J S.A.
5:12-82b and c.
A. Layoffs

As part of the Commission’s consideration on November 2, 2006, of
TCR’s request for ICA, Yung testified that, although “there may be some
cuts” in staff, he would “try to make most of those reductions through
attrition” as the “painless way to try to do it,” but that “we have to get in
there and analyze the whole thing first.” TA-61-25 to TA-62-6. Despite that
pledge, a different approach began to emerge later that autumn when the
company met with prospective investors to which it was marketing $960
million in high-yield notes that TEL would issue (the so-called “roadshow”).
T6-30-13; T6-31-22 to T6-32-5.

The team on the roadshow consisted of Yung, Richard FitzPatrick
(FitzPatrick), TCR’s chief financial officer at the time, and Fred Buro (Buro).
T6-32, 6-10. Although Buro was hired in 2003 as chief marketing officer for
Columbia Sussex (T6-25-21 to T6-26-1), Yung approached Buro shortly
after winning the bid for Aztar and asked Buro to consider becoming

president and chief operating officer of Tropicana, which Buro accepted.

T6-22-25 to T6-23-6; T6-33-14 to T6-35-12. At the urging of the investment
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