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The Salem County Sheriff’s Office, represented by Joseph M. DiNicola, Jr., 

Esq., petitions the Civil Service Commission (Commission) for reconsideration of the 

attached decision rendered on January 15, 2020, which modified the removal of Brian 

Pio to a six-month suspension and ordered that he attend diversity training.   

 

As background, the appointing authority presented Pio, a County Correctional 

Police Officer,1 with a Final Notice of Disciplinary Action that removed him, effective 

July 19, 2019, on charges of conduct unbecoming a public employee; violation of rules 

and regulations; and other sufficient cause.  Specifically, the appointing authority 

asserted that Pio made harassing, racial comments towards co-workers.   

 

Upon Pio’s appeal, the matter was transmitted to the Office of Administrative 

Law (OAL) for a hearing as a contested case.  The hearing was held on October 3, 8, 

16 and 17, 2019.  After the hearing, the Administrative Law Judge (ALJ) determined 

that the appointing authority had met its burden of proof with regard to the charges.  

In determining the penalty, the ALJ concluded that Pio’s actions were so egregious 

as to justify his removal.  The ALJ indicated that Pio’s racially charged statements 

and his evasiveness to the investigator adversely affected morale and would tend to 

destroy public respect for the delivery of government services.   

In his exceptions, Pio contended that his actions were not egregious enough to 

forego the principles of progressive discipline.  He claimed that the ALJ failed to 

                                            
1 Pursuant to N.J.S.A. 40A:14-180.3, effective December 1, 2019, the title of County Correction Officer 

has been retitled to County Correctional Police Officer. 
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consider the lack of malice in his statement or his 13 years of service in correctional 

facilities.  In its reply to exceptions, the appointing authority argued that the ALJ 

properly determined that the appropriate penalty was removal.  Upon its de novo 

review of the record, the Commission agreed with the ALJ’s determination regarding 

the charges but did not agree with his recommendation to uphold the removal.  In 

this regard, Pio had only one two-day suspension in his disciplinary history and had 

been employed as a County Correction Officer with Gloucester County since 2008 

before receiving an intergovernmental transfer to Salem County in 2013.  While the 

Commission found that Pio’s comments were completely inappropriate and were not 

condoned, it did not agree that they were so egregious as to warrant removal without 

following the tenets of progressive discipline.  The Commission noted that Pio was 

not in a supervisory role when speaking to his co-worker and the inappropriate 

comments were made in a singular incident.  Further, Pio apologized for his 

comments.  Moreover, while the Commission noted that a law enforcement officer is 

held to a higher standard than a civilian public employee, the comments made in the 

context of the matter were not so egregious as to ignore the tenets of progressive 

discipline.  Accordingly, the Commission imposed a six-month suspension and 

ordered that Pio attend diversity training.  However, the Commission recognized that 

Pio’s conduct was unacceptable and emphasized that, in imposing a six-month 

suspension, the most severe penalty permitted in lieu of removal, it was not acting to 

minimize the seriousness of the offense.  The Commission was mindful that the 

penalty should serve as a warning to Pio that future offenses may result in his 

removal from employment. 

 

In its request for reconsideration, the appointing authority proffers that there 

is new information that the Commission did not consider that would make it apparent 

that Pio’s removal should be upheld.  Specifically, the appointing authority presents 

an incident report prepared by Richard Langley, County Correctional Police Officer.  

Langley recounted the following: 

 

I . . . received a new admission by the name of [C.H.].  While I was 

fingerprinting Inmate [C.H.] he made a statement in regards to one of 

the facilit[y’s] former Officers.  Inmate [C.H.] asked “where’s the Officer 

that made the racial comments about a girl that can’t work back here?”  

I replied “I don’t know what you are talking about.”  Inmate [C.H.] said 

“I think his name was Officer Pio.”  I then replied “no clue I haven’t 

heard anything about that.”  Inmate [C.H.] then stated “well he needs 

to be punched in the face for that shit.”  

 

Langley signed the report on October 14, 2019, the date of the incident.  His 

supervisor and captain signed the report on October 28, 2019.  The appointing 

authority states that on October 29, 2019, it filed a motion to reopen the hearing 

regarding this new evidence, but the ALJ never acted upon the motion.  The 

appointing authority contends that the incident recounted in Langley’s report goes 
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directly to the safety and security of both the facility and Pio.  The appointing 

authority notes its belief that there is no way to provide the appropriate protection to 

Pio from these types of threats resulting from his racist actions.  Additionally, the 

appointing authority requests that Pio’s reinstatement be stayed until it files the 

appropriate appeal with the Appellate Division, in the event that the Commission 

will not reconsider its decision. 

 

 In response, Pio, represented by Frank Cioffi, Esq., maintains that the 

appointing authority’s motion to reopen the hearing was actually previously 

addressed by the ALJ and properly denied.  Thus, Pio argues that the Commission 

should not consider it.    

 

CONCLUSION 

 

N.J.A.C. 4A:2-1.6(b) sets forth the standards by which a prior decision may be 

reconsidered.  This rule provides that a party must show that a clear material error 

has occurred or present new evidence or additional information not presented at the 

original proceeding which would change the outcome of the case and the reasons that 

such evidence was not presented at the original proceeding. 

 

 The appointing authority maintains that Langley’s incident report, the subject 

of its October 29, 2019 motion to reopen the hearing before the ALJ, is new 

information not previously presented that would change the Commission’s decision 

as to the proper disciplinary penalty.  The ALJ’s initial decision, which agreed with 

the appointing authority’s original penalty of removal, makes no mention of the 

motion, and there is no evidence in the record of any ruling on the motion by the ALJ.  

In light of the record, Langley’s report is information to which the Commission was 

not previously privy.  The Commission cannot ignore the alarming nature of the 

alleged incident described in the report: an inmate’s suggestion that Pio’s comments 

deserved to be met with physical violence, which implicates matters of safety and 

security within a correctional facility.  Therefore, the Commission finds it appropriate 

to remand this matter to the OAL for additional factfinding surrounding Langley’s 

incident report.  The appointing authority should be provided the opportunity to offer 

competent evidence and to call witnesses to testify about the incident or verify the 

incident report.  Further, Pio will be permitted to offer evidence or testimony in 

rebuttal of the evidence or testimony presented by the appointing authority.  After 

the additional proceedings at the OAL are complete, the Commission will be in a 

position to determine whether it should reconsider Pio’s disciplinary penalty. 

 

As to the appointing authority’s request that Pio’s reinstatement be stayed 

until it files the appropriate appeal with the Appellate Division, it should be noted 

that N.J.A.C. 4A:2-1.2(f) provides: 
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Following a final administrative decision by the Civil Service 

Commission, and upon the filing of an appeal from that decision to the 

Appellate Division of Superior Court, a party to the appeal may petition 

the Commission for a stay or other relief pending a decision by the Court 

in accordance with the procedures and standards in [N.J.A.C. 4A:2-

1.2(b) and N.J.A.C. 4A:2-1.2(c)].  See N.J. Court Rules 2:9-7. 

 

The appointing authority has not filed an appeal from the Commission’s decision with 

the Appellate Division.  Moreover, as already discussed, the Commission has 

determined that additional factfinding is necessary.  As such, there is no basis for the 

Commission to stay its prior decision.  

 

ORDER 

 

Therefore, it is ordered that this matter be remanded to the Office of 

Administrative Law for further proceedings as set forth above.  

  

DECISION RENDERED BY THE  

CIVIL SERVICE COMMISSION ON 

THE 29TH  DAY OF JULY, 2020 

 
__________________________ 

Deirdré L. Webster Cobb 

Chairperson 

Civil Service Commission 
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 and      Director 

Correspondence    Division of Appeals and Regulatory Affairs 
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      P.O. Box 312 
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c. Stacy Pennington  

Joseph M. DiNicola, Jr., Esq. 

Brian Pio 
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