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Proposed Anendnment: N.J.A C. 5:97-2.5

Substantive Rules of the New Jersey Council on Affordable Housing for the Period
Begi nni ng on June 2, 2008

Measuring the Actual G owmh Share Obligation

Aut hori zed By: New Jersey Council on Affordabl e Housing, Lucy Vandenberg,
Executive Director.

Authority: N J.S. A 52:27D 301 et seq.

Cal endar Reference: See Sunmmary bel ow for explanation of exception to cal endar
requi renent.

Proposal Nunber: PRN 2008- 356.

Submit coments by January 2, 2009 to:
Lucy Vandenberg, Executive Director
NJ Council on Affordabl e Housi ng
PO Box 813
Trenton, NJ 08625-0813

Al comrents should be identified by the applicable N.J.A C. citation and
submitted in the foll ow ng fornat:

"5:97-1.4 Comment: The definition of househol d should be changed to del ete
the reference to persons under age 18." This may be followed with any supporting
reasons, references, and any other additional information that the comenter
wi shes to provide.

The Council encourages conmments to be submitted in electronic formto
COAHmai | @Ica. state.nj.us to enable an expeditious review and response. Such
coments should include the words "Rule Comments" in the subject box. The
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Council will also accept witten coments sent via nail and/or fax at (609)
633- 6056, but requests a followup PC-formatted disk in Mcrosoft Wrd to be
delivered as soon as possible thereafter to enable coments to be processed

el ectronically. Fax copies shall also be followed by a nailed copy if a disk is
not possi bl e.

The agency proposal follows:

Summary

As required by the Fair Housing Act (FHA) at N J.S. A 52:27D307.5, the
Counci |l mnust adopt all rules necessary for effectively carrying out the
provi sions and purposes of the act. To that end, the Council enacted N J.A C
5:92 (first round rules), effective August 4, 1986, w th subsequent anmendnents;
N. J.A C. 5:93 (second round rules), effective June 6, 1994, with subsequent
amendments; and N.J. A C. 5:94 (third round rules), effective Decenber 20, 2004,
and amended May 15, 2006 and August 20, 2007. On January 22, 2008, the Counci
proposed new substantive and procedural rules, which becane effective on June 2,
2008 as N.J. A C. 5:97 and N.J. A C. 5:96 and were subsequently amended on COctober
20, 2008. During the conment period to the Council's Cctober 20, 2008
anmendnments, it was noted that residential denolitions of owner-occupi ed hones,
even when the denolition is related to a catastrophic event such as fire or
natural disaster, will incur an affordabl e housing obligation when the house
destroyed is replaced with a new residence on the sane |lot. The Council did not
intend for the equity issues that arise as a result of this particular situation
to create an affordabl e housing obligation, when there is no change in ownership
or use for at |east one year prior to denolition. Therefore, the rule is
proposed for anmendnent to address any inequity while at the sane tine uphol di ng
t he net hodol ogy used in determ ning rmunicipal affordabl e housing obligations.

Sunmary of Anendnent

N.J.A C 5:97-2.5 is anended to allow certificates of occupancy issued for
certain owner-occupi ed residential structures to be subtracted fromgrowth for
t he purpose of determning the growth share obligation. This subtraction is
l[imted to residential structures that have been occupi ed by the current owner
for at | east one year prior to the denolition, where no change in use has
occurred. Redevel oprment, rental properties, previously vacant properties and
properties with a change of use or intensity of use, anobng other categories,
woul d continue to generate a growh share obligation under the proposed
anmendnment. The Council will work cooperatively with the New Jersey Departnent of
Conmunity Affairs to track exenptions generated under the proposed amendnent to
noni tor the inpact of these exenptions on the growth share methodol ogy.

The amendnent al so requires municipalities choosing to subtract these units
fromactual growmh to inpose a devel opnment fee based on the increase in
equal i zed assessed value that results fromre-construction. Reconstruction that
results fromfire or natural disaster would be exenpt fromthe inmposition of
devel opnent fees.

As the Council has provided a 60-day coment period for this notice of
proposal, this notice is excepted fromthe rul emaki ng cal endar requirenents,
pursuant to N.J. A C 1:30-3.3(a)5.

Soci al | npact
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The Council's rules have had an inpact on a majority of the 566
municipalities in the State of New Jersey. The public will continue to benefit
since the Council's rules have been the basis for the creation of additiona
housi ng affordable to | ow and noderate-incone househol ds. The proposed
amendment insul ates New Jersey residents who are reconstructing a persona
resi dence from State and | ocal requirenments that Iink growth to nunicipa
af f ordabl e housi ng obligations.

Econoni ¢ | npact

The proposed anendrment will have a positive econonic inmpact on residents who
are rebuilding a personal residence and the nunicipalities in which these
resi dences are | ocated by replacing a growh share obligation with a
significantly less costly devel opnent fee. Hones that are rebuilt after fire or
natural disaster would be exenpt fromthe inmposition of a devel opnent fee.

Federal Standards Statenent

No Federal standards analysis is required because this amendnent is not being
proposed in order to inplenent, conply with, or participate in any program
est abl i shed under Federal |aw or under a State |law that incorporates or refers
to Federal |aw, standards, or requirenents.

Jobs | npact

The Council does not anticipate that the proposed anendment will result in
t he generation or loss of any jobs in New Jersey.

Agriculture Industry Inpact

The Council does not anticipate that the proposed anendment will result in
any inmpact on the agricultural industry in New Jersey.

Regul atory Flexibility Statenent

This rul e anendnment regul ates nunicipalities, not small businesses, as
defined by the Regulatory Flexibility Act, N.J.S. A 52:14B-16 et seq., and,
therefore, the proposed amendnent will not have an inmpact on snall busi nesses.

Smart Growt h | npact

This rul e anendnment is consistent with the New Jersey State Devel opment and
Redevel oprment Pl an, which fosters smart growth. The proposed anendnent
recogni zes that occupi ed personal residences replaced by their current occupants
shoul d not trigger a growth share obligation

Housi ng Affordability I npact

The rul e amendnent will have a positive inmpact on an individual honeowner if
there is a fire, flood or natural disaster. In recognition of the equity issues
associated with | osses due to fire, flood or natural disaster, the amendment
requires municipalities to exenpt residences re-built follow ng such an
occurrence fromresidential devel opnent fees thus reducing the cost of
rebui | ding an existing hone that has been | ost.

The rul e anmendnent will not have a negative affect housing affordability. The
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i ssuance of a certificate of occupancy for a re-built existing residence for the
personal use by the current occupants does not create an opportunity for
municipalities to create affordable units.

Smart Growt h Devel opnent | npact

As indicated in the Smart G owth |Inpact statenent, this proposed anendnent
recogni zes that occupi ed personal residences replaced by their current occupants
shoul d not trigger a growth share obligation. As such, there is an extrene
unl i keli hood that the anendnents woul d evoke a [ page=6266] change in the housing
production within Planning Area 1 or 2, or within designated centers, under the
State Devel opnment and Redevel opnent Pl an

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]):

5:97-2.5 Measuring the actual growh share obligation

(a) A municipality's actual residential growmh share obligation shall be
neasur ed based upon pernmanent market-rate residential certificates of occupancy
i ssued within the nunicipality between January 1, 2004 and Decenber 31, 2018.

1. In deternmning the actual residential growh share obligation, the follow ng
may be subtracted fromthe nunber of market rate certificates of occupancy
i ssued:

i.-ii. (No change.)

iii. Certificates of occupancy issued for graduate student housi ng owned and/or
operated by an institution of higher education and farm | abor housing
constructed on a comercial farmas defined by the Right to Farm Act, N J. S A
4:1C-1 et seq., and classified as R2, R3, or R5 by the Uniform Constructi on Code
(UCO); [and]

iv. Additional market-rate rental units in an inclusionary or m xed-use
devel opnent pursuant to N.J.A C. 5:97-6.4(b)6ii where the affordabl e housing
units are rental units that are addressing a municipality's growh share
obligation[.]; and

v. Certificates of occupancy issued for owner-occupied residential structures

t hat have been issued a denolition pernit provided the unit for which the
denolition permt has been issued was occupied by its current owner for at |east
one year prior to the denmolition and no change in use has occurred.

Muni ci palities choosing to subtract these units fromactual growh shall inmpose
a devel opnent fee pursuant to N.J. A C. 5:97-8.3(c) based on the increase in
equal i zed assessed value that results fromre-construction, but shall exenpt
reconstruction that results fromfire, flood or natural disaster.

2. (No change.)

(b)-(e) (No change.)



