PRESS OFF ICE Fax:6097771781 Jun 13 2012 10:47 P.01

IN THE MATTER OF RC CAPE MAY HOLDINGS, L.L.C.

24 Waterway Avenue
Suite 800
The Woodlands, Texas 77380

ADMINISTRATIVE CONSENT ORDER AMENDMENT

The following SUPPLEMPNTAL FINDINGS are made aid this ADMINISTRATIVE
CONSENT ORDER AMENDMENT ("Amerdment™) to the January 24, 2006 Administrative
Consent Ordez, the October 31, 2006 Administrative Consant Crder Amondment, and the
January 13, 2010 Administrative Consent Order Amendment, In the Manier of Atlantic City
Electrie Company, Conectiv ond Pepeo Holdings, Ine. 18 entéred intg pursuant 1o the authority
vested in the Commissioner of the New Jersey Dopartmeént of Environmental Protection by
N.LS.A, 13:1D-1 ef seq. and the Air Follution Contro] Act of 1954, N.J.S.A. 26:2C-1 of seg., and
duly delégated pursuant to N.J,$,A. 13:18+4 to the Assistant Commissioner for Compliance and
Enforcement.

SUPPLEMENTAL FINDINGS
1, The New Jersey Department of Environmenta! Protection (“NJDEP” or “the
Department™) and Atlantic Clty Electric Company, Corestiv Atiantic Generation, LLC,
Conectlv, and Pepco Holdings, Ine. (collectively, *Conectiv”) entered into an Administrative
Consent Order (“ACO"} dated January 24, 2008, resolving the Department’s cleims for, among
other things; injunctive relief and civil penalties arising out of alleged violations of the

Prevention of Significant Deterioration (“PSD”) raguitersents in Pagt € of Title 1 of the Clean Ajr
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Act, 2US.C. 8§ 7470-7492, and its implementing regulations, 40 CF.R. 5221, and the New
Jersey Air Pollution Control Act, NJ.S.A, 26:20-1 ¢t seq., and its implementing regulations,
N.LA.C. 7:27 of seq. at the B.L. England gencration station (“B.L. England™);

2. Atlantic City Electric Company (“ACEC") entercd into & Purchase and Sale Agréemcnt
with RC Cape May Holdings, LLC ("RC Cape May" dated August 13, 3006, putsuant to which
ACEC sold B.L. Eigland to RC Cape May;

3 In light of the Purchase and Sale Agregment, the Departrnent, ACEC, Conectiv, Pepeo
Holdings, Inc. and RC Cape May on October 31, 2006, entered into an Ametdment to the
January 24, 2006 ACO pursuant to which RC Cape May agreed, among other things, to either
Réepower or mieet the Detformance Standards of the Januiary 24, 2006 ACO (Section XII,
Stipuilations &nd Preservation of Rights) by the deadlines set forth therein for each unit;

4, Pursuant to an ACO Amendment dated January 13, 2010, the Parties agreed to a revised
timeling by which RC Cape May would efther Repower or meet the Performance Standards of
the January 24, 2006 ACO;

5, RC Cape May hag dotermined to Repower B.L, England, and has requested a revised
timeling to complete gaid Repoweting,

6. In exchange for agreeing to a reviged tifiieline, the Departiment fecitiras that RC Ciipe
May implement an interim compliance prograt that achisves emission reductions for nitrogen
oxides, as well as other dctiens conrained horeis:

7. In light of these Supplemental PFindings, the Departmient and RO Cape May (collectively,
the “Prties™) wish (o entet inta thig Amendment, smending the January 24, 2006 ACOQ, the
October 31, 2006 ACO Amendment, and the January 13, 2010 ACO Amendment as follows:

2
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ORDER

I. APPLICABILITY
g The provisions of the October 31, 2006 ACO Amendment, ss modified by this
Amendiment, ghall continue to apply and be binding upon the Department and RC Cape May, its
successors and agsigns upen the Blfective Date a8 set forth in Paragraph 44 hereof, The Parties
agree that this Amendinent imposes certain obligationg upon RC Cape May in connection with
the opcration of B.L. England, snd does riol impose any additional obligations upen, or affect n
any way the rights of, Conectiv as sct forth in the ACO, the October 31, 2006 Amendment of (he
dame, 41y permit iasued to Conectiv or applicable law.
9, This Amendment addresses only cettain parts of the January 24, 2006 ACO, the October
31,2006 ACO Amendment, and the January 13, 2010 ACO Amendment applicable to B.L,
England, Nothing in this Amendrment shall relieve RC Cape May of unfulfilled requiremerits
iniposed on it by the January 24, 2006 ACO, the October 31, 2006 ACO Amendrment, or the
January 13, 2010 ACO Amendrieiit axcept as explicitly sct forth herein,
10, Obligations imposed by this Amendiniént m-irﬁposcd pursuant to the police powers of
the State of New Jersey for the enforcement of law and the protection of piblic health, safety,
welfare and the environment. No obligations imposed by this Amendment are intended fo
constitute a debt, claidi; penalty or other civil action that could be limited or discharged in a
bankruptcy proceeding, Obligations impaosed by this Amendmenit are not subject to the
automatic stay of 11 U.8,C. § 362(a), but, inistead, full with the exemption froth the automatic

stay at 11 U.B.C. § 362(b)(4),
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. Db IT
11, For purposes of Section V1 of this Amendment only, Operating Day for a unit means any
calendar day on which the unit fires any amotni of Fossil Fual,
12, B.L. Enpland Site means the real property located at 200 North Shore Road, Beesley's
Point, Upper Township, Cape May County, New Jersey 08223, desigitated on the tax map for
Upper Township as Block 479, Lots 74, 76,76,01, 94.01, §7, 98, 99, and Block 561, Lot 81,
13, For ptirposes of this Amendment anly, Repower means the replacement of an existin 2
coal-fired or oil-fired boiler with & new 1tatural izas heat source,
14, “Shut Down” means permanently cease operation of,
15.  For purposes of Section [l of this Amendment only, Shiut Dowt Day meang any calendar
day during whigh there is a Shut Down Period 4s defied in the current Title V parmit,
BOP110003, Ref. # 4, U2 Unit 2 Steam Generator, 085 Shutdown.
16.  For purposes of Section I of this Amendment only, Start-Up Day means any calendar
day during which there is a Start Up Period as defined i the current Titls V paritit, BOP110003,
Ref, # 4, U2 Unit 2 Steam Generator, 0S4 Start-Up using No. 2 fuel ail.
LMANCE STANDARDS
A, Performance Standsirds-H.L. Evigland Unit 1

I11.

17 The January 24, 2006 ACO Paragraph 110, Section XTI (“StipuTations and Preservation of
Rights), as amended by the Januaty 13, 2010 ACO Amendment, Section TT1, Parsgraph 16, is
amierided a3 follows: RC Cape May ¢ potmitted to continue to operate Unit | through September
30, 2013 as follows: ) as necessary for PIM capacity tests; emission compliance testing; EPA.-
required relative accuracy tast audits; CEMS certifications; Tide V compliance certifications, and

4
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for compliance, performance, and uplimization tests associated with poltution control projects 0
Repower; andfor 2) during “peak reliability periods” as defined in Section I (Definitions) of the
ACO, and as further clarified in a letter dited February 4, 2008 from the NJDEP to RC Cape
May. On September 30,2013, RC Cape May shall cease operations of BL. England Unit 1 until
such time as B.L. England shall meet the following Porformance Standards: 1) NOx emission
rates of no greater than 0.150 Ib/mmBtu, 24-hour daily average, 0,110 Ib/mmBtu, 30-day rolling
average, and 0,100 Ib/mmBiy, 90 ~day rolling average, Notwithstanding the toregoing, RC Cape
May shall Shut Dovm Unit 1 by May 1, 2014. The Shut Déwn of Unit | will be irrevocable and
cannot be reversed or changed for any réason extept for a State or Federal mandate to continug
operations.

B. Performance Standards-B.L. England Unit 2
18, The January 24, 2006 ACQ Paragraph 111, Section XII (“Stipulations and Preservation of
Rights"), as amended by the January 13, 2010 ACO Amendment, Section Ul, Paragraph 17, is
amended a3 follows: RE Cape May may operate Unit 2 in dceordance with all applicable
permits, laws, rules and regulations to My 1, 2015 but ig limited to operating ne mote thari
4,300 hours per year (the 12-month period from May 1 to April 30) from the Effetive Date of
thig Amendtnent 1 May 1, 2015, |

C.  Interin NOx Emission Rates ~B.L. England Units 1 aiid 2
19, By mno later than the Effactive Date of this Amendment, RC Caps May shall operats K.L.
England Units 1 and 2 to schiove and riaintain a NOx étlssion rate of 0.42 Ib/mmBituy, 24-hour
daily average, except that this limit shall not apply during a Start-up Day or a Shut Down Day, as
defined herein, provided RC Cape May underiakes best efforts to minimize NOx emisgions
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duiring any Start-Up and Shut-Down Perlods. For the avaidance of doubt, on any given day (the
“Carrent Day™) if RC Cape May is operating a unit under a full 24-hour Day Ahead Award from
the PJM and has received o Day Ahead Schodule from the PTM for the next day, the Current Day
Current Day.

1V,

20.  Except az provided in paragraph 23 below, RC Cape May shall Repowsr B.L. England by
May 1, 2016. |
21 RC Cape May shall work expeditiously towards obtaining ail required regulatory
approvals and eonstructing and putting into service the equipivient and facilities necessary to
Repower B.L. England, Tni connection with Reépowering B.L. England, RC Cape May must
obtéin a permit modi fication that incorporates advanccs in the art of air pollution control, as
defined in N.J.A.C. 7:27-22.35, applicable 4t thc time of permitting,

22, NJIDEP agrees to make an expeditious deterriiination on all administtatively complete
applications for NJDEP permits necessary for the construction and opetation of gquipment and
facilities necessary to Repower 3.L. Exgland,

23, (a) By December 31,2013, RC Cape May shall notify NJDEP whether the company will
procesd with Repowering B.1. England in accordance with this Amendment. (b} If RC Cape
May provides notice pussuant 1o (a) above that the company will not proceed with Repowering
B.L. England. then RC Cape May shall Shut Down B L. England Unit 2 in accordarice with all
applicable laws, rules and regulations by May 1, 2014, (¢) If RG Cape May notifies NJDEP
pUraLEnt o (a), above, that it intends on Repowesiiig BI England purtisnt to (), above, but is

& o
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unable to finish Repowering B.L. England by May 1, 2016, then RC Cape May shall notify
NIDEF prior to May 1, 2016 that the company requires additional time ta finish Repowering
B.L. England, RC Cape May ghall Incfude the following in the ¢ompany’s notice to NJDEP: 1)
the reasons why Repowering cannot occur priot to May 1, 2016; and 2) the anticipated date RC
Cape May expects to complete the Repowering of B,L, Eagland. After May I, 2015, RC Cape
May shall continug to cease operations at B,L. Sngland Unit 2 untll Repowetidg is completed.
{d) If RC Cape May detérmiines after the company gives notice pursuant to {c), above, that the
company is unabile té cotplate Repowering, the company shall notify NJDEP of its
defermination by May 1, 2014 and shall Shut Down B.L. England Unit 2 immediately theteafter,
RC Cape May represents that if it determines that it i¢ uniablé to Repotwer B.L, England, and
provides NJDEP of the company’s determination, the Shut Down of B.L. Englarnd Ur;it 2 will be
irfevosable and cannot be reversed or changed for any reason except for & State or Federal
mandate, including but not limited to a determination by the FERC that Shut Down of B.L.
England Unit 2 would adversely affect the transmission of electric energy, or would cause or
result ih an electric emérgency;

24.  Paragraph 112 of the ACO is aended to state as follows: “If RC Cape May Shuts Down
B.L. England Unit 2, as contemplated under Paragraph 23, above, RC Caps May may continue to
operate B.L. England Unit 3 in sccordance with all applicablc jaws, rules dnd regulations.

V.  LAND DEDICATION
‘25, RCCape May will prederve in iis natural state a tota] of 150 acrés of the existing

wetlands of the B.L. England Property in order to profect said property frorm sprawl, vehicular
traffie, and the siting of other sources of air polkution, The wetlands to bo preserved shall include
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all wetlands lecated on the B.L, England Property designated as Lot 74, Block 479, also known
as Parcel 2, and a portion of the wetlands located on B.L. England Property designated as Lot 76,
Block 479, also known as Barcel | as measured from the boundary of Lot 76 consisting of South
Pork Creck, as depicted on Exhibit A attached heteto, so that the total acreage preserved equals
taGtagres, Within 90 days after the execution of this Amendment, RC Cape May shall submit a
survey 1o the Depariment depicting the 150 acres to be preserved pursuant to this Amendment,
and & conservation restriction/easement using the Department’s template. The conservation

| restriction/easement shall presepve in perpetuity all wetlands designated in the survey from futiure
disturbances, unless approved by the Department, with the exccption that the conservation
restriction/easement shall allow the wetland area to be disturbed in order to construct any natural
gas pipeling necessary to Repower.
26, Should revisions or corrections to the draft conservation restriction/easement be required,
the Department will provide RC Cape May with comments, Within 30 calendar days of reeeipt
of the Départmient’s comments, RC Cape May shall file the conservation restriction/eaterient
with the County Clerk's Office for recording onto the property deed.
27, RC Cépe May shall submit to the Department proof of the deed recording within 20
calendar days of the recording by the County Clerk.

VL CIVIL PENALTY

28, RC Cape May ghall continig to pay to NIDEP a civil penaity of $3,000 per day for each
Operating Day that Unit 2 opetates, as that tei s defined herein, aftar the Efféctive Dats of this
Amendment, without the requisite poliution control equipment necessary ta enisure that Unit 2
mgets the NOx emission tites set forth in Paragraph 17 of the Janviary 17, 2010 ALO
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Amendment. Payment shall be made quarterly in atrears by check or wire transfer payable to
“Treasurer, State of New Jersey” and shall be submitted to:

New Jjersey Dopartment of Environmental Protection

Director, Air & Hazerdous Maigrialg, Compliance & Enforcement

401 E, Stare Sireet

Mail Code 4010413

P.O. Box 420

Trenion, NI 08625-0420
29,  The Parties agree thist with raspect to Unit 2, the stipulated civil penalty set forth in
Paragraph 113 of the Jantiary 24, 2006 ACO is hereby void and shall be of no further force and
eflect.

VII. STIPU

30, Within twenty-onc (21) calendar days after receipt of a written démand from NJDEP, and

subject to the provisions of Section V (Dispute Resolution), RC Cape May shall pay the
following stipulated petialtiss fo NSDEP by submitting a cheek or wire ransfer payable to
“Treasurer, State of New Jersey” to;

New lerscy Department of Envirortmental Protection
Dircctar, Air & Hazardous Materidls,

Compliance & Enforcement

401 E. State Stroet

Mail Code 401-04B

.0, Box 420

Trenton, NJ 08625-0420

2, RC Cape May shall pay a stipulated penalty of $3,000 pet day, per unit, for sach
day after May 1, 2012, that B.L. England Units | and/ot 2 exceed the interiin NOx
emission rate set forth at Parapraphi 18 Kerein,

b, R Cape May shall pay a stipulated penalty of $3,000 pér day for failure to timmely

9
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pay the civil penaltics us specified in Section V (Civil Benalty) of this

Amecndment.
31, 1fRC Cape May disputos its obligation to pay all or part of & demanded stipulated penalfy
under this Section o civil penaltice undsr Seetion VI of this Amendment, it riay avoid the
impogition of a separate stipylated penalty for failure to pay the disputed penalty by depositing
the disputed amount in a commercial eserow accotnt pending resolution of the matter, If the
dispute is thercafter resolved in RC Cape May's favar, the escrowed amouirt, plus accrued
interest, shal! be retumed to RO Cape May. If the dispute is résolved in NIDEP*s favor, NJDEP
shall be entitled to the eserowed amount determined to be die by the Court, plus any accrued
interest,
32,  1RC Cape May fails to pay stipulated penalties under this Section or sivil penalifes
pursuant 1o Section VI of this Amendment; NJDEP may institute civil proseedings to collect
such penalties pursuant to N.J, Court Rifleg R, 4:70, assess civil administrative penalties for the
violations of this Amendment, or take aiy other appropriate enforcement action autharized by
law, RC Cape May reserves sl rights to appeal or otherwise challefige any asscesment of or
demand for stipulated penalties under this Section or stipulated civil penalties under Section V
and any associated enforcematt action under this Amendmgnt,
33, The payment of stipulated penalties does not alies RO Cape May's résponsibility to
complete all requirentents of this Amendiment,

VIIl. REPQRTING

34.  Beginning with the firat calendar quarter following the Effsctive Date of this Amendment
and continuing every calendar quarter thereaftar for the durgtion of this Amendment, RC Cape

10
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Muy shall submit within thirty (30) days afier the end of each quarter a roport idemifying the
Operating Days, as déﬂned hetein, of B.L. England Units ! and 2 during the preceding quarier
and providing to NJDEP thig sdine electronic data {and in the same format) on howly heat tnput
that RC Cape May prﬁvided to USEPA for the preceding quarter,

| IX. FORCE MAJEURE
33, For the purpose of this Amendment, a “Force Majeure Bvent” moaris (a) an event which
cases a delay in perforining any requirement of this Ameridiment; or b) a unit malfunctiot which
causes RC Cape Muy 16 ekeced any emission rates specified under this Amendment, which has
or will be caused by circumstances beyorid the control of RC Cape May, and which RC Cape
May could not have prevented by the exersise 6f dise diligence,
36,  If'a Force Majeurs Bvant ogeirs, RC Cape May shall notfy NJDEP {n writing as soon as
practicable, but in no even later than seven (7) business days following the daté RC Capé May
first kiiew, or within ten (10) biisiness days following the date RC Cape May should have known
by the exercise of due difigence- whatever comes earlier — that the Force Majeure Event caused
ot may cause such delay or exceedance. In this notice RC Cape May shall referencs thig
Paragraph and describe the anticipated length of time that the delay or exceedence miy persist,
the cause or causes of the delsy or excecdence, the measures taken or to be taken by RC Cupe
May o prevent or mindmize the delay or exceedencs, and the schedile by which those measures
will be implernénted, RC Cape May shail adopt all reasonabls msagures to avoid or mitnirsize
such delays or excesderices; 37, NJDEP shall notify RC Cape May in writing fegarding its claim
of Ferce Majeure within fifteen (155 busitiess days of recoipt of the Force Majeure notice
provided under this section, 1f NJDEP determines that a) 4 delay or eXeeédence has been o will

11 )
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be ediised by 3 Poree Maima Event, and b) RC Cape May has taken ait nesessary aetions to
prevent or minimize the delay or exceedence, the Parties shall stipulate to an extension of the
required deadline(s) for ail requitement(s) affected by the delay or exceedence for a period of
time cquivalent to the dalay actually caneed by siish circumstances. Notwithstanding the
foregoing, a delay shall not affoct the Shut Down dates specified in Paragraphs 17 and 23 for
B.L. Englend Units 1.2,

37, RC Cape May shall not be liable for stipulated penalties, or for any exceedence of a 90-
Day, 30-Day or 24-Hour emission rate, for 4 period that shall be caused by a Force Majeuté
Event under this 8action IX,

38.  IFNJDEP denigt RC Cape May’s ¢laim that a Foree Majeure Bvent prevented it from
meeting the deadiines or Performance Standards ag amended herein, RC Caps May must pay the
penalties as stipulated in Sections V1 and/or V11 of this Amendment. If NJDEP desies ke Cape
May’s claim that = Force Majeurs Event prevented it from meating other obligations under this
Amendment, RC Cape May may be subject to the stipulated penalties under the Amendment,
For any stipulated penalties thai RO Cape May may be subject to because of NJDEP’s denial of
RC Cape May's claim of Forca Majeure, RC Cags May may refuse NIDEP's demand for
paywient of such sti;:sulatﬁd penalties and may raise whiatever defenses it is otherwise entitled to
assert in any actioi brought by NJDEP to enforee any demand for paymerit,

3. RC Cape May shall bear the burden gf proving that any delay in performing any
requirement of this Amendment or any exceedence of a 24-Hour, 30-Day or 90-Day emiigsion
rate, as sct forth herein, after the deadlines specified in this Amendment was eatised ot wil] be
caused by a Foree Majeure Bvenit, R Cape May shall aiso bear the biirden of proving the

12
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duration and extent of any delay or exceedence atiributable to a Foree Majeure Event, An
extension of one cnm#liance date based on a particular Foree Majeure Event may, but will not
necessarily, result in an extension of a subsequent compliance date,

40.  Unanticipated or increased costs or expenses associated with RC Cape May's
performance of its obligations under this Amendment shall not constitute a Foree Majeiss Event,
A breach of any of RC Cape May's contracts may, but shall not suiomatically, constitute a Foree
Majeurs Event,

41, The Parties agree that, depieriding upen the cireumistances related to an event and BC
Cape May’s responses to such circumstances, the kinds of events ljsted below could also qualify
a3 Foree Mafeure within the meaning of this Section: acts of God, acts of War, and acts of

terrorizsm,

42.  Effective Date; This Amenditient shall becarse effactive ol the exeeution hereof by
the Parties,

43, ngnts: By September 1, 2012, RC Cape May shall submit to NJDEP &

permit modification applisstion to incorporate the réguirements, terms and/or conditions made
applicable to B.L. England by this Amendment.

44, Meaning of Terms: Terms that are defined i this Amiendinent Section H (“Definitions™)
ghall haveé thé meniiing given to that térm hercin, Excent 43 provided in the preceding sentence,
termis used in this Amendment that have a defiriition in applicable State or féderal law shall Have
thie same meaning aseribed 1o them in State or federa] law,

45, Other Laws: Nothing in this Amendment shall relieve RC Cape May of its obligation to

13 .
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comply with all applicable fodoral, state and local laws and regulations, Nothing contalned in
this Amendment shall be construed 1o prevent or lirmit the Department's rights to obtain penalties
or injunctive relief under any federal, state or local laws or regulations.

46.  Complete A grﬁ ment: The January 24, 2006 ACO, Oetober 31, 2006 Amendmen, the
January 13, 2010 ACO Amendment, and this Amendment, constitute the final, complete and
exelusive agreement and un&arstanding betweeri the Parties with respect to the setilemeant
embodied in these docuinents. The Parties acknowledge that there are no representations,
agresments or understmdings relaiing to the settlement other than those axpressly contained in
the January 24, 2006 ACO, October 31, 2006 ACO Amendmont, the January 13, 2010 ACO
Amendnient, and this Amendmient,

47.  Noftice: Any communication made by NJDEP to RC Capa May pursuant to this
Arnenidment shall be sent to:

hitn Maiz

Rockland Capital, LLC

24 Waterway Avenue
Suite 8§00

The Woodlands, TX 77380

with 2 copy to:
Derinis Toft, Esq.
Wolff & Sarnson, PC
Ori¢ Balind Drive
West Orangs, NJ 07052
When this Amendment requires written notification to or written semmiiaication with

NJDEP, such wiitten notification or written communjcation sha]] he provided 1o

Manager ‘
Air Compliance & Enforcement

14 ‘
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Southicrn Regional Office
One Port Center, 2 Rjverside Drive, Suite 201
Camden, New Jersey 08103

with a copy laf
Section Chief
Envitonmental Enforcement
R.J. Hughes Justice Complex
25 Market Street
P.O. Box 093
Trenton, New Jersey 08625-0093
Each party reserves its right to change either the notice rec] pient or the address for
providirig notices to it by providisig the otficr partics with 4 written notive setting forth such new
notice recipient or address,

48,

etz Each undersigned representative of RC Cape May
certifies that he or she is fully authorized (o enter into and fo exedcute thié terng and conditions of
this Amendment and legally bind the entity for which he or she gigns. Each undersigned
répresentative of NJDEP represénts that he or she s fully suthorized to enter into the terms and
conditions of this Amendment and legally bind NIDEP, This Amendrmerit may be éxecuted in
counterparts, each of which shall be deemed an original as to any party having exccuted it, bit all

of which together shail constitute one and the same document.
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3265690 1



PRESS OFF ICE Fax:6097771781

POR RC CAPE MAY HOLDINGS, LLC
DATED: 0 LLZr o

-

NAME: ' ?g/ ff%;’;
e S M ?ﬂﬁif“/ﬁ%;’/

Jun 13 2012 10:47

FOR NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION

DATED:

BY:

NAME! Wolfgang Skacel

TITLE: Asgistant Commissioner,
Compliance & Enforcement
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FOR RCCAPE MAY HOLDINGS, LLC
DATED:
BY:

NAME:
TITLE:

FOR NEW JERSEY DEPARTMENT OF ENVIRONMENTAL PROTECTION
DATED: /778w /f S e
BY: W o .

NAME: v

TITLE: ﬁsstajnt Commiissioner,
Comptiarice & Biforsement
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