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1. Introduction 
This In-Lieu Fee (ILF) Instrument establishing the New Jersey In-Lieu Fee Mitigation Program (ILF Program) is made and entered into by and among the New Jersey Department of Environmental Protection (NJDEP or Program Sponsor), Region 2 of the U.S. Environmental Protection Agency (USEPA), and the Wetlands Mitigation Council (Council or Program Administrator).  This ILF Instrument is a binding agreement among the parties and incorporates all attachments to the ILF Instrument as a part hereof.

This ILF Instrument sets forth guidelines and responsibilities for the establishment, use, operation, protection, monitoring, and maintenance of the ILF Program to assure the work associated with the ILF Program produces the necessary compensatory mitigation credits to compensate for unavoidable impacts to waters of the United States, including wetlands, that result from activities authorized under New Jersey Freshwater Wetlands Protection Act, N.J.S.A.13:9B-1 et seq. (FWPA), Freshwater Wetlands Protection Act Rules, N.J.A.C. 7:7A (FWPA rules), Coastal Zone Management Rules, N.J.A.C. 7:7E (CZM), Coastal Permit Program Rules, N.J.A.C. 7:7 (CPP), and Flood Hazard Area Control Act Rules, N.J.A.C. 7:13 (FHA), as well as Section 404 of the Clean Water Act and/or Section 10 of the Rivers and Harbors Act, provided such activities have met all applicable requirements and are authorized by the U.S. Army Corps of Engineers (USACE) pursuant to 33 CFR 332.1 et seq. The ILF Program will accomplish these objectives by creating, restoring, enhancing, and preserving in perpetuity both freshwater and coastal wetlands habitats throughout New Jersey within the ILF Program service area. 

Compensatory mitigation for activities authorized under New Jersey FWPA’s rules, CZM rules, CPP rules, and FHA rules was previously provided through the New Jersey Wetlands Mitigation Council. The New Jersey Wetlands Mitigation Council will continue the management of this ILF Program as directed by the Freshwater Wetlands Protection Act, N.J.S.A. 13:9B-14. Upon approval of this document, the type and amount of habitat to be provided by future ILF Program projects will be determined on a case-by-case basis in consultation with the Program Sponsor.  The Program Sponsor will have the final decision on all proposed ILF mitigation projects (grants).  
2. Goals and Objectives

The goals and objectives of New Jersey’s ILF Program are as follows: 

1. To provide a third-party compensatory mitigation option for unavoidable impacts to waters of the United States approved by the State of New Jersey and/or the USACE;  
2. To provide a third-party compensatory mitigation option for enforcement actions approved by the State of New Jersey; and
3. To align the New Jersey mitigation program with the Federal In Lieu Fee rules (33 CFR Part 332). 

3. Federal Regulatory Authorities

The establishment, use, and operation of the ILF Program are carried out in accordance with the following authorities:

1. Clean Water Act (33 USC §1251 et seq.);  

2. Rivers and Harbors Act (33 USC §403); 

3. Fish and Wildlife Coordination Act (16 USC §661 et seq.); 
4. USACE Final Rule (33 CFR Parts 320-332); Compensatory Mitigation for Losses of Aquatic Resources; Final Rule (2008);  
5. Department of Defense Department of the Army, Corps of Engineers (33 CFR Parts 325 and 332) and Environmental Protection Agency (40 CFR Part 230); 
6. Guidelines for Specification of Disposal Sites for Dredged and Fill Material(40 CFR Part 230); 
7. Endangered Species Act (16 USC §1531 et seq.); 
8. Magnuson Stevens Fishery Conservation and Management Act (16 USC §1801 et seq.); National Environmental Policy Act (42 USC § 4321et seq.); and 
9. National Historic Preservation Act (16 U.S.C. §470). 
4. State Regulatory Authorities

The establishment, use, and operation of the ILF Program are carried out in accordance with the following authorities:

1. Waterfront Development Law, N.J.S.A. 12:5-1 et seq. and implementing rules; 
2. Freshwater Wetlands Protection Act N.J.S.A. 13:9B-1 et seq. and implementing rules; 
3. Flood Hazard Area Control Act, N.J.S.A. 58:16A-50 et seq. and implementing rules; 
4. New Jersey Tidelands Act, N.J.S.A. 12:3; 
5. Hackensack Meadowlands Development Commission Act, N.J.S.A. 13:17-1 et seq. Interagency Compensatory Wetland Mitigation Agreement, dated April 1-August 29, 1997; and  

6. New Jersey Highlands Water Protection and Planning Act N.J.S.A. 13:20-1 et seq.

5. Qualifications of Program Sponsor

The NJDEP is an agency of New Jersey State government with its core mission being the protection of the air, waters, land, and natural and historic resources of the State to ensure continued public benefit. The NJDEP’s mission is advanced through effective and balanced implementation and enforcement of environmental laws to protect these resources and the health and safety of New Jersey’s residents.  The New Jersey legislature charged the NJDEP with the protection of wetlands, coastal areas, and flood plains.  The NJDEP’s Division of Land Use Regulation administers three land use permitting programs, each with its own chapter of rules. 
The FWPA, N.J.S.A. 13:9B authorized the State of New Jersey to establish a program for the systematic review of activities in and around freshwater wetland areas designed to provide predictability in the protection of freshwater wetlands.  The Act provides that it is the policy of the State to preserve the purity and integrity of freshwater wetlands from random, unnecessary or undesirable alteration or disturbance.  To implement the FWPA, the Department promulgated the FWPA rules, N.J.A.C. 7:7A. These rules require the compensation of unavoidable wetlands losses.  Compensation, commonly referred to as mitigation, may include the restoration, enhancement, creation, or preservation of an area. In order to achieve compensation, the NJDEP may allow the applicant to purchase credits from an approved wetland mitigation bank, conduct a permitee-responsible mitigation project, preserve uplands or donate wetlands as mitigation.  The NJDEP may also allow for a monetary contribution to the Wetlands Mitigation Bank
 as an alternative compensation method.  

New Jersey has the distinction of being one of two states that has assumed responsibility for administering the permit program established pursuant to Section 404 of the Federal Clean Water Act.  On March 2, 1994, New Jersey entered into an assumption agreement with the USEPA to administer the Federal wetlands program in delegable waters.
 In non-delegable waters, the USACE retains jurisdiction under Federal law, and both Federal and State requirements apply. A project in non-delegable waters requires two permits, one from the Department under the CZM and CPP rules and one from the USACE under the Federal 404 program. 
New Jersey’s coastal permitting program is implemented thorough the CPP and CZM rules.  These regulations establish the procedures by which the NJDEP  reviews permit applications and appeals from permit decisions under the Coastal Area Facility Review Act (CAFRA, N.J.S.A. 13:19-1 et seq.), the Wetlands Act of 1970 (N.J.S.A. 13:9A-1 et seq.) and the Waterfront Development Law (N.J.S.A. 12:5-3). These procedures also govern the reviews of Federal Consistency Determinations issued pursuant to the Federal Coastal Zone Management Act, 16 U.S.C. 1451 et seq., and Water Quality Certificates issued pursuant to Section 401 of the Federal Clean Water Act, 33 U.S.C. 1251 et seq.  Under NJ’s coastal permitting program, compensation for the loss or degradation of a natural resource, including wetlands, may include the restoration, enhancement, creation, or preservation of an area. In order to achieve compensation, the NJDEP may allow the applicant to purchase credits from an approved wetland mitigation bank, conduct a permitee-responsible mitigation project, preserve uplands or donate wetlands as mitigation.  The NJDEP may also allow for a monetary contribution to the Wetlands Mitigation Bank as an alternative compensation method.  

The NJDEP is responsible for ensuring that wetland impacts that require compensation do so in accordance with State statutes and regulations.  The NJDEP has the authority to undertake enforcement action against permittees, utilize financial assurance documents to ensure the completion of a mitigation project and can suspend the sale of credits at a wetland mitigation bank or an ILF Program to ensure compliance.  

6. Qualifications of the Program Administrator

The FWPA at N.J.S.A. 13:9B-14, established a Wetlands Mitigation Bank, an early version of an ILF Program, to be governed by the Wetlands Mitigation Council.  The Council, as required by the FWPA, is comprised of seven members: the Commissioner of NJDEP, who serves ex officio; and six members of the general public appointed by the Governor with the advice and consent of the Senate, two of whom are recommended by recognized building and development organizations; two of whom are recommended by recognized environmental and conservation organizations; and two of whom are recommended from institutions of higher learning in the State. Each of the members appointed from the general public serve for a term of three years and until a successor is appointed and qualified, except that of the members first appointed, two to serve terms of one year, and two to serve two years. All vacancies, except those created through the expiration of term, are filled for the unexpired term only, and in the same manner, and with a member having the same class, as the original appointment. Each member is be eligible for reappointment, but may be removed by the Governor for cause. 

New Jersey’s ILF Program will benefit from the experience of the Program Administrator.  The Program Administrator will maintain a daily presence by coordinating with the Program Sponsor.  The Program Administrators is comprised of members of the Wetlands Mitigation Council: 
Acting Chair: Claudia Rocca (representing Builders) Term:
David Roth: Builders Term:
Robert Tucker: Environmental Term: 
Patricia Burns: Environmental Term:
Yang Deng: Higher Education Term:
Susan Lockwood:  NJDEP
The Wetlands Mitigation Bank, commonly referred to as the Wetlands Mitigation Fund is a repository for monetary contributions made for mitigation purposes.  The wetland mitigation fund is governed by the Program Administrator.  The Program Administer may accept monetary contributions as a form of mitigation when the Program Sponsor has determined that an applicant has no reasonable alternative wetland mitigation options (see N.J.S.A. 13:9B-14 and 15). The Wetlands Mitigation Fund and the Council were intended to function like the current Federal “in lieu fee” mitigation programs. Since 1989, the Program Administrator has received monetary contributions in lieu of alternative forms of mitigation.  From 1993, the State has tracked all projects for which monetary contributions were accepted, the watershed in which the impact occurred which resulted in the monetary contribution, and the total area of wetlands for which the monetary contribution was collected.   

Section 15 of the FWPA, N.J.S.A. 13:9B-15, states that the Wetlands Mitigation Council is responsible for disbursements of funds from the Wetlands Mitigation Bank to finance mitigation projects. The Program Administrator will continue to have the ability to take in monetary contributions and undertake projects to provide for compensatory mitigation under this ILF Instrument.  
The Program Administrator has implemented carried funded many projects throughout the State of New Jersey since its inception in July 1988 and will continue to achieve no net loss of wetlands under this ILF Program.  A historical comparison of monetary contributions received and credits established by projects funded by the Program Administrator is located in Appendix A.  This comparison will show that the Program Administrator has provided full compensation for all wetland impacts received through monetary contributions.   

7. Provision of Legal Responsibility

Acceptance of a monetary contribution into the ILF Program is an acknowledgement by Program Sponsor and the USACE, that the NJDEP, and not the permittee, is responsible for satisfying the compensatory mitigation requirements of a NJDEP permit, Section 404, Section 401, or Section 10 permit. 

A monetary contribution into the ILF Program must occur prior to the start of any construction of the permitted project, including site preparation for both NJDEP and USACE permits. Permit conditions authorizing the use of New Jersey’s ILF Program shall stipulate the dollar amount to be paid or how the permittee shall calculate the dollar amount to be paid. The permit shall also contain conditions stating that no impacts authorized by the permit can be conducted until the permittee is in possession a letter from NJDEP(for NJDEP permits) or USACE (for USACE permits), affirmatively acknowledging that the permittee has satisfied the mitigation conditions of the permit. 
A summary of the projects and payments made into the ILF Program will be maintained by the Program Administrator and will be available to the public on the Program Administrator’s website, http://www.nj.gov/dep/landuse/mitigate.html.
8. New Jersey ILF Fee Program Operation

8.1 Establishment and Operations

This section sets forth a description of the ILF Program structure and ILF Program operating procedures. The provisions herein outlined serve as the framework within which ILF mitigation projects in New Jersey will be proposed, implemented, and maintained. This ILF instrument is a living document that will be reviewed on an annual basis and updated as necessary through amendments agreed to by all signatories to the ILF Instrument. Upon approval by the NJDEP (for NJDEP permits) and USACE (for USACE permits), a permittee may make a monetary contribution into the ILF Program in lieu of other forms of mitigation. Approval by the NJDEP and the USACE ensures that the mitigation complies with all applicable laws, regulations, and policies concerning avoidance, minimization, and compensation of adverse project impacts to protected natural resources. It is understood that the permittee may elect to conduct other appropriate and practicable mitigation provided the proposed mitigation project complies with all NJDEP laws, rules, regulations, and policies.  The NJDEP (for NJDEP permits) and USACE (for USACE permits) shall determine whether a monetary contribution is appropriate compensation for permitted impacts to protected natural resources.

For projects within delegable waters, the NJDEP will have the final authority to determine the acceptability of a monetary contribution.  

For projects within non-delegable waters, the NJDEP and the USACE will have joint authority to determine whether a monetary contribution is acceptable.  If the NJDEP and the USACE determine that a monetary contribution constitutes appropriate compensatory mitigation, in whole or in part, for the adverse impacts of a permitted project, the NJDEP and the USACE shall be responsible for ensuring that the appropriate monetary contribution has been paid by the permittee prior to the start of construction of the permitted project, including site preparation.

All monetary contributions shall be made payable to the New Jersey Natural Lands Trust.  Along with the payment (in the form of a check or money order), the applicant must include a letter explaining that it is a monetary contribution to the Wetlands Mitigation Fund for NJDEP File # (INSERT FILE NUMBER) issued to (INSERT PERMITTEE).  The monetary payment and letter shall be sent to the attention of Mr. Bob Cartica, NJ Natural Lands Trust, PO Box 404, Trenton, NJ 08625.  A copy of the payment and letter must also be sent to Ms. Jill Aspinwall, NJDEP Staff to the Council, P.O. Box 420, Mail Code: 401-07D, Trenton, New Jersey 08625-0420.  For all monetary contributions for non-delegable waters, a copy of the payment and letter must also be sent to the specific USACE Region contact as specified within the USACE permit.

The Program Administrator shall act as the recipient of all monetary contributions into the ILF Program, on behalf of the NJDEP, and shall play no role in any regulatory decision made by the NJDEP or USACE regulatory decision, determining the nature and extent of any required compensatory mitigation, or determining the appropriateness of any specific monetary contribution.
8.2 Service Area
Historically, the Program Administrator operated within one service area, the entire State of New Jersey.  While the Program Administrator attempted to fund projects within specific watersheds of the State, it was not required to do so.  Projects were funded by the Program Administrator based on merit and not location.  
Under this ILF Instrument, the Program Administrator will continue to operate with the entire State of New Jersey as the service area.  The service areas will include both delegable and non-delegable waters as the ILF Program covers the entire State.  
8.3. Determining the amount of a monetary contribution
The amount of a monetary contribution shall be determined based on the types of authorization or permit received by the permittee.  For an authorization under a general permit, the amount of a monetary contribution will be determined as follows:

1. For single family property owners, the acreage of impacts multiplied by $38,000, adjusted annually using the Consumer Price Index for Urban Consumers (CPI-U) as published by the United States Department of Labor; or 
2. For all other property owners, the acreage of impacts multiplied by $300,000, adjusted annually using the Consumer Price Index for Urban Consumers (CPI-U) as published by the United States Department of Labor.

When an adjustment to the required monetary contribution is necessary, the Program Sponsor will adjust the amount using the Consumer Price Index for Urban Consumers, and will publish in the New Jersey Register a notice of administrative change announcing the adjustment and the amount of the adjusted monetary contribution.
The amount of a monetary contribution for an individual permit shall be equal to the lesser of the following:

1. The cost of buying, enhancing, and/or restoring existing degraded freshwater wetlands and/or State open waters, resulting in an area that will provide equal functions and values to that disturbed; or 
2. The cost of buying uplands and creating freshwater wetlands, and/or State open waters, resulting in an area that will provide equal ecological functions and values to that disturbed. 

In determining the above costs above, the Program Administrator may consider cost estimates submitted by the permittee and the Program Sponsor, information obtained from experts in the field of mitigation (including Program Administrator), and any other information available. 
8.4 Determining the amount of credits for each ILF grant 
The total number of credits that will be generated from an ILF Program project (grant) will be determined by the Program Administrator.  The recipient of any grant from the Program Administrator will herein be referred to as the grantee.  The Program Administrator shall calculate the number of credits in accordance with the FWPA, CZM, or CPP rules, as appropriate. The Program Administrator will utilize the following ratios to determine the number of credits for each project grant. 
 Compensatory Mitigation Ratios

	Type of Mitigation
	Ratio

	Creation
	2:1

	Restoration
	2:1

	Enhancement
	Case by case

	Preservation
	27:1


For enhancement, the Program Administrator will determine the appropriate ratio for each enhancement project based on the ecological uplift proposed.

8.5 Credit Release Schedule

Credit releases (indicating satisfaction of responsibility) must be approved by the Program Administrator and will be reviewed upon submittal of quarterly and annual reports to the Program Administrator for each grant.  To be considered for a release quarterly and annual reports must demonstrate that all milestones and performance standards have been successfully achieved.   

Credits may be released by the Program Administrator as milestones are achieved in the credit release schedule approved for each grant. Credits shall not be released for a project until the Program Administrator and the USACE (for USACE permits) have acknowledged proof that milestones have been achieved.  The Program Administrator shall maintain a separate ledger for each grant that will depict all credit releases and credit withdrawals associated with each grant. 

Credit release schedules may vary by project and the type of mitigation proposed (creation, restoration, enhancement or preservation). As projects are implemented any credits generated as a result of meeting ecological performance standards will first be used to provide mitigation for any outstanding mitigation obligation. A typical credit release schedule for a creation, restoration or enhancement project will include:

1. Ten percent of the credits shall be released upon completion of both of the following:
i. Signing of the grant agreement
; and
ii. Compliance with all pre-release credit sale conditions in the grant agreement approving the project, such as securing all construction permits, posting adequate and effective financial assurance and completing the conservation restriction or easement and the agreement providing for transfer of the project site at completion;
2. Up to 20 percent of the credits shall be released upon successful establishment of the approved hydrologic regime; 
3. Up to 10 percent of the credits shall be released upon completion of planting as required in the grant agreement for the project;
4. Up to 20 percent of the credits shall be released when monitoring indicates that the performance standards in the grant agreement approving the project have been met for an entire one-year period;
5. Up to 15 percent of the credits shall be released when monitoring indicates that the performance standards in the grant agreement approving the project have been met for three consecutive years;
6. Up to 25 percent of the credits shall be released when monitoring in accordance with the grant agreement indicates that the performance standards in the grant agreement have been met for five consecutive years.

In general, the credit release schedule for a strictly preservation project will be:

1. 100 percent of the credits shall be released upon signing of a grant agreement; approval of a project plan, recording of a conservation restriction, and posting of any required financial assurances for the long term management of the project.  

The grantee will complete the approved project within the timeframe required within the ILF grant agreement. If the grantee fails to meet this deadline, the Program Administrator, in consultation with the Program Sponsor, must determine how to proceed.  The Program Administrator may make a determination that more time is needed to implement the grant and modify and extend the grant agreement or if no work has begun within one year of from the date of the grant agreement, the Program Administrator, may terminate the grant agreement.  If a grant agreement has been terminated the Program Administrator may redirect funds to another ILF grant to provide compensatory mitigation.

8.6  Review of Grant Applications 

The Program Administrator will meet on a bimonthly basis to review requests for grants and to review the status of all existing grant agreements.  The Program Administrator shall maintain minutes of all meetings.  The minutes of the Program Administrator shall be a public record and maintained at the offices of the Program Sponsor, 401 E. State Street, Mail Code 401-07D, Trenton, NJ 08625, and open for review in accordance with the Open Public Records Act. No recommendation of the Program Administrator shall be binding or valid unless adopted by the affirmative vote of a majority of the members of the Program Administrator. 
The Program Administrator must disclose any interest in a proposed ILF grant or any adjacent properties affected by a grant and recuse themselves from voting on those matters if they have a conflict of interest. This provision does not prevent a department or agency from officially supporting any specific request.

The Program Administrator will evaluate grant proposals based on the following criteria:

· Site suitability for wetland restoration, creation, enhancement or preservation;
· Likelihood of project success; and
· The environmental benefit of ILF funds expended, relative value of the natural resource type(s) involved, and, in the case of preservation, the relative threat of development of the proposed site. 
The evaluation criteria are described in more detail in Section 8.7 below. The Program Administrator will further evaluate proposals based on the amount of monetary contributions available within the service area.  Proposals recommended for funding shall be forwarded to the Program Sponsor and IRT (when applicable) for final approval.
8.7 Review Criteria for Grants
The Program Administrator shall utilize any available functional assessment methods proposed by the grantee in order to determine the existing ecological functions of the proposed project site as well as the proposed ecological functions of the project upon its completion.  The functional assessment must incorporate the following into its analysis: 

For preservation of land, the Program Administrator shall consider the following:

1. The size and configuration of the land in relation to wetlands and the effect the preservation of these lands would have on the wetlands; 
2. The diversity of the ecological communities on the entire site;   
3. Whether the lands to be preserved are located in the same service area as the disturbance;  

4. Whether the uplands to be preserved are adjacent to a wetland that:  
a. Contains exceptional resource value wetlands; 
b. Contains critical habitat for flora or fauna;   
c. Contains wetlands draining to trout maintenance waters, or into public drinking water sources; 

5. Is adjacent to public lands containing wetland preserves, such as Federal wildlife refuges, State wildlife management areas, State parks or forests, State, County or local wetland preservation areas, or wetland preservation areas held by non-profit conservation organizations;  

6. Has unique aspects or characteristics that contribute to its ecological value, such as an unusual or regionally rare type of wetland;  

7. The relationship of the proposed lands to existing and planned development;    

8. Whether the uplands have been designated for preservation by the Department under the Water Quality Management Planning Act, N.J.S.A. 58:11A-1 et seq., and implementing rules at N.J.A.C. 7:15; and 
9. Whether the site contains solid or hazardous waste, or contains water or soil pollution. Lands that contain waste or pollution shall not be considered valuable for the protection of a wetlands ecosystem.

For a creation, restoration, or enhancement project, the Program Administrator shall consider: 

1. Size. Generally, the larger a mitigation area, the greater its potential environmental benefit. A mitigation area that is associated with a large existing wetland complex is more likely to be environmentally beneficial;  
2. Location in relation to other preserved open space. A mitigation area adjacent to public land or other preserved areas is more likely to be environmentally beneficial;   

3. Habitat value. A mitigation area that will provide valuable habitat for critical wildlife species or threatened or endangered species is more likely to be environmentally beneficial; and  
4. Interaction with nearby resources. A mitigation project is more likely to be environmentally beneficial if it complements existing nearby resources. For example, a mitigation project that adds riparian wetlands habitat adjacent to an existing stream enhances the environmental value of both the riparian area and the stream.

8.8 Interagency Review Team (IRT)

For funding requests in non-delegable waters, the Program Administrator will refer the project to the Program Sponsor, who will convene the IRT.  The primary role of the IRT is to assist the NJDEP and USACE in the review of projects proposed as compensatory mitigation using ILF monetary contributions in non-delegable waters.  The IRT will be comprised of representatives of the NJDEP, USACE, United States Fish and Wildlife Service, National Marine Fisheries Service and USEPA. The co-chairs for the IRT shall be the Commissioner of the NJDEP and the District Engineer for the USACE Philadelphia District or their designees.
The IRT shall meet as necessary at such times and places as determined by NJDEP and the USACE.  The IRT shall work to reach consensus on its actions; however, no action of the IRT shall be binding or valid unless voted by the IRT and then adopted by the affirmative vote of both co-chairs.   IRT members must disclose any interest in a proposed grant or any adjacent properties affected by a grant and recuse themselves from voting on those matters if they have a conflict of interest. This provision does not prevent a department or agency from officially supporting any specific request.

Any decision by the IRT to approve a project for funding shall be documented in writing and signed by the co-chairs presiding at the meeting approving the project. The written decision to approve a project for funding shall also constitute approval for the expenditure of funding by the Program Administrator.
8.9 Program Operations and Procedures

8.9.1 Financial Controls and Accounting Procedures

The Wetlands Mitigation Fund is the repository for all monetary contributions received from permittees, as well as penalties, fines, and interest received by the ILF Program.  The Program Administrator will maintain a separate bank account for the ILF program account. Any monetary contributions accepted by the Program Administrator from entities other than permittees shall be tracked in separate accounting ledgers. 

The Wetlands Mitigation Fund will collect monetary contributions from permittees and these funds will be used for all activities and program management related to the selection, design, acquisition, implementation, monitoring, management, and long-term protection of ILF Program projects. Disbursements from the Wetlands Mitigation Fund will only be made upon receipt of written authorization from the Program Administrator of approval of activities requiring the disbursement of funds. The Program Administrator must authorize each individual disbursement from the account.  Once the project is authorized, funds disbursed from the account must be spent for the project in a manner consistent with the approved project mitigation plan and the grant agreement between the Program Administrator and the grantee.  The Program Sponsor shall have the authority to approve activities and proposals by the Program Administrator that will entail expenditure of Wetlands Mitigation Fund to alternative compensatory mitigation projects in cases where the Program Administrator does not provide the required compensatory mitigation within the time frame specified within this ILF Program. 

The Program Administrator will provide an Annual Accounting Report for the ILF Program to the Project Sponsor. The Annual Report shall include:
1. All money received, disbursements, and interest earned by the Wetlands Mitigation Fund; 
2. A list of all NJDEP and USACE permits for which monetary contributions were accepted. This list shall include: the NJDEP and USACE permit number, the watershed management area in which the authorized impacts are located; the amount of authorized impacts, required compensatory mitigation, and monetary contribution; the date the funds were received from the permittee; and the grant to which it the impacts were assigned to; 
3. A description of ILF Program expenditures from the Wetlands Mitigation Fund, including a list of all projects funded and any administrative costs;  
4. The balance of credits at the end of the reporting period for the ILF Program service area;  and 
5. The annual monitoring report described in Element 10 of the Compensation Planning Framework discussed in Section 9 below.
The ILF Program account will be held at a financial institution that is a member of the Federal Deposit Insurance Corporation. All interest accruing from the account will be used to fund the ILF Program to provide compensatory mitigation for impacts to wetlands authorized by NJDEP or USACE permits. Upon prior notice, the Program Sponsor shall have the right to audit the Program Administrator’s records pertaining to the ILF Program account.  Monetary contributions paid into the ILF Program account may only be used for the restoration, creation, enhancement, or preservation of wetlands and associated buffers. Specifically, funds may be used for the selection, design, land acquisition (i.e., appraisals, surveys, title insurance, etc), implementation, and management of in-lieu fee compensatory mitigation projects. This may include fees associated with securing a permit for conducting mitigation activities, activities related to restoration, enhancement, creation, and/or preservation of wetlands and associated buffers, maintenance and monitoring of mitigation sites, or any other fee related to the mitigation process contemplated by this ILF Program.

The Program Administrator will receive an administrative fee of 10 percent of each monetary contribution when contributions are deposited into the ILF Program account. In the event of installment payments, the administrative fee will be available for use by the Program Administrator upon receipt of final payment, and will be calculated based on the total monetary contribution.  The administrative fee will come from the deposited fees and is deemed to represent and reimburse reasonable overhead and related costs of administering the ILF Program to accomplish the mitigation projects described herein in an area with a high cost of living and high construction costs. In general, these fees will be used to defray such ordinary expenses involved in administering the ILF Program, including but not limited to:

1. Staff time and employment expenses, including relevant training; 
2. Office expenses, rent, computer equipment, transportation costs, and office equipment and supplies related to program administration;  
3. Phone, internet, and other communications expenses;  
4. Site selection leading to project identification; 
5. Fee and credit accounting for the ILF Program account and ILF Program project accounts, including accounting services as needed: Legal services, Data management, Reporting regarding the program, Correspondence and meetings with IRT and other regulatory agencies, including  negotiation of modifications to this Instrument; 
6. ILF Program development; 
7. Other program administration duties as necessary; and 
8. Bank and other fees associated with operation of the ILF Program.

8.9.2 Grant Funding Procedures

The Program Administrator will follow the grant processing schedule set forth below for all applications for funding: 

	Table 1: Grant Processing Schedule

	Action
	Responsibility
	Deadline

	Submit Conceptual ILF Grant Proposal
	Applicant
	60 calendar days prior to Program Administrator Meeting

	Administrative Review (Staff Comments) 
	Program Administrator staff
	15 calendar days prior to Program Administrator Meeting

	Program Administrator Review of Conceptual Wetlands Mitigation Grant Proposal
	Program Administrator
	Program Administrator  Meeting

	Submittal of Full Proposal
	Applicant
	90 calendar days prior to Program Administrator Meeting

	Administrative Review (Staff Comments)
	Program Administrator staff
	15 calendar days prior to Program Administrator Meeting

	Presentation to Program Administrator
	Applicant
	Program Administrator Meeting

	Decision by Program Administrator
	Program Administrator
	Program Administrator Meeting

	Decision by Program Sponsor
	Program Sponsor
	Within 30 calendar days from a Program Administrator’s meeting


The following sections describe the activities listed in the preceding table.
Submit Conceptual ILF Grant Proposal
In order to be eligible for funding under this program, interested applicants must submit a Conceptual ILF Grant Proposal. Proposal guidelines are located in Appendix B and are available on the Program Administrator’s website at http://www.state.nj.us/dep/landuse/fww/mitigate/mcouncil.html.
Administrative Review

The Program Administrator or its staff will review the Conceptual ILF grant proposal to ensure that it complies with the guidelines set forth in this document and all applicable state regulations. During this review phase, the Program Administrator or its staff will conduct a site inspection.   If the conceptual proposal does not comply with the guidelines set forth in this document, the applicant will be notified of reasons and the project will not be referred to the Program Administrator.  If the conceptual proposal complies with the guidelines set forth in this document, the Program Administrator staff will prepare staff comments and will include the conceptual proposal on the appropriate Program Administrator’s meeting agenda. Program Administrator agendas are published two weeks prior to any meeting pursuant to open public meeting requirements.
Review of Conceptual Mitigation Proposal
The Program Administrator will review the Conceptual ILF proposal and accompanying staff comments and will provide the applicant with any initial comments or recommendations.  If the Program Administrator determines that the proposed conceptual project should not be funded, the applicant may not submit a full proposal.  However, the applicant may resubmit another conceptual wetland mitigation proposal to restart the application process.   

Submittal of Full Proposal

All full proposals submitted should follow the Department’s checklist entitled “Creation, Restoration, or Enhancement for a Freshwater Wetlands Mitigation Proposal”.  This checklist can be found in Appendix C or online at: http://www.nj.gov/dep/landuse/forms.html.  Any proposals not following these guidelines will be returned to the applicant.  Program Administrator staff must receive full proposals ninety (90) calendar days prior to Program Administrator’s Meeting. 

Administrative Review

The Program Administrator or its staff will review the full proposal submitted to ensure that the document complies with the guidelines set forth in this document and any applicable state regulations.  The Program Administrator staff will also review and provide staff comments that will be made available at the Program Administrator’s Meeting.  If the staff has questions or concerns about the project, staff will schedule a meeting with the applicant during the ninety (90) calendar days prior to the Program Administrator’s Meeting, in order to work out the questions or concerns of staff.  

Presentation to Program Administrator
The applicant will have the opportunity to present his or her proposal to the Program Administrator, once staff has determined the proposal meets these guidelines and any applicable state regulations and any staff concerns or issues have been addressed.  

Program Administrator Decision

The Program Administrator will render a decision during their Meeting. In the event that the Program Administrator has significant comments, the applicant must revise the proposal to address the Program Administrator’s comments.  If the applicant wishes to resubmit the proposal, the revised proposal shall be submitted sixty (60) calendar days prior to a Program Administrator’s meeting.  At this point in the process, any decision made by the Program Administrator to approve or deny the proposal will be memorialized by a formal resolution. The approved proposal will now be sent to the Program Sponsor for a final approval.  
Decision of the Program Sponsor

For delegable waters the Program Sponsor has thirty calendar days after a decision by the Program Administrator to either uphold the decision by the Program Administrator or render a different decision.  The decision of the Program Sponsor shall be the final decision on whether or not a project receives funding. For non-delegable waters, the Program Sponsor has thirty calendar days after a decision by the Program Administrator to convene a meeting of the IRT. The decision by the IRT will be the final decision on whether or not a project receives funding by the Program Administrator. 
8.9.3 Grant Performance Standards

The Program Administrator will apply the same performance standards to the grant sites that are currently used for wetlands mitigation banks and permittee- responsible mitigation projects under the FWPA. These standards are: 
1. The goals of the wetland mitigation project, including acreage and the required transition area, as stated in the approved wetland mitigation proposal, have been satisfied. The grantee shall submit a field wetland delineation of the wetland mitigation project based on the Federal Manual for Identifying and Delineating Jurisdictional Wetlands (1989) which shows the exact ____ acreage of State open waters, emergent, scrub/shrub and/or forested wetlands in the mitigation area after the mitigation project has been implemented; 
2. The site has 85 percent survival and 85 percent areal coverage by mitigation plantings or target hydrophytes, which are species native to the area and similar to those proposed in the mitigation planting plan. All plant species in the mitigation area must be healthy and thriving, and all trees must be at least five feet in height; 
3. The site is less than 10 percent coverage by invasive or noxious species; 
4. The site contains hydric soils or there is evidence of reduction occurring in the soil; and,

5. The proposed hydrologic regime as specified in the mitigation proposal has been satisfied. 

9. Compensation Planning Framework

The Compensation Planning Framework for the ILF Program is based on a landscape approach and outlines the framework for selecting, securing, and implementing wetland creation, restoration, enhancement, and preservation projects. The Compensation Planning Framework includes 10 elements, which are designed to remain consistent with the requirements of 33 CFR 332.8(c).

Element 1: The geographic service area, including a watershed based rationale for the delineation of a service area.
Element 2: A description of the threats to aquatic resources in the service area, including how the in-lieu fee program will help offset impacts resulting from those threats.
Element 3: An analysis of historic aquatic resource loss in the service area.
Element 4: An analysis of current aquatic resource conditions in the service area supported by field documentation.
Element 5: A statement of aquatic resource goals and objectives in the service area, including a description of the general amounts, types and locations of aquatic resources the program will seek to provide.

Element 6: A prioritization strategy for selecting and implementing compensatory mitigation activities.

Element 7: An explanation of how any preservation objectives identified above satisfy the criteria for use of preservation.

Element 8: A description of public and private stakeholder involvement in plan development and implementation, including coordination with federal, state, and local aquatic resource management and regulatory authorities.

Element 9: A description of the long term protection and management strategies, including financial assurances, for activities conducted by the Program Sponsor, including transfer of long-term management. 

The grantee shall be responsible for developing and implementing a long-term protection and management plan for each grant.  As part of the required information for approval of a grant, the grantee shall provide a conservation restriction and identify the organization which will become the long-term steward of the property. The Program Administrator will ensure that long-term protection mechanisms are in place prior to project implementation. An endowment may be established to pay for the annual monitoring and any necessary enforcement of the conservation restriction. The endowment will be held in a designated account and the amount will be decided between the grantee and the easement holder. Long-term stewards of each ILF project must be government or non-profit agencies. 

The conservation restriction shall be recorded in the chain of title for all properties affected by the restriction.  It shall be in the form and terms as specified in the appropriate template and be approved by the Program Sponsor. It shall be recorded in accordance with the New Jersey Recording Act, N.J.S.A. 46:15-1.1 et seq and shall run with the property and be binding upon: the mitigator, the property owner, and successors in interest in the land or any part of the land on which the mitigation area is located.

Element 10: Reporting protocols and a strategy for periodic evaluation and reporting on the progress of the program, including a process for revising the planning framework as necessary.

The Program Administrator will provide annual reports, due August 1 of each year.  The annual report will cover the time period of July 1- June 30 of the current year.  This schedule coincides with the NJDEP’s annual reporting on Assumption.   The report will include the status of current projects within the ILF Program service area, the amount of monetary contributions received by the Program Administrator, and the number of credits debited and available within the ILF Program service area. 

The report will identify any issues that have been encountered as well as the status of these issues.  The Program Administrator will provide a brief update and status of all projects approved under this ILF instrument.    

Every five years, the Program Administrator will produce a report summarizing the previous five years. The report will examine the goals for the ILF Program service area and discuss the success of each grant in achieving those goals. As funds allow, every ten years the Program Administrator, along with the Program Sponsor, will reexamine and update the Compensation Planning Framework. 

The Program Administrator will monitor all grants using monitoring reports submitted by the grantee.  All monitoring plan must meet the requirements of the FWPA rules, CZM, CPP or FHA.  Consistent monitoring requirements for grants will ensure that projects approved under the ILF Program remain consistent with NJDEP rules and regulations.  

All ILF project sites must be monitored starting the first full growing season after the construction/planting of the mitigation project is completed. Depending on the type of wetlands being created, restored and/or enhanced, the mitigation project must be monitored for three to five full growing seasons. Monitoring information must be collected twice a year in the early spring and the fall. All monitoring reports are due to the Program Administrator no later than December 31.

Monitoring reports shall include the following:

· A USGS quad map;

· A county road map showing the location of the mitigation project, including the lot and block of the mitigation site;
· Photographs of the site; 
· A brief description of the mitigation project; 
· Location of all sampling; 
· Data sheets from sampling points, describing the vegetation present, the percent coverage of the vegetation, soil borings and location of the water table; 
· As-built plans which depict final grade elevations at one foot contours; 
· Analysis of the planted vegetation as well as the species that are naturally colonizing the site; 
· Documentation demonstrating that the hydrologic regime specified in the grant proposal, is present; 
· Documentation demonstrating the development of hydric soils across the mitigation site. This should include the location of the soil borings and a description of each boring; information concerning the presence of any invasive or noxious species colonizing the site and how they are being eliminated; 
· Documentation, based on field data, that the goals of the wetland mitigation project will be satisfied; and 
· A narrative evaluating the success/failure of the site. 

If the annual monitoring findings indicate that the project is not making expected progress towards meeting the performance standards, the Program Administrator shall notify the Program Sponsor upon such a finding. Likewise, if the Program Sponsor determines that the project is not making expected progress towards meeting the performance standards, the Program Sponsor will work with the Program Administrator to determine appropriate adaptive management measures necessary to meet the performance standards. Such measures may include, but are not limited, to site modifications, design changes, and invasive plant species and animal control. Performance standards and monitoring requirements may be revised based on adaptive management measures necessary to address deficiencies and ensure project success. Performance standards may also be revised to reflect changes in management strategies if the new performance standards ensure that ecological benefits are comparable or superior to those detailed in the original mitigation plan. 

10.  Additional Provisions

10.1 Catastrophic Events

The ILF Program Sponsor, Program Administrator or a grantee will not be responsible for grant failure that is attributed to natural catastrophes such as flood, fire, drought, or regional pest infestation that the Program Administrator determines is beyond the reasonable control of the grantee to prevent or mitigate. The grantee shall bear the burden of demonstrating that the cause of the failure was due to a natural catastrophe. 
10.2 Dispute Resolution

Resolution of disputes related to overall program management or as it pertains to individual ILF projects, for example, satisfaction of performance standards, will be resolved between the Program Administrator and grantee, with assistance from the Program Sponsor as necessary.
Resolution of disputes between the Program Administrator and the Program Sponsor shall be resolved with assistance from USEPA Region 2.  In the event of this type of dispute, the Program Sponsor shall request assistance from USEPA to informally advise the Program Sponsor on the issue in dispute. 
Resolution of disputes between the Program Sponsor and the IRT shall be resolved with assistance from USEPA Region 2.  In the event of this type of dispute, the Program Sponsor shall request assistance from USEPA to informally advise the Program Sponsor on the issue in dispute. 
10.3 Default 
If the Program Sponsor determines that the Program Administrator is in material default of any provision of the ILF Program or an approved mitigation plan, the Program Sponsor may take appropriate action. Such actions may include, but are not limited to, suspending credit sales, decreasing available credits, directing funds to alternate locations, taking enforcement actions or terminating the ILF Instrument. In the event that this ILF Instrument is terminated, the Program Sponsor is responsible for fulfilling any remaining obligations for credits sold. 
If the Program Administrator or Program Sponsor determines that a grantee is in material default of any provision of this ILF Instrument, approved mitigation plan, or permit, the Program Administrator or the Program Sponsor may take appropriate action. Such actions may include, but are not limited to, utilizing financial assurance to complete the project, taking enforcement actions or terminating the grant agreement and requesting full reimbursement to the Program Administrator. In the event that the grant agreement is terminated, the Program Administrator is responsible for redistributing the funds back into the ILF Program service area. 
10.4 ILF Program Closure Provisions 
Closure procedures for the ILF Program may proceed within thirty (30) calendar days upon written notification by the Program Sponsor or the Program Administrator. In the event that the ILF program is closed, the Program Sponsor is responsible for fulfilling any remaining obligations for credits sold prior to closure unless the obligation is specifically transferred to another entity as agreed to between the Program Sponsor and the Program Administrator.  The Program Sponsor shall be reimbursed from the ILF program account for all costs incurred in fulfilling the remaining obligations. 

Any excess funds remaining in the ILF Program account after the mitigation obligations are satisfied must be used for the rehabilitation, enhancement, establishment and/or preservation of wetlands and associated buffers within New Jersey. The Program Sponsor may direct the Program Administrator to disburse funds to a governmental or non-profit natural resource management entity willing to undertake further compensation activities. 

10.5 Modifications of ILF Program 
The ILF Program may not be modified except by written agreement between the Program Administrator, the Program Sponsor, and the USEPA.  
10.6 Validity of the ILF Program  
New Jersey’s ILF Program will become valid on the latter date of the signature of the Program Sponsor, Program Administrator, USEPA, and USACE. 
 10.7 Invalid Provisions 
In the event that one or more of the provisions contained in this ILF Program were developed inadvertently or with malicious intent and found to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality or unenforceability will not affect any other provisions hereof, and this ILF Program shall not be construed as invalid, illegal, or unenforceable. 

10.8 Liability of Regulatory Agencies 
The Program Sponsor administers programs to protect wetlands and serve the public’s interest and will not guarantee the availability of credits to any entity, or ensure the financial success of the ILF program, specific individuals, or entities. The public should not construe this ILF Program as a guarantee in any way that the Program Sponsor will approve a monetary contribution to the ILF program, or that the regulatory agencies will forgo other mitigation options that may also serve the public interest.
11. Signatures

IN WITNESS WHEREOF, the NJDEP, the USEPA, USACE and the Wetlands Mitigation Council, by their duly authorized, have executed this agreement in four original copies. 

New Jersey Department of Environmental Protection

By:____________________________
Date:__________________________

Interim Assistant Commission, Virginia Kop’kash

New Jersey Wetlands Mitigation Council

By:_____________________________  
Date: ______________________

Acting Chair: Claudia Rocca 

United States Environmental Protection Agency Region 2

By:_____________________________  
Date: ______________________

United States Army Corps of Engineers- Philadelphia District
By:_____________________________  
Date: ______________________

� Established at N.J.S.A. 13:9B-15 and commonly referred to as the Wetlands Mitigation Fund.


� Delegable waters include both freshwater wetlands, regulated under N.J.A.C. 7:7A and those coastal wetlands that are not regulated under N.J.A.C. 7:7 and N.J.A.C. 7:7E.   Non-delegable waters include coastal wetlands that are regulated under N.J.A.C. 7:7 and N.J.A.C. 7:7E. 





� A grant agreement is an agreement made by the grantee and the Program Administrator.  The grant agreement sets forth the terms and conditions of the approval by the Program Administrator to award wetlands mitigation funds to the grantee.  The signing of a grant agreement does not alleviate the grantee from obtaining any required permits or approvals that may be necessary to implement the project. 
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