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Only the Westlaw citation is currently available.

United States District Court,
D. New Jersey.

John W. FINK, Plaintiff,
v.

EDGELINK, INC., and Kaydon A. Stanzione, De-
fendants.

Civil No. 09–5078 (NLH)(KMW).
March 27, 2012.

John W. Fink, Forest Hill, NY, pro se.

Kurt E. Kramer, Edward T. Fisher, White and Wil-
liams, Cherry Hill, NJ, for EdgeLink, Inc.

Gary M. Marek Law Offices of Gary M. Marek,
Mount Laurel, NJ, for Kaydon A. Stanzione.

OPINION
HILLMAN, District Judge.

*1 This dispute concerns plaintiff's claims that
defendants are obligated to pay on contracts
plaintiff entered into with an alleged predecessor
company of defendants. Presently before the Court
are the motions of the defendants for summary
judgment in their favor on all of plaintiff's claims
against them. FN1 For the reasons expressed below,
defendants' motions will be granted.

FN1. Also pending is plaintiff's motion to
seal portions of the record, which will be
denied as moot. See infra note 4.

BACKGROUNDFN2

FN2. The background facts are gathered
from plaintiff's complaint.

In 2000, plaintiff, John W. Fink, began work-
ing as a financial consultant for Advanced Logic
Systems, Inc. (“ALSI”), which was founded by de-
fendant, Kaydon Stanzione. A year later, Fink

entered into a series of credit agreements with
ALSI to provide working capital to the company's
operations. Fink provided over $500,000 to ALSI,
and in return, he received rights to purchase a cer-
tain amount of stock in ALSI.

Eventually the financial condition of ALSI de-
teriorated. Fink ceased providing consulting ser-
vices, and in March 2003, he ultimately filed suit
against ALSI, Stanzione and other related entities
in New Jersey Superior Court, claiming breaches of
the various credit agreements, as well as fraud.
Three years later, the parties entered into a settle-
ment agreement. A year after that, in May 2007, a
hearing was held in state court regarding Fink's
claims that the state court defendants had breached
their settlement agreement. The matter was referred
to binding arbitration, and in July 2008, the arbit-
rator issued his decision, wherein the arbitrator
found that ALSI did not breach the settlement
agreement, but that ALSI owed Fink fees in his en-
forcement of the agreement, and the case was react-
ivated in state court.

Ultimately, ALSI filed for bankruptcy in Octo-
ber 2008, and Fink's state court case was dismissed
without prejudice. Around this same time, ALSI
failed to make a scheduled repayment to Fink, and
Stanzione, as guarantor of the agreement, owed
$100,000 to Fink.

On January 27, 2009, defendant, EdgeLink,
Inc., was incorporated. Fink claims that ALSI's pro-
ceeds and assets were fraudulently transferred to
Advanced Logic Systems, Inc., a corporation set-up
by Kaydon Stanzione in his mother Katherine's
name, in June 2005, and then upon her death in
December 2008, were transferred to EdgeLink as a
means of depriving Fink of his rightful ownership
in ALSI's assets.

As a result, Fink has brought claims against
EdgeLink for breach of contract for two agreements
Fink entered into with ALSI: (1) the warrant agree-
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ment (which included a methodology for calculat-
ing the price per share of ALSI common stock and
the number of shares being offered to sale to Fink),
and (2) the settlement agreement. Fink claims that
EdgeLink is liable for these breaches because it is a
“mere continuation of” or a “defacto merger with”
ALSI.

Fink has also brought claims for unjust enrich-
ment against EdgeLink. He also claims that the
transfer of substantially all of ALSI's assets to
EdgeLink violated New Jersey's Fraudulent Trans-
fer Act, N.J.S.A. 25:2–25 et seq., and that
EdgeLink and Stanzione are liable to Fink for this
fraudulent transfer. Finally, Fink claims that Stan-
zione breached his fiduciary duties he owed to Fink
as a creditor of ALSI.

*2 Since the filing of his complaint against
EdgeLink and Stanzione in October 2009, the
parties have engaged in extensive discovery, and
have provided this Court with voluminous corres-
pondence,FN3 briefing, and exhibits relating to
various discovery motions, as well as motions relat-
ing to Fink's legal representation, which have resul-
ted in Fink's current pro se status after the termina-
tion of five law firms. After other protracted pro-
ceedings, the defendants' motions for summary
judgment are now ripe for consideration.FN4

FN3. On October 24, 2011, this Court ad-
monished the parties to stop sending unau-
thorized letters to the Court. (Docket No.
134).

FN4. Following a hearing with this Court
on September 16, 2011 during which the
Court granted Fink's attorney's motion to
be relieved as counsel, the Court permitted
Fink to submit a brief and other supporting
documents to supplement the opposition to
defendants' motions for summary judgment
that his counsel had previously filed. (See
Docket No. 125.) Defendants had already
filed their reply briefs to the opposition
Fink's former counsel had prepared, and

they were not permitted to respond to
Fink's supplemental materials, which are
voluminous. (See Docket Nos. 134, 130.)
Contemporaneous with filing his supple-
mental materials, Fink filed a motion to
seal portions of those materials because he
was unclear about the scope of the parties'
confidentiality order. (See Docket No.
131.) In resolving defendants' motions for
summary judgment, all materials sent to
the Court have been reviewed. Because the
redacted documents filed on the docket by
Fink appear sufficient to comply with the
protective order, those documents do not
need to be filed in their unredacted form.
Consequently, Fink's motion to seal will be
denied as moot.

What this case boils down to is whether Fink
has provided sufficient evidence to refute EdgeLink
and Stanzione's position that they cannot be held li-
able for the conduct of ALSI. As explained below,
Fink has failed to do so.

DISCUSSION
A. Jurisdiction

This Court has jurisdiction over this matter
pursuant to 28 U.S.C. § 1332 because there is com-
plete diversity of citizenship between the parties
and the amount in controversy exceeds $75,000.

B. Summary Judgment Standard
Summary judgment is appropriate where the

Court is satisfied that the materials in the record,
including depositions, documents, electronically
stored information, affidavits or declarations, stipu-
lations, admissions, or interrogatory answers,
demonstrate that there is no genuine issue as to any
material fact and that the moving party is entitled to
a judgment as a matter of law. Celotex Corp. v.
Catrett, 477 U.S. 317, 330, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986); Fed.R.Civ.P. 56(a).

An issue is “genuine” if it is supported by evid-
ence such that a reasonable jury could return a ver-
dict in the nonmoving party's favor. Anderson v.
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Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986). A fact is “material”
if, under the governing substantive law, a dispute
about the fact might affect the outcome of the suit.
Id. In considering a motion for summary judgment,
a district court may not make credibility determina-
tions or engage in any weighing of the evidence; in-
stead, the non-moving party's evidence “is to be be-
lieved and all justifiable inferences are to be drawn
in his favor.” Marino v. Industrial Crating Co., 358
F.3d 241, 247 (3d Cir.2004) (quoting Anderson,
477 U.S. at 255).

Initially, the moving party has the burden of
demonstrating the absence of a genuine issue of
material fact. Celotex Corp. v. Catrett, 477 U.S.
317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
Once the moving party has met this burden, the
nonmoving party must identify, by affidavits or
otherwise, specific facts showing that there is a
genuine issue for trial. Id. Thus, to withstand a
properly supported motion for summary judgment,
the nonmoving party must identify specific facts
and affirmative evidence that contradict those
offered by the moving party. Anderson, 477 U.S. at
256–57. A party opposing summary judgment must
do more than just rest upon mere allegations, gener-
al denials, or vague statements. Saldana v. Kmart
Corp., 260 F.3d 228, 232 (3d Cir.2001).

C. Analysis
*3 As stated above, Fink's claims against

EdgeLink and Stanzione arise out of his relation-
ship with the now-defunct ALSI. Believing that (1)
he is still entitled to money from that failed rela-
tionship,FN5 (2) he did not get the relief he desires
from his prior litigation FN6 with ALSI and related
parties, and (3) ALSI and Stanzione transferred
ALSI's assets-now owed to Fink-to EdgeLink to
avoid payment to Fink, Fink has brought claims for
breach of contract, fraud, unjust enrichment, and
breach of fiduciary duty, against EdgeLink and
Stanzione. The problem with Fink's claims,
however, is that he has provided no evidence to
support any successor liability or fraudulent trans-

fer that would tie EdgeLink or Stanzione to ALSI's
liabilities to Fink.

FN5. Under the stipulation of settlement
between Fink, ALSI and Stanzione, as per-
sonal guarantor, in the state court action,
Fink received $524,398.90 in installment
payments toward the agreed upon $1 mil-
lion settlement amount prior to ALSI's
bankruptcy. (Stanzione Decl. at 5–6.) In
this case, Fink claims that he is owed $58
million for ALSI's breach of the warrant
agreement, and an additional $2.6 million
for ALSI's breach of the settlement agree-
ment. (Pl. Opp. Br. at 1.)

FN6. Defendants point out that six other
actions have involved Fink's issues arising
out his business relationship with ALSI.
(See, e.g, Stanzione SOMF ¶ 2.)

In order to hold EdgeLink liable for ALSI's al-
leged breach of its warrant agreement and settle-
ment agreement with Fink, Fink must show that
EdgeLink is a successor company to ALSI, or
somehow otherwise responsible for ALSI's obliga-
tions.FN7 To do so, the key element Fink must first
prove is a transfer of assets, either legitimate or
fraudulent, from ALSI to EdgeLink. See Colman v.
Fisher–Price, Inc. ., 954 F.Supp. 835, 838
(D.N.J.1996) (quoting Ramirez v. Amsted Indus.,
Inc., 86 N.J. 332, 431 A.2d 811, 816 (N.J.1981))
(explaining that under New Jersey corporate law, “
‘where one company sells or otherwise transfers all
its assets to another company’ “ the traditional ap-
proach was that “ ‘the latter is not liable for the
debts and liabilities of the transferor, including
those arising out of the latter's tortious conduct,’ “
except for four limited exceptions); N.J.S.A.
25:2–25 (“A transfer made or obligation incurred
by a debtor is fraudulent as to a creditor, whether
the creditor's claim arose before or after the transfer
was made or the obligation was incurred, if the
debtor made the transfer or incurred the obligation
... a. With actual intent to hinder, delay, or defraud
any creditor of the debtor; or b. Without receiving a
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reasonably equivalent value in exchange for the
transfer or obligation ....”).

FN7. Defendants argue that Fink's claims
also fail on res judicata principles. Be-
cause the Court finds that Fink has failed
to offer sufficient facts to support his
claims, the Court will not determine
whether Fink's claims are otherwise pre-
cluded because of prior litigation.

Fink claims that ALSI's proceeds and assets
were fraudulently transferred to Advanced Logic
Services, Inc. (“ALServ”), a corporation set-up by
Kaydon Stanzione in his mother Katherine's name,
in June 2005, and then upon her death in December
2008, were transferred to EdgeLink after its cre-
ation in January 2009 as a means of depriving Fink
of his rightful ownership in ALSI's assets. FN8

Fink, however, has not provided any evidence
showing a transfer of any asset from ALSI to
ALServ, and then from ALServ to EdgeLink.

FN8. In his October 11, 2011 supplemental
brief, Fink claims that it is obvious that
Stanzione—or someone else—forged
Katherine Stanzione's name on ALServ's
incorporation documents. Defendants were
not provided with the opportunity to re-
spond to that claim, and the Court finds
that claim to be an unsupported assumption
rather than a controverted fact.

Instead, arguing that he cannot prove con-
cretely the asset transfer because “Stanzione or-
chestrated the asset-personnelcustomer slide to
EdgeLink as far under the radar as he could push
it,” (Docket No. 101 at 31), Fink attempts to show
that because the technology EdgeLink owns is the
same that was used by ALSI, and that EdgeLink has
the same “principal functionaries” and customers as
ALSI, a jury could conclude that ALSI's assets
were transferred to EdgeLink. Fink's position is un-
persuasive.

*4 First, as noted by the defendants, personnel

of a company are not “assets” within the context of
establishing successor liability or fraud. See, e.g.,
Portfolio Financial Servicing Co. ex rel. Jacom
Computer Services, Inc. v. Sharemax.com, Inc., 334
F.Supp.2d 620, 625 (D.N.J.2004) (distinguishing
“assets” from “management” and “personnel”).
Thus, even if Fink could show the two companies
shared employees,FN9 that does not evidence any
transfer of assets for successor liability or fraudu-
lent transfer purposes.FN10

FN9. Fink and defendants both take great
pains to explain how the personnel of the
two companies are identical or completely
different, respectively. We assume for pur-
poses of the present motions that Fink, the
non-moving party, could prove an overlap
of employees.

FN10. One exception to the general rule-
that when one company sells or otherwise
transfers all its assets to another company
the latter is not liable for the debts and li-
abilities of the transferor-is that the pur-
chasing corporation is merely a continu-
ation of the selling corporation, which can
be evidenced by a continuity of personnel
and general business operations. See Port-
folio Financial Servicing Co. ex rel. Jacom
Computer Services, Inc. v. Sharemax.com,
Inc., 334 F.Supp.2d 620, 625 (D.N.J.2004).
In order for this exception to apply,
however, one company must have actually
sold or transferred its assets to another
company, in addition to the retention of the
same employees. Fink's argument about
the continuity of personnel skips the first
step of showing an actual asset transfer.
See also infra note 16.

Second, Fink's attempt to prove that ALSI's as-
sets in its technology were transferred to EdgeLink
is similarly unsupportable. Fink argues that
EdgeLink's May 2009 website provides “the most
comprehensive source of the rebranded ALSI
products,” and he describes how the ALSI–ALServ
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products, as they were described on ALSI's 2007
website, mirror the products listed on EdgeLink's
website. (Pl.'s Oct. 14, 2011 Br. at 7.) For example,
Fink contends that ALSI's statement, “ALSI has de-
veloped the Alert Notification and Incident Com-
mand Systems (ANICS ),” is the same product de-
scribed on EdgeLink's webpage, “HD–911 for in-
cident command and alert notifications.” (Id.) Fink
lists other similarities, and more generally describes
that EdgeLink's “HeteroDyne HD” services for
alert notification and monitoring services as the
same as ALSI's ANICS, only renamed. (Pl.'s Au-
gust 8, 2011 Br. at 17–23.)

Even if a jury could make the same observa-
tions as Fink FN11 regarding the similarities in
product services that ALSI offered in 2007, and
EdgeLink purported to offer on its May 2009 web-
site, those observations do not evidence that ALSI
had tangible technology rights that were transferred
to EdgeLink. To the contrary, as shown by defend-
ants, the technology used by ALSI that purportedly
mirrors EdgeLink's services was either
“open-source” or used pursuant to licensing or re-
seller agreements. Additionally, the defendants ex-
plain that the services intended to be offered by
EdgeLink, but never realized, “would have been to
supplement the readily available third-party notific-
ation system with the mobile asset tracking capabil-
ity that it had under development but that was not
yet commercially available.” (EdgeLink SOMF ¶
96.) Simply because these two companies appeared
to provide similar services by the descriptions on
their websites does not demonstrate the requisite
asset transfer necessary to establish that ALSI
transferred assets to EdgeLink.

FN11. But see, infra, page 16, note 15.

Third, the evidence in the record concerning
ALSI's and EdgeLink's financial situations do not
reveal any asset transfers, either legitimate or
fraudulent. EdgeLink demonstrates that its only as-
set is a laptop computer, it has never sold, licensed
or leased any tangible or intangible assets, it does
not have any licensing or purchasing agreements

with third parties for computer software, and as of
October 31, 2010, its total expenditures over reven-
ues was $(232,880.00). (EdgeLink SOMF ¶¶
81–90.) Fink has not provided any evidence to re-
fute this.FN12

FN12. In his supplemental materials, Fink
claims that he cannot fully prove ALSI's
transfer of assets to EdgeLink because
EdgeLink's general ledger had been acci-
dentally destroyed by EdgeLink's account-
ing firm and no back-up exists. Fink argues
that he is entitled to an adverse inference
of spoliation at trial, because that general
ledger would have shown, among other
things, that EdgeLink has manufactured
fraudulent documents in this case, and it
has had more than one bank account,
which would reveal business activity dam-
aging to EdgeLink's case. (Pl.'s Oct. 14,
2011 Br. at 16–17.)

The deposition of EdgeLink's account-
ant, Joseph Troupe, explains how the
electronic ledger was accidentally over-
written and corrupted. (Docket No.
103–6 at 174–184.) Troupe also explains
that the general ledger is just a categoric-
al summary of all the checks issued on
the account, and because all the checks
(108 of them) had been produced in dis-
covery, the ledger could be recreated. (
Id.)

“When the contents of a document are
relevant to an issue in a case, the trier of
fact generally may receive the fact of the
document's nonproduction or destruction
as evidence that the party that has pre-
vented production did so out of the well-
founded fear that the contents would
harm him.” Brewer v. Quaker State Oil
Refining Corp., 72 F.3d 326, 334 (3d
Cir.1995). “For the rule to apply, it is es-
sential that the evidence in question be
within the party's control. Further, it
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must appear that there has been an actual
suppression or withholding of the evid-
ence. No unfavorable inference arises
when the circumstances indicate that the
document or article in question has been
lost or accidentally destroyed, or where
the failure to produce it is otherwise
properly accounted for.” Id. (citations
omitted).

Fink has not demonstrated that the gen-
eral ledger (1) would have shown
EdgeLink's fraudulent activity, (2) that
EdgeLink intentionally destroyed the
document, or (3) that it cannot be recre-
ated. The fact that the general ledger was
destroyed-without more-does automatic-
ally raise the inference that it contained
evidence of nefarious activity.

*5 With regard to ALSI's financial situation
and its alleged transfer of assets, at the time Fink
claims that ALSI's assets were funneled through
ALServ to EdgeLink, ALSI was in the middle of its
bankruptcy proceedings. During the proceedings,
the bankruptcy court appointed a trustee, who made
a “diligent inquiry into the financial affairs of the
debtor and the location of the property belonging to
the estate.” (Stanzione Ex. Q, Docket Entry in
08–bk–31052, dated August 8, 2009.) Fink has not
provided any evidence that the bankruptcy trustee
discovered any asset transfers by ALSI—during or
prior to its bankruptcy filing—to avoid its creditors,
FN13 or any record of ALSI's assets being legitim-
ately transferred to ALServ. Moreover, Fink's $1.2
million lien on ALSI's assets, as well as the exist-
ence of ALServ, were recognized by the bankruptcy
court. (Id. Ex. P.) Thus, ALSI's oversight by a trust-
ee and the bankruptcy court, with the trustee's and
bankruptcy court's knowledge of Fink's claim and
the allegedly fraudulently created ALServ, do not
support Fink's claim of ALSI's transfer of assets.

FN13. It would have been a crime if any-
one connected with ALSI had done so. See
18 U.S.C. § 152(1), (7). (providing that a

person shall be fined, imprisoned not more
than 5 years, or both: “who knowingly and
fraudulently conceals from a custodian,
trustee, marshal, or other officer of the
court charged with the control or custody
of property, or, in connection with a case
under title 11, from creditors or the United
States Trustee, any property belonging to
the estate of a debtor,” or “who ... in a per-
sonal capacity or as an agent or officer of
any person or corporation, in contempla-
tion of a case under title 11 by or against
the person or any other person or corpora-
tion, or with intent to defeat the provisions
of title 11, knowingly and fraudulently
transfers or conceals any of his property or
the property of such other person or cor-
poration ....”).

Finally, Fink's attempt to show how EdgeLink's
customers were the same as ALSI's fails to demon-
strate a transfer of assets in that customer informa-
tion. Although where “a company's business is to
provide services, information about customers is a
property right of the company,” this is because “the
names and addresses of its customers are not open
to and ascertainable by every one; they are the
private information and property of the company.”
AYR Composition, Inc. v. Rosenberg, 261
N.J.Super. 495, 619 A.2d 592, 597
(N.J.Super.Ct.App.Div.1993) (citations omitted). In
this case, Fink alleges that customers listed on
EdgeLink's website are the same as those serviced
by ASLI, and that ASLI transferred its customers-
as an asset-to EdgeLink. In addition to the defend-
ants' proof that shows that these customers, among
others not listed on EdgeLink's site, were not
shared, those customers cannot be considered an
“asset” because they were revealed openly to the
world.FN14

FN14. Fink argues that Holt Logistics was
a former customer of ALSI that used the
ANICS system and then became a custom-
er of EdgeLink. (See Oct. 14, 2011 Br. at
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29–30.) As defendants demonstrate, and
the email correspondence relied upon Fink
supports, Holt used ANICS through a con-
tract with ADT, that service ended, and
EdgeLink attempted to offer Holt a newer
technology, but that business arrangement
was never consummated.

Recognizing that he cannot show concretely
any asset transfers from ALSI to EdgeLink, Fink, in
his final submission to the Court, asks the Court to
consider all the evidence together as a whole—the
entirety of the circumstances—to create a “broad
definition” of a transfer. (Pl.'s Oct. 14, 2011 Br. at
44.) To summarize his arguments that are parsed
out above, Fink argues that ALSI claimed to own
proprietary technology prior to its bankruptcy, it
did not have that technology at the time of its bank-
ruptcy filing, but it later turned up on EdgeLink's
website in a rebranded form. Fink contends that
EdgeLink serviced the same customers as ALSI,
and some of ALSI's key players were also involved
in EdgeLink's operations. He also places strong
weight on a May 2009 internet-posted resume of an
EdgeLink consultant who referenced he did work
for “EdgeLink (formerly ALSI).” (Docket No.
105–5.) These allegations, along with a missing
general ledger, an alleged forged signature of Stan-
zione's mother in setting up ALServ, and defend-
ants' alleged self-serving certifications and lies dur-
ing depositions, Fink contends demonstrate that
EdgeLink is ALSI, and, therefore, EdgeLink and
Stanzione owe what Fink believes he is due under
his contracts with ALSI.

*6 The Court recognizes that there is a lot of
bad blood between the parties involved in this litig-
ation and the lawsuits that precede this case. The
Court also recognizes that Fink strongly believes
that he was defrauded of money that he is contrac-
tually owed from his business relationship with
ALSI. The Court does not discount the sincerity or
strength of Fink's beliefs. But fervor and allegations
are not substitutes for admissible proof. Other than
Fink's own interpretation of how the ALSI puzzle

pieces have reassembled to form EdgeLink,FN15

Fink has not provided sufficient evidence to refute
the defendants' showing that no assets were trans-
ferred from one entity to the other so that successor
liability would attach.FN16

FN15. The Court does not suggest that an
expert opinion would save Fink's case.
Fink states in his October 14, 2011 supple-
mental brief that he has not provided an
expert report, but that he “might do so .”
(Br. at 32.) Even though the magistrate
judge ordered that the issue of expert re-
ports and disclosures would be determined
after the resolution of any summary judg-
ment motions, (Docket No. 69, January 25,
2011), that did not preclude Fink from ob-
taining an expert during the two years
between the filing of his complaint and de-
fendants' filing of their summary judgment
motions. As documented in the parties'
briefs, extensive discovery has been com-
pleted in this case, including 34 non-party
subpoenas issued by Fink, and numerous
depositions. It is Fink's burden to prove the
claims in his complaint, and to withstand a
properly filed motion for summary judg-
ment.

FN16. Fink relies upon Marshak v. Tread-
well, 595 F.3d 478, 490 (3d Cir.2009) and
Merrill Lynch Business Financial Services,
Inc. v. Kupperman, 441 Fed. Appx. 938,
941 (3d Cir.2011) to support the finding
that EdgeLink was a “mere continuation”
of ALSI. Neither case helps Fink. The
Marshak case concerned whether an in-
junction and contempt order entered
against one company could be imposed
against two other companies. The Third
Circuit affirmed the district court's imposi-
tion of the injunction on the two other
companies because it found them to be
successors-in-interest: “the personnel of
each business were the same, the location
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of each business was the same, the assets
of each business were the same, the gener-
al operations of each business were the
same, and RCI folded shortly after DCPM
was formed.”Marshak, 595 F.3d at 490. In
Merrill Lynch, “Arthur Kupperman, PIT-
TRA's secretary and treasurer as well as a
director and shareholder, created PGB in
2003 and transferred a substantial amount
of PITTRA's assets to PGB. PGB operated
the same type of business as PITTRA, used
the same address, and had the same prin-
cipals and employees. PITTRA did not in-
form Merrill of the asset transfer, of the or-
ganizational change, or of its ultimate de-
mise.” Merrill Lynch, 441 Fed. Appx. at
940. The Third Circuit upheld the district
court's finding that PGB was PITTRA's
successor: “It is undisputed that PITTRA
and PGB were both importers of industrial
foods, they were located at the same ad-
dress, they were operated by the same prin-
cipals, and there was a transfer of assets
from PITTRA to PGB.” Id. at 941.

These two cases demonstrate what Fink's
case against EdgeLink and Stanzione
lacks—evidence of a transfer of assets,
which is the primary factor necessary to
establish successor liability.

The original purpose behind imposing liability
onto a successor company was to protect con-
sumers: if the selling company dissolves after its
assets are acquired by a successor, a plaintiff in-
jured by a defective product manufactured by the
selling company is left without a remedy. LaPollo
by LaPollo v. General Elec. Co., 664 F.Supp. 178,
180 (D.N.J.1987); Cherry Hill Fire Co. No. 1 v.
Cherry Hill Fire Dist. No. 3, 275 N.J.Super. 632,
646 A.2d 1150, 1153 (N.J.Super.Ch.1994) (quoting
Parsons Mfg. Co. v. Hamilton Ice Mfg. Co., 78
N.J.L. 309, 73 A. 254 (N.J.1909) (It is a well
known and long standing principle in New Jersey
that a corporation ‘having taken over the assets of

the former company for the purpose of carrying on
its business, without apparent change in the person-
nel of the concern, is liable for the payment of the
debts of the former concern. It is held to take the
benefits and advantages cum onere [subject to a
charge or burden].’ ”)). When, however, there are
no transfer of assets from one company to another,
it is no longer a concern that the company shifted
assets to avoid liability. The new company could
run a similar business with many of the same em-
ployees, and even the same customers, but without
acquiring the assets-such as money, intellectual
property, or confidential client lists-of the prior
company, it has not taken the benefits which are
subject to any attached burdens. Based on the prop-
erly supported evidence presented in this case, that
appears to be the situation here.

Because Fink's claims against EdgeLink fail
because EdgeLink cannot be considered to be a suc-
cessor, through legitimate or fraudulent means, to
ALSI, Fink's claim against Stanzione for breach of
his fiduciary duty, as well as Fink's claims for un-
just enrichment, also fail because they are based on
the theory that EdgeLink is the successor of ALSI.
Consequently, summary judgment must be entered
in defendants' favor on all of Fink's claims against
them. An appropriate Order will be entered.

D.N.J.,2012.
Fink v. EdgeLink, Inc.
Slip Copy, 2012 WL 1044312 (D.N.J.)

END OF DOCUMENT
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OPINION 

 

MEMORANDUM OPINION  

This case comes before the Court on a motion by 
Defendants Southworth International Group Inc. 
("SIGI") and Southworth Products Corporation ("SPC") 
for summary judgment. SIGI and SPC (collectively "De-
fendants") argue that they are entitled to summary judg-
ment on the grounds that under Maine law, they are not 
liable for the acts of their predecessor Southworth Incor-
porated ("SI"), a defunct Maine corporation which, pur-
suant to an earlier Order by this Court, has been dis-
missed from this action as a defendant. In response, 
Plaintiffs argue that Maine law should not apply in this 
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instance and that Defendants are indeed liable as succes-
sors to SI. Based on the following, the Court finds that 
Maine law controls the issue of successor liability, and 
accordingly, Defendants SIGI and SPC are entitled to 
summary judgment. 
 
I. BACKGROUND  
 
A. Local Rule LCvR 7.1(h)  

Typically, the Court would initiate its analysis of 
Defendants' summary-judgment motion by reciting the 
factual background of the case at bar. This case, how-
ever, warrants a departure from standard procedures be-
cause only one party has complied with Local Rule 
LCvR 7.1(h) [*3] . That rule requires a moving party for 
summary judgment to state concisely those material facts 
deemed not to be in dispute, while imposing a similar 
duty on the nonmoving party to direct the Court's atten-
tion to specific facts that are genuinely disputed and 
should be adjudicated at trial. The manifest importance 
of Rule LCvR 7.1(h) 1 is that it "places the burden on the 
parties and their counsel, who are most familiar with the 
litigation and the record, to crystallize for the district 
court the material facts and relevant portions of the re-
cord." Jackson v. Finnegan, Henderson, Farabow, 
Garrett & Dunner, 101 F.3d 145, 151, 322 U.S. App. 
D.C. 35 (D.C. Cir. 1996). 
 

1   Prior to August 1, 1999, Rule LCvR 7.1(h) 
was identified as District of Columbia Local Rule 
108(h). 

Consistent with the obligations that Rule LCvR 
7.1(h) of the Local Rules for this Court imposes. Defen-
dants submitted a detailed "statement of material facts as 
to which the moving party contends there is no genuine 
issue." Rule LCvR 7.1(h). Additionally, Defendant's 
statement, as required, identified specifically where each 
factual allegation was supported in the accompanying 
materials. 

Plaintiffs, in contrast, did not fulfill their  [*4] sym-
metrical duty to comply with Rule LCvR 7.1(h). The 
relevant portion of Rule LCvR 7.1(h) provides that: 
  

   An opposition to [a motion for summary 
judgment] shall be accompanied by a 
separate concise statement of genuine is-
sues setting forth all material facts as to 
which it is contended there exists a genu-
ine issue necessary to be litigated, which 
shall include references to the parts of the 
record relied on to support the statement. 

 
  

Id. In lieu of a proper statement, Plaintiffs filed their 
own, nine-page "Statement of Material Facts." Contrary 
to the instructions in Rule LCvR 7.1(h), Plaintiffs' state-
ment does not identify which of the facts recited by the 
Defendants are disputed, and which are not. To the con-
trary, without indicating the presence of a dispute, Plain-
tiffs' statement largely repeats the same or similar facts 
recited in Defendants' Rule LCvR 7.1(h) statement and 
then adds numerous additional statements of facts. Thus, 
at least with regard to the additional facts provided by 
Plaintiffs, the Court is left without guidance as to 
whether these are to be treated as disputed facts, or sim-
ply as additional undisputed facts. Moreover, while 
Plaintiffs' statement does include specific  [*5] factual 
allegations and, in many instances, corresponding refer-
ences to the record, the failure to point out which facts 
are disputed deviates sharply from the format contem-
plated by Rule LCvR 7.1(h). 

"As litigants repeatedly have been reminded, failure 
to file a proper [Rule LCvR 7.1(h)] statement 'may be 
fatal to the delinquent party's position.'" Jackson, 101 
F.3d at 151 (quoting Gardels v. Central Intelligence 
Agency, 637 F.2d 770, 773, 205 U.S. App. D.C. 224 
(D.C. Cir. 1980)). 2 Rule LCvR 7.1(h) itself cautions 
counsel that the Court, in adjudicating a motion for 
summary judgment, "may assume that facts identified by 
the moving party in its statement of material facts are 
admitted, unless such a fact is controverted in the state-
ment of genuine issues filed in opposition to the motion." 
Rule LCvR 7.1(h). This Circuit has consistently affirmed 
the broad discretion that district courts possess to con-
sider only those facts that counsel have identified. Con-
comitantly, the Circuit has liberated the lower courts 
from any duty to rummage independently through the 
voluminous records that often accompany summary 
judgment motions. See, e.g., SEC v. Banner Fund Int'l, 
211 F.3d 602, 616, 341 U.S. App. D.C. 175 (D.C. Cir. 
2000): Jackson, 101 F.3d at 151;  [*6] Twist v. Meese, 
854 F.2d 1421, 1425, 272 U.S. App. D.C. 204 (D.C. Cir. 
1988); Tarpley v. Greene, 684 F.2d 1, 7 n.15, 221 U.S. 
App. D.C. 227 (D.C. Cir. 1982); Gardels, 637 F.2d at 
773; Thompson v. Evening Star Newspaper Co., 394 
F.2d 774, 776-77, 129 U.S. App. D.C. 299 (D.C. Cir.), 
cert. denied, 393 U.S. 884, 89 S. Ct. 194, 21 L. Ed. 2d 
160 (1968). Notably, a unanimous panel of the Circuit 
admonished that "'[w]hen counsel fails to discharge th[e] 
vital function' of filing a proper Rule 108(h) statement, 
counsel 'may not be heard to complain that the district 
court has abused its discretion by failing to compensate 
for counsel's inadequate effort.'" Jackson, 101 F.3d at 
151 (quoting Twist, 854 F.2d at 1425) (brackets in origi-
nal). 
 

2   Although the specific facts in Jackson were 
limited to an instance in which counsel was tardy 
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in submitting a Rule LCvR 7.1(h) statement, the 
quoted language and the numerous cases from 
which Jackson draws support all focus on the im-
portance of a proper Rule LCvR 7.1(h) statement. 
That Plaintiffs filed their statement timely does 
not relieve them of the other obligations that the 
rule imposes. Lacking explicit description of the 
material facts which are in dispute, Plaintiffs' 
statement cannot be deemed "proper." 

Fortuitously (for Plaintiffs), in this case, the  [*7] 
material facts upon which the Court's decision shall be 
made do not appear to be in dispute. Moreover, in most 
instances, any seeming disagreement over the facts re-
flects a misreading of the record or a conflicting interpre-
tation of the same, rather than a true dispute of material 
fact. In addition, in their statement of facts, Plaintiffs cite 
to additional facts not noted by Defendants, however, 
there is little indication that these facts are actually dis-
puted. Rather, the additional facts cited by Plaintiffs are 
most often information which, when taken out of con-
text, hold the implication of. improprieties in the transfer 
of assets. Yet, when viewed in context, these facts do not 
amount to real evidence of unfair dealing, nor do they 
undercut the arm's-length nature of the transactions. Re-
lying on both parties' statements of facts, the facts of this 
case are as follows. 
 
B. FACTS  

On March 24, 1998, Joseph Thomas, a Maryland 
resident, was in the process of repairing a "lift table" at 
the loading dock of the United States Coast Guard Build-
ing in Washington, D.C. See Def. Stmt. of Mat. Facts 
Not in Dispute ("Def. Stmt.") ¶ 7. While performing re-
pairs, the lift table fell on Mr. Thomas,  [*8] causing 
injuries from which Mr. Thomas eventually died. See id. 
¶¶ 9, 10. Approximately one year later the Estate of Jo-
seph Thomas, through its personal representative James 
Thomas, and James and Margaret Thomas, Joseph's par-
ents, (collectively "Plaintiffs") brought suit against De-
fendants, and other unnamed defendants. See id. ¶ 11. 

The lift table involved in Mr. Thomas's accident was 
manufactured by SI in 1980. See Pl. Stmt. of Mat. Facts 
("Pl. Stmt.") ¶ 20; Def. Stmt. ¶ 20. In 1986, because of 
numerous and diverse product lines, SI's directors voted 
to distribute the company's numerous lines to four newly 
formed, separate corporations and to discontinue and 
dissolve SI. See Def. Stmt. at ¶ 22. On September 26, 
1986, ZA Administration, Inc. (later to be known as 
SIGI) was incorporated and, thereafter, issued 100 shares 
of its common stock to SI's sole shareholder, Lewis 
Cabot, in exchange for all of the outstanding shares of 
SI. See Def. Stmt. at ¶ 23; Pl. Stmt. at ¶ 26. On the same 
day, Zy-Ax Material Handling, Inc. was incorporated. 
See Def. Stmt. at ¶ 24. Soon after, SI transferred certain 

of its operating assets, those generally relating to the lift-
table line, to Zy-Ax Material  [*9] Handling, Inc. (later 
to be known as SPC) in exchange for that corporation's 
outstanding shares. See id. at ¶ 25. Zy-Ax also assumed 
$153,600 in accrued payroll, taxes, and other expenses of 
SI associated with the transfer of assets. See id. At the 
same time, SI transferred other operating assets, relating 
specifically to its other product lines to three other newly 
formed companies, ultimately known as Southworth Sys-
tems, Inc., Zy-Az Distribution Co., and Southworth Pub-
lishing Co. See id. 

After transferring its primary operating assets, SI 
remained in business as a holding company, providing 
administrative services to its newly formed subsidiaries 
for over six months. During that time, SI was paid a fee 
for its services. See id. at ¶ 26. In March of 1987, SI's 
board and its sole shareholder, Zy-Ax Management Co., 
adopted a formal liquidation plan for SI. See id at ¶ 27. 
The next month, pursuant to the liquidation plan, SI dis-
tributed most of its remaining assets, including SI's stock 
in SPC and certain other companies, and SI's information 
systems, records, office supplies, and equipment, to ZA 
Administration, Inc. See id. at ¶¶ 28, 29. These transfers 
ultimately resulted in the establishment  [*10] of SIGI as 
the corporate parent and provider of administrative ser-
vices to SPC and the other subsidiaries. See id at ¶ 30. In 
September of 1987, SIGI (then know as Zy-Ax Corpora-
tion) assumed "all debts, obligations, and the like pres-
ently owed by [SI] to any person, corporation, associa-
tion, partnership, or entity." Id. at ¶ 31 (internal quotes 
omitted). On October 29, 1987, SI was formally dis-
solved. See id. at ¶ 33. During subsequent name changes, 
the Zy-Ax Corporation, Zy-Ax Management, and ZA 
Administration all became known as SIGI. See id. at ¶ 
35. 
 
II. LEGAL STANDARD  

A party is entitled to summary judgment if the 
pleadings, depositions, answers to interrogatories, and 
affidavits demonstrate that there is no genuine issue of 
material fact in dispute and that the moving party is enti-
tled to judgment as a matter of law. See Fed. R. Civ. P. 
56(c); Tao v. Freeh, 27 F.3d 635, 638, 307 U.S. App. 
D.C. 185 (D.C. Cir. 1994). Although a court should draw 
all reasonable inferences from the supporting records 
submitted by the nonmoving party, the mere existence of 
a factual dispute, by itself, is not sufficient to bar sum-
mary judgment. See Anderson v. Liberty Lobby, Inc., 477 
U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). 
The adverse party's  [*11] pleadings must evince the 
existence of a genuine issue of material fact. See id. at 
247-48. To be material the factual assertion must be ca-
pable of affecting the substantive outcome of the litiga-
tion; to be genuine, the issue must be supported by suffi-
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ciently admissible evidence such that a reasonable trier-
of-fact could find for the nonmoving party. See id.; 
Laningham v. United States Navy, 813 F.2d 1236, 1242-
43, 259 U.S. App. D.C. 115 (D.C. Cir. 1987). Mere alle-
gations or denials in the adverse party's pleadings are 
insufficient to defeat an otherwise proper motion for 
summary judgment. Rather, the nonmoving party bears 
the affirmative duty to present, by affidavits or other 
means, specific facts showing that there is a genuine is-
sue for trial. See id. at 248-49. The adverse party must do 
more than simply "show that there is some metaphysical 
doubt as to the material facts." Matsushita Elec. Indus. 
Co. v. Zenith Radio Corp., 475 U.S. 574, 586, 106 S. Ct. 
1348, 89 L. Ed. 2d 538 (1986). 
 
III. DISCUSSION  

The central issue in Defendants' motion to dismiss is 
whether Defendants have assumed or otherwise suc-
ceeded to the liabilities of SI. Because this is a diversity 
action, the Court must determine which state's law to 
apply to the analysis of  [*12] successor liability. See 
Weyrich v. New Republic, 235 F.3d 617, 344 U.S. App. 
D.C. 245, 2001 WL 10286 (D.C. Cir. 2001). The parties 
agree that a federal court hearing a case applies the 
choice of law rules of the jurisdiction in which it is lo-
cated. See Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 
487, 496-97, 61 S. Ct. 1020, 85 L. Ed. 1477 (1941). This 
court looks to the choice of law rules prevailing in the 
District of Columbia, which employs the "governmental 
interests analysis." See Vaughan v. Nationwide Mutual 
Ins. Co., 702 A.2d 198, 202 (D.C. 1997). In applying that 
analysis, the Court is instructed to consider, inter alia, 
the factors enumerated in the Restatement Second, § 145, 
3 to assist in identifying the jurisdiction with the "most 
significant relationship" to the dispute. See Hercules & 
Co. v. Shama Restaurant, 566 A.2d 31, 40-41 (D.C. 
1989). The Hercules court explained the interaction be-
tween the "government interests analysis" and the "most 
significant relationship test" as follows: 
  

   [t]he "governmental interest analysis" 
and the "most significant relationship" test 
have sometimes been treated as separate 
approaches to conflict of law questions. 
See Robert R. Leflar, American Conflicts 
Law, §§§§ 135, 136 (3d ed. 1977). [The 
D.C. Court  [*13] of Appeals has,] how-
ever, applied a constructive blending of 
the two approaches. Estrada [v. Potomac 
Elec. Power Co., 488 A.2d 1359, 1361 n. 
2. "In doing so this court concurs with the 
observation, made by Judge Joyce Green" 
in In re Air Crash Disaster, 559 F.Supp. 
333, 342 (D.D.C. 1983), that "the state 
with the 'most significant relationship' 

should also be the state whose policy is 
advanced by application of [its] law." Id. 

 
  
Hercules, 566 A.2d at 41 n.18. Thus, under the District 
of Columbia's choice of law standard, this Court must 
"evaluate the governmental policies underlying the ap-
plicable laws and determine which jurisdiction's policy 
would be most advanced by having its law applied to the 
facts of the case under review." Id. (quoting Kaiser-
Georgetown Community v. Stutsman, 491 A.2d 502, 509 
(D.C.1985)). 
 

3   Section 145 remarks that, in a tort action, con-
tacts to be taken into account in this analysis in-
clude the place where the injury occurred, the 
place where the conduct causing the injury oc-
curred, the domicile, residence, nationality, place 
of incorporation and place of business of the par-
ties, and the place where the relationship, if any, 
between the parties is centered. See  [*14] 
Restatement (Second) of Conflict of Laws § 145 
(1969). 

In the instant case, there may be multiple issues for 
which a choice of law analysis is required. However, 
"[t]he courts have long recognized that they are not 
bound to decide all issues under the local law of a single 
state." Id. (quoting Restatement (Second) of Conflict of 
Laws § 145, Comment d. (1971 and Supp.1988)); see 
also Estrada, 488 A.2d at 1361 ("choice of law involves 
examination not simply of various state interests gener-
ally, but of their interest regarding the various distinct 
issues to be adjudicated"). This practice is known, al-
though rarely so identified, as "depecage." See Stutsman 
v. Kaiser Foundation Health Plan, 546 A.2d 367, 373 
(D.C. 1988). "Depecage under the interest analysis in 
choice of law is simply the application of the rule of law 
that can most appropriately be applied to govern the par-
ticular issue." Id. (internal quotations omitted). 

Only one issue is presently before the Court- which 
state's law to apply to determine the presence or absence 
of successor liability belonging to SIGI and SPC for the 
actions of SI. Although there are three jurisdictions, 
Maine, Maryland and the District of Columbia, which  
[*15] have a relationship to this case as a whole, see Pl. 
Opp. at 6, only Maine possesses interests relevant to the 
issue of successor liability. This is so because all three 
companies, SI, SIGI, and SPC, are or were incorporated 
in the state of Maine and had or have their principal 
places of business in Maine. See Def. Mem. at 7-8. Fur-
thermore, the relevant transactions between the three 
corporations occurred in Maine. Thus, Maine clearly has 
a significant interest in the governance of its corporate 
relationships, specifically in terms of successor liability, 



2001 U.S. Dist. LEXIS 26512, * 

Page 5 

while Maryland and the District of Columbia have little, 
if any interest. See Webb v. Rodgers Machinery Mfg. 
Co., 750 F.2d 368, 374 (5th Cir. 1985) (holding that, 
under the Restatement's "most significant relationship" 
test, successor liability must be determined according to 
the location of the relationship between the original cor-
poration and the succeeding business entity and not ac-
cording to the location of the injury). Accordingly, 
Maine law shall determine the scope of SIGI's and SPC's 
successor liability. 

Maine law provides that "a corporation that pur-
chases the assets of another corporation in a bona fide, 
arm's-length transaction  [*16] is not liable for the debts 
or liabilities of the transferor corporation." Director of 
Bureau of Labor Standards v. Diamond Brands, Inc., 
588 A.2d 734, 736 (Me. 1991). Applying this standard to 
the instant case, Plaintiffs argue that the transaction be-
tween SI and SIGI and SPG was neither "bona fide," nor 
arm's-length. See Pl. Opp. at 12. Plaintiffs argue that the 
transaction was not "bona fide" because it was entered 
into with the "improper purpose" and "fraudulent intent" 
of escaping corporate liability. See id. at 12-14. As evi-
dence, Plaintiffs assert, in their statement of facts, that 
"at the time they are [sic] created, the four companies 
had stock which was not worth anything." See Pl. Stmt. ¶ 
31. While true and undisputed, see Nordman Depo. at 44, 
this fact proves little. As Defendants explain, "[b]y sell-
ing its lift table assets to SPC in exchange for SPC's 
stock, SI received complete value for those assets be-
cause it received full ownership of the company which 
acquired the assets." See Def. Reply at 8. Thus, the lack 
of value in SPC's stock at the time it is created is of 
minimal relevance. Plaintiffs also imply impropriety with 
the statement that "SIGI paid nothing [for  [*17] the re-
maining assets of [SI] because it already owned SI." This 
statement is also accurate and undisputed, but again re-
veals no impropriety. The justification for the lack of 
payment is plain, as Mr. Nordman explains, "[SIGI] 
owned the stock of Southworth Inc. When [SI] dissolves 
itself you distribute all remaining assets and liabilities to 
the shareholder." See Nordman Depo. at 36. In addition, 
Plaintiffs' generalized attack on the process by which SI 
was divided into four separate corporations is refuted by 
SI's legitimate purpose in refining its operations and con-
tinuing them in a more efficient manner. See id. at 13, 
28-29. Plaintiffs do not appear to dispute the legitimate 
purpose in diversifying the four product lines, instead, 
Plaintiffs simply ignore this fact in making their asser-
tions of impropriety. Most significantly, the fact that the 
newly formed corporations agreed to assume all of SI's 
then existing liabilities refutes Plaintiffs' suggestion that 
the transactions were undertaken to avoid liability. See 
Def. Reply at 10. 

Plaintiffs contend that the transfer of assets between 
SI and SIGI and SPC was not at arm's-length because, 
according to Plaintiffs, "SPC did not pay  [*18] adequate 
consideration for the acquisition of essentially all of SI's 
assets." See Pl. Opp. at 14. This argument is a non-
starter. Defendants explain in their Reply that, as a fac-
tual matter, Plaintiffs mischaracterize statements made 
during the deposition of SIGI's CFO Michael Nordman 
with the assertion that SPC acquired "essentially all of 
SI's assets." See Pl. Opp. at 14. Quite to the contrary, 
SPC acquired only one of SI's four business lines- 
namely, the lift-table line. See Def. Reply at 9; see gen-
erally Nordman Depo. Mr. Nordman explains thoroughly 
in his deposition that the transfers at issue were not, as 
Plaintiffs argue, a circular moving of assets, but were a 
legitimate means of dividing a large corporation into 
four, independent, specialized corporations, which were 
wholly owned subsidiaries of a single "parent" corpora-
tion. 4 See Nordman Depo. at 13, 28-29. Accordingly, in 
light of the full facts and circumstances of the relevant 
transactions, it appears that reasons for undertaking the 
transactions, as well as the value paid, be it in stock or 
assets, for each transfer of stock or assets was reason-
able. Accordingly, Plaintiffs' theories of fraud and im-
propriety are without  [*19] merit. 
 

4   Defendant also recognizes that Plaintiffs make 
some attempt, though feeble, to imply that the 
Court should, in effect, pierce the corporate veil. 
Under Maine law Courts, a court may "pierce the 
corporate veil only if the corporate form is used 
fraudulently or illegally." Plaintiffs have not 
made any showing that the corporate form was 
used by SI, SIGI, or SGC in an improper manner. 
Accordingly, Plaintiffs' argument for ignoring the 
corporate form is without merit. 

Along similar lines, Plaintiffs also argue that the 
transactions at issue were "little more than the shuffling 
of corporate forms, lacking fundamental change with 
independent significance." This argument appears to 
present the theory that SIGI is a "mere continuation" of 
SI. As an initial matter, the Court notes that it does not 
appear that Maine law recognizes the "mere continuation 
theory." See Diamond Brands, 588 A.2d at 736. Plain-
tiffs cannot expect a federal court, sitting in diversity, to 
blaze new trails in state law. See Klaxon Co. v. Stentor 
Mfg. Co., 313 U.S. 487, 497, 61 S. Ct. 1020, 85 L. Ed. 
1477 (1941) ("[T]he proper function of the [federal court 
applying state law] is to ascertain what the state law is, 
not what it ought to be.").  [*20] Thus, strict application 
of Maine law results in the rejection of Plaintiffs' "mere 
continuation" argument, without addressing the merits of 
the same. 
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However, Plaintiffs raise their "mere continuation" 
argument in the context of their assertion that D.C. law 
should apply, and argue that under D.C. law, which rec-
ognizes the "mere continuation" approach, they have 
raised a genuine issue of material fact as to the validity 
of the transactions between SI, SIGI, and SPC. The Dis-
trict of Columbia, like Maine, follows the general rule 
that ordinarily, when a business entity acquires the assets 
of another business, it is not liable for its predecessor's 
liabilities and debts. See Bingham v. Goldberg, 

Marchesano, Kohlman, Inc., 637 A.2d 81, 89 (D.C. 
1994). However, unlike the courts in Maine, the D.C. 
Court of Appeals recognizes an exception to that general 
rule in situations where the buying corporation is a "mere 
continuation" of the selling corporation. See id. at 91. 
The opinion in Bingham explains that "[a] number of 
factors must be examined to determine whether one 
business is a mere continuation of a predecessor." Id. 
"Among these are a common identity of officers, direc-
tors, and stockholders  [*21] in the purchasing and sell-
ing corporations." Id. Another factor is the sufficiency of 
the consideration paid to the seller. See id. at 92. Yet 
another factor to be considered is "whether there is a 
continuation of the corporate entity - not whether there is 
a continuation of the seller's business operation." See id. 
(quoting Bud Antle, Inc. v. Eastern Foods, Inc., 758 F.2d 
1451, 1458 (11th Cir. 1985)). 

Addressing the merits of Plaintiffs' "mere continua-
tion" claim, and disregarding, for the moment, the fact 
that Maine law, not D.C. law, properly applies to the 
issue of successor liability in this case, still does not fur-
ther Plaintiffs' case. Said otherwise, even under D.C. law, 
Plaintiffs cannot satisfy the requirements set forth in 
Bingham to show a "mere continuation." First and fore-
most, Plaintiffs have failed to introduce evidence estab-
lishing a common identity of directors, officers and 
shareholders. To the contrary, Plaintiffs' Statement of 
Material facts only points to an identity between two 
directors of SIGI and SPC following SPC's purchase of 
SI's lift table assets. Moreover, Defendant takes issue 
with even this minimal showing, arguing that Lewis 
Cabot was not a director  [*22] of SPC after the pur-
chase, nor was he even a shareholder. 5 See Def. Reply at 
16. Regardless of this dispute, the common identity of 
one or two directors is not sufficient to establish the 
complete identity of directors, officers, or shareholders 
indicative of a continuing enterprise. More significantly, 
Plaintiffs cannot show that SIGI or SPC carried on the 
same business that SI carried on prior to the sale of its 
assets. Prior to 1986, SI owned four business lines. SPC 
purchased only one of the business lines from SI, thus 
carrying-on, at the most, only one quarter of the business 
conducted by SI. In addition, SIGI functions as a holding 
company, or a corporate parent to four different subsidi-
aries, a function SI never assumed. Plaintiffs have also 

failed to show that SI received inadequate consideration 
for the sale of its lift table assets. To the contrary, SI re-
ceived ample consideration for the sale of these assets in 
the form of the entire stock of SPC, the company which, 
thereafter, owned the lift table line. Based on these con-
siderations, the Court finds that Plaintiffs have failed to 
raise a genuine issue of material fact showing that the 
transfer of assets in this case would  [*23] satisfy the 
requirements of the "mere continuation" theory as it ex-
ists under D.C. law. 
 

5   Rather, Lewis Cabot owns all of the stock in 
SIGI. SIGI, in turn, owns all of the stock of its 
four subsidiaries, including SPC. 

Turning back to Maine law, in addition to providing 
the general, common-law-based rule for successor liabil-
ity for Maine corporations, the Diamond Brands court 
also identifies two exceptions to the common-law rule 
that a legitimate successor corporation generally does not 
assume the liabilities of its predecessor: (1) a contrary 
agreement by the parties and (2) an explicit statutory 
provision in derogation of the common law rule. See 
Diamond Brands, 588 A.2d at 736. As a threshold mat-
ter, Plaintiffs have not argued that the latter exception 
applies, nor does Maine statutory law appear to contain 
any such provision in derogation of the common law. See 
id.; Pl. Opp. at 12-16. With regard to the former- an 
agreement by the parties-Plaintiffs argue that there exists 
an "implied agreement" between the parties. See Pl. Opp. 
at 16. In support of this alleged argument, Plaintiffs rely 
upon the analysis in Ambrose v. Southworth Products 
Corp., 953 F.Supp. 728, 735 (W.D. Va. 1997). 

Purporting  [*24] to apply Maine law, the Ambrose 
court concluded that "the state courts of Maine have not 
addressed the issue of whether a successor may expressly 
or impliedly agree to assume a predecessor company's 
liabilities for personal injuries." See Ambrose, 953 
F.Supp. at 735. In addition, the Ambrose court speculated 
that "such theories would not appear to be barred by 
Diamond Brands." Id. at 735. The Ambrose court went 
on to analyze the viability of the plaintiff's claim that an 
implied assumption of liability existed between the suc-
cessor corporation in that case, also SPC, and the prede-
cessor corporation in that case, SI. Examining the facts in 
that particular case, the Ambrose court found it signifi-
cant that SPC continued to use the name "Southworth," 
and that SPC "continued to participate in repairs to the 
elevator, including paying for repairs and recommending 
changes." Id. at 736. The Ambrose court also noted that 
"SPC appears to have expressly agreed to see the project 
through to completion," and that "there is some evidence 
that SPC took credit for SI's work." Id. The sum of these 
facts, concludes the Ambrose court, is that the plaintiff in 
that case raised a genuine issue of material  [*25] fact, as 
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to the existence of an implied assumption of liability, 
sufficient to withstand a motion for summary judgment. 
Id. 

Endorsing the Ambrose court's conclusion, Plaintiffs 
in this case argue that there is at least a material question 
of fact as to whether such an implied agreement existed 
between SI and its successor corporations. See Pl. Opp. 
at 16. However, despite the fact that the same parties are 
involved in this case and in Ambrose, this case is quite 
distinct from Ambrose. Even if this Court chose to follow 
the speculation of the Ambrose court that Maine would 
recognize an implied assumption of liability, Maine law, 
as it currently exists, clearly requires "competent evi-
dence in the record of an intent by both parties to create 
such a term at the time of the contract" in order to justify 
recognition of an implied term outside the written 
agreement. See Soucy v. Sullivan & Merritt, 1999 ME 1, 
722 A.2d 361, 363 (Me. 1999). The Ambrose court, pur-
porting to apply Maine law, though citing to Virginia 
law, found there was sufficient evidence of an implied 
assumption of liability to withstand a motion for sum-
mary judgment. See Ambrose, 953 F. Supp. at 736 (citing 
City of Richmond v. Madison Mgt. Group, Inc., 918 F.2d 
438, 450-51 (4th Cir. 1990)  [*26] (applying Virginia 
and Delaware law)). However, the evidence in Ambrose 
is quite distinct from the evidence presented by Plaintiffs 
in this case. 

Plaintiffs in Ambrose offered, as evidence of an im-
plied agreement, a letter from the vice-president/general 
manager of SPC explaining that SPC "would like to take 
responsibility for fixing defects in the design and per-
formance of the [machinery involved in that case] that 
originally were sold to [the plaintiff's employer] by SI." 
See id. at 735. No similar evidence exists in this case. At 
best, Plaintiffs in this case can point to the facts that SPC 
sold a replacement part to the Coast Guard for the lift-
table in question and that SPC operated under the name 
"Southworth." See Pl. Opp., Ex. 11. Without more, the 
sale of a replacement part and the continued use of the 
Southworth name do not themselves raise a genuine is-
sue of material fact over the existence of an implied as-
sumption of liability. 

However, Plaintiffs argue that there is more, and 
point to the absence of language regarding future liabili-
ties in the "Assumption and Assignment" executed by SI 
and SIGI (then Zy-Ax Corp.) as "competent evidence" of 
an implied agreement. See Pl. Opp.  [*27] at 16, Ex. 10. 
However, Plaintiffs' somewhat tortured reading of the 
"Assumption and Assignment" is unpersuasive. Contrary 
to Plaintiffs' argument, the express language of the "As-
sumption and Assignment," which provides that SIGI 
agreed to assume only "certain" liabilities of SI and lim-

its the term "liabilities" to "all debts, obligations, and the 
like presently owned by [SI]," is strong evidence weigh-
ing against an implied assumption of liability. See Pl. 
Opp. at 16, Ex. 10. Thus, Plaintiffs have failed to put 
forth sufficient evidence to raise a genuine issue of mate-
rial fact as to whether an implied agreement existed. 
 
IV. CONCLUSION  

Based on the foregoing, the Court finds that SIGI 
and SPC cannot, as a matter of law, be established as 
successors to the liability of SI. Because there is no 
genuine issue of material fact as to their liability, SIGI 
and SPC are entitled to summary judgment. An appropri-
ate Order accompanies this Memorandum Opinion. 

/s/ Colleen Kollar-Kotelly 

COLLEEN KOLLAR-KOTELLY 

United States District Judge 
 

ORDER  

For the reasons set forth in the accompanying 
Memorandum Opinion, it is, this 29 day of January, 
hereby 

ORDERED that Defendants' (Southworth Interna-
tional Group,  [*28] Inc. and Southworth Products Corp. 
) Motion for Summary Judgment (# 30) is GRANTED; 1 
and it is further 
 

1   Accordingly, Defendants' Motion for a Hear-
ing (#30-2) is DENIED AS MOOT. 

ORDERED that Defendant Southworth Inc.'s Mo-
tion to Strike references to itself in the Amended Com-
plaint (# 24) is GRANTED; and it is further 

ORDERED that Plaintiffs' Motion for Leave to file 
a Second Amended Complaint (# 31), adding additional 
defendants is GRANTED, however, Plaintiffs must first 
correct the Second Amended Complaint so as to remove 
references to Southworth, Inc. as a defendant, as South-
worth, Inc. has been dismissed from this action; and it is 
further 

ORDERED that Plaintiffs shall file their Second 
Amended Complaint and shall serve notice upon the 
newly added defendants no later than March 1, 2001. 

SO ORDERED. 

/s/ Colleen Kollar-Kotelly 

COLLEEN KOLLAR-KOTELLY 

United States District Judge
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LEXSEE  

 

 

CARLA FLAUGHER, et al., Plaintiffs-Appellants vs. CONE AUTOMATIC 

MACHINE COMPANY, INC., et al., Defendants-Appellees 

 

Case No. CA84-05-040 

 

Court of Appeals, Twelfth Appellate District of Ohio, Clermont County, Ohio 

 

1986 Ohio App. LEXIS 6349 

 

 

April 14, 1986  

 

DISPOSITION:     [*1]  Appellants' assignment of error 

is without merit and is overruled. 

The assignment of error properly before this court 

having been ruled upon as heretofore set forth, it is the 

order of this court that the judgment or final order herein 

appealed from be, and the same hereby is, affirmed. 

It is further ordered that a mandate be sent to the 

Court of Common Pleas of Clermont County, Ohio, for 

execution upon this judgment. 

Costs to be taxed in compliance with App. R. 24. 

And the court, being of the opinion that there were 

reasonable grounds for this appeal, allows no penalty. 

It is further ordered that a certified copy of this 

Memorandum Decision and Judgment Entry shall consti-

tute the mandate pursuant to App. R. 27. 

To all of which the appellants, by their counsel, ex-

cept.   

 

CASE SUMMARY: 
 

 

PROCEDURAL POSTURE: In this products liability 

action, plaintiff challenged an order of the Court of 

Common Pleas of Clermont County (Ohio) either dis-

missing or granting summary judgment to defendants, 

the maker of the product (manufacturer), the company 

that purchased the manufacturer (purchaser), a holding 

company (holding company), and a successor company 

(successor). Only the successor and the holding company 

were involved in this appeal. 

 

OVERVIEW: Plaintiff was injured by an allegedly de-

fective product. Named as defendants in plaintiff's prod-

uct liability suit were the manufacturer, the purchaser, 

the holding company, and the successor. The manufac-

turer was bought by the purchaser, who dissolved the 

manufacturer. The manufacturer's name was placed in 

the holding company. The purchaser and the holding 

company were combined into an enterprise that became 

the successor. When the trial court granted summary 

judgment or dismissal to all defendants, plaintiff ap-

pealed. This appeal concerned only the holding company 

and the successor. The court found the trial court prop-

erly granted summary judgment to the holding company 

and the successor because, while they were successors to 

the assets and property rights of the manufacturer, they 

were not liable under any recognized exception to the 

rule of successor non-liability. The contract between the 

successor and the purchaser clearly was limited to allow-

ing liability for products manufactured by the successor 

in the successor's name. Moreover, the holding company 

was not subject to the continuing business exception be-

cause the holding company and the successor company 

merged. 

 

OUTCOME: The court affirmed dismissal of the suc-

cessor corporations. 

 

CORE TERMS: successor, machine's, continuation, 

predecessor, assignment of error, summary judgment, 

product line, stock, non-liability, manufacture, purchaser, 

merger, seller's, warn, matter of law, products manufac-

tured, defective product, successor liability, assumption 

of liabilities, subject to suit, theory of liability, general 

rule, original manufacturer, agreed to assume, manufac-

turing, acquisition, fraudulent, dissolved, impliedly, 

combined 

 

LexisNexis(R) Headnotes 
 

 

 

Civil Procedure > Summary Judgment > Evidence 

Civil Procedure > Summary Judgment > Standards > 

Genuine Disputes 

Civil Procedure > Summary Judgment > Standards > 

Materiality 
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[HN1]In order for a defendant to be entitled to summary 

judgment under Ohio R. Civ. P. 56(C), the evidence be-

fore the court must be such that no genuine issue as to 

any material fact remains for litigation, the moving party 

is entitled to judgment as a matter of law, and it must 

appear that, viewing the evidence in a light most favor-

able to the non-moving party, reasonable minds can 

come to but one conclusion which is adverse to the mo-

tion's opponent. 

 

 

Mergers & Acquisitions Law > General Business Con-

siderations > General Overview 

Mergers & Acquisitions Law > Liabilities & Rights of 

Successors > General Overview 

Torts > Vicarious Liability > Corporations > Predeces-

sor & Successor Corporations 
[HN2]Generally, a successor corporation is not liable for 

the tortious conduct of its predecessor unless one of four 

exceptions applies. These four exceptions are: (1) The 

purchaser expressly or impliedly agreed to assume such 

an obligation; (2) the transaction amounts to no more 

than a consolidation or merger of the seller corporation 

with or into the purchaser corporation; (3) the purchaser 

corporation is no more than a continuation of the seller 

corporation; and (4) the transaction is a fraudulent at-

tempt to escape the liability sought to be imposed. 

 

 

Mergers & Acquisitions Law > Liabilities & Rights of 

Successors > General Overview 

Mergers & Acquisitions Law > Sales of Assets > Gen-

eral Overview 
[HN3]The sale of corporate assets by one independent 

entity to another does not generally, nor necessarily, 

make the purchaser liable for the seller's liabilities. 

 

 

Mergers & Acquisitions Law > Liabilities & Rights of 

Successors > General Overview 
[HN4]The first basis to impose successor liability is an 

express or implied agreement by the successor-purchaser 

to assume liability for the seller-predecessor. 

 

 

Mergers & Acquisitions Law > General Business Con-

siderations > General Overview 

Torts > Vicarious Liability > Corporations > Predeces-

sor & Successor Corporations 

Trademark Law > Special Marks > Trade Names > 

General Overview 
[HN5]Where a plaintiff is injured by a defective product 

manufactured by and purchased from a predecessor cor-

poration, the defendant successor corporation which has 

merely purchased assets of the predecessor corporation 

may not be held strictly liable for those injuries absent an 

agreement by the successor to assume the liabilities of 

the predecessor, even if the defendant successor carries 

on the same business, manufactures the same product 

line under the same trade name, and profits from the 

goodwill, advertising and established market of its 

predecessor. 

 

 

Mergers & Acquisitions Law > General Business Con-

siderations > General Overview 

Torts > Products Liability > Duty to Warn 

Torts > Vicarious Liability > Corporations > Predeces-

sor & Successor Corporations 
[HN6]The Court of Appeals, Twelfth Appellate District 

of Ohio, Clermont County is unwilling, in the absence of 

an Ohio Supreme Court decision finding such liability 

exists, to require a trial court to consider whether a suc-

cessor corporation is liable for failure to warn customers 

of a predecessor corporation of an alleged product defect 

in a product the successor did not manufacture. 

 

COUNSEL: Jay R. Langenbahn, 1700 Central Trust 

Center, Cincinnati, Ohio 45202, for Plaintiffs-Appellants 

 

McCaslin, Imbus & McCaslin, Clement J. DeMichelis 

and Gary R. Winters, 1200 Gwynne Building, Cincin-

nati, Ohio 45202, for Defendants-Appellees, Cone 

Automatic Machine Co., Inc. and Cone-Blanchard Ma-

chine Company 

 

Rendigs, Fry, Kiely & Dennis, Edward R. Goldman, 900 

Central Trust Tower, Cincinnati, Ohio 45202,  [*2]  for 

Defendants, Cone Automatic Machine Company, Inc. 

and Pneumo Corporation fka Pneumo Dynamics Corpo-

ration, Inc.   

 

JUDGES: HENDRICKSON, P.J., and KOEHLER J., 

concur.JONES, J., concurs in judgment only.   

 

OPINION 

 

MEMORANDUM DECISION AND JUDGMENT ENTRY  

PER CURIAM. 

This cause came on to be heard upon an appeal, 

transcript of the docket, journal entries and original pa-

pers from the Court of Common Pleas of Clermont 

County, the transcript of proceedings, and the briefs and 

oral arguments of counsel. 

Now, therefore, the assignment of error having been 

fully considered, is passed upon in conformity with App. 

R. 12(A) as follows: 
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This is an appeal from the granting of motions either 

for summary judgment or to dismiss in favor of all the 

named defendants in this products liability action. The 

facts necessary to a resolution of the summary judgment 

appeal are complicated by events which occurred after 

the manufacture of the allegedly defective product but 

before the injury. 

Plaintiff-appellant, Carla Flaugher, was injured by 

an eight spindle Conomatic bar and screw machine on 

April 24, 1979. The machine which injured her was 

manufactured in 1953 by defendant, Cone Automatic 

Machine Company [*3]  , Inc., a Vermont corporation, 

not a party to this appeal, (hereinafter "Cone 1"). 

Cone 1's stock and assets were acquired by Pneumo 

Dynamics Corporation (hereinafter "Pneumo Dynamics") 

on July 19, 1963. 1 Upon acquiring its stock and assets, 

Pneumo Dynamics dissolved Cone 1, the original manu-

facturer, on September 5, 1983. The next day Pneumo 

Dynamics created a new corporation called Cone Auto-

matic Machine Co., Inc. (hereinafter "Cone 2") which 

held the "Cone" name and associated rights but was oth-

erwise a dormant holding company. After Pneumo Dy-

namics purchased Cone 1, it combined its manufacturing 

capabilities with those of the Blanchard Machine Com-

pany and the Springfield Grinding Machine Company at 

a single location in Windsor, Vermont. These combined 

enterprises became known as the Pneumo Dynamics 

Machine Tool Group (hereinafter "PDMTG"). 

Cone-Blanchard Machine Company, a corporation 

created as a subsidiary of Oerlikon Motch Corporation in 

November, 1972, purchased PDMTG in December, 

1972, for eleven million dollars buying both PDMTG's 

assets and the stock of Cone 2. 

Named as defendants in appellants' suit were Cone 

1, Cone 2, Pneumo Corporation, (formerly Pneumo Dy-

namics [*4]  Corporation, Inc.) and Cone-Blanchard. The 

trial court granted each defendant's motion either to dis-

miss or for summary judgment. Appellants raise a single 

assignment of error in this appeal against only Cone 2 

and Cone-Blanchard. 

For their assignment of error, appellants allege the 

trial court erred in granting summary judgment to both 

Cone 2 and Cone-Blanchard. We start our analysis of 

this assignment with a review of summary judgment law 

and then discuss the liability of successor corporations 

for predecessor's products. 

[HN1]In order for a defendant to be entitled to 

summary judgment under Civ. R. 56(C), the evidence 

before the court must be such that no genuine issue as to 

any material fact remains for litigation, the moving party 

is entitled to judgment as a matter of law, and it must 

appear that, viewing the evidence in a light most favor-

able to the non-moving party, reasonable minds can 

come to but one conclusion which is adverse to the mo-

tion's opponent.  Temple v. Wean United, Inc. (1977), 50 

Ohio St. 2d 317. 

The trial court's basis for summary judgment in fa-

vor of Cone 2 and Cone-Blanchard was that they were 

not liable as a matter of law to appellants because, al-

though [*5]  they were both successors to the assets and 

property rights of Cone 1, the original manufacturer, they 

were not liable under any recognized exception to the 

general rule of successor non-liability. Our focus then is 

upon the propriety of this conclusion and its impact upon 

this case. 

[HN2]Generally, a successor corporation is not li-

able for the tortious conduct of its predecessor unless one 

of four exceptions applies. 15 Cyclopedia of Law of Pri-

vate Corporations (1973), Sections 7122-23. These four 

exceptions are: 1) The purchaser expressly or impliedly 

agreed to assume such an obligation; 2) the transaction 

amounts to no more than a consolidation or merger of the 

seller corporation with or into the purchaser corporation; 

3) the purchaser corporation is no more than a continua-

tion of the seller corporation; and 4) the transaction is a 

fraudulent attempt to escape the liability sought to be 

imposed. 

Thus, [HN3]the sale of corporate assets by one in-

dependent entity to another does not generally nor neces-

sarily make the purchaser liable for the seller's liabilities.  

Knapp v. North American Rockwell Corp. (C.A.3, 1974) 

506 F. 2d 361, certiorari denied (1975), 421 U.S. 965.  

 

I.   

Cone-Blanchard's [*6]  Liability 

Cone-Blanchard was sued here because Pneumo 

Dynamics had purchased Cone 1's stock and assets and 

reorganized it into Cone 2 and Pneumo Dynamics 

Macine Tool Group, both of which Cone-Blanchard pur-

chased from Pneumo Dynamics. Appellants do not con-

tend Cone-Blanchard's acquisition of PDMTG and Cone 

2 falls within the de facto merger exception (number two 

above) or the fraudulent transfer exception (number four 

above). It is readily apparent this was an arms length 

transaction with Pneumo Dynamics and not Cone 1. An 

examination of that purchase transaction is therefore 

appropriate to see whether it falls under either the first or 

third exception.  

A.   

Express or Implied Assumption of Liability 

[HN4]The first basis to impose successor liability is 

an express or implied agreement by the successor-

purchaser to assume liability for the seller-predecessor. It 
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is important to keep in mind that this agreement was be-

tween Pneumo Dynamics, Cone 1's sole successor, and 

Cone-Blanchard. Section 5.1 of the Cone-

Blanchard/Pneumo Dynamics purchase agreement for 

PDMTG concerns assumption of liabilities. We agree 

with the trial court that an examination of that section 

reveals it is clearly limited [*7]  to an agreement between 

Cone-Blanchard and Pneumo Dynamics to cover liability 

for products manufactured only by PDMTG as PDMTG. 

Contrary to appellants' assertion, it is not ambiguous as 

to whether such liability extends to predecessors of 

PDMTG, such as Cone 1. Furthermore, we are unper-

suaded that alleging such an ambiguity's existence assists 

in resolving this issue for appellants because it is clear 

that Pneumo Dynamics, Cone 1's successor by merger to 

all aspects of Cone 1's business, still exists and would be 

liable under exception two above thus making them the 

appropriate defendant. Additionally, we agree with Burr 

v. South Bend Lathe, Inc. (1984), 18 Ohio App. 3d 19, 

that [HN5]where the plaintiff is injured by a defective 

product manufactured by and purchased from a prede-

cessor corporation, the defendant successor corporation 

which has merely purchased assets of the predecessor 

corporation may not be held strictly liable for those inju-

ries absent an agreement by the successor to assume the 

liabilities of the predecessor, even if the defendant suc-

cessor carries on the same business, manufactures the 

same product line under the same trade name, and profits 

from the goodwill,  [*8]  advertising and established 

market of its predecessor. We therefore find no assump-

tion of Cone 1's liability was undertaken in Cone-

Blanchard's purchase of PDMTG.  

B.   

Continuation of Business Exception 

Appellants also allege the continuation of the same 

business exception to the non-liability rule applies to 

Cone-Blanchard. The question posed by this aspect of 

the first assignment of error is whether Cone-Blanchard's 

purchase of PDMTG's assets and Cone 2's stock was 

nothing more than a reconstitution of Cone 1 under a 

new name. This poses an interesting situation since it 

appears that Cone-Blanchard's purchase of the stock of 

Cone 2 and PDMTG's manufacturing component which 

included Cone 1's equipment essentially rejoined aspects 

of the business severed under Pneumo Dynamic's man-

agement. 

In considering this question we have examined ap-

pellants' suggestion that we make the continuation deci-

sion based on Cyr v. B. Offen & Co., Inc. (C.A.1, 1974), 

501 F. 2d 1145. However, given that Cone-Blanchard 

could have done nothing twenty years ago during the 

manufacture of the alleged defective product to prevent 

the injury to appellants, we do not feel Cone-Blanchard's 

liability [*9]  should be based upon an analysis of "pub-

lic policy" as the basis of strict liability in tort where 

Pneumo Dynamics, who merged with Cone 1, is still in 

existence and subject to suit. 

Ohio has little law relating to successor liability for 

a predecessor's alleged torts based on the continuation of 

business exception. However, it is apparent that the 

original merger of Cone 1 and Pneumo Dynamics and its 

reorganization into Cone 2 and PDMTG was not a mere 

continuation of Cone 1 chiefly because of the introduc-

tion of the Blanchard Machine Company and Springfield 

Grinding's assets into PDMTG. We therefore find that 

the creation of the PDMTG was not a mere continuation 

of Cone 1 under the third exception to the general rule of 

non-liability.  

 

II.   

Cone Automated Machine Co.'s (Cone 2's) Liability 

Cone 2 came into existence when Pneumo Dynam-

ics dissolved Cone 1 and replaced it with a new corpora-

tion with essentially the same name but only to act as a 

holding company for the "Cone" name.   

A.   

Express or Implied Assumption of Liability 

We can find no document nor are we directed to any 

documents in the record which purport to support the 

contention that Cone 2 expressly or impliedly [*10]  

agreed to assume the liability of Cone 1 for matters such 

as this. We therefore find no support for Cone 2's liabil-

ity to appellants on the basis of express or implied as-

sumption of liability.   

B.   

Continuation of Business Exception 

Given the inactive, holding company status of Cone 

2 after Cone 1's acquisition by Pneumo Dynamics and its 

complete subordination to Pneumo Dynamics, we also 

find no merit to the contention that Cone 2 was simply a 

continuation of Cone 1. The record does not support this 

contention.  

 

C.   

Liability for Failure to Warn Separate from Succes-

sor Status 

Appellants have suggested in an issue presented for 

argument that Cone-Blanchard and Cone 2 may be liable 

to appellants in spite of their non-liability as successor 

corporations because they failed to warn Carla Flaugher 

of the machine's defects. [HN6]This court is unwilling, 

in the absence of an Ohio Supreme Court decision find-
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ing such liability exists, to require a trial court to con-

sider whether a successor corporation is liable for failure 

to warn customers of a predecessor corporation of an 

alleged product defect in a product the successor did not 

manufacture. Chadwick v. Air Reduction Co. (N.D.  

[*11]  Ohio 1965), 239 F. Supp. 247. Moreover, the re-

cord does not clearly show either appellee to have pos-

sessed knowledge of any specific defect which is alleged 

to have caused appellant's injury. We therefore find the 

trial court did not err in overruling this argument.  

D.   

The Product Line Theory 

Appellants have argued this court should adopt the 

"product line" theory of liability in successor corporation 

product liability cases as set forth in Ray v. Alad (1976) 

19 Cal.2d 22. One of the primary considerations underly-

ing imposing liability on the basis of being a successor in 

the product line liability theory announced by Alad was 

that the original manufacturer and its successors were no 

longer in business. Suffice it to say in this regard that 

Pneumo Dynamics still exists and was subject to suit in 

this case had it been timely filed. Where appellants could 

have sued Pneumo Dynamics had they not filed their 

action against Pneumo Dynamics beyond the statute of 

limitations, we do not feel it appropriate to reward that 

lack of diligence by allowing appellants to point the fin-

ger at a new defendant simply because it is involved in 

the same product line. The equitable purpose [*12]  of 

the Alad decision would be undermined if we were to 

allow a plaintiff to ignore the proper and existing corpo-

rate defendant (Pneumo Dynamics) and sue another cor-

poration further from the crucial corporate transaction. 

We therefore decline to adopt the "product line" theory 

of liability in this cause. 

Appellants' assignment of error is without merit and 

is overruled. 

The assignment of error properly before this court 

having been ruled upon as heretofore set forth, it is the 

order of this court that the judgment or final order herein 

appealed from be, and the same hereby is, affirmed. 

It is further ordered that a mandate be sent to the 

Court of Common Pleas of Clermont County, Ohio, for 

execution upon this judgment. 

Costs to be taxed in compliance with App. R. 24. 

And the court, being of the opinion that there were 

reasonable grounds for this appeal, allows no penalty. 

It is further ordered that a certified copy of this 

Memorandum Decision and Judgment Entry shall consti-

tute the mandate pursuant to App. R. 27. 

To all of which the appellants, by their counsel, ex-

cept. 

HENDRICKSON, P.J., and KOEHLER J., concur. 

JONES, J., concurs in judgment only.   

 

1   Pneumo Dynamics is not a party to this appeal 

since appellants have not appealed its dismissal 

by the trial court. 

 [*13]   
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