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PRELIMINARY STATEMENT

Plaintiffs (the "State") and Defendant Occidental Chemical Corporation ("Occidental")

seek to impose Spill Act liability on Tierra Solutions, Inc. ("Tierra"), the current owner of the

Lister Site, solely on the basis that it knowingly purchased contaminated land. This theory runs

contrary to the Act's plain language and thirty years of consistent New Jersey court rulings

holding that property owners are n,sponsiblc under the Spill Act only for discharges occurring

during their ownership. Notably, neither the State nor Occidental makes any attempt to establish

that essential prerequisite to liability -- i.e., that there were discharges from the Lister Site after

Tierra took ownership in 1986. Rather, they contend that Tierra is liable merely for purchasing

contaminated property, a claim that cannot be squared with the plain language of the Spill Act's

liability provisions. Those liability provisions arc scarcely mentioned by the State or Occidental,

yet they contain a specific provision governing the liability of parties that acquire contaminated

property. The problem for the State and Occidental is that the Spill Act's provision confines

liability to parties that acquire contaminated property "on or after September 14, 1993."

Unmistakably, parties that acquired contaminated property before 1993 -- like Tierra -- are thus

outside of the Spill Act's express reach.

Indeed, the State in this very case previously recognized that it would need to prove that

discharges from the Lister Site had occurred during Tierra's ownership. When moving to

dismiss the State's Spill Act claim before Judge Davidson, Ticrra had urged that its liability

could not bc based on the migration of contaminants that were discharged prior to its ownership

and that Plaintiffs had failed to adequately allege that discharges had occurred after Tierra

became owner in 1986. The State responded by acknowledging that the migration of previously

discharged contaminants did not make Tierra liable; but asserted that it had sufficiently pled and
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was prepared to prove the existence of discharges during Tierra's ownership. On that basis, the

Court denied Tierra's motion to dismiss, leaving the State to its proofs.

Now, the State returns to court, this time with Occidental at its shoulder, reversing its

prior position and claiming that it need not prove that any discharges occurred during Tierra's

ownership. Instead, the State and Occidental contend that a 200 I amendment establishing a new

defense to environmental liability under the Spill Act and the common law should be read to

have silently amended the Spill Act's liability provision to cover all persons who knowingly

purchased contaminated property, not just those that bought after 1993. If that were the

legislative intent, however, the Legislature would have amended the Spill Act's liability

provision and unambiguously provided that all purchasers of contaminated property -- not just

post-1993 buyers -- were subject to liability. But it did not and, indeed, it chose not to do so.

During the legislative process, the Legislature considered draft language that would have

expanded liability to cover all purchasers of contaminated property. Yet, the Legislature decided

not to include that language in the 2001 legislation, leaving the Spill Act's liability provisions so

that they only encompass post-1993 purchasers. Unwilling to abide by the decision of the

Legislature, the State and Occidental now urge this Court to rewrite the Spill Act to include thc

language the Legislature specifIcally rejected.

Moreover, the State and Occidental mistake the purpose of the 2001 amendment. Far

ii-om expanding Spill Act liability, the 2001 amendment represented a legislative effort to fIne

tune the defenses available to environmental liability of all kinds. Accordingly, the Legislature

added a defense to both statutory and common law environmental liability. As the State advised

the Supreme Court when discussing an innocent purchaser defense in its own Spill Act

regulations, "[a] due diligence defense is a shield which a deserving claimant may invoke to
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escape liability; it is not [a] sword which [the State] can employ to impose liability where it

would not otherwise exist." Appendix, Exh. A at 9 (emphasis in original). Yet, that is now the

leap that Plaintiffs and Occidental ask this Court to take, turning the shield of an innocent owner

defense covering all environmental liability into a sword to be employed to impose Spill Act

liability where it would not otherwise exist.

Without hesitation, this Court should refuse that invitation, which would overturn long

established law and raise constitutional issues of consequence. Rather, the Court should interpret

the Spill Act's liability provisions consistent with their plain language as well as thirty years of

New Jersey case law and reject the pending motions.

BACKGROUND

Tierra has submitted separate responses to the Statements of Material of Facts filed by

both the State and Occidental, which arc incorporated herein by reference. Two points, however,

merit highlighting.

The first relates to the remedial purpose behind Tierra's acquisition of the Lister Site.

Tierra acquired the property in 1986 and remains its owner, but it did not acquire the site in order

to conduct any manufacturing operation or other business activity at the property and, in fact,

none has been conducted. Rather, all parties acknowledge that Tierra's acquisition of the

property was for the sole purpose of facilitating the remediation of contamination found at the

site. By taking ownership of the property, Tierra could make sure that the property was fully

accessible for remediation purposes and that nobody else had the ability to usc the site for any

other purpose. In fact, no one has contended that, since the property was acquired by Tierra

twenty-five years ago, any activities have occurred on the property except for remediation
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activities undertaken pursuant to the direction of the United States Environmental Protection

Agency.

Second, in the current motion, the State asserts newfound arguments on Tierra's liability

that stand in sharp contrast to its position when opposing Tierra's prior motion to dismiss the

State's Spill Act claim as well as the resulting Comt ruling. Tierra's earlier motion had urged

that it could not be held responsible under the Spill Act based on any passive migration of

contamination discharged before it took ownership in 1986 and that the State's Complaint was

devoid of the factual allegations needed to support the legal conclusion that there were

discharges during its ownership.

In opposing Tierra's motion, the State never contended that Tierra could be held liable

under the Spill Act simply because it owned the Lister site or knew of pre-existing

contamination. Nor did the State ever cite to NJ.S.A. 58: I0-23.llg.d.(5), the statutory provision

that it now contends automatically creates owner liability for pre-1993 purchasers of

contaminated property. Instead, after acknowledging that "[i]t is undisputed that comts have

interpreted [the Spill Act] to exclude passive migration of pre-existing contamination[,]" the

State rested its case 'on its allegations that there were discharges during Tierra's ownership.

Appendix, Exh. B at 13. The State pointed to the allegations in its pleadings that discharges

continued during Tierra's ownership and stressed that "[t]he Complaint clearly and

unequivocally states that discharges continued into the 1980s under the watch of Maxus and

Tierra." Id. at 6,13; see also id. at 12 (the Complaint "is simple, concise, direct, and

unmistakable: Maxus and Tierra discharged hazardous substances (TCDD) during the period of

their ownership or control of the Lister Site.") Thus, the State argued that it had a claim under

the Spill Act arising out of discharges during the time Tierra owned or controlled the Lister Site,
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citing to the Supreme Court decisions in Marsh v. DEP, 152 N.J. 137 (1997), and State v.

Ventron Corp., 94 N.J. 473 (1983), for the proposition that "ownership or control over property

at the time of a discharge makes a party a discharger." Appendix, Exh. B at 14.

In resolving this aspect of Tierra's motion, the Court began by acknowledging the

parties' agreement that "passive migration cannot be a basis for liability in this case." Appendix,

Exh. Cat 7. The Court then noted that the Lister Site closed in 1969 and that Maxus and Tierra's

involvement began in 1983 at the earliest, prompting the Court to observe that "[a]t first blush it

might appear that once the Lister Site closed there could no longer be any active discharge, only

passive migration." Id. at 8. The Court held, however, that Plaintiffs had adequately alleged that

discharges continued to occur "during the time of [Tierra's] ownership," and that even though

"Plaintiffs do not explain how such discharges might have occurred as late as 1983, and the facts

may ultimately not support the claim[,] ... this is a factual issue, appropriate perhaps for

summary judgment, but not on a motion for failure to state a claim." Id. Consequently, the

Court denied Tierra's motion because "[w]hether there were still discharges occurring over

fourteen years after the Lister Site was shut down is a fact question that cannot be determined on

the papers submitted and that probably cannot be determined at this early stage of the case." Id.

at 9.

LEGAL ARGUMENT

TIERRA CANNOT BE FOUND LIABLE UNDER THE SPILL ACT FOR MERE
OWNERSHIP OF THE LISTER SITE.

Although the State acknowledged in prior motion practice that Tierra's Spill Act liability

necessitated proof of actual discharges of hazardous substances occurring during Tierra's

ownership, its current motion is premised on the proposition that no such proof is needed and

that Tierra's acquisition of the Lister Site as part of an effort to remediate the property alone is
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sufficient to make Tierra liable under the Spill Act. That proposition ignores the Spill Act's

express liability provisions as well as COUlt rulings on the scope of Spill Act liability spanning

three decades. The State's assertion also erroneously seeks to transform a 2001 amendment

designed to reduce the environmental liabilities of pre-1993 purchasers of contaminated property

into a legislative determination to expand Spill Act liability. Sec P.L. 2001, c. 154, §2 (the

"2001 Amendment"). In short, the State got it right the first time and must be hcld to its

previously-acknowledged burden of establishing that discharges occurred during Tierra's

ownership of the Lister Site.

A. Under The Plain Language OCThe Spill Act, Tierra Is Not Liable For Mere
Ownership OCThe Lister Site.

In arguing that Tierra is liable, the State and Occidental rely on the defenses to Spill Act

liability without ever explaining, or even citing, the Act's liability provisions. The section of the

Spill Act addressing issues ofliability -- NJ.S.A. 58: 10-23 .llg -- contains a subsection defining

the classes of parties liable under the Spill Act (Subsection c) and a completely separate

subsection listing the available defenses to environmental liability (Subsection d). Specifically,

Subsection c establishes three categories of liable parties:

(1) ... any person who has discharged a hazardous substance, or is
in any way responsible for any hazardous substance ...

(2) In addition to the persons liable pursuant to this subsection, in
the case of a discharge of a hazardous substance from a vessel into
the waters of the State, ... any ... person who was ... scheduled
to assume ownership of the discharged hazardous substance ...

(3) In addition to the persons liable pursuant to this subsection, any
person who owns real property acquired on or after September 14,
1993 on which there has been a discharge prior to the person's
acquisition of that property and who knew or should have known
that a hazardous substance had been discharged at the real
property.... Nothing in this paragraph shall be construed to alter
liability of any person who acquired real propelty prior to
September 14, 1993. [NJ.S.A. 58:10-23.11g.c. (emphasis
supplied).]
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Absent proof of a discharge occurring during Tierra's ownership, Tierra does not fit into

any of these categories of liable parties. Without such proof, Tierra cannot be a discharger under

N.J.S.A. 58: 10-23.11g.c.(1). Similarly, under longstanding caselaw previously relied upon by

the State when opposing Tierra's motion to dismiss and discussed further below, Tierra cannot

be a person "in any way responsible" under N.J.S.A. 58: 10-23.11g.c.(1) unless discharges

occurred during its ownership. Thus, subsection (1) docs not apply. Tierra is also not a party

scheduled to assume ownership of hazardous substances discharged from a vessel under NJ.S.A.

58: 10-23.11g.c.(2). Thus, subsection (2) does not apply. Finally, regarding NJ.S.A. 58: 10-

23.11g.c.(3), Tierra acquired the Lister Site to aid remediation efforts in 1986, and thus

indisputably is not a pillty that acquired contaminated propClty after September 14, 1993. I

Therefore, subsection (3) does not apply.

The State and Occidental do argue that Tierra qualifies as a party "in any way responsible

for any hazardous substance" under N.J.S.A. 58: 10-23.11g.c.(1) simply by virtue of its

acquisition of the Lister Site in 1986 with knowledge of its contamination. But, that argument

ignores and, in fact, annuls N.J.S.A. 58: 10-23.11 g.c.(3). The third class ofliable parties plainly

and precisely defined in N.J.S.A. 58:10-23.1Ig.e.(3) covers "any person who owns real property

acquired on or after September 14, 1993 on which there has been a discharge prior to the

person's acquisition of that property and who knew or should have known that a hazardous

substance had been discharged at the real property." (Emphasis added). Under the State and

Occidental's argument, this provision is superfluous. If a party becomes a person "in any way

I The Legislature did not randomly select September 14, 1993 as the date after whieh ownership liability would
attach. Rather, September 14, 1993 is the effeetive dale of part of the Industrial Site Recovery Acl ("ISRA"). P.L.
1993, c. 139, §50.
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responsible" simply because it knowingly purchased contaminated property, this third class of

liable parties would be wholly subsumed within the first class of liable parties.

Under elementary canons of statutory interpretation, a "construction that will render any

part of a statute inoperative, superfluous, or meaningless, is to be avoided." State v. Reynolds,

124 N.J. 559, 564 (1991). The only way to give N.J.S.A. 58: I0-23.llg.c.(3) any meaning is to

hold that mere ownership of property does not make a party "in any way responsible for any

hazardous substance" under N.J.S.A. 58: I0-23.llg.c.(I). Instead, liability for ownership of

contaminated real property is governed by N.J.S.A. 58: 10-23.11 g.c.(3), which imposes liability

only upon those that acquire property after September 14, 1993.

Moreover, the plain language of the 1998 amendment that added the ownership liability

provisions ofN.J.S.A. 58: 10-23.1 Ig.c.(3) is clear that it was creating a new category of liability,

above and beyond what was contained in the "in any way responsible" language in N.J.S.A.

58:10-23.1Ig.c.(I). The 1998 amendment expressly states that this new class ofliable parties

composed of post-1993 owners was "[i]n addition to" those persons who were already liable

under the Spill Act as dischargers or persons "in any way responsible" for discharged hazardous

substances. N.J.S.A. 58: I0-23.11 g.c.(3). The 1998 amendment thus confirmed that post-1993

owners were not previously "in any way responsible" under the Spill Act, and, obviously, pre

1993 purchasers were not either.

The Legislature also included language in the 1998 amendment to insure that no one

might assert that pre-1993 purchasers possess a similar liability to that established for post-1993

purchasers. When creating this third class of liable parties, the Legislature unambiguously stated

that "Nothing in this paragraph shall be construed to alter liability of any person who acquired

real property prior to September 14, 1993." N.J.S.A. 58: 10-23.11 g.c.(3). Thus, while the
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Legislature was expressly creating an "addition[al]" class ofliable parties encompassing cCltain

post-l 993 buyers of real estate, it was careful to emphasize that it was not altering the status of

parties like Tierra that acquired rcal property prior to 1993.

B. Long Established Case Law Holds That Simply Owning Contaminated
Property Does Not Create Liability As a Party "In Any Way Responsible"
Under The Spill Aet.

The fact that subsequent purchasers of contaminated property arc not "in any way

responsible" under the Spill Act has been confirmed by thirty years of New Jersey court rulings

consistently holding that property owners are responsible only for the contamination discharged

during their tenure. As summarized by the Appellate Division just a few months ago, "the Spill

Act cases determining issues of liability have generally focused on the necessary connection

between the offending discharge and the discharger and/or owner of the property, broadly

construing the statutory standard of 'in any way responsible' as encompassing either ownership

or control over the property at the time of the damaging discharge, or control over the hazardous

substance that caused the contamination." NJDEP v. Dimant, 418 N.J. Super. 530, 543 (App.

Div. 2011) (emphasis added). Even the Supreme Court decision cited by the State to establish

the breadth of the Spill Act's liability provisions docs not extend liability to subsequent

purchasers of contaminated land, recognizing that "in any way responsible" liability attaches

when a party is "even remotely responsible for causing contaminationl.]" In re Kimber

Petroleum Corl2..c, 110 N.J. 69, 85 (1988) appeal dismissed, 488 U.S. 935 (1988) (emphasis

added).

The legal principle that a party must have either owned or controlled a property at the

time of a discharge in order to be considered a person "in any way responsible" was first

articulated in the seminal case interpreting the Spill Act, State v. Ventron Corp., 182 N.J. Super.

210 (App. Div. 1981), affd as modified, 94 N.J. 473 (1983), and has been reinforced in multiple
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Supreme Court and Appellate Division rulings thereafter. In Ventron, the Appellate Division

expressly rejected the DEP's attempt to impose liability on the current owners of the property

(the Wolfs), where there was no evidence of discharges from the property during their

ownership. Ventron, 182 N.J. Super. at 226-27. Notably, the DEP did not even seek

certification on this question from the Supreme Court, Ventron, 94 N.J. at 493, instead choosing

to let the Appellate Division's ruling stand as the final word and as binding precedent on that

issue. Nevertheless, in discussing the liability of other defendants, the Supreme Court provided

clear guidance as to the scope of the statutory phrase "in any way responsible." The Court

articulated a basic principle that has since been routinely applied by New Jersey courts: "[t]he

subsequcnt acquisition of land on which hazardous substances have been dumped may be

insufficient to hold the owner responsible. Ownership or control over the property at the time of

the discharge, however, will suffice." Id. at 502. A decade-and-a-halflater, the Supreme Court

would quote Ventron's language and emphasize its distinction between a party that owned

property at the time of a discharge and one that subsequently acquired contaminated property,

while also noting that the DEP's own regulations "incorporate[] a similar interpretation of

responsibility[.]" Marsh, 152 N.J. at 146-47.

Since the seminal Ventron decisions, New Jersey courts have repeatedly applied the

principle that the subsequent ownership of land from which discharges have occurred does not

make a party "in any way responsible" lor hazardous substances. For example, in DEP v. Arky's

Auto Sales, 224 N.J. Super. 200 (App. Div. 1988), the DEP sought to impose liability on the

Arky brothcrs, who had owned the contaminated property in question for a few years, but the

Appellate Division found no actual proof that any discharges occurred during the Arley brothers'

ownership. Id. at 207. The court thus concluded that the Arky brothers were not subject to Spill
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Act liability because "continuing contamination from an old spill is not a present discharge." rd.

(citing Atlantic City Mun. Utilities Authority v. Hunt, 210 N.J. Super. 76, 98 (App. Div. 1986)

and referencing Ventron, 94 N.J. at 493).

The lesson to be learned from Arky's and also from Ventron was well summarized by the

State in a brief prcviously filed with the Supreme Court. Therc, the Statc explained that "[t]he

Arky brothers were shielded from individual liability ... because, as in Ventron, there was no

factual basis upon which the Court could conclude that any leakage occurred during their

individual ownership.... The prevailing rule established by Ventron, Arky's and Trec Realty is:

if a discharge is occurring during a party's ownership, the party is liable for the discharge."

Appendix, Exh. D at 18-19 (italics in original; emphasis added).

This same principle was applied in White Oak Funding v. Winning, 341 N.J. Super. 294

(App. Div.) certif. denied, 170 N.J. 209 (2001). There, plaintiff contended that two prior owners

(the Scarboroughs) were persons "in any way responsible" because they were aware of the prior

use of the property for an oil distribution business, condueted no environmental due diligence

prior to their purchase, and the pre-existing contamination migrated and spread during their

ownership. rd. at 300-01. The Appellate Division found this contention to be meritless,

explaining in unambiguous terms that "[t]hese circumstances, however, are devoid of the critical

factor which triggers liability under this provision: the person must be in any way responsible

for the discharge that caused the contamination." rd. at 301 (emphasis in original). Citing

Ventron and Marsh, the Court focused on the fact that "[t]he Scarboroughs had neither

ownership nor control over the property when the discharge of fuel oil onto the land occurred,

during Winnings' ownership." rd.
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Likewise, in Housing Auth. of the City of New Brunswick v. Suydam Investors, 355 N.J.

Super. 530 (App. Div. 2002), rev'd on other grounds, 177 N.J. 2 (2003), the Appellate Division

addressed the fair market value of contaminated properties in condemnation proceedings. The

court was careful to note that even though condemnces were, by definition, the current property

owners, they would not be liable for the environmental conditions on their property unless

caused by discharges that occurred during their ownership. Following White Oak, the court

explained that

Generally, a property owner may be held liable for an
environmental claim only if it was responsible for the
contamination. See White Oak Funding, Inc. v. Winning, 341 N.J.
Super. 294, 298-302 (App. Div.), certif. denied, 170 N.J. 209
(2001). Thus, if a predecessor in title or an owner of an adjoining
property were responsible for environmental contamination on a
condel11nee's property, that other party, not the condel11nee,
ordinarily would be subject to liability under the Spill Act or other
environl11entallegislation. [Id. at 552.]

The Supreme Court reversed in I-lousing Authority on the issue of how contamination should be

accounted for in a condemnation proceeding, but did not express any disagreement with the

Appellate Division's understanding of the scope of Spill Act liability.

This unbroken line ofNew Jersey court rulings has continued to this day, with two

decisions in the last year. In Northern International Rel11ail and Express Co. v. Robbins, 2010

WL 4068204 (App. Div. 2010)(Appcndix, Exh. E),2 plaintiff had sued Robbins, who had

purchased a property after solvents had been discharged. Plaintiff argued that Robbins' tenants

were registered generators of hazardous waste and, thus, that there were potential discharges

during Robbins' ownership. Citing once again to Ventron and Marsh, the Appellate Division

reasoned that

2 Pursuant to Ii.1 :36-3, counsel advises the COlui that it is unaware of any contrary unpublished decisions.
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while there is no question that an owner is responsible for a
discharge on its property, that responsibility does not attach unless
there is evidence of a discharge during ownership. In the absence
of evidence that the waste generated by [Robbins' tenants]
included the contaminants detected, there was no basis for an
inference permitting a finding that either [tenant] discharged the
hazardous waste generated. [Id. at *5 (emphasis added)].

Because there was no such evidence of discharges during the time Robbins owned the property,

the Appellate Division affirmed judgment in Robbins' favor. Finally, in Dimant, decided earlier

this year, the Appellate Division again explained that liability as a person "in any way

responsible" under the Spill Act "encompass[es] either ownership or control over the property at

the time of the damaging discharge, or control over the hazardous substance that caused the

contamination." Dimant, 418 N.J. Super. at 543 (emphasis added).

In sum, starting with the Appellate Division's decision in Ventron in 1981 and continuing

through the Dimant decision handed down just this past March, thirty years of consistent

jurisprudence has interpreted the Spill Act's "in any way responsible" provision to impose

liability upon a property owner only for contamination discharged during its ownership. 3 The

guiding principle is simple and straightforward: ownership at the time of discharge establishes

that the person is "in any way responsible" for the discharge; ownership of previously-

contaminated property does not. Applying this rule, no New Jersey court has previously held a

property owner to be a person "in any way responsible" for pre-existing contamination. Having

solely acquired ownership of the Lister Site in order to facilitate remediation, Tierra should not

be the first to be held liable on that basis.

3 The same conclusion was also reached by the federal district court in New Jersey, which has held that "mere
ownership of a property Oil or in which contamination was ongoing before the particular owner's watch does not
trigger Spill Act liability." United States v. CDMQj,calty Co., 875 F. Supp. 1077, 1087 (D.N.J. 1995) rev'd on
other grounds, 96 F.3d 706 (3d Cir. 1996).
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C. Neither The 2001 Amendment Nor Case Law Supports Holding Tierra
Liability Solely For Owning The Lister Site.

1. The 2001 Amendment To The Spill Act Adding An Innocent
Purchaser Defense Covering Pre-19931>roperty Purchasers Did Not
Silently Amend The Spill Act To Expose These Pre-1993 Purchasel's
To Spill Act Liability.

Undeterred by the caselaw consistently interpreting the Spill Act, the State and

Occidental asselt that the 200 I Amendmcnt adding a new defense to environmental liability

altered this state of affairs. The portion of the 2001 Amendment on which the State and

Occidental rely provides in pertinent part that:

A person, including an owner or operator of a major facility, who
owns real property acquired prior to September 14, 1993 on which
there has been a discharge, shall not be liable for cleanup and
removal costs or for any other damages to the State or to any other
person for the discharged hazardous subst311Ce pursuant to
subsection c. of this section or pursuant to civil common law, if
that person can establish by a preponderance of evidence that
subparagraphs (a) through (d) apply.. " [N.J.S.A. 58:10
23.11g.d.(5).]

Ironically, even if the State and Occidental were correct, their interpretation would only

have a limited effect on this case because the State's case hinges on direct releases into the

Passaic River. Although the State asserts that Tierra is liable for "the hazardous substances

discharged at and from the Lister Plant[,]" (Pb3; emphasis addcd), the 2001 Amendment only

covers discharges on a property. Specifically, the 2001 Amendment covers persons who acquire

rcal property "on which there has been a discharge" and creates a defense applicable to "the

discharged hazardous substance[.]" N.J.S.A. 58:10-23.llg.d.(5) (emphasis added). Yet, Tierra

did not acquire and does not own the Passaic River, the property which received the discharges

at the center of this case. Moreover, the property that Tierra does own has already been

PROl/l131861.2 14



remediated and has been specifically excluded from the scope of the State's lawsuit. Third Pmiy

Complaint, ~~77-78; Prayer for Relief (final paragraph of each Count).

In addition to this key flaw, the State's and Occidental's interpretation of the 2001

Amendment is untenable for multiple reasons.

First, the 2001 Amendment did not amend Subsection c ofN.J.S.A. 58:IO-23.llg, which

defines the three classes of persons who are liable under the Spill Act. If the Legislature sought

to alter the scope of liability under the Spill Act, it would have amended Subsection c and its

delineation of those who qualify as liable parties. Subsection c continues to make liable "any

person who owns real property acquired on or after September 14, 1993 on which there has been

a discharge prior to the person's acquisition of that property and who knew or should have

known that a hazardous substance had been discharged at the real property." (Emphasis added).

Had the Legislature intended to impose liability on pre-I 993 purchasers, it could have simply

stricken "acquired on or after September 14, 1993." However, the Legislature chose not to do

so, and instead left the Spill Act's liability provision intact, so that it continued to impose

"ownership" responsibility only on those who acquired property "on or after September 14,

1993." Without hesitation, the Court should reject the State's and Occidental's request to ignore

the plain statutory language employed by the Legislature and to rewrite the Spill Act to impose

liability on all owners of property where discharges had previously occurred. See Ryan v.

Renny, 203 N.J. 37, 54 (2010) ("It is not the cOUli's function to rewrite a plainly-written

enactment of the Legislature [or] presume that the Legislature intended something other than that

expressed by way of the plain language.")(citations and internal quotations omitted);

Jablonowska v. Suther, 195 N.J. 91, lOS (2008)(same).
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Second, the State's and Occidental's interpretation transforms the third class of liable

partics defined in Subsection c into a nullity. The State and Occidental contend that the term "in

any way responsible" contained in N.J.S.A. 58: 10-23 .11 g.c.(1) covers all owners of property on

which discharges previously occulTed. If this is true, then N.J.S.A. 58: 10-23 .11 g.c.(3), the

liability provision covering post-l 993 purchasers, is a meaningless provision without purpose or

effect, sincc post-1993 purchasers would be subj ect to the same liability in its absence. The State

and Occidental's interpretation thus renders N.J.S.A. 58: 10-23 .11 g.c.(3) mere surplusage,

violating basic principles of statutory construction. County of Monmouth v. Wissell, 68 N.J. 35,

42 (1975) ("There is a strong presumption against any legislative intent to find that an cntirc

section of a statute, plain and unambiguous on its face, is a nullity on the ground that it is

useless"); In re: Adoption ofN.J.A.C., 341 N.J. Supcr. 536, 545 (App. Div. 2001) (applying

"firmly established principle of statutory interpretation that words uscd by the Lcgislature have a

purpose and a meaning and that we cannot assume that the Lcgislature used superfluous or

meaningless language").

Third, the State's and Occidental's position means that the Legislature silently amended

the liability provisions of the Spill Act by implication. Howevcr, the Court should not so

casually assume that the Legislature intended to amend the Spill Act's liability provisions and

overrule the longstanding caselaw holding that owners are responsible parties only for discharges

occurring during their ownership. State v. Dalglish, 86 N.J. 503, 512 (1981) (absent clear

legislative signal, court "shall not impute to the Legislature an intention to change established

law"). Here, not only did the Legislature fail to amend the classes of persons defined as liable

under the statute, there is absolutely nothing in the legislative history demonstrating that the

Legislature set out to expand liability under the Spill Act.
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Fourth, when the Legislature added the innoeent purchaser defense eovering pre-1993

purchasers, it had before it a draft of the 200 I Amendment that would also have added a

provision expanding the Spill Act's three classes of liable parties to add a fourth class

encompassing pre-1993 purchasers. As introduced ou May 3, 2001, the bill that became the

200 I Amendment solely amended the statute of limitations for eertain environmental claims, but

did not contain any provisions dealing with the issues at bar. Appendix, Exh. F. However, the

bill was reported out of the Senate Environment Committee on June II, 200 I by way of Senate

Committee Substitute. Appendix, Exh. G. The Senate Committee Substitute included the new

innoeent purehaser defense applicable to pre-I 993 purehasers in exactly the same form that was

ultimately enacted into law. Id. at §2.

Critieally, on June 8, 200 I, just three days before the Senate Environment Committee

endorsed the Senate Committee Substitute, a draft of the Senate Committee Substitute was

prepared that would have amended both Subsection e and Subseetion d ofNJ.S.A. 58: I0-

23.llg. Appendix, Exh. H. In addition to amending Subseetion d to add the innocent purchaser

defense for pre-I 993 buyers, the June 8 draft proposed to amend Subsection c to add a fourth

class ofliable parties covering parties like Tierra -- i.e., those who purchased eontaminated

property before September 14, 1993. The language proposed to be added to the liability

provisions by the June 8, 2001 draft Senate Committee Substitute is as follows:

(4) In addition to the persons liable pursuant to this subsection, any
person who owns real property acquired prior to September 14, 1993, on
whieh there has been a diseharge prior to the person's acquisition of that
property and who knew or should have known that a hazardous substance
had been discharged at the real property, shall be strictly liable, jointly and
severally, without regard to fault, for all cleanup and removal costs no
matter by whom incurred. Such person shall also be strictly liable, jointly
and severally, without regard to fault, for all cleanup and removal costs
incurred by the department or a local unit pursuant to subsection b. of
seetion 7 ofP.L. 1976, c. 141 (C. 58: 10-23.11 f). Nothing in this
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paragraph shall be construed to alter liability of any person who acquired
real property on or after September 14, 1993. [Appendix Exh. H, §2
(emphasis added)].

Ultimately, the Legislature chose not to adopt the draft's liability expansion, but

proceeded to enact only the innocent purchaser defense. Plainly, the Legislature never intended

to expand the Spill Act's liability net to capture pre-1993 purchasers of contaminated property

like Tierra. It had language before it that would have done just that, but decided against

including it in the 2001 Amendment. See Bd. Of Chosen Freeholders of the County of Morris v.

State of New Jersey, 159 N.J. 565, 580 (1999) (State was not required to assume the capital costs

of judicial facilities because the Legislature, in drafting the resolution which was later adopted

by the electorate as a Constitutional amendment, included some of the recommendations of an

appointed study commission but reject its recommendation to include the word "capital" in the

list of enumerated judicial costs); State v. Maguire, 84 N.J. 508,523-24 (1980) (interpreting

statute consistent with Legislature's consideration and rejection of amendatory language); Castro

v. NYT Television, 370 N.J. Super 282,291-92 (App. Div. 2004) (when an Assembly

Committee deleted an express authorization for private lawsuits from bill prior to its enactment

into law, the Legislature signaled its intent that patients cannot bring private actions for

violations of the Hospital Patients Bill of Rights Act).

Fifth, not only did the Legislature choose not to enact the draft language that would have

expanded the classes of persons liable under the Spill Act, but the legislative statements

accompanying the 200 I Amendment make clear that its actions were intentional. The

Committee Statement issued by the Senate Environment Committee when reporting the 2001

Amendment to the Senate floor on June 11,2001 stated as follows:

PROli 1131861.2 18



The [bill] is intended to provide a defense to liability for only those
persons who purchased contaminated property before September
14, 1993 and, after appropriate inquiry, did not know and had no
reason to know that the property was contaminated. The [bill] is
not intended to change any liability that otherwise exists for
persons who acquired contaminated property before September 14,
1993. [Appendix to Plaintiffs' Brief, Exh. A at 2 (emphasis
added)].

By leaving no doubt that the bill's addition of a defense was not intended to otherwise alter the

scope of liability that previously existed under the Spill Act, the Committee Statement directly

refutes the State's and Occidental's contrary contention.

Finally, the express language of the 200 I Amendment reveals its true purpose: to

provide a defense to environmental liability of all types. The added language provides that "A

person, including an owner or operator of a major facility, who owns real property acquired prior

to September 14, 1993 on which there has been a discharge, shall not be liable for cleanup and

removal costs or for any other damages to the State or to any other person for the discharged

hazardous substance pursuant to subsection c. of this section or pursuant to civil common law" if

the person can satisfy the requirement of the defense. NJ.S.A. 58: 10-23.llg.d.(5) (emphasis

added). Thus, although placed in the Spill Act, the 200 I Amendment is not truly a Spill Act

amendment, but addresses environmental claims of all types, whether arising under the Spill Act

or the common law and whether brought by the State or by private parties. By adding this new

defense, the Legislature clearly intended to protect innocent prc-1993 purchasers from all

environmental liabilities, no matter what the asserted legal basis for liability and no matter who

brought the case.4

4 Although Occidental argues that the inclusion of the Spill Act within the scope of the innocent purchaser defense
is mere surplusage unless one "presuppose[s]" Spill Act liability for pre-1993 purchasers, OCCb4, that assertion
ignores the role of the defense in the Spill Fund claims process. As discussed in the Marsh case, the Spill Act
contains a process through which private parties can file claims against the Spill Fund to obtain public funds to pay

(Continued)
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As enacted, the 2001 Amendment clearly serves this goal and should not be interpreted to

serve a different and unexpressed agenda of expanding the class of liable parties under the Spill

Act. In the State's brief to the Supreme Court in Marsh, the Attorney General recognized this

same principle of interpretation when defending the Spill Fund's regulation on claims made by

innocent purchasers of property. There, the Attorney General wrote: "a due diligence defense is

a shield which a deserving claimant may invoke to escape liability; it is not [a] sword which [the

State] can employ to impose liability where it would not otherwise exist." Appendix, Exh. A at 9

(emphasis in original).

2, Two Federal District Court Cases That Provide No Aualysis Cannot
Overcome The Plain Language of the Spill Act or Thirty Years of
New .Jel'sey Case Law.

Without addressing :my of the clear indicators that the 2001 Amendment was not

intended to expand the Spill Act's liability provisions, State and Occidental highlight two

decisions from federal district courts. The first of these is the unpublished decision in Litgo, NJ,

Inc. v. Martin, 2010 WL 2400388 (D.N.I. June 10,2010), mod. on other grounds, 2011 WL

65933 (D.N.J. January 7, 2011). As an attempt by a federal court to predict how the New Jersey

courts would interpret the 2001 Amendment, the unpublished Litgo decision does not constitute

a precedent binding upon this Court. Shaw v. City of Jersey City, 346 N.I. Super. 219, 229

(App. Div.) rev'd on other grounds 174 N.J. 567 (2002).

(Continucd)

for cleanups. Separate and apart from the Spill Act's liability provisions, and even before the enactment of the
statutory innocent purchaser provisions, the Spill Fund declined to use public monies to pay the claims ofthosc who
acquired contarninated properties knowingly or without undcrtaking reasonable due diligence. Marsh, 152 N.J. at
139. The enactment of the innocent purchaser provision covering pre-1993 purchasers established the clear
standards to be met by claimants that purchascd land before 1993 in ordcr to qualify for Spill Fund reimbursement.
As Occidental itselfrccognizes, the 2001 Amendment codified the Spill Fund's pre-existing regulations On that
subject. OCCb4.
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Nor is the decision persuasive since it fails to contain any reasoned analysis of the issue

at bar. The district court's statutory reading is confined to a single sentence that summarily

states: "The Spill Act, as enacted by the New Jersey legislature, is structured so that the current

owners of a property purchased before September 14, 1993 are liable for removal and cleanup

costs unless they can prove that they" meet the four criteria in the innocent purchaser defense.

Litgo at *34. The decision does not attempt to square this spare conclusion with the actual

liability provisions ofthe Spill Act, including N.J.S.A. 58:10-23.llg.c.(3), which imposes

liability only if the property was acquired after September 14, 1993. The opinion contains no

explanation of why the inclusion ofa new defense expanded the Spill Act's liability net and fails

to discuss the legislative history renecting that the statute was purposefully enacted without

amending the Spill Act's liability provisions and sought to mitigate environmental liabilities of

all kinds. The opinion is also devoid of any discussion of the three decades of State court

precedent confirming that property owners are "in any way responsible" only for discharges

occurring on their watch. Nor were any of these issues briefed to the court. 5 Because there is

absolutely no indication that the Litgo court considered any of the issues now pending before this

Court prior to making its ruling, the Litgo decision provides this Conrt with no useful assistance

in resolving the issues before it.

The movants also cite to a second federal district court case which applied the 200 I

Amendment in a trio of decisions. Interfaith Cmty. argo V. Honeywell Int'I Inc., 204 F. Supp. 2d

804 (D.N.J. 2002); Interfaith Cmty. argo V. Honeywell Int'l Inc., 215 F. Supp. 2d 482 (D.N.J.

2002); Interfaith Cmty. argo v. Honeywelllnt'l Inc., 263 F. Supp. 2d 796 (D.N.J. 2003). Much

5 We have reviewed all of the submissions made by the parties in Litgo and have been unable to identify any
discussion of the statutory provisions at issue.

PROli 1131861.2 21



like the Litgo decision, the Interfaith rulings are of no assistance to this Court because they do

not deal with any of the arguments now pending before this Court.

Moreover, the Interfaith court never found Spill Act liability based on the 2001

Amendment. In its initial decision, the court dismissed Honeywell's Spill Act contribution

cross-claim against defendant Roned-JC, relying principally on the holding in White Oak and

based on the conclusions that Roned-JC had purchased the property in 1979 and that there were

no discharges during its ownership. Interfaith, 204 F. Supp. 2d at 815. The court's second

decision then reversed that determination when it realized that factual issues existed as to

whether the property was purchased before or after 1993. Interfaith, 215 F. Supp. 2d at 505-08.

The court acknowledged that if Honeywell could prove that Roned-JC and another defendant,

ECARG (the owner of a neighboring property that did not cause discharges during its

ownership), purchased their properties after 1993, they would then be held liable under N.J.S.A.

58: 1O-23.llg.c.(3). Id. at 505-08. The court never reached the question as to whether the 2001

Amendment imposed liability upon purchasers of property before 1993, but did note that if these

defendants purchased their properties before 1993, they could be shielded from liability under

N.J.S.A. 58: 10-23 .11 g.d.(5). 1d. Ultimately, in its third and final ruling issued after trial, the

court noted that Roned-JC had settled with Honeywell and that ECARG qualified as an innocent

purchaser and was thus free of all liability but never reached the issue of whether the 2001

Amendment created not just a defense to all environmental liability but also expanded Spill Act

liability to cover pre-1993 owners. Interfaith, 263 F. Supp. 2d at 804-05, 868-69.

3. Marsh Does Not Deviate From Consistent Court Rulings On The
Seope Of Spill Aet Liability.

The State and Occidental also rely heavily on Marsh; but that case simply does not

support their arguments. Marsh arose out of the Spill Fund Administrator's rejection of Marsh's
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claim seeking reimbursement of remediation costs. Soon after acquiring a former gas station

property from her mother, Marsh discovered a set of underground tanks, at least one of which

was still leaking petroleum. Marsh, 152 N.J. at 140. She then filed a claim with the Spill Fund

requesting that it pay for the cleanup of her property.

At least three times in the opinion, the Supreme Court is clear that Marsh's claim was

properly rejected because "the property was discharging pollutants during the period of her

ownership." Id. at 139; see also id. at 146, 150. By contrast, the State and Occidental have

avoided trying to prove in their summary judgment papers that any hazardous substances were

discharged at the Lister Site during Tierra's ownership. In short, Marsh dealt with a completely

different theory from that which the State and Occidental are pursuing against Tierra -- i.e.,

whether a party could be liable for discharges that started before, but continued during its

ownership. The Marsh opinion must be read in light of the issues it was addressing.

Moreover, Marsh is explicit that it was not ruling on the basis that Marsh merely owned

contaminated property and could not qualify as an innocent purchaser. The Court wrote: "We

are convinced that Marsh is a responsible person within the meaning of I Ig(c). We reach this

conclusion not because of any lack of due diligence on Marsh's part, and not because Marsh

actively discharged any pollutants, but because the underground gasoline tanks leaked during

Marsh's ownership of the property." Id. at 145-46 (emphasis added).

Finally, Marsh actually supports the thirty years of case law holding that an owner of a

contaminated property cannot be liable under the Spill Act based solely on its ownership. Marsh

quotes the Supreme Court's prior language in Ventron that "[t]he subsequent acquisition ofland

on which hazardous substances have been dumped may be insufficient to hold the owner

responsible." Id. at 146. If Marsh supported the State's and Occidental's argument, then the
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Supreme Court in Marsh would have rejected or qualified its prior language in Ventron. Yet,

Marsh quotes it with approval, establishing that the Supreme Court continues to adhere to the

long-established principle that mere ownership of property does not make one "in any way

responsible" for prior discharges.

4. White Oak Is Directly On Point And Continues To Be Good Law.

The State's and Occidental's attempts to distinguish the case law relied on by Tierra are

similarly futile. Under the mistaken impression that White Oak is the only case supporting

Tierra's position, the State and Occidental focus their energies on aggressively attacking the

Appellate Division's ruling, with the State going so far to assert that White Oak was never good

law and misinterpreted Marsh. But, White Oak is a published decision of the Appellate Division

and constitutes binding precedent. Thus, the White Oak court's interpretation of the Spill Act

and its understanding of the Marsh decision -- not the State's divergent understanding -- must

govern in this proceeding.

The State also focuses on a footnote in the White Oak opinion where the court suggests

its ruling might well have been different had the defendants at issue, the Scarboroughs,

purchased the previously-contaminated property after September 14,1993. The State then faults

the Appellate Division for "never provid[ing] a basis for distinguishing acquisitions of

contaminated properties before September 14, 1993 from acquisitions that occurred after that

date." PbIS. However, the distinction eluding the State can be found in the Spill Act itself,

which expressly establishes the liability of parties that knowingly purchased contaminated

propeliy "on or after September 14, 1993," but does not expose pre-1993 buyers to a similar

liability.

The State also argues that White Oak would have been decided differently after the

enactment of the 200 I Amendment and its innocent purchaser defense for pre-I 993 purchasers.
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As has been previously discussed, this argument simply misreads the effect of the 2001

Amendment and the defense it added. In short, although the State questions the continuing

validity of White Oak since enactment of the 2001 Amendment, New Jersey courts have not

hesitated to apply the principles of White Oak since 2001. See Housing Authority; Northern

International; Dimant.

Finally, apparently recognizing the flaws in the State's approach, Occidental argues that

White Oak is simply beside the point because the Scarboroughs were former, not current owners

of contaminated property. That contention can be quickly laid to rest. There is absolutely no

indication in White Oak (or any other New Jersey case) that former and current owners are

trcatcd differently when assessing whether they are persons "in any way responsible" under the

Spill Act. Indeed, the liability principle applied by the White Oak court -- that owners are

responsible parties only for discharges during their ownership -- has been applied to current

property owners like Tierra, both before White Oak (see, e.g., Ventron) and after (see, e.g.,

Housing Authority).

D. An Interpretation of the 2001 Amendment That Would Expose Pre-1993
Owners of Contaminated Property to Liability for SpiIls That Occurred
Prior to Their Ownership Would Upset Settled EXJlectations and Should Be
Rejected to Avoid Material Doubts as to The Statute's Constitutionality.

Up to (and even after) the enactment of the 2001 Amendment, the courts of the State of

New Jersey interpreted the Spill Act to impose cleanup liability on pre-1993 purchasers of

contaminated sites only for discharges that occurred during their ownership. The same liability

principle also prevailed prior to the enactment of the Spill Act. State v. Exxon, 151 N.J. Super.

464 (Chan. Div. 1977). Although the State asserts that Tierra acquired the Lister Site in 1986

"with the full understanding that, by virtue of the acquisition, it would be a party 'in any way

responsible'" under the Spill Act (Pb17), the opposite is in fact true: Tierra could easily
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appreciate from established legal precedents, including the Ventron decisions, that ownership at

the time of discharge was the essential prerequisite for liability.

Tierra has acted consistent with that understanding not only when acquiring the Lister

Site, but also when determining which third parties should be added to this litigation. Following

the liability rules articulated in Ventron and followed ever since, Tiena did not name the

property owners at numerous sites covered by the Third Party Complaints whose ownership

post-dated the discharges that contributed to the pollution in the Newark Bay Complex.

Moreover, the Third Party Complaints did not bring before the Court still other sites where

Tierra could not locate a viable party associated with the discharges -- even though those sites

may now be owned by viable parties that acquired the property after the discharges ceased.

Obviously, those decisions will need to be revisited should the Court accept the argument now

made by the State and Occidental.

In light of these settled expectations, the expansion ofliability that the State and

Occidental assert was accomplished by the 2001 Amendment would raise constitutional and

legal issues of substantial magnitude that counsel against mOVallts' proffered statutory

interpretation. In Kimber, the Supreme Court was confronted with a parallel situation. The State

had suggested an interpretation of the Spill Act's mandatory treble damages provision that the

Court found raised "doubts" as to the statute's constitutionality. Kimber, 110 N.J. at 79. The

Court did not proceed to find the Spill Act to be unconstitutional but chose to avoid adjudicating

the constitutional concerns by interpreting the statute to contain a good faith exception to

mandatory treble damages. Id. at 82. Kimber followed the well-established interpretive

principle that a statute should be construed so as to fi'ee it from constitutional doubt. See, ~.,

N.J. Chamber of Commerce v. N.J. Elec. Law Enforcement Comm'n, 82 N.J. 57, 75 (1980).

PRO 1/ 1131861.2 26



Here, too, the statutory interpretation urged by the State raises significant issues. Under

the State's interpretation, the Legislature would have retroactivcly imposed liability on pre-1993

purchasers depending on whether they conducted reasonable due diligence before acquiring a

site. Because the new liability rule would only have been articulated well after 1993, these

purchasers would have no ability to avoid liability, either by not proceeding with their

acquisition or by performing the required due diligence.

New Jersey courts have long understood that "retroactive application of new laws

involves a high risk of being unfair." Gibbons v. Gibbons, 86 N.J. 515, 522 (1981); see also

Gen. Motors Corp. v. Romein, 503 U.S. 181, 191 (1992) (noting that retroactive legislation

"presents problems of unfairness that are more serious than those posed by prospective

legislation, because it can deprive citizens oflegitimate expectations and upset settled

transactions"). As the Supreme Court recognized in Ventron, retroactive application of a statute

can raise constitutional issues or result in a manifest injustice. 94 N.J. at 498.

Here, the retroactive imposition of liability would raise these concerns. As a matter of

due process, the retroactive imposition ofliability must be "supported by a legitimate legislativc

purpose furthered by rational means." Nobrega v. Edison Glen Assocs., 167 N.J. 520, 543

(2001); sce also Twiss v. State, Dep't. of Treasury, 124 N.J. 461, 469-70 (1991) (retroactive

legislation will violate due process where consequences are "particularly harsh and oppressive").

Retroactive imposition of liability can also amount to a "taking" depending on (1) the scope of

the economic impact of the retroactive application of the law, (2) whether the law interferes with

economic-backed expectations, and (3) the nature of the government action, including whether

the law imposes a burden unrelated to any prior commitment made or injury caused by the

defendant. Eastern Enters. v. Apfel, 524 U.S. 498 (1998) (plurality decision). Further, courts
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undertaking a manifest injustice analysis will "look to matters of unfairness and inequity", In re

D.C., 146 N.J. 31, 58 (1996), and will assess:

whether the affected party relied, to his or her prejudice, on the law
that is now to be changed as a result of the retroactive application

.of tile statute, and whether the consequences of this reliance are so
deleterious and irrevocable that it would be unfair to apply the
statute retroactively.

Gibbons, 86 N.J. at 523-24; see also State Troopers Fraternal Ass'n v. State, 149 N.J. 38,56

(1997) (finding manifest injustice in retroactive application of administrative regulation

amending back-pay rule because of reasonable reliance by employees on pre-amendment rule

determining when to retire or resign from employment); Oberhand v. Dil'., Div. of Taxation, 193

N.J. 558,573-74 (2008) (executor's reasonable reliance on prior law regarding estate taxes

outweighed public interest in retroactive application of amendment to law).

It is donbtful that the 200 1 Amendment as interpreted by the movants could satisfy these

standards. The liability that would be imposed here would be truly extraordinary: in Tierra's

case, it would encompass joint and several liability for the cleanup of the entire Newark Bay

Complex and for all damages caused by contamination in the estuary, while in other

circumstances it would impose new and massive liabilities on industrial property owners along

the Delaware, the Raritan and multiple other rivers and water bodies based on long distant

operations historically conducted at their properties. Moreover, the considerable financial

burden that would result would be completely unrelated to any injury caused by Tierra, and

liability would constitute a marked departure from prior law, interfering with Tierra's settled

expectations when it acquired the property. Finally, imposing joint and several liability on

Tierra, a party that purchased property to facilitate a federally-supervised remediation, is
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unneeessary to aehieve the purposes of the Spill Act, given the many patiies responsible for

diseharges of contamination into the Newark Bay Complex6

In these circumstatlCes, the Court should follow the lead of the Kimber Court and

interpret the 2001 Amendment to avoid these constitutional and legal issues. To do so, this

Court is presented wi th a far easier task than that confronted by the Kimber COUli, which had to

resort to "judicial surgery" to establish a defense to mandatory treble damages wholly absent

from the statute. Kimber, 110 N.J. at 83. By contrast, here, any infirmity can be avoided simply

by interpreting the 2001 Amendment in accord with its express language, creating a defense, but

not a liability. For all of the reasons atticulated above, that is clearly the sound course of action

that should be taken in this case.

CONCLUSION

For the foregoing reasons, the Court is respectfully requested to deny the motions for

partial summary judgment filed against Tierra by the State and Occidental.

Respectfully submitted,

Dated: June 23, 2011

DRINKER BIDDLE & REATH LLP
Attorneys for Defendants/Third Party Plaintiffs
Tierra Solutions, Inc. al1d Maxus Energy

~71;J ~/)
/~~(;;'1~ /1Pd;tt-/~

../ William 1. Warren

6 In Ventron, the Snpreme Court sustained the Spill Act's retroactive imposition ofliability on dischargers and other
responsible pmties in principal measure because prior law had already imposed liability, and the Spill Act merely
created new remedies. 94 N.r at 499. Here, however, the 2001 Amendment as read by movants would constitute a
marked departure from prior law and create liability where none previously existed.
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PRELIMINAEY SIATEMENT

The Spill Compensation Fund ("Spill Fund") of the

Department of Environmental Protection ("DEP") has received since

its petition for certification· two· briefs from claimant Marie

Ber~ardoI1aql.h;. The ,first bd"'f.pro"idesar~ument;>in S'UPP1,t'of'

Mrs,Ma.r~Ji.;s,C:i'oss~petiti9nf9r,certification. . The'se'c.ond '(brief'". ','" '.,." .'.". '. .', ' .. ," ", 'i,' r "'.,
contains Mrs. Marsh's opposition to the Spill Fund's posi~iori'. In

accordance with R .. 2:12-8 and direction received from the C~erk's

office, this brief contains a consolidated reply to both briefs.

t This brief highlights the legal and logical flaws in Mrs.

Marsh's two principal arguments. First, ~he unreasonably maintains

that those who acquired contaminated property pre-ISRA can recover

from the Fund even if they failed to examine the property before

acquiring. it or, more disturbingly, even if they knew' it was

contaminated. .Second, in supporting a de minimis standard,: she

argues .that .' tllespillFund must p~y. the claims' of
J.

those' whq; own,
\

property during.' a discharge unless the Spill Fundcan:both

how much of the discharge occurred during the claimant's ownership,

arguments clearly undermine the language and purpose of the Spill

Bothvis-a-vis during their predecessor-in-title's ownership.

establish that the owner actively caused discharge and can quantify

Act. ,sg,~ N ..1.S..ll. 58:10-23.11 ll~.



,'",''',

COUNTER STATEMENT OE EACTS

In her statement of facts Mrs. Marsh admits- -, 'as she

stipulat"'d-- that she knew when she took the property that her

parents had rented it to a gas station operator for six' years,

ending in 1974. She further stipulates that she knew of no other

use of the property bet,ween1974 and.. February 1992" when she:::t. ,. ,
},

acquir!3di i:,." She concedes that .wheiishe "'as given. the :<prtiPer.t;y

"she wa~' nbi: told ~orwa'SShegiV~n any doc~mentati6nconcer~ning'
" \

whether any tanks which had existed during gasoline stat,ion's

operation had been removed, drained or filled." (Aa 3) .

:' Second, Mrs. Marsh incorrectly contends that she never

owned the tanks beneath the subject property. A review of the

stipulation and the attached exhibits reveals that she did own the

" '"

tanks when she took the property from her mother. When Mrs.

2

between the Leggeries (who sold the property to Mrs. Bernardo

"[t] ogether with all and singular, the buildings, improvements.

'According to, the instrument of conveY!U1Ce(EmPhasis ,added),

Marsh's mother transferred the property to her through a quitclaim

. . ~" :',

Bernardo) ha [d] to the Grantee (i. e. Marie Bernardo Marsh)."

Marsh's parents) and Marie Bernardo Marsh's parents, Vincent and

deed, she, transferred "whar:ever interest the Grantor (i.e. Mary

Mary E. Bernardo, in 1968 Mary Bernardo received the l~nd



/'.
'.

3

Thus, all(Pa 24).'appurtenances to the subj ect property."

subject property, including the tanks, after February 23, 1991.

woods, ways, rights, liberties, privileges, hereditaments and

available evidence reveals that Mrs. Bernardo Marsh did own the

Third, although Mrs. Marsh attempts to establish that the

t:lir.<=e..• '.ieakin.g· ·t.anks. were. hiciCi.en·. hen.e';'th·other d'nks. '. <:m·her ..11' ' ..,
property, there is no support in the .record for thiS: .contention.

!1

The fundamental fact concerning the detection of contamination is

that she did not even begin to look for tanks until after she

abcepted the property.

'Pa refers to petitioner's/DEP's Appendix to its January 19,
1995 Appellate Division Brief.

c,'



questions of general public

L.E.QAL ARGUMENT

BOTH THE CLAIMANT AND THE SPILL FUND AGREE THAT THIS
COURT SHOULD GRANT CERTIFICATION TO CONSIDER THE ISSUES
£lmSENTED BY THIS APPEaL

This Court should grant certification to resolve the

imp~rtance' p~~sented,.'·s:~·~;: 'BatdeT'\':"
Friedrich, 122 ~. 235, 237-38 (1991), and because the disposition

of this matter transcends the immediate interest of the litigants,

thereby calling for the exercise of the Court' S supervision.

Mahony y. Dania, 95 ~. 50, 52, (1983) (Handler, J. concurring).

Both DEP and Mrs. Marsh agree chat the Appellate Division's opinion

contains pronouncements regarding due diligence. and owner liability

which profoundly affect the apportionment of responsibi.lity for

.,~ .

apply to many parties other than these two litigants, particularly

cleaning up hazardous substance discharges. These doctrines will

. . .

becau~e. hazardous

after they occur.

substance d:lschargesare often detected years
. . . ..' .' . '. \' ... ' ..

Consequently, this Court should dike this

opportunity to interpret the Spill Act to resolve the issu~s raised

by both DEP and the claimant.

4
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l?QINT II

MARSH'S ARGUMENT THAT ISRA'S DUE DILIGENCE PROVISION WAS
PROSPECTIVE IS CL,EARLY INCORRECT; ISRA'S TREATMENT OF
THIS REQUIREMENT MERELY CODIFIED IT AND COMpORTS WITH THE
SPILL ACT'S LANGUAGE MD PURPQSE,

Mrs. Marsh argues that it is unreasonable for a court to

require a party who took contaminated property prior ,. to ISRA's

effective date to have examined that property for hazardous

substance contamination. In "support of her argument,
. ')

Marsh

repeatedly emphasizes that' "the Legislature noted':that this

requ,irement of a 'diligent inquiry was a prospective one ... 11/.

Mrs. Marsh inaccurately paraphrases ISRA. The

Legislature never said that the diligent inquiry requirement was

prospective; Rather, the Legislature declared that "[n] othing in

this.paragraph.. (2) [whic:h .includes the diligent. inquiry

requirement] shall be construed to alter the liability of any

person who a"quired real property prior to the effective date of

P.L .. 1993, c. 139" ["ISRA"].

The Legislature's statement that ISRA "woUld not alter

the liability of any person who acquired real property prior to

[its] effective date" demonstrates that N.J,S.A. 58:10-

23.lJ.g(d) (2) (d) merely statutorily codified then-existing

regulatory language and agency policy to deny the claims of those

5



who fail to exercise due diligence before purchasing contaminated

property. See N.J.A.C. 7:1J-2.7(b). In In re G~ yiew ASSQcjatee,

decided November 8, 1994 (Judge Furman, a member of the Ventron

Appellate Division panel, recognizes pre·· ISRA existence' of .due

diligence.. requirement while sitl:iing as an arbitrator),. (I.'a 10).

, ..' ff .

A,,", notediil·. D);}l;" sPetition for ,ceri:ificah~n, . DEl". " . '. ,".-,.' Ih ,"'," .

i (i •
reasonably applied a pre-rSRA due diligence requirement, Which is

\.,
consistent with 'federal law concerning responsibility for toxic

discharges. Further, Mrs. Marsh's argument that the due diligence

requirement did not exist until ISRA's enactment is, at bottom, an

argument for the untenable proposition that prior to ISRA's

a;nendment even parties who knowingly' purchased

'"contaminated property could recover from the Spill Fund. This

illogical outcome clearly cannot have been authorized by the Spill

Act prior to ISRA's effective date.

Mars,h ' s

contaminated property' and

'aJ;gument that·· sO,meone can i'acquire
. J .' ~ .' .. " .

make a claim against the spii~ FuPd would

characteristics, both favorable and unfavorable. The existence of

contamination reduces the net value of a property because the owner

effectively allow a double recovery by that party. When'a party

!f Mrs. Marsh

it acquires all of the property'sa property,acquires

of such propel-ty must pay to. have it cleaned up.

6



were allowed to acquire a contaminated property and then' recover

cleanup costs from the Spill Fund, she would effectively receive
I

th~value of a.clean property, not the contaminated property she
"

. t

was actuO\lly .given. Thus" the net effect of 0\ SptJ;1 Fund p!yment;: ,

in suchcir~umstances would' be 'tocoMer .; more on the' I ta:~~' o~
property than the owner had to give.

I

The Legislature surety did

not 'intend the subsidization of such windfalls in .private

transactions.

In this regard, the Appellate Division opinion is

remarkably inconsistent. The Appellate Division denied Marsh's, a

donee's, iclaim because it recognized the fundamental unfairness of

allowing:an owner of contaminated property to evade responsibility

for hazardous substance contamination cleanup by giving tha.t

between a gift and a sale at a discounted price is only a matter of

Fund awar~ to one who acquired contaminated property would be to

contamin~ted property, even if they bought it· at a s~arply
I

The diffeirence

In either event, the net effect of authorizing a Spill

Super. .620, .6'32 (App: ·Diy. i;J96) Yet,

leaves t,he door wide open to claims

property'to another. Marsh y Spill Comvensatiml Fund, 28s'j J:L.>L.
• .~., ft ,'."

the A~pellateDiij:SiOl'l'

, ~.

by those who purcl"iased

degree.

disc.ounted price because of the' contamination.

shift thei..burden of cleanup costs from the owner/responsible party

7

)-
"

. . . . .

~~M'~~W~;~'\¥;I!''''~'~;'i'i~,;;}:q~Ml!'''''''''' ,



to the 'Spill Fund. Additionally, if a discounted price had been

paid because of the contamination and a Spill Fund award were

granted, the party acquiring the property. would receive a windfall

•
subsidized by the Spill Fund. The only difference between the gift

and sale contexts is the magnitude of the subsidy.

Moreover, the unreasonableness of Marie Marsh's a~gument
• • • '. .' . " >. I· .. ,., •

. ." '.' ...:'.1, .' ..
.thatdu.e.<'iiiige~ce;';as not required pre- ISRAis hi9hlig~ted by an

internal inconsistency in her petition for certification..' Despite

arguing that she should not be required to exercise due diligence,

she strives to convince the Court that a diligent inquiry would not

have revealed. the existence of the three so-called "hidden" tanks

beneath her property. (The undisputed facts demonstrate otherwise.

Mrs. Marsh concedes that she made no effort to' detect any

underground tanks or to examine their conditiOll prior to receiving

the property). Mrs. Marsh discusses at l~mgth what a:. diligent

characteristics before acquisition.

application of a due diligence standard are fundamentallY'misguided

taken measures to avert damages by exploring a property's

Marsh's arguments against theAdditionally, Mrs.

inquiry would have disclosed because she implicitly recognizes that

His reasonabi",. for a claimant agairtst the Spill' ·Fund to have

because she fails to recognize that the statutory due .diligence

8



'.,.' 'J

",
i

provision merely establishes the basis for an affirmative gefense

by a 'cJ.~im'lllt, ~hose cl'lims would otherwise be denied. ISRA did not

impose n'ew, '1dditional respQnsibilities on a purchaser of property .

R'Ither, 'it form'llly provided what h'ld already existed in Department

policy, i.e. , protection to those who obtained previously

cont'lminated property and who did not know and had no reason to

know after undertaking all appropriate inquiry into prior uses of

the property that any hazardous substance had been dischargea. A

due diligence defense is a shield which a deserving claimant may

invoke ;to escape 'liability;, it is, not sword, which !?iE!?IECAcan

employ to impose lia~iIity where it would' not otherwise iex,ist. '

Thus, no, one who acquired property pri.or to ISRA can reas,onably

9

Mar~h, those who control contaminated property have an obligation

maintain that they were blind-sided by what Mrs. Marsh asserts was

Even

Rather, ISRA,

Mrs. Marsh incorrectly argues that payment of her claim

instead of allowing contamination to continue to spread.

ISRA's '''addition'' of a due diligence requirement.

would encourage other parties to clean up contaminated property

gave them an additional opportunity to recover from the Fund.

Super. at 630. (u[Ilf Mrs. Marsh failed to take preventive or

to prevellt thecontam'ination from spreading. ~ Marsh, 286 N....:.il:.

I

under the Appellate Division's interpretation of the Spill Act in



remedial action when she knew or should have known of the

discharge, that failure would constitute an 'intentional or

unintentional act or omission,' and render her ineligible for

reimbursement.") Thus, legal incentives to prevent the spread of

contamination already.exist.

·,·.• Ad'i'~~i9n'allY;k!U~ine~~'c6nsidera.tibns .. mil.it~t~ i~favbr.

of priyat", :partypi"an:t;ps. No rational owner of propert~ wh[ch has
I' -

,;,
.residual value once cleaned up will abandon that property because

he or she must pay for its cleanup. Rather, such an bwner will

invest in the cleanup because it will yield a return when the

property is sold. In this vein, while Mrs. Marsh repeatedly

maintains that the cleanup on this property imposes a financial

hardship upon her. she declines .to mention that the property may'

have corlsiderable residual value and that. once cleaned up, she can

sell the property to realize its value.

Appellate Division was made in the context of a civil suit

involving apportionment of liability for cleanup costs. The Wolfs

did not make a Spill Fund claim and their eligibility for Spill

t;
the.assessment

:~" .. ~

court. ei.nd the'trial

·-'Firs't,

The Vent ron court merely held

10

Marsh's reliance on Department at: ...IDl...y~._P","r",o",t~.~. _."'V~.

re~~onsibility" made by the

Mrs.

94 iL...! .. 473(1983), is misplaced.

the Wolfs'

Fund payments was never analyzed.

of



that. the Wolfs should not .have to foot the cleanup bill for the

responsible parties.

More importantly, even if only a small discharge had

occurred during Mrs. Marsh's ownership, Marsh cannot place herself

i~· the Wolfs' shoes. The wolfs were affirmatively defrauded by the

sellers regarding the acquired property's characteristics, 94 li,;[.

a.t 503-4 .'I'!:us, tM ,Wolfs'· attempt to.exerqise due d.iligenqe was .

t~w~"t~dbY~he)je~trc>n¢6rP~"ation, .W.hi~h~oldt~em~';prqpe~t:y; .
i: .':, ~ ,',.;." ~ ,o'c:"

Ther';'f'ore, Mrs. Mar~h;~ ar9u.me~i:sthats~'; l(ieed not have

exercised due diligence before acquiring the :·property defy

statutory language, case law and common sense.

J

11



POINT UI

MRS. MARSH'S ARGUMENT THAT ONLY A DE MINIMIS COMPONENT. OF
THE DISCHARGE OCCURRED WHILE SHE OWNED THE PROPERTY
IGNORES THE LANGUAGE OF THE SPILL ACT WHICH IMPOSES
RESPONSIBILITY UPON PROPERTY OWNERS FOR ALL HAZARDOUS
SUBSTANCES STORED ON THEIR PROPERTIES AND WHICH MAKES
THEM LIABLE FOR ANY ACT OR FAILURE TO ACT WHICH CAUSES A

DISCijI\RGE.

!t{: ,,", ,
·Mr,iLf;la1',sllia":.g.•... u.eS.·.t:haCElb" '~~·l1d1:!..r.espopsi9l..e,·. febr. ·the.

, . .~"" '.

discha1'g:e "'h~·chbC(;,ur;i''';dan.d.that only adep1iriil(ll~ c~p;;~errt.o~
..• .·j'A' ,.... .

such a discha1'ge occurred during her ownership. Howev~r,' as
,I}

previously stated, the spill Act prohibits recovery again:st the

Spill Fund by a person "in any way 1'esponsible for any hazardous

substance." Thus, as Mrs. Marsh herself acknowledges, See Marsh

Opposition b1'ief, Page 17, the focus in the Act is on

responsibility for the substance,not for th'i! discharge. All

property owners have the duty to prevent discharges of'hazardous

substances 'and are. liable for' any "intentional oz' unintentionaf'act

or omislilionwpich results in such. ~discharge." ,
- ~ .'f! " "

. Mrs; .M~rsh f.ailS td. reckol1!' with··.··ventrOO' s .tine<;bivocal

pronouncement that' tho~e . Wh6 own property at the t~rne~of the
~

discharge, as she did, are liable for such contamination, "94 l'L..J:[.

\'
at 502. Further, Mrs. Marsh continues to overlook'the fact that in

Vent1'on the trial COU1't expressly found that DEl' had not proven

that a discharge occurred during the Wolfs' ownership'. She also

12



wrongly states that "all three courts. (the Trial Court; the

Appellate Division and the Supreme Court) found that [the] .Wolfs

issue.

the Wolfs' discharge as de minimis.

did . r~1:~a.s6.\. .s?ln,e :.mersury iQ,to.t,he :.,env~:oIfmel1:t':<'l .Mrs. ~a~~.~.'n~~er,."

ment ionO'ithat f!:Je$~p~",~e.(;o.urtexpr:~~slY'decJ,ihedtotui.~;(m~tlle ..

Wolfs' liar/iiitr >~eq~useB~i? ha'c:l~otPetlt1onE!d..for review9f,~hi'§
,.- :' :.: ;, ·i~· ,';."

Thus, only the Appellate Division mistakenly character~zed

.' j
Moreover, Mrs. Marsh decl~nes

. ,',,'

. p ,-

to mention that, unlike. in Ventron, where there was an excensive'

history of .contamination,. the only known discharge in this case

occurred during her ownership. (See also pages 10-11, supr,,!', ,for

13

March 1J., J.994 (Aa 126)." Notably, Judge Furman was also' on the

and Mrs. Marsh relevant to both due diligence and owner liabi:Lity) .

As Judge Furman

a discussion of factual differences between the Wolfs in~

"Aa refers· to respondent' sl (Marsh') Appendix to Appellate
Division appeal.

stated in Sery-Gar, "[Slome degree of involvement or knowledge of

Appellate Division panel that decided Ventran.

This pronouncement of owner liability has been reinfofced
. .. ", i

by TreeI!.ealty y ; D<;lpat;t;mentofTreasury, 2<Y5 N.R .$JlpeJ;;. H'6., 34B-
"," ':'. . ,.', ' ". . ,": " ~ ';"'

49 (App; ·Di'li.,"'~B5).;· and in an' arbitradondecisidn by J~dge

Furman, '~h~chth~ Appellate, Di"i"i6n also~ffi.~m~d.' .S~;""~Q~:' ~p.c;;..
. ~

.: ~:
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the owner in the opeI"ations of its leases in both VentI"on and

Arky's Auto may be argued to limit the broad language o~ both cases

that the owner of real property' is responsible for, ""riy' hazardous

,In di'loussing "free Realti,Arbitrat"r:F6rm?lnObServed'

"'1'&
that the Appellate Division held in that case that" the owneI" of

'. ~:
propex'ty on which its lessee operated a landfill was<l.i~ble for all

1," , . ,

TJ1!ee R~~It¥.'~
t
r·I;,.

Tha to ,uncertainty, is 'resolved ,inJ'>1,lbst"noes thereon,
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I
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oleanup and removal costs "without regard to fau.lt." ,The opinion

quotes 'approvingly Ventron's pronouncement that ,owners of a

14

i
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i:
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&r·

. t
liabildty without., r

'fhus,. even if Mrs.. Marsh did not 'affirmativelY cause the
", J,

Although Mrs. Marsh assails DEP's request to preserve its

enoompassed within the statutory phrase "in any way re,sponsible."

they were bound ,by Ventron'a and Iree Realty'S interp~etations of

property at the time of the discharge of a hazardous substanoe are

regard to fa111t,

substances while she is responsible for them .

for the substances stored there and is liable for disoharges of the

N;J.S.A. '5.8',10'~23.:q,g(c) (1) whioh impose owner

discharge, she is, upon acquisition of the property. ~esponsible

discretion to deoide whether various components of: spills are de

I:
IQ.. 'at 130. Arbitrator, Furman and the Appellate Division ooncluded

111
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minimis in relation to the overall discharge, the Appellate

Division has already recognized the necessity for such discretion

in In p;; Ad@tion pf N,J,A,C, 7:1E, 255 N,J. Super. 473, 47'7 (App.

Div. 1994).

',The applicat,ion ,of, a de minimis standard.,i,s el)\ineI:lSly

unworkable 'hi:. the contextqf, hazardous, sUbstancel~aka:9'e"!:rom'

underground storage tanks, Given the chronic nature . '. ;~of :d~st:harges,

f

15

during each owner's tenure.

In this context, PEP will be forced to pay

establish precisely what component of each discharge occurred

Therefore, DEP must not, as Mrs. Marsh advocates, be required to

one detecting a discharge can never be certain as to when i.t began,

liability provision in the Spill Act, The addition of a de minimis

insignificant in comparison to that which occurred before his

The Legislature was mindful of the difficulty of

unmeritorious claims because, even though it could establish that

joint', a:ndsevi;.ral: l·iability prcwision of. the Spill Act; ·seE> ,

ownership,

requirement in the context of Spill Fund claim review abrogates the

discharge apportionment when it included a joint and several
") .

position of refuting a claimant's arguments that the component of

Ill.J.S,A. 58:10-23.11g(c) (1), and will place DEP in t.he p.lhtenable

a discharge which occurred during a claimant's owners;lip was

..



,-, ...

. .

discharge was occurring during the claimant's ownership, it ·will be

unable to prove exactly how much of the contamination 'occurred

then. Hence; ·the Court should reject Mrs. Marsh's argumenfs, which

seek to attenuate ownership liability, and should uphold~he Spill

Act's joint and several liability provisions.

.'1·
"

......"



'. J.

CONCLUSION

In view of the foregoing, this Court should grant DEP's

petition for certification and should modify the Appellate Division

Decision in order to effect the language' and purpose of thp ' Spill .'

Act.

"'.I
'. RespectfiHlysubmftt,ed,'

PETER VERNIERO ,
ATTORNEY GENERAL OF NEW: JERSEY.

','. . ".. "

DATED:

MO/ke

By:
Mark D. Oshinskie
Deputy Attorney General
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PRELlMINARY STATEMEN,T

To be clear: tbis suit is about remediating the dioxin I and otller hazardous substances

that the defendants intentionally dumped into the Passaic River for decades. By this suit,

Plaintiffs New Jersey Department of Environmental Protection ("DEP") and the Administrator of

the New Jersey Spill Compensation Fund ("Administrator") (collectively, the "State") seck past

and future costs incurred by the State as a result of the defendants' discbarges of TCDD into the

Passaic River and Newark Bay Complex. Among other things, the State is seeking: .

(1) "all cleanup and removal costs, other costs of investigation, cleanup and
removal, the costs of all reasonable measures taken to mitigate damage to the
public health, safety or welfare as a result of ti,e discharges, any unreimbursed
costs or damages paid from the Spill Fund, and any other costs incurred. "
under the New Jersey Spill Compensation and Control Act ("Spill Act"), Pis.'
Am. Compi. at p. 22, Prayer for Relief1i a; and

(2) "the costs of any investigation, inspection, or monitoring survey which led to
the establishment of the violation and the cost incurred in removing,
correcting, or terminating the adverse effects upoo water quality resulting
from the unauthorized discharge of TCDD...." pursuant to the New Jersey
Water Pollution Control Act- ("WPCA"), Pis.' Am. Compl. at p. 25, Prayer for
Relief11 a.

Under the Spill Act, the State may dircct a discharger to clean up its contamination, dircct the

discharger to pay the State's costs in advance, or bring suit against the discharger for the State's

costs. Because of the defendants' transparent strategy to delay and impede the remediation of

the Newark Bay Complex for more than twenty years (Pis,' Am. Compl. at 1111 50-62), in this

instance the State chose to seek the cleanup and removal costs tJrat it has incurred and will incur,

I Defendants deliberately discharged 2,3,7,8-tetrachlorodibcrl:z.o-p-dioxin ("TeDD"), a particularly potcnt form of
dioxin, from the plant at 80 Lister Avenue into the Passaic River and Newark Bay Complex. Pls.' Am. Compl. at ~

I.
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separately or in conjwlction with federal agencies (Pis.' Am. CompI. at p. 22, Prayer for Relief11

a). That decision in no way changes the facts, character or goals of this lawsuit: remediation.

Nonetheless, from the first page of the Brief in Support of Maxus Energy Corporation's

("Maxus") and Tierra Solutions, Ine.'s ("Tierra") Motion to Dismiss ("Motion"), Maxus and

Tierra loudly argue that this suit is "not about remediation but solely about money." Maws and

Tierra Mot. to Dismiss at p. 1 (emphasis is original). Along with their co-defendant Occidental

Chemical Corporation ("OCC"),2 Maxus and Tierra seek to mischaracterize the State's action in

a tortured effort to achieve dismissal of the State's claims through the application of the wrong

statute of limitations. See Maxus and Tierra Mot. to Dismiss at p. 2 ("Most significantly, as

Occidental explains, plaintiffs' decision to forego remediation-oriented claims means that their

claims for money damages are governed by a less forgiving statute of limitations, which

plaintiffs have clearly allowed to expire."). To be sure, the State expects that it will be properly

compensated for the damages Defendants bave caused as well, but in no way has the State

foregone its opportunity to require these defendants to fund the remediation of the Newark Bay

Complex. A fair reading of the State's First Amended Complaint ("Complaint") makes this

abundantlyelear.

Moreover, in a brassy attempt to fortify their arguments ,igainst liability and the

application of the State's statutory claims, Maxus and Tierra also repeatedly argue tbat the State

did not allege a discharge after 1969. Instead of actually examining tile words written in the

2 Maxus, Tierra and ace (collectively, "Defendants") have commOll outside lawyers but chose to file two briefs.
Maxus and Tierra adopt and incorporate ace's arguments into their Motion. According!y, the State also
incorpomtcs by reference herein its Brief in Opposition t6 ace's Motion to Dismiss for all purposes.
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Complaint, Maxns and Tierra would rather the Court examine their characterization of the

Complaint:

When the Amended Complaint is read as a whole, it is clear that all bare
allegations of "discharges" after the Lister Plant closed in 1969 are nothing more
than synonyms for migration of contamination previously released by Diamond's
operations.

Maxus and Tierra Mot. to Dismiss at p. 16. In fact, Maxus aud Tierra spend approximately one-

quarter of their brief arguing that the allegations in the Complaint do not actually (or adequately)

allege a discharge after 1969 (Maxus and Tierra Mot. to Dismiss at pp. 3-4, 15-18), yet they

.~ cite the Court to paragraphs 22 and 23 of the Complaint, which plainly state:

During the time of Maxus' control, discharges ofTCDD continued to OCCllI from
the Lester Site and into the Newark Bay Complex. PIs.' Am. Camp!. at II 22.

During the time of Tierra's ownership and control, discharges of TCDD continued
to occur from the Lister Site into the Newark Bay Complex. PIs.' Am. Comp!. at
1123.

The Complaint also plainly states that Maxus' conlrol and Tierra's ownership and control began

no eadier than 1983. Pb.' Am. CampI. at ~ 19-23. Certainly, Defendants' TCDD has migrated

throughout the Newark Bay Complex. Just as certain, however, is the fact, well known to

Defendants, that "discharges" from leaking pipes, tanks, bnildings, sumps, pumps, drains and

other contaminated vessels continued into the 1980s, when Maxus and Tierra controlledandlor

owned the Lister Site. 3

111e Complaint clearly and unequivocally states that discharges continued into the 1980s

under the watch of Maxus and Tierra. As such, Maxus and Tierra are strictly, jointly and

) ,[bis is precisely why the Slate alleged that Maxus and Tierra arc responsible for discharges under the Spill Act
and WPCA, and the Defendants' position that the New Jersey Department of Environmental Protection does not
know what is meant by a "discharge" under the Spill Act and WPCA is disingenuous, at best.
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severally liable for all cleanup and removal costs and dmnages sought in this action, and their

Motion should be denied. In this regard, Maxus and Tierra misunderstand the State's allegations

regarding alter ego'and common economic unit. The State alleges that the other members of the

RcpsoJ Group are jointly and severally liable for the acts and liahilities of Maxus and Tierra, not

acc, Accordingly, Maxus' and Tierra's argument for dismissal on this point is misplaced.

Finally, not only do Maxus and Tierra ignore the factual allegations in the Complaint

regarding their direct discharges, they go so far as to virtually rewrite the State's allegations

regarding their conduct in conducting "response actions" to support a preemption argwnent that

does not otherwise exist. The Chief Judge for the United States District Court of New Jersey,

Judge Garrett E. Brown, recently rejected Defcndants' S<UTIe efIorts to recast the State's

Complaint into a challenge to the United States Environmental Protection Agency's ("USEPA")

remedial actions in the Newark Bay Complex. Pursuant to its own clear terms, the State's

Complaint does not challenge any actions taken by USEPA or Defendants pursuant to the

relevant agreements. This action is brought to recover the State's cleanup and removal eosts and

otber d<UTIages suffered because of Defendants' discharges of TCDD4 As found by numerous

courts, there is no basis for preemption under these circlunstmlceS.

In short, under tbe clear standards by whieh a motion to dismiss for failure to state a

claim must be judged, Maxus' and Tierra's Motion should be denied in its entirety.

As alluded in Maxus' and Tierra's Motion·- from a single pesticide manufacturing plant

. on the banks of the Passaic River, Defendants, including Maxus and Tierra, have single-handedly

4 :T11C State, however, is not seeking natural resources damages in this action and specifically 'reserves the right to
bring such action in the future. PIs.' Am. Camp!. at ~ 6.
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created one of the world's worst sites for dioxin contamination. PIs.' Am. Comp!. at 11 2.

Beginning in the 1940s with acc's operation of the Lister Site as a pesticide manufacturing

.plant and continuing into the 1980s during Maxus" and Tierra's ownership and control,

Defendants discharged an extremely hazardous substance, TCDD, onto the Lister Site itself, into

outfalls, sewer lines and other conduits, and iato the Passaic River and Newark Bay Complex.

See PIs.' Am Comp!. at 1111 23,24. The detrimental effects of Defendants' discharges and the

resulting contamination throughout the Newark Bay Complex cannot be under·emphasized.

There is now a complete ban on the consnmption of all fish and crab from the Newark Bay

Complex, which continues to present a substantial threat to the health of the citizens of New

Jersey and the envirorunent. Id. at ~ 3.

From the beginning of its operations at the Lister Site, acc dumped nearly all 0 fits

waste, including TCDD, into the Passaic River. Id. at 11 45. la addition to dumping nearly all of

its contaminated waste into the Passaic River, the plant was also in deplorable condition,

continuously leaking and spilling TCD]) from the buildings and equipment at the Lister Site.

Ph.' Am. Comp!. at ~11 42-45. The equipment and pipes at the Lister Site were continually

blocked and leaking to such an extent that acc was forced to wash the floor with sulfuric acid

twice monthly in an effort to remove the TCDD-saturated products spilled on the floor of the

manufacturing building. Id. at 1145. Although acc ceased production at the Lister Site in 1969,

the discharges of TCDD and other hazardous substances from the buildings, equipment, pipes,

drains, sewers and other vessels did not stop but continued into the 1980s. See id. at m18, 22·

23.
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In 1983, Maxus was created as the parent company of OCC's predecessor in interest,

known at one time as Diamond Shamrock Chemicals Company. fd. at11'i119-20. In 1986, Maxus

sold the stock of Diamond Shamrock Chemical Company to OCC, which evcntually merged

Diamond into itself. rd. at 11 20. As part of the 1986 transaction, Maxus agreed to manage and

indemnify acc from the environmental liabilities associated with the Lister Site. Id. at 11'i1 21

22. OCC acquircd 120 Lister Avenue and re-acquired 80 Lister Avenue in 1984 and 1986,

rcspectively, and acc transferred both properties to Tierra in 1986. Id. at ~ 23.

Since discovering the TCDD contamination in tbe early 1980s, DEI' has been working

alongside USEI'A, tbe United States Army Corps of Engineers, New Jersey Department of

Transportation, and various other local, Slate and federal agencies to address tbe mUltifarious

impacts of the TCDD contamination at and tram the Lister Sileo rd. at mr 51-53, 60-62.

The State brought this action to recover its past costs associated with Defendants'

discharges, for a declaratory judgment for its future costs associated with the Defendants'

discharges, and to recover damages tilat ti,e State has suffered as a result of the Defendants'

conduct. rd. at 11~ 66-98.

LEGAL ARGUMENTS

POINT I

LOW STANDARD OF REVIEW FOR MOTION TO DISMISS.

Maxus and Tierra seek the dismissal of all of the State's claims pursuaqt to K 4:6-2(0)

for failure to state a claim. The level of pleading necessary to survive a motion to dismiss

pursuant to R. 4:6-2 (e) is minimal. "To survive a motion to dismiss for failure to state a claim

the facts alleged in the complaint must merely suggest a cause of action." Printing Mart-
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Morristown v. Sharp Elec. Corp., 116 N.J. 739, 746 (1989). 111e Supreme Court has madc clear

that a motion to dismiss for failure to state a claim "should be granted in only tile rarest of

instances." Id.; see also F.G. v. MacDonell, 150 N.J. 550, 556 (1997).

In considering a motion to dismiss, a court is required to cxamine the pleadings

generously in favor of the non-movant, excluding evidence outside the pleadings. Se,

MacDonell, 150 l::l.J, at 556. A court may not consider anything other than whether the

complaint states a cognizable cause of action. Rieder v. D@'t of Transp., 221 N.J. Super. 547,

.552 (Ch. Div. 1987). If a generous reading of the allegations in the complaint merely suggests a

cause of action, the complaint will withstand the motion. Printing Mart-Morristown, 116 N.J. at

746. Pleading standards are liheral at this stage of the case and require the Court to accept as

true all of the allegations put forth by the State in its Complaint. Id. The Court must also give

the allegations in the Complaint the benefit of all reasonable inferences. See Indep. Dairy

Workers Union v. Milk Drivers Local 680, 23 N.J. 85,89 (1956). The Court must search "the

complaint in depth and with liberality to ascertain whether the fundament of a cause of action

may be gleaned even from an obscure state of claim." Printing Mart-Morristown, 116 N.J. at

746. The standard is important because Maxus' ~md Tierra's Motion is based almost entirely on

their allegation that the State did not assert that discharges occurred dming their ownership or

control, which necessarily requires the reader to omit entire sections of the Complaint.

The State's Complaint is well within the purview of the Rules. The Complaint sets forth

facts supporting each cause of action, including Maxus' and Tierra's discharges of TCDD and

other hazardous substances into the Newark Bay Complex. Defendants cannot show that the

State's Complaint demonstrates the "rarest of instance" where a claim warrants dismissal. See
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Printing Mart-Morristown, 116 1il.c at 746. Because the Court must consider what is actually

pleaded in the Complaint, Maxus' and Tierra's Motion must be denied.

POINT II.

MAXUS AND TIERRA ARE LIABLE FOR DIRECT
DISCHARGES TO THE NEWARK BAY COMPLEX.

Maxus' and Tierra's entire Motion is predicated on their assertion that the State failed to

allege that any discharge occurred from or onto the Lister Site during the time of their ownership

or control. See Maxus and Tierra Mot. to Dismiss at p. 3. At the same time, MaXlIS and Tierra

acknowledge that they would be liable "if the State can prove (among other things) that Maxus

and Tierra.. actively discharged contamination into the environment." Id. (emphasis in

original). Oddly, Maxus and Tierra completely ignore the allegations in the State's Complaint

that Maxus and Tierra are responsible for active discharges of contamination into the

environment: "discharges of TCDD continued to Occur from the Lister Site" during their

ownership and control of the site. Pis.' Am. Compl. at '1'1 22-23.

The State's Complaint is more than sufficient to defeat a motion to dismiss tiled pursuant

to R. 4,6-2 (e).

A.The State's Complaint alleges that Maxus and Tierra
are directly responsiQle for dischargi's of TC;DD.

1. The State's Complaint alieges that discharges of TCDD and other
hazardous substances occurred during Maxus' and Tierra's ownership or
controi of the Lister Site.

Although wholly ignored by Maxus and Tierra, the State's Complaint clearly and

specifically alleges that discharges of TeDD occurred while both Maxus and Tierra owned and

controlled the Lister Site. The Complaint states:

- II -



During the time of Maxus' control [heginning in 1983], discharges of TCDD
continued to occur from the Lister Site into the Newark Bay Complex.

During the time ofTierra's ownership and control [begilmipg in 1986], discharges
afTCDD continued to occur from the Lister Site into the Newark Bay Complex.

Pis.' Am. Compi. aqMj19-23;

Defendants. [Maxus and Tierra] discharged pollutants (TCDD) into the Newark
Bay Complex within the meaning ofN.J.S.A~58: JOA-3 & 58: IOA-6.

Pis.' Am. Campi. aql 77.

Defendants [Maxns and Tierra] released and discharged hazardous snbstances
(TCDD) into the Newark Bay Complex and surrounding areas ....

Pis.' Am. CompI. at, 84.

Defendants released, discharged, and failed to remedy the releases and discharges
of TCDD into the Newark Bay Complex and surrounding arcas ....

Pis.' Am. Compi. at "1 92, 97. This language is simple, concise, direct, and unmistakable:

Maxus and Tierra discharged hazardous substances (TCDD) during the period of their ownership

or control of the Lister Site.' In addition to the specific language above, the Complaint

repeatedly states that Maxus and Tierra are dischargers of TCDD and that, under tile Spill Act,

Maxus and Tierra are liable as "dischargers" and "persolls in any way responsible." Sec PIs.'

. Am. CompI. at" 5, 23, 23, 72, 73, 77, 84, 85, 86, 87, 92.

2. The Court must reject Maxus' and Tierra ~s attempt to re-characterize the
State's allegation ofdirect discharges.

MaxllS and Tierra go to great lengths to argue that, although the State's Complaint says

"discharge," the State really means passive migration. However, neither Maxus nor Tierra is tlIe

author of the State's Complaint. When the State's Complaint states "discharge," the State means

5 Rule 4;5-7 simply requires that allegations in <'1 pleading be simple, concise, and dirc<;tand that the pleading shall
be liberally construed in the interest ofjustice.
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discharge, not passive mib'Tation. The tenus "discharge" and "a discharger" are statutorily

defined and, as courts have detennined, do not involve the passive migration of pre-existing

contamination. The Spill Act defmes "discharge" as:

any intentional or unintentional action or omission resulting in the releasing,
spilling, leaking, pumping, pouring, emitting, emptying or dumping of hazardous
substances into the waters or onto lands of the State ....

NJ.S.A. 58: 10-23.11 b. Similarly, the WPCA defines "discharge" as:

any action or omission resulting in the releasing, spilling, leaking, pumping,
emitting, emptying, or dumping of pollutants into the waters of the State, onto
larld or into wells from which it might flow or drain into said waters ....

NJ.S.A. 58:10A-3e. It is nndisputed that courts have interpreted these definitions to exclude

passive lnigration of pre-existing contamination.

When the State of New Jersey, through the DEP and the New Jersey Division of Law,

alleges claims in its Complaint pursuant to the Spill Act and WPCA and useS the word

"discharges" to describe Defendants' condnet, the only rational reading of that document is that

the State means "discharges" as they are defined in the cited statutes. Tbus, taking the

allegations in the State's Complaint as true, Maxus and Tierra are directly responsible for

discharges of hazardons substances and subject to liability under the Spill Act, WPCA, trespass,

public nuisance, and strict liability.

Maxus and Tierra base their entire argument on the fact that acc ceased operations at

the plant on the Lister Site in 1969. See Maxus and Tierra Mot. Dismiss at p. 16. '111e fact that

ace ceased production at the Lister Site in 1969 has no bearing on whether discharges ofTCDD

and other hazardous substances continued from the buildings, tanks, pipes, sumps, pumps,

sewers, and other vessels on the Lister Site into the 1980s. As the Supreme Conrt has
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emphasized, there is no de minimis threshold for liability for a discharge. Marsh v. De!"t of

Bnvt!. Prot., 152 N.J. 137, 150 (1997). Thus, if any TCDD or other hazardous substances

released, spilled, leaked, emitted, emptied or otherwise escaped from the vessels on the Lister

Site wbile Maxus and Tierra owned and/or controlled the site, Maxus and Tierra are jointly and

severally liable for all costs and damages. The Motion must be denied.

B. Direct discharges ofTCDD impose joint and several liability pursuant
to the Spill Act, WPCA, public nuisance, trespass and strict liability.

A discharge of hazardous substances from and onto the Lister Site imposes joint and

several liability on Maxus and Tierra for all causes of action alleged by the State.

1. The Spill Act and WPCA impose stricl, joint and several liability.

The Spill Act imposes strict, joint and several liability on any person that dischargcd or is

in any way responsible for a discharge of hazardons substances. N.J.S.A. 58:10-23.llg; In rc

Kimber v. Petro. Corp., 110 N.J. 69,73 (1988). Under the Spill Act, a "discharger" is one who

has discharged a hazardous substance or is in any way responsible for such hazardous substance.

discharged. ln re Kimber, 110 N.J. at 73. As the Snpreme Court stated, "the liability of a

discharger is absolute - it is strict, 'without regard to fault,' and joint and several.. ." .!iL Thus,

because the State's Complaint clearly states that Maxus and Tierra discharged a hazardous

substance (TCDD), it has sufficiently pleaded a canse of action nnder the Spill Act. This is true

even if M,axus and Tiena simply owned or controlled the Lister Site at the time of a discharge.

Sec Marsl}, 152 1'1J,. at 148-150 (an owner or operator of propcriy from which a hazardous

substance was discharged dnring its period of ownership or cOlltrol is a discharger); Dcp't of

lOnvt!. Prot. v. Ventron Corp., 94 N.J. 473,502 (l983) (ownership or control over property at the

time of a discharge makes a party a discharger).
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Similarly, the WPCA defines discharge to mean "an intentional or unintentional action or

omission resulting in the releasing, spilling, leaking, pnmping, pouring, emitting, emptying, or

dumping of a pollutant into the waters of the State, onto land or into wells from which it might

flow or drain into said waters. , .." N,J.S.A, 58: 10A-3. The WPCA also imposes strict, joint

and several liability against dischargers, See CPS Chem. Co, v, Cont'I Ins. Co" 222 N.J, Super.

175,179-180 (App, Div, 1988) (contamination ofa watershed and well field was indivisible and

thus defendants were held jointly and severally liable for the costs of the curative measures

designed to combat the condition they created).' As such, any act or omission by Maxus or

Tierra during their ownership or control leading to a discharge would subject them to joint and

several liability under the WPCA.

2. Direct discharges of TCDD also impose liability on Maxus and 11erra
under the common law.

Maxus and Tierra also argue that the State's common law claims of public nuisance,

trespass, and strict liability must be dismissed because the State only alleges that Maxus and

Tierra are responsible for passive migration.' See Maxus and Tierra Mot. to Dismiss at pp. 11-

6 'The application of joint.and several liability under the WPCA is further evidenced by tbe 1987 amendment to the
Comparative Negligence Act, NJ.S.A. 2A:15-5.4 which modified joint and several liability in toxic 1011 actions with
the exception of actions brought pursuant to New Jersey's enviromncntal laws. "Nothing in this act shall be
construed to apply to any action brought by the Department of Environmental Protection, or any other governmental
agency or entity pursuant to the environmental laws of this State including, but not limited, to the ... Water Pollution
Control Act." N.J.S.A. 2A:J5-5.4.

7 Maxus and Tierra also arguc in a footnote that the Statc's commOn law claims should be dismissed because tbey
are "premised on 'old remedies' that arc 'inappropriate' for environmenulJ pOllution cases ...." Maxus and Tierra
Mot. Dismiss at p, 12, n. 3. It is ironic that in one brief Defendants (represented by common counsel) argue that the
State's statutory claims should be dismissed because their discharges pre-date the Spill Act and WPCA, (OeC Mol.
to Dismiss at pp, 1, 6, 10, 13) and in the other brief argue that the State's common law claims should be dismissed
because they have been replaced with the sUllu10lY claims. Notwithstanding the inherent inconsistency in the
Defendants' arb,lUments, as the Chief Justice of the Supreme Court .once noted, common law remedies, including
trespass, nuisance and strict liability, are useful remedies in hazardous waste suits. 1. Zazzali and F. Grad,
"Hazardous Wastes: New Rights and Remedies" 13 SETON HALL LREV. 446, 460-462 (1983); f~.J!lso Venh:QIL 94
N.J. at 492¥93 (finding that a polluter was liable under public nuisance and strict liability, in addition to the Spill
ACL)
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IS. To be sure, the dioxins from the Lister Site have chnrned throughout a vast expause of New

Jersey's waterways. However, as previously discussed, Maxus and Tierra are liable for

discharges of TCDD, which is sufficient te impose liability under the State's common law

claims.

Under welI-established principles, one who owns or controls property is "strictly liable to

others for harm caused by toxic wastes that are stored on his property and flow onto the property

of others." Ventrol}, 94 N.J. at 488; see also Morton Int'!, Inc. v. Gen. Ase. Ins. Co. of Am., 134

N.J. 1,89-90 (1993). In Ventron, the Supreme Court held that environmental law "has evolved"

such that "those who use, or permit others to use, land for the conduct of abnormalIy dangerous

activities are strictly liable for resultant damages." Id.; see also Dep't ofEnvtl. Prot. v. Arlington

Warehouse, 203 N.J. Super. 9, 14 (API'. Div. (985) (holding that under common law principles

pre-existing the Spill Act, those who own or store hazardous substances are strictly liable for

their discharge).

Thus, Maxus and Tierra cannot evade their liability by claiming that they arc merely

subsequent owners of the Lister Site. If, as the State alleges, discharges continued to occur from

the vessels on the Lister Site while it was under the ownership and/or control of Maxus and

Tierra, they arc liable as such. A discharge occurs when hazardous materials leak, not when they

come to rest inside a vessel. See Atlantic City MUll. Uti I. Auth. v. Hunt, 2lO N..!. Super. 76, 96

(API'. Div. 1986). Accordingly, Maxus and Tierra are liable for the discharges that occurred

during their ownership and control as alleged in the State's Complaint. See id.
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POINT III.

FEDERAL LAW DOES NOT PREEMPT THE STATE'S CLAIMS.

Be~ause Maxus' and Tierra's argument regarding preemption simply reiterates the

arguments raised in acc's Motion to Dismiss regarding preemption, the State adopts and

incorporates its Brief in Opposition to OCC's Motion to Dismiss concerning preemption. See

PIs.' Resp. acc Mot. to Dismiss at PI'. 13-20. The State will, however, hriefly address the

arguments set forth in Maxus' and Tierra's motioIl.

Maxus' and Tierra's arguments seeking dismissal of the State's claims based on

preemption arc wholly contingent upon their mischaracterization of the State's claims. The

standard of review in deciding a motion to dismiss, however, requires that the Court limit its

analysis to the claims as alleged in the relevant pleading and does not permit the Court to review

extrinsic evidence or adopt Defendants' miseharacterization of the State's claims. Printing Mart

Morristown, 116 N.J. at 746 (on a motion to dismiss for failure to state a claim, plaintiffs are

entitled to every reasonable inference of fact). This standard is consistent with the United States

Supreme Court precedent concerning preemption analysis. ]llClced, federal preemption of state

law is disfavored and "courts should not lightly infer" that state law has been preempted hy

federal law. lnt'! Paper Co. v. Ouellette, 479 U.S. 481, 490 (1987). Thus, the issue before this

Court is not whether the Complaint containS any set of facts which could support a claim that is

preempted by federal law, but rather, whether any generous reading of the Complaint supports a

claim that is not preempted by federal law. Because the State has not alleged a cause of action

based upon Maxus' or Tierra's conduct ill implementing "response actions" with the USEPA or

any other State or federal agency, there is no claim to preempt. The Motion must fail on that

point alone.
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Moreover, it is interesting to note that Maxus and Tierra also go to great lengths to

incorporate out-of~context quotes from the recent opinion in New Mexico v. General Elec. Co.,

467 F.3d 1223 (10th Cir. 20(6). In that case, the issue before the court was whether the State of

New Mexico could recover natural resource damages under state law for groundwater

contamination (a contaminant plume) situated outside the USEPA's existing remediation system.

New Mexico, 467 F.3d at 1240. To support its natural resource damages theory, New Mexico

argued that the USEPA's selected remedy failed to address the entirety of the contamination and

that the on-going remedial work was insufficient to restore the groundwater to acceptable levels.

Id. at 1249. The comt held that because the USEPA had already selected a remedial response

plan, New Mexico's claims constituted an impermissible challenge and were therefore

preempted' The court further observed that to award New Mexico natural resource damages

under its theory that the USEPA' s remedial action was insufficient would require the court to

substitute its judgment for that of the USEPA, 'ill act it was loathe to do. Id. at 1249-50.

Despite being inapplicable to New Jersey courts, and expressly rejected by the federal

courts sitting in New Jersey, Maxus aud Tierra argue that rationale behind the New Mexico

decision is dispositive of this case. However, ueither the facts, the claims at issue, nor the relief

sougbt in New Mexico are similar to this case. In the instant case, the State is not seeking to

recover natural resource damages, thus the panoply of issues related to the scope and efficacy of

USEPA's remedial efforts and their effect on potential natural resource damages simply do not

S In determining that New Mexico's claims for natural resource damages constituted a challenge, it appears the
COUli applied the expansive Ninth Circuit view of federal jurisdiction over claims based solely on state law. 'I1le
opinion provides that "the State's lawsuit calls into question the EPA's remedial response plan, it is related to the
goals of the cleanup, and thus constitutes a challenge to the cleanup ... ," However, in the United States District
Court for the District of New Jersey, Cbief Judge Brown flatly rejected the Ninth Circuit Court of Appeals'
expansive view of federal jurisdiction and preemption, holding tbat the Ninth Circuit's standard was i.nconsisten(
with binding 'I11ird Circuit precedent. Sec D$iLof Envtl._ Prot. v OccidcnLal Chcm. Com. No. 06-401, 2006 WL
2806231 '9- to (D.N.J. Sept. 28,200,6).
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..~....

exist. Pls.' Am. CampI. at ~ 6. Further, unlike New Mexico's claims, here, the State's claims do

not constitute a "challenge" and undeniably do not require that USEPA alter Or amend its

selected remedy. In his Ordcr grantiug the State's Motion to Remand, Judge Garrett E. Brown,

Chief Judge of the United States District Court for the District of New Jersey, thoroughly

examined the issue of whether the State's claims for monetary damages constituted a challenge

to USEPA's actions and determined they did not. Dep't of EnvtI. Prot. v. Occidental Chern.

Com., No. 06-401, 2006 WL 2806231 *9-10 (D.NJ. Sept. 28, 2006).

Accordingly, Maxus' and Tierra's reliance on New Mexico is misplaced, and that case is

inapplicable to this matter. Moreover, New Mexico does not stand for the proposition that all

claims for costs and monetary damages are preempted by federal law. Rather, it was limited to

the speclfic fact, of that case. For these reasons and the reasons set forth in the State's Brief in

Opposition to OCC's Motion to Dismiss, Maxus' and Tierra's Motion should be deuied.

POINT IV.

THE STATE DOES NOT CLAIM THAT MAXUS AND
'l1ERRA ARE LIABLE AS THE ALTER EGOS OF ace.

Maxus and Tierra lastly argue that the "Repsol Gronp's" status as a common economic

unit and fue alter ego of each ofuer is insufficient to impose liability on Maxus and Tierra for the

actions of ace. Maxus and Tierra Mot. to Dismiss at p. 22. Maxus and Tierra create an

argument fuat does not exist under the State's Complaint. Nowhere in the State's Complaint

does fue State allegefuat the Repsol Group (defIned as Maxns, Tierra, Repsol YPF, S.A., YPF,

S:A., YPF Holdings, Inc., and CLH Holdings) includes OCC. Nor does the State allege fuat any

member of the Repsol Group, individually or in any combination with any other members, is the

alter ego ofOCC. Thus, OCC is not part of ti,e alter ego or conunon economic unit allegations.
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However, the Complaint docs allege that the members of the Repsol Group. are the alter

egos of each other and act as a conunon economic unit9 Pis.' Am. Compl. at '1 38. The

Complaint further provides that Maxus and Tierra are liable as di$chargers and persons in any

way responsible for discharges ofTCDD. See Pis.' Am. Compl. at W22, 23 and 28. Thus, it is

the direct liability of Maxus and Tierra ti,at makes them, and each member of the Repsol Group,

jointly and severally liable to the State. Again, on this basis, the Motion should be denied.

CONCLUSION

The Motion to Dismiss filed by Maxus and Tierra should be denied upon one fair reading

.the State's First Amended Complaint. At this point in the proceedings, the facts alleged in the

Complaint need only suggest a cause of action and must be taken as true. Maxus' and Tierra's

omission of the factual allegations contained in paragraphs 22 and 23 aside, the Complaint

alleges discharges while the Lister Site was owned and/or controlled by Maxus and Tierra. This

fact alone requires that Maxus' and Tierra's entire Motion fail. Every argument that Maxus and

Tierra put forward, independent of oce's Motion to Dismiss, depends upon a reacling of the

Complaint that is nnsupported by the actual words used in the Complaint. For these reasons, and

the reasons set forth in the State's Brief in Opposition to Occidental Chemical Corporation's

Motion to Dismiss for Failure to State a Claim, Maxus' and Tierra's Motion to Dismiss should

be denied in its entirety.

9 Maxus and Tierra do not as;crt-that the State's Complaint fails to sufficiently allege the alter ego and common
economic unit status of the Repsol GrollI' and its members.
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SUPERIOR COURT OF NEW JERSEY
ESSEX COUNTY: LAW DIVISION

1"
• PREPARED BY THE COURT

HON. RACHEl N. DAVIDSON

NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION, et aI,

Plaintiffs,

vs.

. OCCIDENTAL CBEMICAL CORP., et aI,
:t

Defendants.

DOCKET NO. ESX-L-9868-05

CiviI Action

ORDER

TIllS MATTER having come before the court on motion of defendant Occidental and

rriotion of defendants Maxus and Tierra, each seeking to dismiss the amended complaint for failure

to state a claim under which relief can be granted; and for the reasons attached,

IT IS on this 31st day of March, 2008, ORDERED that:

1. Both motions are denied.

A copy of this order shall be served on all parties within seven days.



MEMORDANDUM OF DECISION

This matter comes before the court on two motions filed by two different groups

of defendants inthis matter. Both motions seekto dismissplaintiffs' complaint for

failure to state a claim.

The Amended Complaint in this matter was filed on November 30, 2006, by the

New Jersey Department of Environmental Protection (NJDEP) against Occidental

Chemical Corporation (Occidental), Tierra Solutions, Inc. (Tierra), Maxus Energy

Corporation (Maxus), and other defendants collectively referred to the as the Repsol

defendants, alleged to be the alter egos of Maxus and Tierra. Plaintiffs' complaint relates. .

to the discharge of2,3,7,8-tetrachlorodibenzo-p-dioxin, known as TCDD,from what was

a plant manufacturing pesticides, located at 80 Lister Avenue in Newark, New Jersey.

Plaintiffs claim thatTCDD was discharged into the Passaic River and the Newark Bay.

Plaintiffs' claims fall into five categories: claims under the Spill Compensation

and Control Act (Spill Act), N.J.S.A. 58: 10-23. l1a et aI., enacted in 1977, claims brought

under the Water Pollution Control Act (WCPA), N.J.S.A. et aI., also enacted in 1977, and

claims brought under common law theories of nuisance, trespass and stIict liability.

Under the Spill Act, the State has different options as to how to respond to a polluted site:

"cleanup the discharge and bring an action to recover the costs," "direct the discharger to

cleanup or arrangefor the cleanup of the discharge," or "require responsible polluters to

pay for cleanup andremoval costs prior to remedial action." New Jersey Dep't of

Environmental Protection v. Exxon Mobil Com., 393 N.J. Super. 388 (App. Div. 2007)

(citations omitted). In this case, plaintiffs have begun remediation of the site and are
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seeking reimbursement for those costs, a declaratory judgment that the defendants have·

to pay for future costs and additional damages.

The standard that the court must apply in addressing a motion fol'failure to state a

claim is well established. See Printing Mart-Morristown v. Sharp Electrtmics Corp., 116

N.J. 739 (N.J. 1989). .Dismissing complaints at this early stage is discouraged and if

plaintiffs' complaint can be construed as stating a cause of action, defendants' motions

must be denied.

The history of the ownership of the plant in question is extremely convoluted.

Because the motion is one forfailure to statea claim, the court rieedonly WOlTY about

what the complaint alleges, not whether the allegations are true. The complaint alleges

that the propertywas owned by acc, which stopped manufacturing at the site in

question in 1969. Amended Complaint 'J! 26. The complaint also alleges that the T.CDD

continued to leak from the site into the 1980s. Amended Complaint 'll.18, 22-23. The

complaint also alleges that as. a result of a transaction that occurred in 1986, Maxus

agreed to manage and indemnify acc from environmental liabilities at the site.

Amended Complaint'll 27.

For the sake of clarity, defendants' arguments will be addressed in the order in

which they are presented in their papers.

Occidental's motion

Occidental argues first that "because the Amended Complaint itself makes clear

that all of plaintiffs' claims arise out of discharges that ceased in 1969," almost all of

plaintiffs claims are barred by the statute of limitations. The Spill Act defines

"discharge" as "any intentional or unintentional action or omission resulting in the
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. releasing ... of hazardoussubs.tances ... ," N.J.S.A.58:1O-23.11b. The Water Act

defines "discharge" as "an intentional or unintentional action or omission resulting in the

releasing ... ora pollutant ...." N.J.S.A.58:lOA-3e. Plaintiff agrees that passive

migration is not a "discharge" under either statute. The Amended Complaint alleges in

'J[ 39:

. OCC owned the Lister Site from 1940through 1971. From
the mid-1940s through 1969, OCC manufactured
agricultural chemicals at a portion of theLister site,
including dichlorodiphenyltrichloroethane ("DDT") and
phenoxy herbicides. DDT production began before the end
of World War IT and continued through the late-1950s
when bce's DDT operations were consolidated at its
Greens Bayou Plant in Houston, Texas. The Greens Bayou
Plant was also extensively contaminated with haz·ardous
substances intentionally discharged by oce

The plain reading of the complaint is that manufacturing at the Lister Site ceased

in 1969, a fact on which all parties agree. However, the complaint does not allege that

discharge ceased in 1969. Moreover, even if 'J[ 39 were ambiguous as to whether what
.' . .

. .

.ceased in 1969 was the discharging of pollutants or the manufactUling activities, the

caselaw in New Jersey on dismissals forfailure to state a claim under N.J. Court R. 4:6-

2(e), requires that all inferences be made in filvor of plaintiff and in favor of a reading

that would give rise to a viable cause of action. The complaint is also clear that

discharges occurred into the Newark Bay Complex during the time that Maxus controlied

and that Tierra owned and controlled the Lister Avenue site, Amended Complaint 1['J! 22,

23. This was no earlier than 1983, after the enactment ofboth the Spill Act and the

Water Act. Amended Complaint 1[ 19 - 23. To summarize, the court finds that the

Amended Complaint alleges discharges for which Occidental could be found liable that
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occurred at least as late as 1983. Thus, the court also rejects any argument by OCCidental

based on theappIicabiIity of the Spill Act and the WPCA to claims for discharges that

OCCUlTed before these statutes were enacted.

Occide;ntal next argues that the limitations period is ten years, under N.J.S.A.

2A: 14-1.2(a). N.J.S.A. 2A:14-L2 provides for a ten year statute of limitations for State

actions, excepting any civil actions commenced by the State "concerning the remediation

of a contaminated site or the closure of a sanitary landfill facility, or the payment of

compensation for damage to, or loss of, natural resources due to the discharge of a

hazardous substance, and subject to the limitations period specified in section 5 of P:L.

2001, c. 154 (C 58:lOB-17.1)." NJ.S.A. § 2A:14-1.2.

N.J.S.A. 58:10B-17.1 applies to "any civil action concerning the remediation ofa

contaminated site ... commenced.by theState pursuant to the State's environmental laws

...." N.J.S.A. 58: lOB-17. 1. The statute defines environmental laws as including not

only the Spill Act and the WPCA,to which it expressly refers, but also "any other law of

regulation by which the State may compel a person to perfOlID remediation activities on

contaminated property." N.J.S.A. 58: lOB-17.L While conceding that this statute saves

the Spill Act claims for clean up and removal costs, Occidental argues that theSpill Act

claims for damages to state property, Spill Act claims for civil penalties, and the common

law claims fall outside of N.J.S.A. 58:10B-17.1, and.are governed by the ten year statute

of limitations in NJ.S.A. 2A: 14c1.2. Plaintiffs argue that the broader limitations period

of NJ.S.A. applies to all of their claims.

The court agrees with the plaintiffs' plain reading of this statute. Certainly, the

common law causes of action may be used to compel a person toperfOlm "remediation. .
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· activities on contaminated property," and therefore the common law claims are covered

by the more generous limitationsperiod. The court finds that the Spill Act claims for

damages to state property and for civil penaltics are also covered by N.J.S.A. 58:lOB-

17.1. The statute refers to causes of action "concerning" remediation, which means

relating to or having to with the remediation of the contaminated site. Webster's New

World College Dictionary, Fourth Edition. Thus, while the Spill Act claims in question

certainly do not "arise" out of remediation, they do concern it.

Occidental next argues that thc course of dealingwith the federal government's

EPApreempts a state action. Occidental states that plaintiffs' "attempt to impose liability

on Occidental and the other defendants for activities taken in furtherance of USEPA's

response action at the Lister Avenue Site, the Passaic River and Newark Bay is

preemptcdas amatter of federal law." Occ. Br. p. 15. Occidental concedes that

CERCLA does not expressly preempt state law. Absent eXpress preemption, Occidental

relies on conflict preemption, arguing that "plaintiffs' cUiimsthatdefendants are subject

to statutory Iiabili ty or have committed tortious conduct by perfonning their agreements

with the USEPA directly intelferes with central aims of CERCLA and must yield to

federal law." ace. Br. p. 16. The defendants are currently involved in federally

mandated clean up programs.

Again, the court has before it the plain language of the complaint. The complaint

is careful to avoid preemption issues; it explicitly states after every count that:

nothing herein is intended to seek, and should not be
interpreted to seek, that Defendants undertake any cleanup,
removal, or remedial action within the Newark Bay
Complcx or on the Lister Site in response to this
Complaint. Plaintiffs are not seeking, and this Complaint
should not be characterized as asserting a claim for natural
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resources damages....Additionally, Plaintiffs are not
seeking to enforce orrecQver any costs covered by the 1990
Consent Decree regarding the Lister Site, nor are they
seeking to enforce the December 14, 2005 Directive
regarding the funding of a source control dredge plan or the
September 19, 2003 Directive regarding assessment of
natural resources damages. . .

Thus, plaintiff's complaint is careful to seek only monetary damages..·The court agrees

with the distinction made by the Hon. Garrett E. Brown, Jr., in New JerseyDep't of

Environmental Protection v. Occidental Chemical Corp., 2006 WL 2806231 (D.N,J.,

Sept. 28,2006) (Brown, J.), between monetary damages and otherrelief. As the District

Court found, while the monetary relief sought maybe "relatedto" the EPA's actions in .

this area, this is not sufficient to· find preemption.

There are no claims in the complaint seeking damages resultingfIom either the

defendants' "activities taken in furtherance of USEPA's response action" or conduct

resulting from "perfonning their agreements with tht; USEPA." In considering whether

plaintiffs' claims should be dismissed for failure to state a claim at this early stage, the·

court must accept the complaint on its face and on its face there is nothing to give rise to

preemption. It appears from a comparison of the plaintiffs' and Occidental's briefs on

this issue, that there is little or no area of disagreement with regard to the law in this area

and. its ramifications in a case such as this. Instead, the disagreement is on the facts and

whether liability mising from specific actions taken by Occidental may give rise to a

preemption argument. It may be that as this case progresses, facts develop in such a way

that preemption of all or part of plaintiffs' claims does become an issue. But it is not an

issue based on the plain meaning of thc complaint and therefore defendants' motions are

denied on this issue.
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Finally, Occidental argues that plaintiffs cannot state a c1aimforrestitution or

unjust enrichment. The Amended Complaint seeks "restitution for [defendants'] unjust

enrichment." On its face, this language of the complaint appears to allege a theory of

unjust enrichment. Unjust enrichment is a legal theory, for which restitution is a measure

of damages. Rcstat.lst of Restitution, § 1 (2008) ("A person who hasbeen unjustly

enriched at the expense of another is required to make restitution to the other.").

Occidental demonstrates that under the l;lw plaintiffs cannot make a claim for ,.mjust

enrichment based on the facts alleged in the complaint. Once again, there is no real

dispute between the parties. Plaintiffs repeat that they are putting forward five claims:

Spill Act, WPCA, trespass; nuisance and strict liability, thus disavowing any claims

under a theory of unjust enrichment. Because the theory of unjust enrichment is not a

claim that is being promoted by plaintiffs, despite their use of the phrase, no cause of

action or unjust enrichment exists to be dismissed. As to restitution, it is sought as a

measure of damages and Occidental does not argue thatplaintiff's claim for restitution as

damages should be dismissed.

Maxus and Tierra's motion

The Maxus and Tierra defendants also seek to dismiss the Amended Complaint on

\

grounds that it fails to set forth a cause of action against them under Rule 4:6-2(e).

The first basis for the motion is that the complaint fails to allege that Maxus and

Tierra discharged dioxin. In support of theirmotion, the Maxus defendants claim that the

complaint does not allege that any "discharge" took place during the time that they

allegedly owned and operated the site. Plaintiffs and defendants agree that passive

migration cannot be a basis for liability in this case. The complaint makes clear that the
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. .

Lister Site closed in 1969 and the moving defendants' ownership began in 19.83 at the

earliest. The moving defendants argue that they could not have been responsible for the

discharge ofdioxin from the Lister Avenue site as they are corporate entitles that did not

come into existence until much later. However, the plaintiffs do allege in the complaint

that these defendants discharged dioxin. See Amended Complaint 'JI'J! 22, 23. These

counts recognize the passage of time; they allege that during the time of the moving

· defendants'ownership, "discharges of TCDD continued to occur."

At first blush. it might appear that once the Listcr Site closed there could no longer

· be any active discharge, onlypassive migration. This is the claim of the moving .'

defendants ("defendants had no nexus with the Lister Site until a point atwhichonly

passive migration of previously-discharged contaminants was allegedly occuning" Reply

Br. p. 1) and it is clearly the conclusion that the moving defendants would like this court

to reach. However, the definitions of "discharge" under both the Spill Act and under the

WPCA are broader than that commonly used. Plaintiffs do not explain how su.ch

discharges might have occurred as late as 1983, and the facts may ultimately not support

the claim. But this is a factual issue, appropriate perhaps for summary judgment, but not

on a motion for failure to state a claim. See Central Bergen Props. v. Crown Leisure

Prods., 1996 U.S. Dist. LEXIS 22483 (D.N.J. 1996) (dismissing defendant's motion to

dismiss count three of the amended complaint where defendant's argued that "a past

discharge does not constitute a continuous violation of the WPCA ....because all

·operations were ceased at Plaintiffs property" prior to the relevant time period); see also

Atlantic City Municipal Utilities Authority v. Hunt, 210 N.J. Super 76 (1986) (suggesting

thatleaking is a discharge under these statutes).
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The moving defendants argue in their reply brief that the plaintiffs have failed to

allege faets to support their legal conclusion that the moving defendants are dischargers

of dioxin andtha:t they cannot do so beeause the "State lacks evidence to assert that any .

.such leaks were discharging contaminants as late as 1986." Reply Br. p. 4. Moving

defendants also argue that "there is good reason to be skeptical that the State has truly

mustered evidence of discharges that can be uscd to indict Maxus and Tierra." .Reply Br.

p. 9. This court cannot detennine on this motion whether Maxusand Tierra discharged

dioxin when they owned the property, which was in 1983 at the earliest. Whether there

were still discharges occurring over fourteen years after the Lister Site was s!)ut down is a

.fact question that cannot be determined on the papers submitted and that probably cannot

be detennined at this early stage of the.ease.

The scope of review at this point is limited; the court is required to examine the

complaint for anything that could state a cause of action. The court understands,the

amended complaint as alleging that while the moving defendants owned the Lister Site,

dioxin was "discharged." If the defendants are eonfident that the plaintiffs have no facts

to support such a ciaim, they can move under N.J. Ct. R.l;4-8 and under N.J.S.A. §

2A:15-59.1, make a motion for summary judgment, or both, but theeourt eannotdismiss

plaintiff's complaint for failure to state a claim based on facts outside the pleadings.

Maxus and Tierra also argue that they cannot be liable for diseharges that.

occurred prior totheir becoming Diamond's parent company in 1983, beeause a parent

corporation "cannot be held liable under the Spill Act" for its subsidiary's past diseharges

when the parent did not own the subsidiary until "after the discharged had ceased."

Analytical Measurements, Inc. v. The Keuffel & Esser Co., 843 F. Supp. 920, 925

9



(D.N.J. Igg3). They are correct on this point; plaintiff does not argue otherwise. See

also State, Dept. of Environmental Protection v. Ventron Com., 94 N.J. 473 (N,J. 1983)

(holding ownership or control over a property at the time of the discharge is sufficient to

hold it party responsible under the Spill Act, and thus finding liability ort the part of a

parent company, because the parent company had exercised effective control over the

property anhe time ofthe discharge).

Maxus and Tierra also moved on grounds that the complaint does not set forth a

cause of action under theories of stranding environmental liability and alter ego. In its

opposition to their motion, the plaintiffexpressly disclaims all such·claimsandtherefore

this issue also does not need to be reached by the court.

Finally, Maxus and Tierra's motion to dismiss based on federal preemption is

denied for the same reasons as set forth on pages five to seven above.

10
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:eEJilJMINARY S'fATEMENI

The New Jersey Spill Compensation Fund '''Spill Fund")

petitions the Supreme Court for review of that part of an. Appellate

Oiv'ision decision that umlecessarily invalidates a claim eligibility

regul'ationand dramaticallY expands the kinds of

First,. the Appellate

claims e:1igt!;>le for

DiviSion' ;iJp roperlY
I· ·1' .

invalidated N,J,A,C, 7:1J-2.7(b), which required 'ciaimant~wh,~ sought

SpiU Fw;idcompensat: iori,

Spill Fund compensation to have examined a property' before purchksing it
I "

to determine if it had hazardous substance contamination. 'sedbod, the

Appell~te Division created a de minimis exemption from liability with no

thebasis .:in,
~

23 .11g(c) 1,

Spill

<"Spill

Compensation and Control Act, N,J.S A. 58:10-

Ac-t ll
), . and allowed property owners to receive

compensation even when a discharge occurr.ed during their ownership.

Neither standard exists in the Spill Act and both requ~rementssquarelY

contravene fundamental Spill' Act policies.

New Jersey's hazardous'StIDstance contamination is a problem

transactions cleanup costs for ctischargr.s Which have already occurred.

110 ~, at 90, Therefore, it is critical that the Fund be used only for

to prevent discharges and to apportion between 'themselves in market

Private parties must be encouraged

Yet, the Fund has far too little money to perform this ::task. See

Kimber Petroleum, il·10~:·.1'LJ1. 66,
. . &.,

109 ~. 356, 10? LJ;;d.2d 349
, .' (;

"(1966) (Wilentz, C,J., dissenting), The. Spill Fund pays for hazardous
. .' ~

. .' 0,; ~
substance discharge" When responsible parties are insolvent O~j' judgment

of the' hJ.gh;;'st magnitude, !2= MiI.~Qf

66 a966),appeal di~missed,· 466IW:i,.935,

proof.

. legislatively authorized purposes,



If left standing, the Appellate Division's decision will

seriously impede the Spill [<und's fulfillment of its legislative mandate,

namely ·to compensate only those parties harmed by, but not liable for,

hazardous substance discharges. The rule invalidation may ,require the

Spill Fund to pay large sums to claimants who invited their own damages

by carelessly or even knowingly purchasing contaminatea properey. Thil

FUrid~tlst not:be,requ{pedt;. subsidiz,e the poor bus ihess ,dfCiliO';sot '

those who pu,t'cgas<!d'pr6pertywithout . examining its. "haia",~el!iStics,

Second, 'the Appellate Division's attenuation of. owner
,:" t

lialpilfty will

undel:mine the paramount objective of the Spill ;·,'-:t./ namely. ensuring

vigilance. in the Ilandling of hazar'dous substances ana thus preventing

their discharge. If property owners know they can recover from the Fund

when hazardous discharges occur, they will be less likely to take steps

to prevent such di.scharges.

Gi.ven the general public importance 0: these issues, the DEP

asks that this Cc>urt grant DllP's petition for ce.rtification, and

expressly overrule the Appellate Division'S invalidation of lL.J,L~.

,
7:1J-2.7(b} and its erroneous expansion of Spill Fund eligibility.

!J .~
PROCEDURAL HIs.IQ.ll.X 'f,

S
. Marie' Marsh filed.a Spill Fund claim on April 23, 1992. ~ After

"I'
DEP issued two Notices of Intent to Deny ("NO!") this claim, (Aa >4) DEP

!

(Aa 5). DEP denied

the claim on July 8, 1993. ~.

2

sought and received additional claim information.



Consequently, Marsh requeflted arbitration under'j,r ,J, S ,ii,

58: 10-23 .11n and 1.'L..ll~. 7: 1J··6, 7 (g) , (Aa 6),'
I.; .

Followlng the

stipulation of relevant facts, DEl? sought summary decision upholdi~g it.s

claim denial. (Aa 133), Administrative Law JUdge Beatrice Tyl,utki,
,

sitting as a Spill Fund Arpitrator, granted DEl?'s motion and denied the

claim on July 11, 1994, ill.d. Applying abundant precedent., '\Judge

TylutkifQ:n~Mar$hi'e:;j~qn~,ibieforthediSCb.argebae.cd:~.'..sreeda. tt·•••h<lee.~,ap••.:1.ofseOr.. ~t.. ye

of it. Qi:C:llrt"cicitJ,rih~'!l~:t:'owri;:i:Ship~nd b~c~~~e she ,,~~ •

WithO~t'exarriini~~i~to'~e'~~~mine whether Or not it wascont~mintted,
"'"1 I.'

.!1:I.i.a '

Marsh appeal",d this denial to the .Appellate Division .." (Pa

26) , Despite upholding this claim denial. the Appellate Decision's

1996 ,

January 25, 1996, opinion gratuitously invalidated N..r.A...!:, 7dJ~2'7(b)

and liiJ,lil ~QJltJl. addlld two requirements not included in the Spill Act,

namely that, in order for the Spill Fund to bar recovery, it must prove

that a claimant affirmatively ca\lsed a discharge and that more than ;'a de

minimis amQunt. of the hazardous substance must ,be discI;targed during. its
'\

<,

ownership. :.~, As these analyses were not necessary to the deci'~ion
, - .'~., .

on appe~l, pEP. moved for: :.~:~con~··i"d$-r~t.ion ,of. th~se., :asp~c~s.'~',Of~ita
:.....".; .' k .':

decision... "·.:The, A;ppelia":te' rji,y,i'~iion' -deni~d- "thfs mot,ion on -Febru~~y~i8',
. ; . ,:~.

,.

'Aa refers to appellant' s/ (Marsh's) appendix to Appellate
Division appeal.

Pa refers to petitioner's/DEP's appendix to Appellat.e Division
response,

3
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~TATEMENT OF FACTS

Between 1951 and 1974, the property eventually owned by Marie

Marsh at 772 Black Horse Pike in Turnersville, New Jersey, was leased to

the Sinclair Refining Company, and then to the Citgo oil Company fo~ use

'""""'Y~A':,::~l\~;'';~~:~~'::;';:~;''~:,..;..J,.
Ms. Marshthep:r';~~;'t§. ··j~:2)'MS:Ma.rsh then appl:l.ed .'tp the "T."j•...ShiP

., "j ,(.. -' ~', '

to have tohe property approved for a subdivision. AcCording.;;t Ii the

certification which Ms. Marsh submitted in support of her claim,:' ~At t::he

time [of the subdivision application] I was advised by Township offi6ia+s

as a gasoiine station. (Aa 1). Claimant Marie Marsh's parents "wried 'the
. '. '"

that they did not believe the subdivision application could be approved

until some underground storage tanks which allegedly existed at the

"
received no affirmative notification that the tanks beneath the

(Aa 1-3).

M~;Mar.shhireCJ.'!.constll,tan:t, 'the Krydon Group, .to exaTin4 the

under(J~o~Jga~o{,~ri~istor';~kt~nksat thesi teo .(Aa21;;artks

4

Ms. Marsh certified that she knew of two tanks on the property prior to

were

the property had been used as a gas station for decades and that· she hnd

course of tank excavation work,. I was informed by representatives 'of the

properties :h~d ever been removed.

acquiring title and that" [in late July and early August 1991, during,. the

"~ .
i:1I91 ,

'I

over six months after Marie Marsh took title to the property. (pa;6L9).

status.ot



.'
Krydon Group that there were four instead.of two tanks and thi'\f.the tanks

= ~ll9.~ into the adjo.ining· soils." (l'a 71, (Emphasis

added) .

Similarly, her expert Michael Iles' s cel,tification'declares

that "[i]n late July- and August when 'Pedrick began tank excavation under

the supervision of the Krydon Group, ... we ascertained that the tanks

We" noted that: sOme pf th.;:

',,"

we?=e perforat:~d Jrlere ] gaking prqduct.
~l

tank$$Unbadfree ,pr6d1Jcf'.in· dl!':in." (pa 9, . emphaSis added) .~. .. '. ' .

.." :T!l~~'>~lj.~ 't:~l1k~ w~r~'i~di~put;iblYdiSChargirig~~;tlt'AU9Ust,;.<' .. . ~... '"

1991, . .fiv:',!.oisi;(,'monthsaft.it'M~. >M'lr~haSs';medowne~~~~~ ;'f the
. . .... '.' '" .... I, 1

property. The.' a.cknowledged existence of free product in perforated tanks
! '!(

underscores the fact that at least part of the discharge occurred during

Ms. Marsh's ownership.

ARGUMENT

CERTIFICATION SHOULD BE 'GRANTED TO CONSIDER THE .·APPELLATE
DIVISIDN'S . UNNECESSARY AND. $T~TUTORILY UNAUTHORIZED
INVALIDATION OF A RULE REQUIRING CLAIMANTS TO EXERCISEiDUE

. QILIGENCE REGARDING .POTENTIAL CONTAMINA'I:IONON A 'SITE,BEFORE
SEPTEMBER 14, 1993, &~ TO REVIEW ITS HOLDINGS THAT CERTAIN
BROPERTY. OWNERS ARE NOT LIABLE· FOR HAZARDOUSSlJBSTlINCES STORED
ON THEIR PROPERTIES.

'court' rules. provide' thatcertificatiol1 will be:'gj;:anted to

review ,final. j udg:m~;"t~oitheAl?pellate Divis iOI1 when ther'lar.t special

reason~fot'iluc~·~e~ieWbYth'"SUl?P~meCou"t'R.2 :11~4.JSpecial

rea",,,,;'.. may be found ,,!h,,";m'appealpresent~'a question of g~neJal public. . ..' ' -,' 4 . .
.. A

importance that .has nOt been, but should be, settled by,the Supreme
.'

Court. ~. ~ aandeJ y. F~jedrich, 122 ~. 235, 237-3a (1991): In

5



. ;,,
re Raul'" 29Q Conu:~, 99 l'ld. 1 (1982). Certification is also warranted

when the disposi tion of an issue in a case transcends thE; immediate

interests of the litigants, thereby calling for the exerCise of the

Court's supervision. ,MahRmC. y. pan.i..>., 9S fL.,.I. 50, 52 (983) (Handler,

J., concurring).

"", New Jerpey',s ha~ardou",'waste problem is enotmQJs: ",S~~ 'M~i:er.

0f l$i~er/~,(~i1enti;c.J .di~~enting),·Ne", ;erih'F'Ci~i~~ds ,

,J:'My',ozithe,Spil1 'Pund ','(:8 pay.for h~Z,,"P~OllS,l:'ite.,cl~anup~;,st" ~.A.,
5~,lb:i23.ilL>'T~·e·'fk~eilt~eDiVi~iQ~'s··' unnecel:'l:'"ry",,,"n~ 'p"tently .

• ., ->< - ~\'

er~oneous holdings tha'teven those- who kriowingly purc_hase4..··~~~taminated
.' ~ ~ \:

property can recover from ,the Spill Fund "nd that some property owners

are not legally responsible for h"zardous I:'ubstances stored on their

properties will "uthorize Spill Fund recoveries by "many parties

previously and pI'operly barred from the Fund.
. ,.,' 'i,

Further, the issues of due diligence and ownership .'liability

6

importance. which transcends the interests of the immediate parties tc

> ,- t<:

same issues in other cases, ~ presents, a matter of cleat public

Clalowi
. ' ;,}

Prot./Enyironm$ntaJEnv,ofDepartmentV"

raised by~ must also be resolved in two'pendingappell~tematters,
11

NeWhad ' p~ert i~s

, ',;, ,,~
pending). Given the Appellate Division opinion's potentiaV adverse

I- -;~

;.: .. 'J
impact on the viability of the Spill Fund and the presentatio~ of the

AdminiStiatioll. Pocket No. A 2~1!d::!t~, and v"","'o""'Q"r...h"e"e..8..'_·'llJ.......,-".;,q<,.....·~p"'~'i'...p"'a..r...t"m..,,,..n...ot,.. ,.,

ot ~ll'l. fmt:l Ewironmsmt;al, Claims Administration ,.N..-W;'. 'iuoer ...•....
- - ~,. 7« '7' -' -- u ,r~' -m,_ ' . ~.;,: --,

CA~P, 01";>, .decidedJlln~ 3,1996.. (DEP petition f'?;'~~rt:il~icatibn



i,

this c.ase-. Certification is warranted to resolve the significant

qu~stions presented. See Ii'. 2~12~4.

A, The Appellate Division's Nullification of N·J,A,C .. 7:1J-2,7

f
<b)

Will Improperly Authorize 'Spill Fund Recoveries by Those' 11,0
Purchased Property That They Knew or Should HaVe'Known to Be
COntaminated.. ' . ,J' " .. , ,

Although it affirmed DEP.' denial Of Marsh's': ol"im,'th"

Appell&t:ebivision invalidated li,J.A.C,7:1J"2 .7(b), aJ::~lticall~
, (,

, . . ,n
important regulation that DEP has frequently invoked to prec14&e\property

owners from being unjustly e.nr.iched by the Spill Fund. This.reSulation

denies Spill Fund damage payments to persons who acquire: title to

amendments.
,

City: of.

.~.....

·t· .< ....
i>

7

Despite .exercising reasonable diligence and
int.elligence before purchasing or otherwise
acquiring or obtaining title to the land, th"
claDnant did not discover until after purchasing or
otherwise acquir.ing or obtaining title to the land
that any hazar.dous substance has been discharged or:
was discharging,from .the property in questi01'l;aIid,'
.hef9r.e . pu,roh,asi.ng or 'citlierwise a~quiX:inif C!J:: •.'
bbtaining tltlet;othel",n(:l, .thecl",imant ';ci>ndticteci'

:ildiligenta,nd ,thorough i,hq,jiry .intoprevious i
'" 9Wnership and.u·ses· of th" pl;op"rty. '

.'. <.' ": . ,:,' '.' ;',' .....

contaminated property, unless they can.show that:

agency's exerci.se of. statutorily delegated responsibility."

Claimants who acquired propE1rty before the September 1993 sta,tutory

In l"eviewi.ng a challenge to a regulation, courts will: a~P1Y "a

strong presumption of reasonableness" in assessing "an adrnihistrativ-e

. .',
Surp",i,singly,th'e Appella.te Division found tllis ",equi",emeht indo1istent

'j't
with the pre-1993 Spill Act and directed that it not be, aPPlied to,

• '%



~"

Newark y. Natura,L..R!::.:i=~_9oun. J<Jmt.. Env, Prot.. 82 l.'id.' 530, 539
!

(1980)1. Cons",qtlently, "the, scope of judicial review of an admiriistrative

rule, regulations. or policy is generally limited to a det.ermination

agency's delegated powers."

'<
whethe~ the rUl~ is' arbi trary. capricious ( unreasonable I or. b~Yond

In reM@ndment of N,J.A'C,' S;,;{lB-i.31,
" I),

N...J.r. 531, 544, (J.,990),citing BE)l:g@(l Pines Hasp. y,

~.',96lL.Q:. 456, 474 :,(1984). Furthermore , it fs

the

opinion as to the construction of a regulatory statute of th~ expert

administrative agency charged with the enforcement of that: statute is

entitled to great weight and is a 'substantial factor to be considered

in construing the statute'." N~uild 9f Hearing Aid DiSpensers V.

1<Qng, ~, 75 /!L.;I. at 575 (qUOting YQuakim y, MiH~, 425~. 2n,

235, 96 ~.1399, 1402, 47 ~.2d 701 (1976»; Matter of Bd. qf RdMc.

of Town of .ll.QQ..!lt.Qn, 99 N...;£. 523, 534 (1985); geper v. grinceton Uniy, Bd.

55, 69 (1978).of Trustees, 77 ~.

. ;~
The Spill ActiN J,S 11. 58:10-23.llg.a" provides a ,fund to

. ~.
pay for haz.ardolls ,:substa~ce 'clea~up'and. reITiov~l co~ts" :. Howev.e;r·,l 'h~tal1.

" , ,
cleanup costs are compensable. N,J,S.A. 58:10-23.11gC(1) pro)fid~s that

, ~,'

"anY"person who has discharged a hazardous substance or is ~n t;y way

respon$ible for'a hazardous substance is strictly liable, joind1yand

severally, without regard to fault for all cleanup and removal costs."

(Emphasis added). Obviously, the Act does not contemplate a recovery

under N.J:.S.lI. 58:10-23.llg(a) against the Spill Fund by a person "in any

way responsible for a hazardouS SUbstance," followed by all. offs~tting

8



recove tiyby the Spill Fund against the same party. See~ Realty, I~

v. Department of Treasury, 205 N,J. SUJ;?er. 346, 348-349 (App. Di'\. 1985).

Therefore, if.a claimant is "in any way responsible" for a dis'c~arget he, .

cannot recover from the Fund.

"
:TheLegis:J.a~ure'sdecision to cast a wide tnet of

.,.~ '-...:~.',,<. .: '';';,;-''''. ( I . lii' '. ,".

re'spo~s'lbil{ty'''f'Q:r-''llaza0d'~~s''''subst'and:~sI and -i ts inclu~i~~Y·-P:f. ~h~~'wdi:d~
. l t

\\without regard to fault," were deliberate and meaningful.;" .Jiscribing

broad responsibility and liability ensures that the limit~d
i

money

available to. the Fund will be used to pay only those claims which· arise

out of incidents or transactions which could not have been avoided by the

party claiming' the damage. See Kimber, 110~. at 90 ("The'problem of
,~

remedy~ngtodaY/s.newspills and the consequences of past poll¥tion far

e~ceeds th~ li;"it~ of the Spill Flmd.") The Legislature hasco~tinUallY

'.
Spill F1.lPd claimants who purchased property upon which contamination has

Those purchasing property bear some responSibilitJ for the

the

that

,.
Fund while limi,ting

, ~
on the industries'

y;,
taxes

their damages by requiring the

Spill

Public Hearing Before'thejAsSembly
.<.1 . ",'

Hazardous W~~tet .Cleanup'" {. '.': .
I ~,

by

the

caused

finance

~~,' e.g.,

effects
., ..

'-'. ",

contri.but.e to ·the Fund.

already occurred could have averted

struggled. to . adequately

neg.a.tive ..economic

operatipns, March 23. 1983.

hazardous substances on the properties that they purchase. As is already

expected of homeowners purchasing an ordinary r~sidentialproperty,

selle",' 'toremedy the problem or by adjusting the' sale pr,ice.;prior to
, .(;

9



consummation of the sale. Requiring such diligence of claimants against

a pUblic fund- is especially reasonable in the context of i,nqustrial

property' purchases. In such cases t ther:e is a greater likelihood of

contamination and the party acquiring the property generally .is more

sophfs.tiC'at~d than ,in a" re"s.idential transact ion. .f,
(;

Thus, the Spill Act clearly authorized lL.~."7~lJ+~7(hJ,

partic~larly¥vei1 theWCide latitude accorded to administrative }gencieS
r

in rulemaking. The Court's nullification of N . .:[.8,C. 7:1J.-2.7(b)

"f

attenuates the spill Act's deliberately broad liability provis-~on and
:!

undermine:s the clearly expressed legislatIve intent· to impose li::ability

on a range of parties' wider than just those who actively discharged:

The Appellate ,Division's misinterpretation of the S~il1 Act

would unreasonably allow a person or a corporation who acquired

of the Industrial Site Recovery Act ("ISM"), S. 1070, the relevant

In addition to the practical necessity of !:l..JI...A....C. 7: IJ-

sectio!l of which is now codified at N,J',S,II. 58,10-23.11g.d; (2). The

taking title and :encfurages
• L ~.

Even more disturb~ngly, the

contamin;ated property prior to 1993 to receive payments from the Spill,
:',

Fund,. e~en thQugh: the contamination could easily have peen discovered

through a pre-purchase' invest·igatioll.

that the property was contaminated' before

2.7 (b), there are also Legislative indicia of its reasonableness. The

Legislature expressly 'amended the Spill Act in 1993 through its ~as~age

<'.

court's :language authorizes claim payments to those who actual~y knew

sham transfers of contaminated property,

10



, ,;

Legi'S-l'a:ture'S "-~xp~ess,"'Lri~luSl0ri"of a due diligence reqUi-re~en~" in· its

1993 ISRA amendments must be viewed as a ratification past

administrative interpretatioIls of the Spill Act's responsib3;e p~rty

definitions.
'i:'

The Legisla,ture clearly emphasized in the legislative

statement w~ic"h accompanied S ~ 1070 I that "Section 44 I (i.e.,.N.,J,:;l.A..,,
58:10-2,3.l1Q,.d.. (2)) does not change existing spill compensa,tion and

Control-Act, liability ,of persons who obtained real property "be~ore the

effective date 'of the Act.'1 Thus, if ISM now expressly :,requires

claimants 'to have made a diligent pre-purchase inquiry, pre-IS~ Spill

Act regulations, containing this requirement must have been r~asonable and

consistent with the overall purpose of the Spill Act.

I':1c?:r:~over, New ,Jersey. _i?, not unique in holding tqose 'who,
purchase properties that contain hazardous substances liable ~,for the

discharge of such substances. under t.he federal analog of the' Spill Act,

the Comprehensive Environmental Response Compensation and Liabiljty Act,

42 .\L.lL,Q,A. § 9601 ~.wm. ("CERCLA"!"Superfund Act"), such a purchaser

is liable unless he can demonstrate that he performed "all app~opriai:e

inqu:iry')' regarding the" property's characteristics before purchasing i,t.

42 U.S,C,A. at §§ 9601 (35) (A) and (B) and 9607 (al (1) and (b). See

State of New York v, Shore Realty COU>., 759 F. 2d 1032, 1045 (1985) ("It

is quite clear that if the current owner of a site could avoid liability

merely by having purchased the site after chemical dumpinghad\ceased,

waste sites would certainly be sold, following the cessation'of dumping,

to new owners who could' avoid the liability otherwise required by

11
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......

CERCLA."I Additionally, if the Spill Fund were to pay the claim of a

landowner who purchased a property upon which a hazardous sUb~tance was

stored, DEP would have a cause of action against the landowner under

CERCLA-to recover its cleanup costs.

Fur~her, it -·i$ ill~g.tcal ~o presume that, the Legislature,

while:· ·.'d.tr :,oti~,--,: Band';:' ,ihtpo's<l~g'-::b'r;~q ,.l·iability .f~~,' :~'Gn~a~i'~Eit~~~,,:' .~bul·d;·. " ." .,-- . . . - . . - 'l:! .
i')

simultaneously require the Spill Fund to pay damages to.a part~'who could
_ ,',f

have been d~emed to have assumed liability under common law because he

assumed the risk of purchasing a property that had been used for an

ultrahazardous activity. ~ T & ;; Industries, ~pc! y t Safety Light

Public

~. -;, 123 .li..J.:[ .. ,371" 390 (1991). That result would be inconsistent with

generally established rules of statutory construction, which require the

court t.o interpret a statute as a consistent whole, See State y Suttou,

U2 1S....il:. 471 (1993); s..t.ate v, A.N.J., 98 lL..;I. 421, 424 (1985).

N.J.A,C. 7:1J-2.7(b) does not deny damages to innocent

'purchasers~' It me~e~y requires that, in order to qualify as a~ innocent

landowner for & Furid award to, .re.medypollution', the. purch«ser·.must· make,
.' .', ~' "

a rea~o~ab'le'eff'b'rtt6 'e~su~'e: 'that the property is' nb~ ~odt"am,l~~ted·. A
• 'i'

party who accepts title to property that he knew or should·have known to

be contaminated must accept the con"equence 'of that action.

monies should not be used to' subsidize a bad investment. Rather, private

parties to a real estate transaction should apportion contamination risks

among· themselvee. Seeo.izlm_ClW;lture V<-.!Ioseph Dixon crucibl~·CQ.. 122

N...il:. 228, 234 (19911. The importance of placing some burden on the

12



purchaser of real property who seeks to recover damages from the Spill

Fund is paY't:icuJ.arly clear when one considers that future claimants may

interpret MiU:M to allow recovery by persons who knowingly purchased

contaminated property.

Therefore. the Appellate Division's refusal to acknowledge

that pre-1993 purchasers o.f property must exercise pre-purchase due

diligence is inconsistent with the overall purpose and structure of the

Spill Act and'CERCLA.

should be vacated.

. -.., - ", ":'.- ':, ,.....' , '. . ~.
consequently, that portion of the Court~s ruling

, ,

B. In Authorizing Spill Fund Paymer,ts to Property Owners for
Discharges Which OqcurredDuring Their Ownership or forrDe
Minimis Discharges. The Appellate Division Ignored th" Broad
Liability Provisions of the Spill .Act, Undermined ~he Spill
Act·s Purpose' of Promoting Vigilance in the Handling of
Hazardo~s subst?~ce~ ~nd Imposed an Unreasonable.Evidentig~y

Burden on the Fund.

The Appellate Division's opinion. requirE>s further correction

because it creates a de minimis exemption from liability with no basis

in the Spill Act and allows Spill Fund money to be used to compensate

property owners even when discharges occur during their ownership. Both

of these standards effectively nullify both the language and purpo"e, of

the spill Act.. which. authorizes only the payment of claim!>. 9Y truly
.{

innocent hazardous suba.tan"ce discharge victims.

N.J,S.A. 58:10-23.11g.c. (1) provides that "any person who ha!>

discharged a hazardous substance, or is; in any way responsible ,for any

haZardot1s, substance. shall be strictly liable. jointly and severally.

without t;egard to fault, for all cleanup and removal f'0"~s .... "

13
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(Emp,ha,sis' added). A· discharge is expr,=ssly defined as "any4ntentiona.l

or ,'unintentional action or omission resulting in t.he r:el'easing ... of

hazardous substances .... " See ~.....A. 58:10-23.11b.

Prior Spill Fund decisions all recognize this· deliberate

legislative distinction between responsibility for a hazardous substance

and Liability for its. discharge. ~~, ,e.J].., stateI:le:aartment: of Sny.

Pr;/; v:. 'Arlin~t9n.~arehQuse,· 203 N.,..J.. ......An~>er. 9 (App. Diy. 1985) i ~
:\

Realty, E!PU,' 205 l:l.d.~. at 207 (App. Div. 1985) (lando,i,nedlessor

liable for discharge of substances sLared by tenant). Thus, 'even those

who did not actively cause a discharge are liable, without fault, for a

discharge if they were responsible for the discharged substance.

The ·Legislature's broad definition of parties,responsible for
.,

hazar:dous substances ,and its inclusion of the v;ords "whether intentional

or unintentional" and "without regard to fault" were deliberate and

meani.ngful. Broad responsibility and liability serVe the paramount

obj.ect·ive of the Spill Act., prevention of hazardous substance dlscharges,

whichchas long been recogni.zed by.this Court. See N.J.S.h. ~8:10-23.11ai

G~>; .Termiuals Cgrporation y, pepartm@nt of Boy. prot", 8'~ N1.v:. 46, 49·

(1981). Those in any way responsible for hazardou~ sUbstance~j stich as
, !}

owners, are in the best position to prevent or curtail such discharges

by, for example, vigilantly monitoring the containers in Which such
it

StIDstances are stored. By disregarding this express statutory language

and by requi.rillg the Fund to prove that a claimant affirmative'ly caused

a discharge, the court attenuates the strict liability provis{on of the

14
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Spill 'Act and, undermines the clearly expressed legislative intent to ,

dis~hargeci. "

Similarly,

, I; . -\.

~"!(

the ~more than de minimis" standard lack& ~~pport
.' }

in !L.IL.s....ll.. 58'10-23.1110 and g.c(ll. :rhese statutory provisions impose

liability for alf discharges I regardless of magnitude.

The Legislature clearly knows how to say de minimis when it

wants to. For example, in the Worker and Community Right ,to K,now Act,

N J,S A. 34,5A-3(m)3, the Legislature excluded from the definition of

hazardous substances mixtures which contain less t.han one percent

hazardous substances. Similarly, in the Air Pollution Control Act,

N J,B,A ..26:2C-2, the Legislature expressly classifies as \\research and

development facilities" those which engage in only de minimis manufacture

Spill Act.,

, . '. " " " (', ',,'

Nocortiparable provisionexis'ts: ili,t.he " '
.' -. ."', 1'·

,~

Thus, there is no express statutory support ',for the iAppella,te

Division's addition of a de minimis requirement.

Further, the requirement of proof of causatibn;~ and the

appli'cation of a de minimis standard disregard the charadter'istics of

hazardous substance discharges and the pOlicies underlying the Spill Act.

!~
Hazardous substances may be so harmful that human ingestion of even small

amounts can cause death, neurological damage or cancer. ThuSf,., the Spill

Act does not countenance even small discharges of such substances. See

In re l\domion of N,J,A,C; 7;1l, 255 li...Jr. ~. 469, ~77-80 (App. Div.

, '

i

1992) (application of a de minimis scandard would thwart the

15 \



Legislature's intention t.o promote public health, safety. and welfare).

Further, the opinion fails to define causation or to quantify how much

ofa:substance would be considered de minimis. This failure to define

causation or de minimis is especially problematic from an evidentiary

standpoint because many hazardous substance discharges result, from .slow

le~ksf'1:om.undergrounqst()rage~anks, I.n ~peco'!text.o': t"pr~sent ..

"opinion, vir.tllal1Y'alI" parties upon whose- property hazardous ~ischarges. r
occurred would assert that their predecessor caused the disdharge and

that the part of the discharge that occurred during their ownership was

de minimis. Thus, the Spill Fund would have the unsllstainableburden of

proving, with no objecti:ve criterion, that more than a de minimis

discharge occurred during an owner's watch and that the owner caused it.
i

Of course, some discharges may actually be de .minimis. The

Fund migh~ pay claims in such circumstances. However, it: must have

enforcement discreti.on to avert the evidentiary problem noted. "-~ In

re Adopt~on OLli...J,A,C, 7;lE, 255 N.. J. Super. 473, 477 (App. Div. 1994).

In the absence of a .de minimis standard i courts can monitor the

at 481
. ,.. ' I, .

(D'Annumoio,

concurring) .

Moreover, denial of access to the Spill Fund does not leave

without a remedy. The Legislature has authorized private contribution

property owners who did not affirmatively discharge hazardous substances

propert~ owners to recover from the Fund will eliminate their i~centive

AllowingSee ll..lL.a..A. 58,10-23.11f(a).suits between such parties.

16



.... ,'.

to seek contribution from other responsible parties such as 'i~h~ir

predecessors 'in title, Thus, the Fund will unnecessarily bear litigation

expenses that private parties should bear.

Finally, the cases upon which the Court relies, yentroIl,

sqpra, 182 lid., ~. no (App. Div. 1981), aff'd as mod. on other

grounds, 94, M.d" 4 73 (1983), and ,Hate, Dellanrnent ..,m Bny.' Prot!; y "
, ' " ,I

Ark,y's"\ljl:,, Salei,~( 224 N,J,S;,lp~at 200,do notstipportla de
I i(

minimis standard.

'rhe VentraD trial COJ.,lrt opinion provides the factual basis

upon Whichr the ensuing appellate proceedings should have been decided.

In framing the issue of the Wolfs' liability, the trial court asked:

"Have the defendants Wolf an!1/or Rovic discharged within the meaning of

.""
""1

the 1971 statute?" [.L~., the predecessor to the Spill Act,. now

repealed, N.J.S.l;. 58:10-23.1 to lL...L.S-.lI. 58'10-23.10J It found:, "The

court thinks not. WhiJesome demQlitiQn-cQDstruQtiQn~hayemOved a~

"
.pf the pollUtants around the Wolf site. there is nQ adequate proof th~

,~ "

'any such action added to the pollution in BerkY/s Creek. a sine QlJa~nQU

.. t"

to 'liabflti:y"BPder the st~rt'e'lS~.~' Ra 9, (~mphas.is added)., : Tfl1.:1s, ~the
.' " , " I

tria~ court' never ~~id' the woJ.~s caused' any contaminat'ion, not ev~n ~: de
minimis amount. On this basis, the court declined to impose liability

upon the Wolfs. This critical factual finding is very different from'the

Appellate Division's conclusion that the Wolfs were found to have

discharged h~zardous substances but were not liable because they had ohly

discharged aJ de minimis amount.

17
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Nor d<?e's State! pepartment of Sny. Prot, ' .4_~rky' s AutQ~

~, 224 ~. ~, at 200, support the conclusion that claimants can

recover from the Fund if only a de minimis discharge o',ccurred during

their ownership. To the contrary. Arkytg squarely holds' that owners'~

liable for hazardous substance discharges which occur during the it·

ownership, regardless of whether or not the' OWner "partiqipated:cin" the

.... dischawe,.,I.liV at 2015-'7 • . The . Ar)<y: s .. "o;porati(?r,,:w~i¢h 9l<'ned c the

.".:,:~;;p~,;~:;,'d~·~'i~~·'~h~"identifi"~bie'per~Od of d~SCh~rge, ?~~~ ~lear'lY" f~und

liable on the basis of such ownership. The 'Arky brothers: were shielded

from individual liability by virtue of their corporate ;fo~ 2nd because,

aSI in ventran, there was no factual basis upon which tli;~ court couJ.d,
conclude that any leakage occurred during their individual ownership.

Regarding this critical factual issue, the Court expresslt stated:

Nor is there a factual basis in the ,record ,to
impose .liabili ty for discharges 'against the Ar!<y
brothers during the four-year period of ·the.ir
£ndividual ownership from 1977 to.196il.
Speculatively, buried drums may have leaked
hazardous substances but there is no factual·
~~. [~. at 207. (emphasis addedl]

t:
Further, the court expressly distinguished. the I'\rky'" facts from' those

,i,

iriTQWli'lhi~ peSoutl< OrangeyiUage v: Hun~,210 lL..II.~'4~; (App.
?I

" i'

Div. 1986), where there was evidence of continuing leakage of gasoline

(and,therefore, liability) from an underground storage. tank or tanks.

ll!.i;i.

Thus, both !l!mtLQll and ~... prompt a very dil:ferent

conclusion than that reached by the Court in Ml!J:W:l regarding owner

18
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liability. The prevailing rule established by V"ntron, AJ::kY...cJi. and~

Rea] ty is: if a disc~arge is occurring during a party' S owner:ship, the

party' 'is liable f9r ,the, di"ch,q,gi", ,In, summary, ,there

basis fdr JhelallgUag:in' t,he opinion whichautho;i~es
is no. ~tat\J,tol:'Y

reC6ve'1~aga i~s t
" -,

the Fund by someone who owned property during a hazardq~f. <substance

discharge. Further, allowing such recoveries would do viq:l$nce' t; the

Spill Act's purpose, namely the promotion of vigilance by "any:person in

any w~y re,sponsible" for any intentional or unintentional discharge of

hazardous substances .• See ~~. 58:10-23.11g(c).

Neither the Court's rule invalidati.on nor its treatment of

owner liabi.lity ,...ere· necessary to resolve the underlying litigation. The

discussion of these issues contravenes the jUdicial poli~y which

disfavo~s unnecessary, advisory pronouncements. Therefore, DEP asks this

.. ;,: - .... ... .. ,'." ~ ..;' ..', .. .. .".' '. . .. . , .. : . . , ..... ',).. '.
Court grant' cer:ti,fic.ation.,and ·.t,o 'exercise its' supervisory'autP..ori.t.y .over

",;':' : " , " ,.,' , ". ," '; '~' '"

the APpe:lla~~ Divi~ion, see g. 2:12-4, by deleting those portio~s ~f the

Appellate Division's opinion which discuss the validity of N,J;A.C. 7:1J-

2.7(blto pre-1993 claims.
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CONCLUS roll

As the Appellate Division'-a' decision may have a broad; impa'ct

on the interpretation of the Spill Act and will caUSe the Spill fund to

pay large claims by undeserving claimants, this Court should gr~nt DEP's

petition for certification in order to correct the profound errors;"in the

. Respectfully sUbmitted,

DATED: --11, d.~

By: .

o
PETER VERNIERo '\

ATTORNEY GENERAl, OF NEW JERSEY

~~/Dllr., t:
Mark D, Oshinskie
Deputy Attorney General



.";'

CERTIFICI\IIQN
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Westlaw

Not Reported in A.2d, 2010 WL 4068204 (NJ.Super.A.D.)
(Cite as: 2010 WL 4068204 (N.J.Super.A.D.))

Page I

C
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK COURT
RULES BEFORE CITING.

Superior Comt of New Jersey,
Appellate Division.

NORTHERN INTERNATIONAL REMAIL
AND EXPRESS CO., Plaintiff-Appel

lant/Cross-Respondent,
and

Satec, Inc., Plaintiff,
v.

Lester ROBBINS, Trustee Under Trust Indenture
Dated June 28, 1976,I'NI Defendant-Respond

ent/Cross-Appellant,

FNI. Improperly pleaded as Lester Rob
bins, Trustee d/b/a Milltown Court Asso
ciates.

and
Milltown Court Associates, Purex Industries, Inc.,

and Honeywell International, Defendants.

Argued May I I, 2010.
Decided Aug. 18,2010.

West KeySummaryEnviroumental Law 149E
«:;:::;:>445(1)

149E Environmental Law
149EIX Hazardous Waste or Materials

149Ek436 Response and Cleanup; Liability
149Ek445 Persons Responsible

149Ek445(1) k. In general. Most Cited
Cases

Prior owner of commercial property was not li
able for cleanup of hazardous waster under the Spill
Compensation and Control Act. The spill of hazard
ous waste was caused by a tenant that preceded the
prior owner's purchase of the property. Responsibil
ity for the cleanup did not attach under the Act un-

less there was evidence of a discharge during own
ership. NJ.S.A. 58:10-23.llg(c)(1).

On appeal from Superior Court of New Jersey, Law
Division, Union County, Docket No. L-1372-05.
Richard J. Dewland argued the cause for appellant/
cross-respondent (Coffey & Associates, attorneys;
GregOly J. Coffey, of counsel and on the brief; Mr.
Dewland, on the brief).

Daniel L. Sehml1tter argued the cause for respond
ent/cross-appellant (Farer Fersko, P.A., attorneys;
Mr. Schmutter, on the brief).

PERCURlAM.
*1 The litigation that gives rise to this appeal

involves environmental contamination of commer
cial real estate in Union (the Union propeny). This
is an appeal and cross-appeal from an order of April
13, 2009 that resolves all claims that were not
settled by plaintiffs and defendant Honeywell In
dustries, Inc. The order was entered on cross
motions for summmy judgment and a motion by
plaintiffs to add additional counts to their com
plaint. We affirm, substantially for the reasons
stated by Judge Anzaldi in his oral decisions of
March 6 and 13, 2009, as supplemented herein.

Only two of the parties are participating in this
appeal. They are plaintiff-appellant NOlihern Inter
national Remail and Express Co. (Northern) and de
fendant-cross-appellant Lester Robbins, Trustee
Under Trust Indenture dated June 28, 1976
(Robbins). Northern purchased the Union property
from Robbins in 1991.

In a complaint filed on April 15, 2008, North
ern sought declaratOly relief and damages from
Robbins and the other defendants, including Hon
eywell Illtemational, Inc. Northern's claims were
based on contamination of the Union property and
asserted under the New Jersey Spill Compensation
and Control Act, N.JS.A. 58-10:23.11 to -23.24
(the Spill Act) and the common law governing

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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strict liability, nuisance, negligence, indemnifica
tion and restitution. Northern subsequently moved
to add counts alleging misrepresentations by Rob
bins. Honeywell filed a counterclaim against NOlth
ern, and Honeywell and Robbins filed cross-claims
for indemnification.

Judge Anzaldi dismissed Northern's common
law claims and denied its motion to add a new com
mon law claim on the ground that the six-year lim
itation period, which commenced in 1998 when
Northern knew it had a basis for asserting claims
based on contamination of the Union property, had
expired when the complaint was filed. He entered
judgment in favor of Robbins under the Spill Act
on the ground that the evidence did not permit a
finding that there had been a "discharge" during the
period of Robbins's ownership. NOlthern appeals
from those determinations.

The judge also dismissed Robbins's cross-claim
for indemnification by Honeywell because he found
that the legal relationship essential for common law
indemnification was lacking. Robbins cross-appeals
from that determination. Northern opposes that
cross-appeal, but Honeywell does not.

The evidential materials submitted on the mo
tions, viewed in the light most favorable to the non
prevailing party, support Judge Anzaldi's factual
findings on the rulings challenged by Northern and
Robbins. We agree with his determination that the
prevailing parties were entitled to judgment as a
matter onaw.

Robbins took title to the Union property on
June 30, 1976, and Robbins transfelTed title to
Northern on December 31, 1991. In 2003,Northern
sold the propClty to plaintiff Satec, Inc. Honeywell
is the successor-in-interest to Baron-Blakeslee, Inc.,
(Baron), which was a division of defendant Purex
Industries, Inc., during a portion of the term of the
lease.FN2 Baron was a tenant of the Union property
under a lease between the owner from whom Rob
bins took title. Baronts ten-year lease was signed on
November 10, 1967.

FN2. Although Purex was named as a de
fendant, Purex did not participate in this
litigation at any point, presumably because
Honeywell was acting as Baron's suc
cessor-in-interest.

*2 Between November 10, 1967 and August
1970, Baron used the property to store and distrib
ute solvents. The solvents were distributed in drums
to customers who purchased degreasing machines
from Baron. At this site, Baron received the solvent
in drums and also had a minimum of two
1000-gallon outdoor tanks in which it stored
solvents. The solvents contained trichloroethylene
(TCE); perchloroethylene; methylene chloride;
Freon; and 1,1,I-trichloroethylene (TCA). The
tanks were mounted on a concrete storage pad out
side the building.

In August 1970, Baron moved the work done
on the Union property to another location. Northern
does not assert that Baron discharged any solvent at
the Union property after Robbins took title in June
1976. After moving its operation in August 1970,
Baron sub-leased the property to J & J Construction
Co. (J & J), for a tenn beginning on September 16,
1970 and ending on December 14, 1977.

There is additional evidence that Baron was not
operating on tl,e Union property. A June 1981
Comprehensive Environmental Response, Com
pensation, and Liability Information System
(CERCLIS) report lists the Union property and
refers to "Purex CorporationlBaron-Blakeslee." The
CERCLIS listing indicates that no hazardous sub
stances were being handled on site at that time and
that there were uo underground or above.-ground
storage tanks.

J & J is in the business of installing car radios.
In October 1977, Robbins leased the property to J
& J for a term ending on September 30, 1982. That
lease was either renewed or extended. Records of
the United States Environmental Protection Agency
(EPA) show that in 1985 J & J was registered as a
"large quantity generator" of hazardous waste at the
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Union property. Moreover, in 1987, J & J sub
leased a portion of the Union property to Northem.
There is no evidence demonstrating what waste J &
J generated and no evidenee of any investigation of
or governmental aetion taken against J & J.

A second entity, T & T Corporation, was re
gistered with the EPA as a "small quantity generat
or" of hazardous waste. The parties, however, were
never able to identify T & T. There is no evidence
that T & T was a tenant of Robbins or a sub-lessee
under an agreement with a tenant of Robbins.

As noted above, Northern purchased the prop
erty from Robbins in 1991. Northem took title on
December 31, 1991 at a purchase price of about
$575,000. Paragraph five of that contract of sale
provides:

ECRA Obligations. Buyer and Seller ackuow
ledge that sale of the premises may be subjeet to
complianee with the Environmental Cleanup Re
sponsibility Aet, N.J.S.A. 13:IK-6, et seq. and the
regulations promulgated thereunder ("ECRA").

As a eondition preeedent to Seller's obligation
to sell the premises pursuant to this Contract,
Seller shall have reeeived from the Industrial Site
Evaluation [E]lement, or its suecessor either (a) a
nonapplieability letter; (b) a deminimus [sie]
quantity exemption; or (e) approval of Seller's
negative declaration.

*3 Further, paragraph nine provides:

Physical Condition of Property. This property
is being sold "as is." The Seller makes no claim
or representation about the condition or value of
any of the property included in this sale. The
Buyer has satisfied itself prior to entering into
this agreement as to the eondition of the premises
and the building thereon.

Pursuant to paragraph twenty-four of the eon
tract, Northern was authorized to conduct tests on
the property.

A letter of nonapplieability issued by the New
Jersey Department of Environmental Proteetion
(DEP) on November 22, 1991, states:

On the basis of the sworn statements set forth in
the affidavit signed by Lester Robbins, the De
partment finds that this transaetion is not subjeet
to the provisions of [the Envirorunental Cleanup
Responsibility Act] ECRA.

This deeision is made in light of the absence of
an industrial establishment as defined within the
Standard Industrial Classifieation numbers
eovered by the Aet. Any inaecuraeies in the affi
davit or subsequent ehanges in the faets as stated
therein could alter the Department's determina
tion.

Aeeording to Stefan Puzyk, owner of Northem,
neither Northern nor Robbins secured an environ
mental study. In Puzyk's view, he "was set up," and
Robbins took advantage of him by not disclosing
that there were environmental issues.

Robbins issued an Affidavit of Title dated
December 30, 1991. In paragraph seven of the affi
davit, Robbins certified that "the Subordination and
Non-Disturbanee Agreement dated Mareh 19, 1968
with Ameriean Savings Bank referring to the Bar
on-B.1akeslee, Inc" lease is no longer effective since
Baron-Blakeslee, Ine.[,] vaeated the premises more
than ten (10) years ago." There is no evidence that
this infonnation about Baron1s departure was incor-
reet.

After taking ownership, Northern leased some
portions of the property to Design Fumiture, an of
fice fumiture distributor, and to Mattiola Construc
tion Company, an office and warehouse for a con
crete cutting firm.

In July 1998, Northern sought to refinance. In
connection with that refinancing, Roux Associates,
Inc., conducted an environmental investigation.
Puzyk completed a questionnaire in whieh he stated
that testing wells had been installed on Northern's
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property in connection with an investigation of a
leaking storage tank on an adjaccnt propcrty. Puzyk
gave the adjacent property owner permission to in
stall the test wclls on Northern's property in 1994,
and he admitted that he knew that benzene, a harm
ful and hazardous chcmical, had becn detccted.

Roux's preliminary rcport was completed on
July 28, 1998. It rcfcrcnced thc storagc tank invcst
igation of Northern's neighbor mentioned by Puzyk.
According to Roux, that investigation was done in
1994, and it had disclosed chlorinated solvents in
the groundwater on Northern's premises in excess
of the New Jersey Ground Water Quality Criteria.
Roux stated that the presence of chlorinated
solvents might he attributable to an incident that oc
cUlTed while Purex, meaning Baron as a division of
Purex, occupied the premises,

*4 Roux concluded:

[T]he historieal use of the property and ehlorin
ated solvents detected in the on-site ground water
is a concern. The environmental database identi
fied historical generation of hazardous wastes by
previous occupants and an USEPA CERCLA
[Comprehensive Environmental Response, Com
pensation and Liability Act] invcstigation of the
site. The chlorinated solvents were detected in
higher concentrations in the on-site wells than in
the upgradient monitoring wells indicating that
the site may have been the site of a rclease of
chlorinated solvents.

The bank denicd the loan Northern sought.

By letter dated October 16, 1998, NOlthcrn's
counscl asked Robbins to contribute to the cost of
cleanup of the property, and in a letter dated Janu
ary 13, 1999, Northern's attorney notified the DEP
of Roux's findings and asked the agency to issue a
Full Compliance Determination and a covenant not
to sue Northern with respect to the presence of
chlorinated solvents. In that letter, which Puzyk re
viewed, there was a SUllllUaty of the findings of the
Roux repOlt and references to PurexiBaron and an

off-site source of contamination, Carpenter Teehno
logy.

In August 1999, Northern sought approval
from the DEP to conduet a cleanup under the DEP's
oversight pursuant to a Memorandum of Agreement
(MOA) with the agency and thereby obtain a Full
Compliance Letter. On August 31, 1999, the DEP
executed the MOA. Northern requested a "no fur
ther action" detemlination from the DEP, but the
DEP directed Northern to do more testing.

In 2003 Northern and Satec negotiated a con
tract of sale and purchase. Satec had Code Enviro
Sciences, LLC (CODE) test the soil and groundwa
ter. CODE fowld vinyl chloride in the soil at the
property "at the [ ]DEP Residential Direct Contact
Soil Cleanup Criteria"; dichloroethene in the soil in
excess of the permitted level; and "extremely elev
ated conccntrations of vinyl chloride" and other
compounds in thc ground water. CODE could not
determine whcthcr thc contamination was attribut
able to prior opcrations on the Union property or an
off-sitc source, or both.

Satec obtained additional studies after closing.
In June 2004, Hillman Environmental Group, LLC,
was retained to assess the impact of "fonner busi~

ness operations" on the site. Hillman confirmed the
presence of chlorinated solvcnts-cis-I,
2-dichlorocthene, tetrachloroethene,
1, I, I-trichloroethane, and trichloroethane-in the
soil and groundwater at unacceptable concentra
tions. They were near the concrete pad used by Bar
on for its storage tanks until August 1970. Hillman
concluded that "the site may have been impacted by
a release from an off-site source[, Catpcntcr Tech
nology,] as well as previous on-site operations."
Hillman noted on-site migration of chlorinated
solvents from an up-gradient source and dcemed
that mi&'Tation to bc "not indicative of the source of
contamination on the subject property." Hillman
noted that its search of records revealed a regional
groundwater chlorinated solvent impact.

*5 On April 14, 2005, the DEP concludcd that
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Hillman had attdbuted the chlorinated solvent con
tamination to a fonner occupant's handling, storage
and usage of chlorinated solvents.

Northem argucs that Robbins was not entitled
to summary judgment under the Spill Act because
the judge overlooked evidence indicating that there
were potential dischargers of hazardous waste, oth
er than Baron, on the Union property while Robbins
owned it. Northern's claim is based on the evidence
showing that T & T and J & J were registered gen
erators of hazardous waste at the Union property
during the period that Robbins was the owner.

We reject Northern's claim that the EPA regis
trations were adequate to raise a genuine dispute of
fact as to Robbins's liability under the Spill Act. At
best, the registrations raised a question as to wheth
er T & T and J & J generatcd hazardous waste.

Generation of hazardous waste, without morc,
does not give rise to liability. The Spill Aet was en
acted to "prohibit[ ] the discharge of petroleum and
other hazardous substances into New Jersey waters
and provider ] for the cleanup of any such dis
charge...." Buollviaggio v. Hiilsborough Twp.
Conun., 122 N.1 5, 8, 583 A.2d 739 (1991)
(internal quotations omitted). To that end, "[t]he
Spill Act imposes strict liability, 'jointly and sever
ally, without regard to fault,' on 'any pcrson who
has discharged, ... or is in any way responsible' for
the discharge of any hazardous substance." Hous.
Auth. v. Suydam Investors, LLe., 177 NJ. 2, 18,
826 A.2d 673 (2003) (quoting N.1S.A.
58: I0-23.llg(c)(I».

The Spill Act defines "discharge" as "any in
tentional or unintentional action or omission result
ing in the releasing, spilling, leaking, pumping,
pouring, emitting, emptying or dumping of hazard
ous substances into the waters or onto the lands of
the State... ." N.1S.A. 58:10-23.11b. Although the
phrase "in any way responsible" is not defined in
the statute, it has been interpreted to include
"[0]wnership or control over the property at the
time of the discharge." State, Dep't of Envti. Prot.

v. Ventron Call)., 94 N..J. 473, 502, 468 A.2d 150
(1983); see Marsh v. N..J. Dep't ~f" Envti. Prot., 152
N..J. 137,145-46,703 A.2d 927 (1997).

Thus, while there is no question that an owner
is responsible for a discharge on its property, that
responsibility does not attach unless there is evid
ence of a discharge during ownership. In the ab
sence of evidence that the waste generated by these
companies included the contaminants detected,
there was no basis for an inference pennitting a
finding that either T & T or J & J discharged the
hazardous waste generated. We stress that Northcm
acknowledges that Robbins did not own the prop
erty while Baron was operating on the Union prop
erty.

Northern also maintains that the court misinter
preted the Spill Act's "broad liability scheme."
They posit that under the Spill Act, Robbins is li
able for a "continuing discharger ] [from Baron's
activity that ended prior to Robbins's ownership
that] took place during the entire time that this
property was owned."

*6 That question has bcen resolved against
Northern's position. Liability under the Spill Act is
not imposed if a party's only link to tile discharge is
through the passive migration of pre-existing con
tamination. White Oak Funding, Inc. v. Winning,
341 N.I.Super. 294, 300, 775 A.2d 222 (App.Div.),
eertif denied, 170 N.I. 209,785 A.2d 437 (2001).

The arguments presented on appeal disclose no
basis for us to disturb Judge Anzaldi's award of
summary judgment in favor of Robbins on the Spill
Act claim.

Northern also argues that the trial judge erred
by dismissing its common law claims against Rob
bins on the basis of the statute of limitations.
Northern asserts that there were disputed facts rel
evant to the date upon which Northern acquired in
fonnation about the contamination that is sufficient
to trigger the running of the limitations period.
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We have reviewed the record in light of the ar
guments presented and eonclude, as did Judge An
zaIdi, that the information in the 1998 Roux report
and the letter of October 1998, in whieh Northem
requested contribution from Robbins, was more
than suffieient to resolve the factual question
against Northern as a matter of law.

"Statutes of limitation begin to run upon the
'accrual' of a cause of action"; that is, "upon the
occurrence of a wrongful act resulting in injury for
which the law provides a remedy." Estate of
Hain/haler v. Zurich Commercial Ins., 387
NJ.Super. 318, 327, 903 A.2d 1103 (App.Div.),
eertif. denied, 188 NJ. 577, 91l A.2d 69 (2006).
Pursuant to the "discovery rule," however, " 'a
cause of action will be held not to aecrue until the
injured party discovers, or by an exercise of reason
able diligence and intelligence should have dis
covered that he may have a basis for an actionable
elaim.' " Nester v. O'Donnell, 301 NJ.Super. 198,
204,693 A.2d 1214 (App.Div.1997) (quoting Lopez
v. Swyer, 62 NJ. 267, 272, 300 A.2d 563 (1973)).
When the discovery rule applies, the limitations
period commences on the date the "plaintiff 'learns,
or reasonably should learn, the existence of that
state of facts which may equate in law with a cause
of action.' " Vispisiano v. Ashland Chem. Co., 107
NJ .416, 426, 527 A.2d 66 (1987) (quoting Burd v.
New Jersey Tel. Co., 76 NJ. 284, 291, 386 A.2d
1310 (1978)).

The 1998 Roux report states facts that may
equate in law with a cause of action. Moreover,
Northern's 1998 letter demonstrates its understand
ing of those facts.

The arguments to the contrary laek sufficient
merit to warrant diseussion. R. 2:1l-3(e)(1)(E).

We affirm Judge Anzaldi's decision to deny
Northern leave to amend the complaint to state
claims of misrepresentation for the reasons he
stated. " '[T]he granting of a motion to file an
amended complaint always rests in the court's
sound discretion.' "Notte v. Merchs. Mut. Ins. Co.,

185 NJ. 490, 501, 888 A.2d 464 (2006) (quoting
Kernan v. One Washington Park Urban Renewal
Assoes., 154 N..I. 437,456-57,713 A.2d 411 (1998)
). There is no abuse of diseretion here.

*7 We tum to consider Robbins's eross-appeal.
It is important to note that Honeywell, as Baron's
successor-in-interest, stands in the position of Bar
on on Robbins's claim for indemnification based on
common law principles. Thus, we consider the rela~

tionship between Baron and Robbins.""

FN3. As Robbins eseaped all liability, we
presume that Robbins pursues the issue on
appeal to reeover the cost of its defense.
Central Ivlotor Parts Corp. v. £.1. duPont
deNemours & Co., 251 NJ.Super. 5, 9,
596 A.2d 759 (App.Div.1991).

In this case, there is no contract, agreement or
statute to whieh Robbins ean point as requiring in
demnification. Thus, Robbins's claim depends on
the existence of a speeial legal relationship between
it and Baron that implies a right to indemnification.
Port Authority of New York & New Jersey v. !Ion
e,vwell Protective Servs.} lfo.neywell, Inc., 222
N.l.Super. 11, 20, 535 A.2d 974 (App.Div.1987);
Ruvolo v. u.s. Steel Corp., 133 NJ.Super. 362,
367,336 A.2d 508 (Law Div.1975). A lessor-lessee
relationship has been reeognized as one implying
that right. Ramos v. Browning Ferris Indus., Inc.,
103 N..I. 177, 189, 510 A.2d 1152 (1986); Ruvolo v.
u.s. Steel Corp., 139 N..JSuper. 578, 584, 354
A.2d 685 (Law Div.1976). But, we agree with
Judge Anzaldi's eonclusion that this lessor-lessee
relationship is too tenuous a link in this case, which
involves claims based on Robbins's conduct on the
property years before Robbins took title and under
a lease issued to Baron by the prior owner. In shOlt,
the relationship did not exist until after the dis
eharge that gave rise to this litigation.

Thus, we reject Northern's argument and affirm
the dismissal of Robbins's eross-elaim.

Affirmed.
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SENATE, No. 2345

STATE OF NEW JERSEY
209th LEGISLATURE-_....._--

INTRODUCED MAY 3, 2001

Sponsored by:

Senator HENRY P. MCNAMARA

District 40 (Bergen and Passaic)
Senator JOHN II. ADLER

District 6 (Camden)

SYNOPSIS

Extends and changes statute of limitations for actions by the State pursuant

to various environmental cleanup laws.

CURRENT VERSION OF TEXT.

As introduced.

(Sponsorship Updated As Of: 6/1212001)



S2345 MCNAMARA, ADLER
2

I AN ACT concerning the limitation of actions under certain

2 cl1VirOl1l11cntallaws, and amending P.L.1991, c.387.

3

4 BE IT ENACTIW by the Senate and General Assembly o/the State

5 ofNew Jersey:

6

7 I. Section 2 ofP.L.1991, e.387 (C.2A:14-1.2) is amended to read

8 as follows:

9 2. a. ill Except as provided in paragraph (2) of this subsection

10 or except where a limitations provision expressly and specifically

11 applies to actions commenced by the State or where a longer

12 limitations period would otherwise apply, and subject to any statutory

13 provisions or common law rules extending limitations periods, any

14 civil action commenced by the State shall be commenced within ten

15 years next after the cause of action shall have accrued.

16 (2) Except where a IjmitatiQn~ provi~ion expressly and ::;pecifically

17 applie~ to actions commenced by the State or where a longer

18 limitations period would otherwise apply and 'subject to any statutory

19 provisions or common law rules extending limitations periods any

20 civil action concerning the remediation of a contaminated site or the

21 closure of a sanitary landfill facility commenced by the State pursuant

22 to the State's environmental laws shall be commenced within three

23 years next after the cause of action shall have accrued.

24 b. ill For purposes of determining whether [an] a civil action

25 subject to the limitations period specified in paragraph (1) of

26 subsection a. of this section has been commenced within time, no

27 [such] cause of action shall be deemed to have accrued prior to

28 January I, 1992.
29 (2) For purposes of determining whether a civil action subject to

30 the limitations period specified in paragraph (2) of subsection a. of this

31 section has been commenced within time no cause of action shall be

32 deemed to have accrued prior to January I 2002 or until the

33 contaminated site has been remediated or the ::;anitary landfill facility

34 has been I2IQPcrly closed whichever is later.

35 c. As llsed in this aetL the term] ;.

36 "State's environmental laws" means the "Spill Comnensation and

37 Control Act" P.L.1976 c.141 (C.S8:10-23.II ct seq.), the "Water

38 Pollution Control Act" 1'.1.,.1977 c.74 fC.58:10A-J et seq.),

39 P.L.1986 c.lQ2 (C.58:1QA-2l et seq.) the "Brownfield and

40 Contaminated ~ite Remediation Act" P.L.1997 c.278 (C.58: 1013-1.1

41 et a1.) the "Industrial Site Recovery Act" P.L.1983 c.330 ecn: 1K~6

42 et aI.), the "Solid Waste Management Act" P.L. 1970 c.39 eel3: IE-l

43 et seq.) the "Comprehensive Regulated Medical Waste Management

EXPLANATION - Matter enclosed ill bold-faced brackets [thus] ill the above bill is 1101
enacted and is intended to be omitted in the law.

Matter underlined lhus is new matter.



S2345 MCNAMARA, ADLER
3

1 Act" P.L1289 c.34 CC.13:IE-48.1 et seq.) the "Major Hazardous

2 Waste Facilities Siting Act" P.L 1981 c.279 IC.13: I E-49 et seq.) the

3 "Sanitarv Landfill Facility Closure and Contingency T;,'und Ac~

4 P.LJ98! c.306 (C.J3:JEMIOO et seq.) the "Regional LQw~Level

5 Radioactive Waste Disposal Facility Siting Act" P.L.1287 c.333

6 (C 13: IE~ 177 ct seq.) or any other law or regulation by which the

7 State may compel a person to nerform remediation activities 011

8 contaminated property· and

9 ."State" means the State, its political subdivisions, any office,

10 department, division, bureau, board, commission or agency of the

11 State or onc of its political subdivisions, and any public authority or

12 public agency, including, but not limited to, the New Jersey Transit

13 Corporation and the University of Medicine and Dentistry of New

14 Jersey.

15 (cf: P.L.1991, c.387, s.2)

16

17 2. This act shall take effect immediately.

18

19

20 STATEMENT

21

22 This bill would extend and change the statute of limitations for civil

23 actions brought by the State pursuant to laws concerning the

24 remediation of contaminated sites or the closure of sanitary landfill

25 facilities. The bill would provide that a cause of action concerning the

26 remediation of contaminated sites or the closure of sanitary landfill

27 facilities shall not be deemed to have accrued, for the purposes of the

28 statute of limitations, prior to January 1, 2002, or until the

29 contaminated site has been remediated or the landfill has been properly

30 closed, whichever is later, in which case any civil action by the State

31 must be commenced within three years next after the cause of action

32 shall have accrued.
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SENATE COMMITTEE SUBSTITUTE FOR

SENATE, No. 2345

STATE OF NEW JERSEY
209th LEGISLATURE

ADOPTED JUNE 11,2001

Sponsored by:

Senator HENRY P. MCNAMARA

District 40 (Bergen and Passaic)

Senator JOHN H. ADLER

District 6 (Camden)

SYNOPSIS

Establishes and extends statute of limitations for site cleanups; clarifies

liability for purchasers of contaminated sites.

CURRENT VERSION OF TEXT

Substitute as adopted by the Senate Environment Committee.



SCS for S2345 MCNAMARA, ADLER
2

1 AN ACT concerning the cleanup of contaminated property, an.lending

2 and supplementing Title 58 of the Revised Statutes, and amending

3 I'.L.I991,c.387.

4
5 BE IT ENACTED by the Senate and General Assembly afthe Slate

6 ojNew Jersey:

7

8 1. Section 3 of 1'.1,.1976, c.141 (C. 58: IO-23.llb) is amended to

9 read as follows:

10 3. Unless the context clearly indicates otherwise, the foHowing

11 terms shall have the following meanings;

12 "Act of God" means an act exclusively occasioned by an

13 unanticipated, grave natural disaster without the interference of any

14 human agency;

15 "Administrator" means the chief executive oftlle New Jersey Spill

16 Compensation Fund;

17 "Barrel" means 42 United States gallons or 159.09 liters or an

18 appropriate equivalent measure set by the director for hazardous

19 substances which are other than fluid or which are not commonly

20 measured by the barrel;

21 "Board" means a board of arbitration convened by the

22 administrator to settle disputed disbursements from the fund;

23 "Cleanup and removal costs" means all costs associated with a

24 discharge, incurred by the State or its political subdivisions or their

25 agents or any person with written approval from the department in the:

26 (1) removal or attempted removal of hazardous substances, or (2)

27 taking of reasonable measures to prevent or mitigate damage to the

28 public health, safety, or welfare, including, but not limited to, public

29 and private property, shorelines, beaches, surface waters, water

30 columns and bottom sediments, soils and other affected property,

31 including wildlife and other natural resources, and shall include costs

32 incurred by the State for the indemnification and legal defense of

33 cOntractors pursuant to sections I through 11 of P.L.1991, c.373

34 (C.58:10~23.11f8 et seq.). For the purposes of this definition, costs

35 incurred by the State shall not include any indirect costs for

36 department oversight performed after the effective date of P.L.1997,

37 c.278 (C.58: IOB~1.1 et al.), but may include only those program costs

38 directly related to the cleanup and removal of the discharge; however,

39 where the State or the fund have expended money for the cleanup and

40 removal of a discharge and are seeking to recover the costs incurred

41 in that cleanup and removal action from a responsible party, costs

42 incurred by the State shall include any indirect costs;

43 "Commissioner" means the Commissioner of Environmental

EXPLANATION - Malter enclosed in bold-faced brackets {thus] in the above bill is not
enacted and is iutended to he omitted in the law.

Matter underlined thlls is new matter.



SCS far S2345 MCNAMARA, ADLER
3

1 Protection;

2 "Contamination" or "contaminant" means any discharged

3 hazardous substance hazardous waste as defined pursuant to section

4 I of P. L 1976 c.99 (C.13: I£-38) or pollutant as defined pursuant to

5 section 3 afP.L.]977 c.74IC.58:]OA-3)-

6 "Department" means the Department of Environmental Protection;

7 "Director" means the Director of the Division of Taxation in the

8 Department of the Treasury;

9 "Discharge" l11,eans any intentional or unintentional action or

10 omission resulting in the releasing, spilling, leaking, pumping, pouring,

II emitting, emptying or dumping of hazardous substances into the

12 waters or onto the lands of the State, or into waters outside the

13 jurisdiction ofthc State when damage may result to the lands, waters

14 or natural resources within the jurisdiction of the State;

15 "Emergency response action" IneanS those activities conducted by

16 a local unit to clean up, remove, prevent, contain, or mitigate a

17 discharge that poses an immediate threat to the environment or to the

18 public health, safety, or welfare;

19 "Fair market value" means the invoice price of the hazardous

20 substances transferred, including transportation charges; but where no

21 price is so fixed, "fair market value" shall mean the market price as of

22 the close of the nearest day to the transfer; paid for similar hazardous

23 SUbstances, as shall be determined by the taxpayer pursuant to rules of

24 the director;

25 _ "Fund" means the New Jersey Spill Compensation Fund;

26 "Hazardous substances" means the "environmental hazardous

27 substances" on the environmental hazardous substance list adopted by

28 the department pursuant to sectian 4 af P.L. ]983, c.3]5 (C.34:5A-4);

29 such elements and con~pounds, including petroleum products, which

30 arc defined as such by the department, after public hearing, and which

31 shall be consistent to the maximum extent possible with, and which

32 shall include, the list of hazardous substances adopted by the federal

33 Environmental Protection Agency pursuant to section 311 of the

34 federal Water Pollution Control Act Amendments of 1972,

35 Pub.L.92-500, as amended by the Clean Water Act af ]977,

36 Pub.L.95-2]7 (33 U.S.C. 125] et seq.); the list of toxic pollutants

37 designated by Congress or the EPA pursuant to section 307 of that

38 act; and the list of hazardous substances adopted by the federal

39 Environmental Protection Agency pursuant to section 101 of the

40 "Comprehensive Environmental Response, Compensation and Liability

4] Act of 1980," Pub.L.96-510 (42 U.S.C. s.9601 et seq.); provided,

42 however, that sewage and sewage sludge shall not be considered as

43 hazardous substances for the purposes of P.L.1976, c.141

44 (C.58:10-23.]] etseq.);

45 "Local unit" means any county or municipality, or any agency or

46 other instrumentality thereof, or a duly incorporated volunteer fire,
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I ambulance, first aid, emergency, or rescue company or squad;

2 "Major facility" includes, but is not limited to, any refinery, storage

3 or transfer terminal, pipeline, deep-water port, drilling platform or any

4 appurtenance related to any of the preceding that is used or is capable

5 of being used to refine, produce, store, handle, transfer, process or

6 transport hazardous substances. "Major facility" shall include a vessel

7 only when .thaCvessel is engaged in a transfer of hazardous substances

8 between it and another vessel, and in any event shall nOl include a

9 vessel used solely for activities directly related to recovering,

10 containing, cleaning up or removing discharges of petroleum in the

11 surface waters of the State, including training, research, and other

12 activities directly related to spill response.

13 A facility shall not be considered a major facility for the purpose

14 ofP.L.1976, c.141 unless it has total combined aboveground or buried

15 storage capacity of:

16 (1) 20,000 gallons or more for hazardous substances which are

17 other than petroleum or petroleum products, or

18 (2) 200,000 gallons Or more for hazardous substances of all kinds.

19 In determining whether a facility is a major facility for the purposes

20 ofP.L.1976, c.141 (C.58:10-23.11 et seq.), any underground storage

21 tank at the facility used solely to store heating oil for on-site

22 consumption shall not"be considered when determining the combined

23 storage capacity of the facility.

24 For the purposes of this definition, "storage capacity" shall mean

25 only that total combined capac"ity which is dedicated to, used for or

26 intended to be used for storage of hazardous substances of all kinds.

27 Where appropriate to the nature of the facility, storage capacity may

28 be detennined by the intended or actual use of open land or

29 unenclosed space as well as by the capacities of tanks or other

30 enclosed storage spaces;

31 "Natural resources" means all land, fish, shellfish, wildlife, biota,

32 air, waters and other such resources owned, managed, held in trust or

33 otherwise controlled by tbe State;

34 "Owner" or "operator" means, wjth respect to a vessel, any person

35 owning, operating or chartering by demise such vessel; with respect to

36 any major facility, any person owning such facility, or operating it by

37 lease, contract or other form of agreement; with respect to abandoned

38 or derelict major facilities, the person who owned or operated such

39 facility immediately prior to such abandonment, or the owner at the

40 time of discharge;

41 "Person" means public or private corporations, companies,

42 associations, societies, firms, partnerships, joint stock companies,

43 individuals, the United States, the State of New Jersey and any of its

44 political subdivisions or agents;

45 "Petroleum" or "petroleum products" means oil or petroleum of

46 any kind and in any form, including, but not limited to, oil, petroleulll,
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I gasoline, kerosene, fuel oil, oil sludge, oil refuse, oil mixed with other

2 wastes, crudc oils, and substances or additives to be utilized in the

3 refining or blending of crude petroleum or petroleum stock in this

4 State; however, any compound designated by specific chemical name

5 on the list of hazardous substances adopted by the department

6 pursuant to this section shall not be considel'cd petroleum or a

7 petroleum product for the purposes of P.L. 1976, c.141, unless such

8 compound is to be utilized in the refining or blending of crude

9 petroleum or petroleum stock in this State;

10 "Preliminary assessment" means the first phase in the process of

II identifying areas of concern and determining whether contaminants arc

12 Or were present at a site or have migrated or are migrating from a site

13 and shall include the initial search for and evaluation of existing site

14 specific opcrational and environmental information both current and

15 historic to determine if further investigation. concerninL!J:l.k

16 documented allcged suspected or latent discharge of any contaminant

17 is required. The evaluation of historic information shall bc conducted

18 from 1932 to the present except 1h3t the department may require the

19 search for and evaluation of additional information relating to

20 ownership and use of the site prior to 1932 if such information is

21 available through diligent inquiry of the public records'

22 "Remedial action" means those actions taken at a site or offsite if

23 a contaminant has migrated or is migrating therefrom as may be

24 reauired by the department including the removal treatment

25 containment transportation securing or other engineedng or

26 treatment measures whether to an unrestricted use or otherwise

27 designed to ensure that any discharged contaminant at the site or that

28 has migrated or is migrating from the site is remediated in comnliance

29 with the applicable health risk or environmental standards'

30 "Remedial invcstigation" means a process to dctermine the nature

31 and extent of a discharge of a contaminant at a site or a discharge of

32 a contaminant that has migrated or is migrating from the site and the

33 problems presenteg by a discharge and may include data collected

34 site characterization sampling monitoring and the gathering of any

35 other sufficient and relevant information necessary to dcterm~

36 necessity for remedial action and to support the evaluation of remedial

37 actions if necessary'

38 "Remediation" or "remediate" means all necessary actions 1n

39 investigate and clean up or respond to any known suspected or

40 threatened discharge including as necessary the prcliminary

41 assessment site investigation rcmedial investigation and remedial

42 action provided however that "remediation" or "remediate" shall not

43 include the payment of compensation for damage to or loss of natural

44 resources'

45 "Site investigation" means the collection and evaluation of data

46 adequate to determine whether or not clischarg-ed contaminants exist
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I at a site or have migrated or arc migrating froID the site at levels in

2 excess of the applicable remediation standards. A site investigation

3 shall be developed based upon the information collected pursuant to

4 the preliminary assessment"

S "Taxpayer" means the owner or operator of a major facility subject

6 to the tax provisions ofP.L.1976, c.141;

7 "Tax period" means every calendar month on the basis of which t~le

8 taxpayer is required to report under P.L.1976, c.141;

9 "Transfer" means onloading or offloading between major facilities

10 and" vessels, or vessels and major facilities, and from vessel to vessel

11 or major facility to major facility, except for fueling or refueling

12 operations and except that with regard to the movement of hazardous

13 substances other than petroleum, it shall also include any onloading of

14 or offloading from a major facility;

15 "Vessel" means every description of watercraft or other

16 contrivance that is practically capable of being used as a means of

17 commercial transportation of hazardous substances upon the water,

18 whether or not self-propelled;

19 "Waters" means the ocean and its estuaries to the seaward limit of

20 the State's jurisdiction, all springs, streams and bodies of surface or

21 groundwater, whether natural or artificial, within the boundaries of

22 this State.

23 (ef: P.L.1997, e.278, s.19)

24

25 2. Section 8 ofP.L.1976, c.141 (C.58:10-23.11g) is amended to

26 read as follows:

27 8. a. The fund shall be strictly liable, without regard to fault, for

28 all cleanup and removal costs and for all direct and indirect damages

29 no matter by whom sustained, including but not limited to:

30 (1) The cost of restoring, repairing, or replacing any real or

31 personal property damaged or destroyed by a discharge, any income

32 lost from the time such properly is damaged to the time such property

33 is restored, repaired or replaced, and any reduction in value of such

)4 property caused by such discharge by comparison with its value prior

35 thereto;

36 (2) The Cost of restoration and replacement, where possible, of

37 any natural resource damaged or destroyed by a discharge;

38 (3) Loss of income or impairment of earning capacity due to

39 damage to real or personal property, including natural resources

40 destroyed or damaged by a discharge; provided that such loss or

4 I impairment exceeds 10% of the amount which claimant derives, based

42 upon income or business records, exclusive of other sources of

43 income, from activities related to the particular real or personal

44 property or natural resources damaged or destroyed by such discharge

45 during the week, month Or year for which the claim is filed;

46 (4) Loss o[tax revenue by the State or local governments for a
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1 period of one year due to damage to real or personal property

2 proximately resulting from a discharge;

3 (5) Interest on loans obtained or other obligations incurred by a

4 claimant for the purpose of ameliorating the adverse effects of a

5 discharge pending the payment of a claim in full as provided by this

6 act.

7 b. The damages which may be recovered by the fund, without

8 regard to fault, SUbject to the defenses enumerated in subsection d. of

9 this section against the owner or operator of a nl(~or facility or vessel,

10 shall oot exceed $50,000,000.00 for each major facility or $150.00 per

11 gross ton for each vessel, except that such maximum limitation shall

12 110t apply and the owner or operator shall be liable, jointly and

13 severally, for the full amount of such damages if it can be shown that

14 such discharge was the result of (1) gross qegligence or willful

IS misconduct, within the knowledge and privity of the owner, operator

16 Or person in charge, or (2) a gross or willful violation of applicable

17 safety, construction or operating standards or regulations. Damages

18 which Inay be recovered from, or by, any other person shall be limited

19 to those authorized by common Or statutory law.

20 c. (1) Any person who has discharged a hazardous substance, or

21 is in any way responsible for any hazardous substance, shall be strictly

22 liable, jointly and severally, withoutregard to fault, for all cleanup and

23 removal costs no matter by whom incurred. Such person shall also be

24 strictly liable, jointly and severally, without regard to fault, for all

25 cleanup and removal costs incurred by the department or a local unit

26 pursuant to subsection b. of section 7 of P.L.1976, c.141

27 (C58:10-23.11f)

28 (2) In addition to the persons liable pursuant to this subsection, in

29 the ease of a discharge of a hazardous substance from a vessel into the

30 . waters of the State, the owner or operator of a refinery, storage,

3 I transfer, or pipeline facility to which the vessel was en route to deliver

32 the hazardous substance who, by contract, agreement, or otherwise,

33 was scheduled to assume ownership of the discharged hazardous

34 substance, and any other person who was so scheduled to assume

35 ownership of the discharged hazardous substance, shall be strictly

36 liable, jointly and severally, withollt regard to fault, for all cleanup and

37 removal costs if the owner or operator of the vessel did not have the

38 evidence of financial responsibility required pursuant to section 2 of

39 1'.1..1991, c.58 (C.58:10-23.llg2).

40 Where a person is liable for cleanup and removal costs as provided

41 in this paragraph, any expenditures made by the administrator for that

42 cleanup and removal shall constitute a debt of that person to the fund.

43 The debt shall constitute a licn on all property owned by that person

44 when a notice of lien identifying the nature of the discharge and thc

45 amount of the cleanup, removal and related costs expended from the

46 fund is duly filed with the clerk of the Superior Court. The clerk shall



SCS for S2345 MCNAMARA, ADLER
8

1 promptly enter upon the civil judgment or order docket the name and

2 address of the liable person and the amount of the lien as set forth in

3 the notice of lien. Upon entry by the clerk, the lien, to the amount

4 committed by the administrator for cleanup and removal, shall attach

5 to the revenues and all real and personal property of the liable person,

6 whether or not that person is insolvent.

7 For the purpose of determining priority of this lien over all other

8 claims or liens which are or have been filed against the property of an

9 owner or operator ofa rcfincIY, storage, transfer, or pipeline facility,

10 the lien on the facility to which the discharged hazardous substance

11 was en route shall have priority over all other claims or liens which arc

12 or have bcen filed against the property. The notice of lien filed

13 pursuant to this paragraph which affects any property of a person

14 liable pursuant to this paragraph other than the property of an owner

15 or operator of a refinery, storage, transfer, or pipeline facility to which

16 the discharged hazardous substance was en route, shall have priority

17 fl'om the day of the filing of the notice of the lien over all claims and

18 liens filed against the property, but shall not affect any. valid lien, right,

19 Or interest in the property filed in accordance with established

20 procedure prior to the filing of a notice of lien pursu~nt to this

21 paragraph.

22 To the extent that a person liable pursuant to this paragraph is not

23 otherwise liable pursuant to paragraph (1) of this subsection, or under

24 any other provision of law or under common law, that person may

25 bring an action for indemnification for costs paid pursuant to this

26 paragraph against any other person who is strictly liable pursuant to

27 paragraph (l) of this subsection.

28 Nothing in this paragraph shall be construed to extend or negate

29 the right of any person to bring an action for contribution that may

30 exist under P.L.1976, c.141, or any other act or under common law.

31 (3) In addition to the persons liable pursuant to this subsection,

32 any person who owns rea! property acquired on or after September 14,

33 1993 on which there has been a discharge prior to the person's

34 acquisition of that property and who knew or should have known that

35 a hazardous substance had been discharged at the rcal property, shall

36 be strictly liable, jointly and severally, without regard to fault, for all

37 cleanup and removal costs no mattcr by whom incurred. Such person

38 shall also be strictly liable, jointly and severally, without regard to

39 nlUlt, for all cleanup and removal costs incurred by the department or

40 a local unit pursuant to subsection b, of section 7 ofP.L.1976, c.141

41 (C.58: 10-23.11 f). Nothing in this paragraph shall be construed to alter

42 liability of any person who acquired real property prior to September

43 14,1993.

44 d. (1) In addition to those defenses provided in this subsection, an

45 act or omission caused solely by war, sabotage, or God, or a

46 combination thereof, shall be the only defenses which may be raised by
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I any owner or operator of a major facility or vessel responsible for a

2 discharge in any action arising under the provisions of this act.

3 (2) A person, including an owner or operator of a major facility,

4 who owns real property acquired on or after September 14, 1993 on

5 which there has been a discharge, shall not be liable for cleanup and

6 removal costs or for any other damages to the State or to any other

7 person for the discharged hazardous substance pursuant to subsection

8 c. of this section or pursuant to civil common law, if that person can

9 establish by a preponderance of the evidence that subparagraphs (a)

10 through (d) apply, or if applicable, subparagraphs (a) through (e)

II apply:

12 (a) the person acquired the real property after the discharge of

13 that hazardous substance at the real property;

14 (b) (i) at the time the person acquired the real property, the person

15 did not know and had no reason to know that any hazardous substance

16 had been discharged at the real property, or (ij) the person acquired

17 the real property by devise or succession, except that any other funds

18 or property received by that person from the deceased real property

19 owner who discharged a hazardous substance Or was in any way

20 responsible for a hazardous substance, shall be made available to

21 satisfy the requirements of P.L.1976, c.141, or (iii) the person

22 complies with the provisions of SUbparagraph (e) of paragraph (2) of

23 this subsection;

24 (c) the person did not discharge the hazardous substance, is not

25 in any way responsible for the hazardous substance, and is not a

26 corporate successor to the discharger or to any person in any way

27 responsible for the hazardous substance or to anyone liable for cleanup

28 and removal costs pursuant to this section;

29 (d) the person gave notice of the discharge to the department

30 upon actual discovery of that discharge.

31 To establish that a persall had no reason to know that any

32 hazardous substance had been discharged for the purposes of this

33 paragraph (2), the person must have undertaken, at the time of

34 acquisition, all appropriate inquiry into the previous ownership and

35 uses of the property. For (he purposes of this paragraph (2), all

36 appropriate inquiry shall mean the performance of a preliminary

37 assessment, and site investigation, if the preliminary assessment

38 indicates that a site investigation is necessary, as defined in section 23

39 of P.L.1993, c.139 (C. 58: I013-1), and performed in accordance with

40 rules and regulations promulgated by the department defining these

41 terms.

42 Nothing in this paragraph (2) shaH be construed to alter liability of

43 any person who acquired real property prior to September 14, 1993;

44 and

45 (c) For the purposes of this subparagraph the person must have (1)

46 acquired the property subsequent to a hazardous substance being
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1 discharged on the site and which discharge was discovered at the time

2 of acquisition as a result of the appropriate inquiry, as defined in this

3 paragraph (2), (ii) performed, following the effective date ofP.L.1997,

4 c.278, a remediation of the site or discharge consistent with the

5 provisions of section 35 of P.L.1993, c.139 (C.58: 1013-12), or, relied

6 upon a valid no further action letter from the department for a

7 remediation performed prior to acquisition, or obtained approval of a

8 remedial action workpJan by the department after the effective elate of

9 P.L. I997, c.278 anel continued to comply with the conditions of that

10 workplan, and (iii) established and maintained all engineering and

11 institutional controls as may be required pursuant to sections 35 and

12 36 ofP.L.1993, c.139. A person who complies with the provisions of

13 this subparagraph by actually performing a remediation of the site 01'

14 discharge as set forth in (ii) above shall be issued, upon application, a

15 no furthcr action letter by the department. A person who complies

16 with the provisions of this subparagraph eithcr by receipt of a no

17 further action letter from the department following the effective date

18 of P.L.1997, c.278, or by relying on a previously issued no further

19 action letter shall not be liable for any further remediation induding

20 any changes in a remediation standard or for the subsequent discovery

21 of a hazardous substance, at the site, if the remediation was for the

22 entire site, and the hazardous substance was discharged prior to the

23 person acquiring the property. Notwithstanding any other provisions

24 of this subparagraph, a person who complies with the provisions of

25 this subparagraph only by virtue of the existence of a previously issued

26 no further action letter shall receive no liability protections for any

27 discharge which occurred during the time period between the issuance

28 of the no further action letter and the property acquisition.

29 Compliance with the provisions of this subparagraph (e) shall not

30 relieve any person of any liability for a discharge that is off the site of

31 the property covered by the no further action letter, for a discharge

32 that occurs at that property after the person acquires the property, for

33 any actions that person negligently takes that aggravates or contributes

34 to a discharge of a hazardous substance, for failure to comply in the

35 future with laws and regulations, or if that person fails to maintain the

36 institutional or engineering controls on the property or to otherwise

37 comply with the provisions of the no further action letter.

38 (3) Notwithstanding the provisions of paragraph (2) of this

39 subsection to the contrary, if a person who owns real property obtains

40 actual knowledge of a discharge of a hazardous substance at the real

41 property during the period of that person's ownership and

42 SUbsequently transfers ownership of the property to another person

43 without disclosing that knowledge, the transferor shall be strictly liable

44 for the cleanup and removal costs of the discharge and no defense

45 under this subsection shall be available to that person.

46 (4) Any federal, State, 01' local governmental entity which acquires
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1 ownership of rea! property through bankruptcy, tax delinquency,

2 abandonment, escheat, eminent domain, condemnation or any

3 circumstance in which the governmental entity involuntarily acquires

4 title by virtue of its function as sovereign, or where the governmental

5 entity acquires the property by any means for the purpose of

6 promoting the redevelopment of that property, shall not be liable,

7 pursuant to subsection c. ofthi5 section or pursuant to common law,

8 to the State or to any other person for any discharge which occurred

9 or began prior to that ownership. This paragraph shall not provide any

10 liability protection to any federal, State or local governmental entity

II which has caused or contributed to the discharge of a hazardous

12 substance. This paragraph shall not provide any liability protection to

13 any federal, State, or local government entity that acquires ownership

14 of real property by condemnation or eminent domain where the real

15 property is being remediated in a timely manner at the time of the

16 condemnation or eminent domain action.

17 (51 A person including an owner or operator of a maior faclhtv

18 who owns real property acquired prior to September 14 1993 on

19 which there has been a discharge shall not be liable for cleanup and

20 removal costs or for any other damages to the State or to any other

21 person for the discharged hazardous substance pursuant to subsection

22 c. of this section or pursllant to civil common law if that person can

23 establish by a preponderance of the evidence that subparagraphs (a)

24 through Cd) apply:

25 (a) the person acquired the real property after the discharge of

26 that hazardous substance at the real property·

27 (b) (n at the time the person acquired the real property the person

28 did not know and had no reason to know that any hazardous substance

29 had been discharged at the real property or (ii) the person acquired

30 the real property by devise or succession except that any other funds

31 or property received by that person from the deceased real property

32 owner who discharged a hazardous substance or was in any way

33 responsible for a hazardous substance shall be made available to

34 satisfy the requirements of P.L.1976 c.141'

35 (c) the person did not discharge the hazardous substance is not

36 in any way responsible for the hazardous substance and is not a

37 corporate successor to the discharger or to any person in any way

38 IilllI)onsible for the hazardous substance or to anyone liable for cleaml!2

39 and removal costs nursuant to this section'

40 (d) the person gave notice of the discharge. to the department

41 upon actual discovery of that discharge.

42 To establish that a person had no reason to know that allY

43 hazardous substance had been discharged for the purposes of this

44 paragTaph (5) the person must have undertaken at the lime of

45 ~uisition all appropriate inq..uiry on the previous ownership and uses

46 of the property based upon generally accepted good and customary
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I standards.

2 Nothing in this paragraph (5) shall be construed to alter liability of

3 illl.Y-.JlQL5011 who acquired real property on or aftcr September 14

4 1993.

5 c. Neither the fund nor the Sanitary Landfill Contingency Fund

6 established pursuanlto P. L. 1981, c.306 (C. 13: 1E-l 00 et seq.) shall be

7 liable for any damages incurred by any person who is relieved from

8 liability pursuant to subsection d. or f. of this section for a remediation

9 that involves the usc of engineering controls but the fund and the

10 Sanitary Landfill Contingency Fund shall be liable for any remediation

II that involves only the usc of institutional controls if after a valid no

12 further action letter has been issued the department orders additional

13 remediation except that the fund and the Sanitary Landfill Contingency

14 Fund shaH not be liable for any additional remediation that is required

15 to remove an institutional controL

16 f. Notwithstanding any other provision of this section, a person,

17 who owns real property acquired on or after the effective date of

18 P.L.1997, c.278 (C.58:10B-Il.l ct al.), shall not be liable for any

19 cleanup and removal costs or damages, under this section or pursuant

20 to any other staWtory or civil common law, to any person, other than

21 the State and the federal government, harmed by any hazardous

22 substance discharged on that property prior to acquisition, and any

23 migration off that property related to that discharge, provided all the

24 conditions of this subsection are met:

25 (1) the person acquired the real property after the discharge of

26 that hazardous substance at the rea! property;

27 (2) the person did not discharge the hazardous substance, is not in

28 any way responsible for the hazardous substance, and is not a

29 corporate successor to the discharger or to any person in any way

30 responsible for the hazardous substance or to anyone liable for a

31 discharge jjursuant to this section;

32 (3) the person gave notice of the discharge to the department upon

33 actual discovery of that discharge;

34 (4) within 30 days after acquisition of the property, the person

35 commenced a remediation of the discharge, including any migration,

36 pursuant to a department oversight document executed prior to

37 acquisition, and the department is satisfied that remcdiation was

38 completed in a timely and appropriate fashion; and

39 (5) Within tcn days after acquisition of the properly, the person

40 agrees in writing to provide access to the State for remediation and

41 related activities, as determined by the State.

42 The provisions of this subsection shall not relieve any person of

43 any liability:

44 (1) for a discharge that occurs at that property after the person

45 acquired the property;

46 (2) for any actions that person negligently takes that aggravates or
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1 contributes to the harm inflicted upon any person;

2 (3) if that person fails to maintain the institutional or engineering

3 controls on the property or to otherwise comply with the provisions

4 of a no further action letter or a remedial action workplan and a

5 person is harmed thereby;

6 (4) for any liability to clean up and remove, pursuant to the

7 department's regulations and directions, any hazardous substances that

8 may have been discharged 011 the property or that may have migrated

9 therefrom; and

10 (5)· [or that person's failure to comply in the future with laws and

11 regulations.

12 g. Nothing in the amendatory provisions to this section adopted

13 pursuant to P.L.1997, c.278 shall be construed to remove any defense

14 to liability that a person may have had pursuant to subsection e. of this

15 section that existed prior to the effective date ofP.L.1997, c.278.

16 h. Nothing in this section shall limit the requiremcnts of any

17 person to comply with P.L.1983, c.330 (C.13: lK·6 et seq.).

18 (cf: P.L.I997, c.278, s.20)

19

20 3. Seclion 23 ofP.L.I993, c.139 (C.S8: lOB-I) is amended to read

21 as follows:

22 23. As used in sections 23 through 43 and scction 45 ofP.L1993,

23 c.139 (C.58: 1013-1 et seq.) , as may be amended and supplemented:

24 "Area of concern" means any location where contaminants are or

25 were known or suspected to have been discharged, generated,

26 manufactured, refined, transported, stored, handled, treated, or

27 disposed, or where contaminants have or may have migrated;

28 "Authority" means the New Jersey Economic Development

29 Authority established pursnaot to P.L.1974, c.80 (C.34: lB-l et seq.);

30 "Contamination" or "contaminant" means any discharged

31 hazardous substancc as defined pursuant to section 3 of P.L.1976,

32 c.141 (C.58:10-23.llb), hazardous waste as defined pursuant to

33 section 1 of P.L.1976, c.99 (C.13:1E-38), or pollutant as defined

34 pursuant to section 3 ofP.L.I977, c.74 (C.58:10A-3);

35 "Department" means the Department of Environmental Protection;

36 "Discharge" means an intentional or unintentional action or

37 omission resulting in the releasing, spilling, leaking, pumping, pouring,

38 emitting, emptying, or dumping of a contaminant onto the [and or into

39 thc waters of the State;

40 "Engineering controls" mcalls any mechanism to contain or

41 stabilize contamination or ensure the effectiveness of a remedial

42 action. Engineering controls may include, without limitation, caps,

43 covers, dikes, trenches, leachate collection systems, signs, fences and

44 physical access controls;

45 "Environmental opportunity zone" has the meaning given that tcrm

46 pursuant to section 3 ofP.L.199S, c.413 (C.54:4-3.1S2);
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I "Financial assistance" means loans or loan guarantees;

2 "Institutional controls" means a mechanism used to limit human

3 activities at or Ilcar a contaminated site, or to ensure the effectiveness

4 of the remedial action over time, when cOlltaminants remain at a

5 contaminated site in levels or concentrations above the applicable

6 remediation standard that would allow unrestricted use of that

7 property. Institutional controls may include, without limitation,

8 structure, land, and natural resource use restrictions, well restriction

9 areas, and deed notices;

10 "Limited restricted usc remedial action" means any remedial action

11 that requires the continued use of institutional controls but does not

12 require the use of an engineering control;

13 "No further action letter" means a written determination by the

14 department that based upon an evaluation of the historical use of a

15 particular site, or of an area of concern or areas ofcol1cern at that site,

16 as applicable, and any other investigation or action the department

17 deems necessary, there are no discharged contaminants present at the

18 site, at the area of concern or areas of concern, at any other site to

19 which a discharge originating at the site has migrated, or that any

20 discharged contaminants present at the site or that have migrated from

21 the site have been remediated in accordance with applicable

22 remediation regulations;

23 "Preliminary assessment" means the first phase in the process of

24 identifying areas of concern and determining whether contaminants are

25 Or were present at a site or have migrated or are migrating from a site,

26 and shall include the initial search for and evaluation of, existing site

27 specific operational and environmental information, both current and

28 historic, to determine if further investigation concerning the

29 documented, aUeged, suspected or latent discharge of any contaminant

30 is required. The evaluation of historic information shall be conducted

31 from 1932 to the present, except that the department may require the

32 search for and evaluation of additional information relating to

33 ownership and use of the site prior to 1932 if such information is

34 available through diligent inquiry of the public records;

35 "Remedial action" means those actions taken at a site or offsite if

36 a contaminant has migrated or is migrating therefrom, as may be

37 required by the department, including the removal, treatment,

38 containment, transportation, securing, or other engineering or

39 treatment measures, whether to an unrestricted use or otherwise,

40 designed to ensure that any discharged contaminant at the site or that

41 has migrated or is migrating from the site, is remediated in compliance

42 with the ~pplicable health risk or environmental standards;

43 "Remedial action workplan" means a plan for the remedial action

44 to be undertaken at a site, or at any area to which a discharge

45 originating at a site is migrating or has migrated; a description of the

46 remedial action to be used to remediatc a site; a time schedule and cost
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1 estimate of the implementation of the remedial action; and any other

2 information the department deems necessary;

3 "Remedial investigation" means a process to determine the nature

4 and extent of a discharge of a contaminant at a site or a discharge of

5 a contaminant that has migrated or is migrating from the site and the

6 problems presented by a discharge, and may include data collected,

7 site characterization, sampling, monitoring, and the gathering of any

8 other sufficient and relevant information necessary to determine the

9 necessity for remedial action and to support the evaluation of remedial

10 actions if necessary;

II "Remediation" or "rcmediate" means all necessary actions to

12 investigate and clean up or respond to any known, suspected, or

13 threatened discharge of contaminants, including, as necessary, the

14 preliminary assessment, site investigation, remedial investigation, and

15 remedial action provided however that "remediation" or "remediate"

16 shall not include the payment ofcQmpensation for damage to or loss

17 Qf natural reSQurces;

18 "Remediation fund" means the Hazardous Discharge Site

19 Remediation Fund established pursuant to section 26 of P.L.1993,

20 c.139 (C.58:10B-4);

21 "Remediation funding SQurce" means the methods of financing the

22 remediation of a discharge required tQ be established by a person

23 performing the remediation pursuant to section 25 ofP.L.1993, c.139

24 (C.58: 10B-3);

25 "Remediation standards" means the combination of numeric

26 standards that establish a level or concentration, and narrative

27 standards to which contaminants must be treated, removed, Qr

28 Qtherwise cleaned for soil, groundwater, or surface water, as prQvided

29 by the department pursuant to section 35 of P.L.1993, c.139

30 (C.58:1013-12) in order to meet the health risk or environmental

31 standards;

32 "Restricted use remedial action" means any remedial action that

33 requires the continued use of engineering and institutional controls in

34 order to meet the established health risk or environmental standardS;

35 "Site investigation" means the collection and evaluation of data

36 adequate to determine whether or not discharged contaminants exist

37 at a site or have migrated or are migrating from the site at levels in

38 excess of the applicable remediation standards. A site investigation

39 shall be developed based upon the information collected pursuant to

40 the preliminary assessment;

41 "Unrestricted use remedial action" means any remedial action that

42 does not require the continued use of engineering Qr institutiQnal

43 controls in order to meet the established health risk or environmental

44 standards;

45 "Voluntarily perform a remediation" means performing a

46 remediation without having been ordered or directed to do SQ by the
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1 department or by a court and without being compelled to perform a

2 remediation pursuant to the provisions of P.L.1983, c.330 CC.13.IK-6

3 et al.).

4 (cf: I'.L.1997, c.278, $.9)

S

6 4. Section 6 of 1'.1..1997, c.278 (C.S8:10B-13.1) is amended to

7 read as follows:

8 6. a. Whenever after the effective date of P.L.1997, c.278

9 (C.58:10B~1.1 et al.) the Department of Environmental Protection

10 issues a no further action letter pursuant to a remediation, it shall also

11 issue to the person performing the remediation a covenant not to sue

12 with respect to the real property upon which the remediation has been

13 conducted. A covenant not to sue shall be executed by the person

14 performing the remediation and by the department in order to become

IS effective. The covenant not to sue shall be consistent with any

16 conditions and limitations contained in the no further action letter.

17 The covenant not to sue shall be for any area of concern remediated

18 and may apply to the entire real property if the remediation included

19 a preliminary assessment and, if necessary, a site investigation of the

20 entire real property, and any other necessary rcmcdial actions. The

21 covenant remains effective only for as long as the real property for

22 which the covenant was issued continues to meet the conditions of the

23 no further action letter. Upon a finding by the department that real

24 property or a portion thereof to which a covenant not to sue pertains,

25 no longer meets with the conditions of the no further action letter, the

26 department shall provide notice of that fact to the person responsible

27 for maintaining compliance with the no further action letter. The

28 department may aUow the person a reasonable time to come into

29 compliance with the terms of the original no further action letter. If

30 the property does not meet the conditions of the no further action

31 letter and if the department does not allow for a period of time to

32 come into compliance or if the person fails to come into compliance

33 within the time period, the department may invoke the provisions of

34 the covenant not to sue permitting revocation of the covenant not to

35 sue.

36 Except as provided in subsection e. of this section, a covenant not

37 to sue shall contain the following, as applicable:

38 (1) a provision releasing the person who undertook the remediation

39 from all civil liability to the State to perform any additional

40 remediation to pay compensation for damage 10 or loss of natural

41 resource_:.h or for any cleanup and removal costs;

42 (2) for a remediation that involves the use of engineering or

43 institutional controls:

44 (a) a provision requiring the person, or any subsequent owner,

45 lessee, or operator during the person's period of ownership, tenancy,

46 or operation, to maintain those controls, conduct periodic monitoring
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I for compliance, and submit to the department, on a biennial basis, a

2 certification that the engineering and institutional controls arc being

3 properly maintained and continue to be protective of public health and

4 safety and of the environment The certification shall state the

5 underlying facts and shall include the results of allY tests or

6 procedures performed that support the certification; and

7 (b) a provision revoking the covenant if the engineering or

8 institutional controls are not being maintained or are no longer in

9 place; and

10 (3) for a remediation that involves the use of engineering controls

II but not for any remediation that involves the use of institutional

12 controls only, a provision barring the person or persons whom the

13 covenant not to suc benefits, from making a claim against the New

14 Jersey Spill Compensation Fund and the Sanitary Landtill Facility

15 Contingency Fund for any costs or damages relating to the real

16 property and remediation covered by the covenant not to sue. The

17 covenant not to sue shall not bar a cla.im by any person against the

18 New Jersey Spill Compensation Fund and the Sanitary Landfill

19 Contingency Fund for any remediation that involves only the usc of

20 institutional controls if, after a valid no further action letter has been

21 issued, the department orders additional remediation, except that the

22 covenant shall bar such a claim if the department ordered additional

23 remediation in_order to remove the institutional controL

24 b. Unless a covenant not to sue issued under this section is

25 revoked by the department, the covenant shall remain effective. The

26 covenant not to sue shall apply to all successors in ownership of the

27 property and to all persons who lease the property or who engage in

28 operations on the property.

29 c. If a covenant not to sue is revoked, liability for any additional

30 remediation shall not be applied rctroactively to any person for whom

31 the covenant remained in effect during that person's ownership,

32 tenancy, or operation of the property.

33 d. A covenant not to sue and the protections it affords shall not

34 apply to any discharge that occurs subsequent to the issuance of the

35 no further action letter which was the basis of the issuance of the

36 .covenant, nor shaH a covenant not to sue and the protections it affords

37 relieve any persall oftbe obligations to comply in the future with laws

38 and regulations.

39 e. The covenant not to sue may be issued to any' person who

40 obtains a no further action lettcr as provided in subsection a. of this

41 section. The covenant not to suc shall not provide rclief from any

42 liability, either under statutory or common law, to any pcrson who is

43 liable for cleanup and removal costs pursuant to subsection c. of

~~ section 8 of P.L.1976, c. 1~ 1 (C.58: 10-23.11 g), and who does not have

45 a defense to liability pursuant to subsection d. of that section.

~6 (ef: P.L.1997, e.278, 5.6)
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I 5. (New section) a. (l) Except where a limitations provision

2 expressly and specifically applies to actions commenced by the State

3 or where a longer limitations period would otherwise apply, and

4 subject to any statutory provisions or common law rules extending

5 limitations periods, any civil action concerning the remediation of a

6 contaminated site or the closure of a sanitary landfill facility

7 commenced by the State pursuant to the State's environmental laws

8 shall be commenced within three years next after the cause of action

9 shall have accrued.

10 (2) For purposes of detennining whether a civil action subject to

II the limitations periods specified in paragraph (1) oftbis subsection has

12 been commenced within time, no cause of action shall be deemed to

13 have accrued prior to January 1,2002 or until the contaminated site

14 is remcdiated or the sanitary landfill has been properly closed,

IS whichever is later.

16 b. (1) Except where a limitations provision expressly and

17 specifically applies to actions commenced by the State or where a

18 longer limitations period would otherwise apply, and subject to any

19 statutory provisions or common law rules extending limitations

20 periods, any civil action concerning the payment of compensation for

21 damage to, or loss of, natural resources due to the discharge of a

22 hazardous substance, commenced by the State pursuant to the State's

23 environmental laws, shall be commenced within four years next after

24 the cause of action shall have accrued.

25 (2) For purposes of determining whether a civil action subject to

26 the limitations periods specified in paragraph (1) of this subsection has

27 been commenced within time, no cause of action shall be deemed to

28 have accrued prior to January 1, 2002 or until the performance of the

29 preliminary assessment, site investigation, and remedial investigation,

30 if necessary, of the contaminated site or the sanitary landfill facility,

31 whichever is later.

32 c. As used in this section:

33 "State's environmental laws" means the "Spill Compensation and

34 Control Act," P.L.1976, c.141 (C.58:10-23.11 et seq.), the "Water

35 Pollution Control Act," P.L.1977, c.74 (C.58:IOA-I et seq.),

36 P.L.1986, c.102 (C.58:lOA-21 et scq.), the "Brownfield and

37 Contaminated Site Remediation Act," P.1.,.1997, c.278 (C.58: lOB-I.I

38 et al.), the "Industrial Site Recovery Act," P.L.1983, c.330 (C.13: IK-6

39 et al.), thc "Solid Waste Management Act," P.L.1970, c.39 (C.13: IE-I

40 et seq.), the "Comprehensive Regulated Medical Waste Management

41 Act," P.L.1989, c.34 (C.13:1E-48.1 et seq.), the "Major Hazardous

42 Waste Facilities Siting Act," P.L.1981, c.279 (C.13: 1E-49 et seq.), the

43 "Sanitary Landfill Facility Closure and Contingency Fund Act,"

44 P.L.1981, c.306 (C.13:IE-100 et seq.), the "Regional Low-Level

45 Radioactive Waste Disposal Facility Siting Act," P.L.I987, c.333

46 (C.l3:1E-177 et seq.), or any other law or regulation by which the
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1 State may compel a person to perform remediation activities on

2 contaminated property; and

3 "State" means the State, its political subdivisions, any office,

4 department, division, bureau, board, commission or agency of the

5 State or one of its political subdivisions, and any public authority or

6 public agency, including, but not limited to, the New Jersey Transit

7 Corporation and the University of Medicine and Dentistry of New

8 Jersey.

9

10 6. (New section) Any person who has a defense to liability

11 pursuant to paragraphs (2) and (5) of subsection d. of section 8 of

12 P.L.1976, c.141 (C.58:10-23.11g) shall not be liable for the payment

13 of compensatioq for damage to, or loss of, natural resources due to the

14 discharge of a hazardous substance.

15

16 7. Section 2 ofP.L.1991, c.387 (C.2A:14-1.2) is amended to read

17 as follows:

18 2. a. Except where a limitations provision expressly and

19 specifically applies to actions commenced by the State or where a

20 longer limitations period would otherwise apply, and subject to any

21 statutory provisions or common law rules extending limitations

22 periods, any civil action commenced by the State shall be commenced

23 within tcn years next aftcr the cause of action shall havc accrued.

24 b. For purposes of determining whether an action subject to the

25 limitations period specified in subsection a. of this section has been

26 commenced within time, no such action shall be deemed to have

27 accrued prior to January I, 1992.

28 c. As used in this act, the term "State" means the State, its

29 political subdivisions, any office, department, division, bureau, board,

30 commission or agency of the State or one of its political subdivisions,

31 and any public authority or public agency, including, but not limited

32 to, the New Jersey Transit Corporation and the University of Medicine

33 and Dentistry of New Jersey.

34 The provisions of this section shall not apply to any civil action

35 commenced by the State concerning the remediation ofa contaminated

36 site or the closure of a sanitary landfill facility or the payment of

37 compensation for damage to or loss of, natural resources due to the

38 discharge of a ha7,ardolls substance and subject to the limitations

39 period specified in section 5 of P.L. c. (c. ) (before the Legislature

40 as this hill).

41 (cf: P.L.1991, c.387, s.2)

42

43 8. This act shall take effect immediately.
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SENATE COMMITTEE SUBSTITUTE FOR

SENATE, No. 2345

STATE OF NEW JERSEY

Sponsored by Scnator McNAMARA

AN ACT concerning the cleanup ofcontaminated propelty, amending and

supplemc!1ting Title 58 of the Revised Statutes, and amending

P.L.1991, c.387.

BE Ii ENACTED by the Senate and General Assembly o/the State of

New Jersey:

1. Seclion 3 ofP.L.1976, c.141 (e.58: 10-23.11 b) is amended 10 read

as foHows:

3. Unless the context clearly indicates otherwise, the following tenns

shall have the ~ollowing meanings:

IlAct of God" means an act exclusively occasioned by an

unanticipated, grave natural disaster without the interference of any
human agency;

"Administratorll means Ihe chief executive of tile New Jersey Spill
Compensation Fund;

"Barrel'" means 42 United States gallons or 159.09 liters or an

appropriate equivalent measure set by the director for hazardous

substances which are other than fluid or which are not commonly

measured by the barrel;

"Board" means a board of arbitration convened by the administrator

to settle disputed disbursements from the fund;

"Cleanup and removal costs" means all costs associated with a

discharge, incurred by the State or its political subdivisions or their

agents or any person with written approval from the department in the:

(1) removal or attempted removal of hazardous substances, or (2) taking

of reasonable measures to prevent or mitigate damage to the public

health, safety, or welfare, including, but not limited to, public and private

property, shorelines, beaches, surface waters, water columns and bottom

EXPLANATION - Mattu l:llctoscd In bold-faced brllckets [thus] In the nbove blJlls
no! cnllcted lind is Intended to be omitted In the law.
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sediments, soils and other affected propCity, including wi Idiifc and other

natural resources, and shall include costs inclined by the Slate for the

indemnification and legal defense of contractors pursuant to sections 1

through II af P.L.l991, c.373 (C.58:IO-23.11f1l ot seq.). Far the

purposes ofrhis definition, costs incurred by the State shall not include

any indirect costs for department oversight perfonned after the effective

date ofP.L.1997, e.278 (C.58: IOB-I.I et al.), blltmay includeonlythase

program costs directly related to the cleanup and removal of the

discharge; however, where the State or the fund have expended money

for the cleanup and removal ofa discharge and are seeking to recover the

costs incurred in that cleanup and removal action from a responsible

party, costs incurred by the State shall include any indirect costs;

"Commissioner" means the Commissioner of Environmental

Protection;

"Contamination" or "co.fltaminal}.__r ....JTI_cans any discharged hazardous

substance, hazardous.~..§§~._~_s defined pursuant to section I ofr.L I9~§.l.

s:;:.99 (C.13:IE-}.8), or pollutant as defined pursuant to section 3 of

P .L.1977, c.74 (C.58: 10(\..:1);

"Department" means the Department of EnvironmentaJ Protection;

"Director" mcans the Director of the Division of Taxation in the

Department of tile Treasury; "Discharge" means any intentional or

unintentional action or omission resulting in the releasing, spilling,

leaking, pumping, pouring, emitting, emptying or dumping ofhazardous

substances into the waters or onto tbe lands of the State, or into waters

outside the jurisdiction of the State when darnage may ~esllH to the lands,

waters or natural resources within the jurisdiction of the State;

"Emergency response action" means those activities condu'cted by a

local unit to clean up, remove, prevent, contain, or mitigate a discharge

that poses an immediate threat to the environment or to the public health,

safety, or welfare;

"Fair market value" means the invoice price of the hazardous

substances transferred, including transportation charges; but where no

price is so fixed, "fair market value" shall mean the market price as of tile

close of the nearest day to the transfer, paid for similar hazardous

substances, as shall be detennined by the taxpayer pursuant to IUJes oCthe

director;

"Fund" means the New Jersey Spill Compensation Fund;

"Hazardous substances" means tbe "environmental hazardous

substances" on the environmental hazardous substance list adopted by the

department pursuant 10 section 4 ofP.L.1983, c.315 (C.34:5A-4); such

clements and compounds, including petroleum prOducts, which are

defined as such by the department, after public hearing, and which shall

EXPLANATION - MnHer enclQsed In bold-faced brackets [lhus] In th~ above bill is
not cnncted and Is lnlendtd 10 be omltfed in the hiII'.

Maner underlined !l!.!.L1 is new matter.
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be consistent to the maximum extent possible with, and which shall

include, the list of hazardous substances adopted by the federal

Environmental Protection Agency pursuant to section 311 of the federal

Water Pollution Control Act Amendments of 1972, Pub>L92~500> as

amended by the Clean Water Act of 1977, Pub.L.95-21 7 (33 U.S.C 1251

et seq.); the list of toxic pollutants designated by COl1&'TCSS or the EPA

pursuant to section 307 of (hat act; and the list of hazardous substances

adopted by the federal Envirorunentat Protection Agency pursuant to

section 101 of the "Comprehensive Envirorunental Response,

Compensation and Liability Act of 1980," Pub.L.96-510 (42 U.S.C.

s.960 I et seq.); provided, however, that sewage and sewage sludge shall

not be considered as hazardous substances for the purposes ofP.L.1976,

c.141 (C58:10-23.11 c(seq.);

"Local unit" means any county or municipality, or any agency or

other instrumentality thereof, or u duty incorporated volunteer fire,

ambulance, first aid, emergency, or rescue company or squad;

"Major facility" includes, but is not limited to, any refinery, storage or

transfer terminal, pipeline, deep-water port, drilling platfonn or any

appurtenance rdated to any of the preceding that is used or is capable of

being used to refine, produce, store, handle, transfer, process or transport

hazardous substances, ",Major facility" shall include a vessel only when

that vessel is engaged in a transfer of hazardous substances between it

and another vessel, and in any event shall not include a vessel used solely

for activities directly related to recovering, containing, cleaning up or

removing discharges of petroleum in the surface waters of the State,

including training, research, and other activities directly related to spill

response.

A facility shall not be considered a major facility for the purpose of

P.LI976, c.141 unless it has total combined aboveground or buried

storage capacity of:

(I) 20,000 gallons or more for hazardous substances which are other

thall petroleum or petroleum products, or

(2) 200,000 gallons or more for hazardous substances of all kinds.

In determining whether a facility is a major facility for the pUllJoses

ofP.L.1976, c.14 I (CS8: I0-23.11 ".seq.), any underground storage tank

at the facility used solely to store heating oil for on-site consumption'

shall not be considered when detemlining the combined storage capacity

of the facility.

For the pU'1JOSCS of this definition, "storage capacity" shall mean only

that total combined capacity which is dedicated to, used for or intended to

be used for storage of hazardous substances of all kinds. Where

appropriate to the nature of the facility, storage capacity may be

EXPLANATfON - M~Uer enclosed in lJold-fMCtl orllckets (thus] III the Hbol'e bllJ is
/lot enacted Rnd Is intended to be omllted in the law.

Malter underHncd thus Is new maller.
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determined by the intended or actual usc of open land or unenclosed

space as well as by the capacities of tanks or other enclosed storage

spaces;

HNatural resources" means aHland, fish, shellfish. wildlife, biota, air,
waters and other such resources owned, managed, held in hust or

otherwise controlled by the State;

1l0wner" or Itoperator" means, with respect toa vessel, any person

owning, operating or chartering by demise such vessel; with respect to

any major facility, any person owning such facility, or operating it by

lease, contract or other fonn ofagreement; with respect to abandoned or

derelict major facilities, the person who owned or operated such facility

immediately prior to such abandonment, or the owner at the time of

discharge;

"Person" means .public or private corporations, companies,

associations, societies, finns, partnerships, joint stock companies,

individuals, the United States, the State of New Jersey and any of its

political subdivisions or agents;

"Petroleum" or "petroleum products" means oil or petroleum of any

kind and in any form, including, but not limited to, oil, petroleum,

gasoline, kerosene, fuel oil, oil sludge, oil refuse, oil mixed with other

wastes, crude oils, and substances or additives to be utilized in the

refining or blending ofcmde petroleum or petroleum stock in this State;

however, any compound designated by specific chemical name on the list

of hazardous substances adopted by the department pursuant to this

section shall not be considered petroleum or a petroleum product for the

purposes ofP.L.!976, c.141, unless such compound is to be utilized in

the refining or blending of cmde petroleum or petroleum stock in this

State;

"Preliminary assessment" means the first phase in th.LQ!gcess qf

identifying area..') ofconcern and determining whether contaminants arc or

were present at a site or have migrated or are migrating from a site, and

~hall include the initial search for and evaluation of, existing site spccific

operational and environmental information, both current and historic.L!.Q

detennine if fl)rther in::~cstjgation concerning the documented, alleged,

suspected or latent di~2h~xgs:_o1312.Y._contaminant is required. The

evaluation of historic information shall be conducted from 1932 to the

present. except that the department may requirc the search for and

.t?valu~Li..on 9L~.f19l~i.®aJ JDJormation relating to ownership and Ilse oftlle

site prior to 1932 ifsuch information is available through diligent in9.!!i.!:Y

of the public recor~

"Remedial action" means those actions tak~n at a site or offsite if a

contaminant has miED!t£Q or is migrating therefrom, as may be re~lir~Q

EXPLANATION· Maller cnclosed in bold-faced brackets [lhus] In lhe above bilt is
not enacted and is Intended to be omiHed In the law.
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by the department. including the removal, treauD.ffih containment,

transportation, sCCtl.dnE.l....QL...Qther enlli.!!?_qing or treatment measures,

~.betl~.!:J...l?.~ll unrestricted usc. or otbctwisc, dc~igned to ensure that any

ili~9harged contaminant at the site or that has tni.8!"~~s!.2.r is migrating

[rom the site. is remcdiated in compliance with the £IJ2'p':lic~ble health risk

or environmental standards;

"Remedial investigation" means a process..to detemline the naturennd

extent of a discharge of a contaminant at a site or a discharge of a

contamin'}nt that has migrated or is migrating from lhe site and the

Rr~blems presented by a discha~l and may include data collected, site

charactelizatioli, samyJi!l&Jponitoring, and the gathelinR2f..?lI..'Loth~

sufficient and relevant information necessary to detenninc.thc_0..2ce~

for remedial actio~l and 10 support·the evaluation of rel~leqial aCliQD.LLf

necessary;
"Remediation" or "remediateU mean§__?l1 necessary· actions to

investigate and dean l!:P-2..r respond to any knowll.......B!wccted, or

threatened <1j.§charg~ncluding,as necessary, the preliminary assessment,

site investigation, remedial investigation, and remedial action, provided,

however, that "remediation" or "remediate" shaU not include the

l2QY!!l2..Ql.91comQ£:nsation for damage to, or loss of, natural resources;

~Site investigation" means the col1~ction and evaluation of data

adequate to detcnnine whether or 110t discharged C9.!!!AJ.TI..h}.~ntsexist at a

site or have migrated or are migrating from the site at levels in excess of

the applicable remediation standards. A site investigation shall be

~yclo.p.~A_.~.?scd__ upon the infonnation collected pursuant to the

pre IiTn in.~J.Y.assessment;

"Taxpayer" means the owner or operator of a major facility subject to

the tax provisions ofP.L 1976. c.141;

"Tax period" means every calendar month on the basis of which the

taxpayer is required to report under P.L.1976, c.141;

"Transfer" means onloading or omoading between major facilities

and vessels, or vessels and major facilities, and from vessel to vessel or

major facility to major facility, except for fueling or refueling operations

and except that with regard (0 the movement of hazardous substances

other than petroleum, it shall also include any onJeading ofor omoading

from a major facility; "Vessel" means every description of

watercraft or other contrivance that is practically capable ofbeing used as

a means of commercia! transportation ofhazardous substances upon the

water, whether or not self~propelled;

"Waters" means the ocean and its estuaries to the seaward limit oftile

State's juriSdiction, all springs, streams and bodies of surface or

groundwater, whether natural or artificial, within the boundaries oftbis

EXPLANATION· Malter encJo5cd In bold-faced brllcl\clS [l1lOs] in thc above bill is
n01 enllcfcd lind Is intended (0 be omitted in lhe lnw.
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State,

(ef: P.L.1997, c.278, 5.19)

2. Section 8 ofP.L.1976, c.141 (C.58: 10-23.11 g) is amended to read

as follows:

8. a. The fund shall be strictly liable, without regard to fault, for all

cleanup and removal costs and for all direct and indirect damages no

matter by whom sustained, including but not limited to:

(1) The cost of restoring, repairing, or replacing any real or personal

properly damaged or destroyed by a discharge, any income lost from the

time such property is damaged to the time such property is restored,

repaired or repiaced, aryd any reduction in value ofsuch property causp.rl

by such discharge by comparison with its value prior thereto;

(2) The cost 0 frestoration and replacement, where possible, of any

natural resource damaged or destroyed by a discharge;

(3) Loss of income or il1lpainnent ofearning capacity due to damage

to real or personal property, including natura! resources destroyed or

damaged by a discharge; provided that such loss or impairment exceeds

10% of the amount which claimant derives, based upon income or

business records, exclusive of other sources of income, from activities

related to the particular real or personal property or natural resources

damaged or destroyed by such discharge during the week, month or year

[or which the claim is filed;

(4) Loss of tax revenue by the State or local governments for a pCliod

of one year due to damage (0 real or personal property proximately

resulting from a discharge;

(5) Interest on loans obtained or other obligations incurred by a

claimant for the purpose of ameliorating the adverse effects ofa discharge

pending the payment of a claim in full as provided by this act.

b. The damages which may be recovered by the fund, without regard

to fault, subject to the defenses enumerated in subsection d. of tbis

section against {he owner or operator of a major facility or vessel, shall

not exceed $50,000,000.00 for each major facility or $150.00 per gross

ton for each vessel, except that such maximum limitation shaH not apply

and the owner or operator shaH be liable, jointly and severally, for the full

amount of such damages ifit can be· shown that such discharge was the

result of (I) gross negligence or willful misconduct, within the

knowledge and priVity of the owner, operator or person in charge, or (2) a

gross or willful violation of applicable safety, constn.lction or operating

standards or regulations. Damages which may be recovered from, or by,

any other person shall be limited to those authorized by common or

statutory law.

EXPLANATION - M~lter en dosed in bold-faced brackets {thUS] In the llboYe bill is
not enucted lind Is Intended Co be omitted In the lnw.
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c. (1) Any person who has discharged a hazardous substance, or is in

any way responsible for any hazardous substance, shall be strictly liable,

jointly and severally, without regard to fault, for all cleanup and removal

costs no matter by whom incun'ed. Sueli person shall also be strictly

liable, jointly and severally, without regard to fault, for all cleanup and

removal costs incurred by the department or a local unit pursuant to

sUbsection b. of section 7 of P.L.1976. c.141 (C.58: 10-23.11 f).

(2) In addition to the persons liable pursuant to this subsection, in the

case ofa discharge ofa hazardous substance from a vessel into the waters

of the State, the owner or operator of a refinery, storage, transfer, or

pipeline facility to which the vessel was ell route to deliver the hazardous

substance who, by contract} agreement, or otherwise, was scheduled to

assume ownership oftl;c discharged hazardous substance, and any other

perSall who was so scheduled to assume ownership of the discharged

hazardous substance, shall be strictly liable, jointly and severally, without

regard to fault, for all cleanup and removal costs if the owner or operator

ofthe vessel did not have the evidence of financial responsibility required
pursuant to section 2 of P.L.1991, c.58 (C.58: 10-23.1 1g2).

Where a person is liable for cleanup and removal costs as provided in

this paragraph, any expenditures made by the administrator for that

cleanup and removal shall constitute a debt of that person to the fund.

The debt shall constitute a lien on all propelty owned by that person when

a notice of lien identifying the nature of tIle discharge and the amount of
the cleanup, removal and related costs expended from the fund is duly

filed with the clerk of tIle Superior Court. The clerk shall promptly enter

upon the civil judgment or order docket the name and address of the

liable person and the amount of the lien as set forth in the notice of lien.

Upon entry by the clerk, the lien, to the amount committed by the

administrator for cleanup and removal, shall attach to the revenues and all
real and personal property of the liable person! whether or not that person

is insolvent.
For the purpose of dctennining priority of this lien over all other

claims or liens which are or have been filed against the property of an

owner or operator ofa refinery, storage, transfer, or pipeline facility, Ihe

lien on the facility to which the discharged hazardous substance was en

route shall have priority over all other claims or liens which are or have

been filed against the property. The notice of lien filed pursuant to this

paragraph which affects any property ofa person liable pursuant to this

paragraph other than the property of an owner or operator of a refinery,

storage, transfer, or pipeline facility to which the discharged hazardous
substance was en route, shall have priority from the day of the filing of

the notice of the lien over all claims and liens filed against the property,

E.XPLANATION . Matter end(l~ed In b(lld~raccd brackets [thus] In the above bill is
not clllicted and is Intended t(J be omille(1 In the hlYl'.

M:l.\Icr underllned tlu!.~ Is /lew matter.
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but shall not affect any valid lien, right, or interest in the property filed in

accordance with established procedure prior to the filing of a notice of

lien pursuant to this paragraph.

To the extent that a person liable pursuant to this paragraph is not

othclWise liable pursuant to paragraph (1) of this subsection, or under any

other provision of Jawor under commOll Jaw, that person may bring an

action for indemnification for costs paid pursuant to this paragmph

against any other person who is strictly Hable pursuant to paragraph (1) of

this subsection.

Nothing in this paragraph shall be constmed to extend or negate the

right of any person to bring an action for contribution that may exist

under P.L.1976, c.141, or any olher act or under common law.

(3) In addition to the persons liable pursuant to this subsection, allY

person who owns real property acquired on or after September 14, 1993

on which there has been a discharge prior 10 the person's acquisitlon of

that property and who knew or should have known thaI a hazardous

substance had been discharge<:! at the real property, shall be strictly liable,

jointly and severally, without regard to fault, for aU cleanup and removal

costs no matter by whom incurred. Such person shall also be strictly

liable, jointly and severally, withou( regard to fault, for aU cleanup and

removal costs incurred by tbe department or a local unit pursuant to

subsection b. 0[section7 ofP.L1976, c.141 CC.S8:10-23.11f). Nothing

in this paragraph shall be construed to alter liability of any person who

acquired real property prior to September 14, 1993.

.c.1Ll!2.i!sIditLon to tl:!su!ersons liable pursuant to this subsection, any

person who owns real property 8_cguired prior to September 14) 12_21._~

which there has been a discharge prior to the person's acquisition of that

P!:QQ.~.!'!Y3l!.9 who knew or should have known that a hQ:ZardoJ;!§...§.1!9stance
had been discharged_at the real property. shall be strictly liable, jointly

§tnd se'{.£I~Hy.~ without regard to fault. for all cleanup .and rcmov~J costs

no matter by whom incurred. Such person sh(lll <1lsQ be strictlyJ.i.~~b..l~J

jointly and severally, without regard to fault. for ali cleanup and removal

cost§...i!l£~lITe1 by the department or a local unit pursuant to subsection b.,..:

Q.f section 7 o[ P.L1976, c.141 (C.58:10-23.110. Nothing in this

l~:MIaph shall be construed to alter"liability ofany person who acquired

real proP..£!:!Y....Q.!!_or after September 14, 1993.

d. (t) In addition to those defenses provided in this subsection, an act

or omission caused solely by war, sabotage, or God, or a combination

thereof, shall be the only defenses which may be raised by any owner or

operator of a major facility or vessel responsible for a discharge in any

action arising under the provisions of this act.

(2) A person, including an owner or operator ofa major facility, who

EXPLANAnON - Matter enclosed in bold·fa.:.:d brackets [thus] in the above bill is
not enacted and is intended to be omitted In the law,

Matter underllned !.!!!l~ Is Ilew OH\Iler,
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owns real property acquired on or after September lA, 1993 on which

there !1(\$ been a discharge, shall not be liable for cleanup and removal

costs or for any other damages to tbe State or to any other person for the

discharged hazardous substance pursuant to subsection c. of this section

or pursuant to civil common law, if that person can establish by a

preponderance of the evidence that subparagraphs (a) through (d) apply,

or if applicable, subparagraphs (a) through (e) apply:

(a) the person acquired the real property ancr the discharge afthat

hazardous substance at the real properly;

(b) (i) at the time the person acquired the rcal property, the person did

not know and bad no reason to know that any hazardous substance had

been discharged at the real propel1y, or (ii) the person acquired the real

property by devise or succession, except that any other funds or property

received by that persor from {he deceased real prope11y owner who

discharged a hazardous substance or was in any way responsible for a

hazardous substance, shall be made available to satisfy the requirements

ofP.L.1976, c.141, or (iii) the person complies with the provisions of

subparagraph (e) ofparagraph (2) of this subsection;

(c) the person did no! discharge the hazardous substance, is not in

any way responsible for the hazardous substance, and is not a corporate

successor to the discharger or to any person in any way responsible for

the hazardous substance or to anyone liable for cleanup and removal costs

pursuant to this section;

(d) the person gave notice oflhe discharge to the department upon

actual discovery of that discharge.

To establish that a person had no rcason to know that any hazardous

substance had been discharged for the purposes of this paragraph (2), the

person must have undet1aken. at the time of acquisition, all appropriate

inquiry into the previous ownership and uses of the property. For the

purposes of this paragraph "(2), aU appropriate inquiry shall mean the

perfonnance of a preliminary assessment , and site investigation, if the

preliminary assessment indicates that a site investigation is necessary, as

defined in scction 23 ofP.L.1993, c.139 (C.58: 1OB·l), and perfol111ed in

accordance with rules and regulations promulgated by the department

defining these tenns.

Nothing in this paragraph (2) shall be construed to alter liability of

any person who acquired real property prior to September 14, 1993; and

(e) For the purposes of this subparagraph the person mllst have (i)

acquired the property subsequent to a hazardous substance being

discharged on the site and which discharge was discovered at the time of

acquisition as a result of the appropriate inquiry, as defined in this

paragraph (2), (ii) perfonned, following the effective date of P.L.1997,

~:XPLANATJON• MaHer enclosed in bold·rflced brllckefs [fbus] ill the above bill Is
nol enllctcd and is intended to be omitted In the Jaw,
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c278, a remediation of the site or discharge consistent with the

provisions of section 35 of P.L.1993, c.139 (C.58:10B-12), or, relied

upon a valid no further action letter from the department for a

remediation perfonned prior to acquisition, or obtained approval of a

remedial action workplan by the department aDcr the effective date of

P.L.1997, c.278 and continued to comply with the conditions of that

workplan, and (iii) established and maintained al1 engineering and

institutional controls as may be required pursuant to sections 35 and 36 of

P.L.1993, c,139. A person who complies with the provisions of this

subparagraph by actually performing a remediation of the site or

discharge as set forth in (ii) above shall be issued, upon application, a no

fUt1her action lelter by the depart~ent. A person who complies with the

provisions of this subparagraph either by receipt of a no furtber action

letter from the department following the effective date of P.L.1997,

c.278, or by relying on a previously issued no further action letter shall

not be liable for any further remediation including any changes in a

remediation standard or for the subsequent discovery of a bazardous

substance, at the site, if the remediation was for the entire site, and the

hazardous substance waS discharged prior to the person acquiring the

property. Notwithstanding any other provisions of this subparagraph, a

person who complies with the provisions of this subparagraph only by

virtue of the existence of a previously issued no further action letter shall

receive no liability protections for any discharge which occurred during

the time period between the issuance of the no further action Ictter and

the property acquisition. Compliance with the provisions of this

subparagraph (e) shall not relieve any person of any liability for a

discharge that is off the site of the property covered by the 110 further

action letter, for a discharge that occurs at that property after the perSall

acquires the property, for any actions that person negligently takes that

aggravates or contributes to a discharge of a hazardous substance, for

failure to comply in the future with laws and regulations, or if that person

fails to maintain the institutional or engineering controls on the property

or to otherwise comply with the provisions of the no further action letter.

(3) Notwithstanding the provisions of paragraph (2) of this

subsection to the contrary, if a person who owns real property obtains

actual knowledge of a discharge of a hazardous substance at the real

property during the period of that person's ownership and subsequently

transfers ownership ofthe property'to another person without disclosing

that knowledge, the transferor shall be strictly liable for the cleanup and

removal costs o[tlle dischflrge and no defense under this subsection shall

be available to that person.

(4) Any federal, State, or local governmental entity which acquires

EXPLANATION· Matter enclosed In bold-faced brackets ro\Us] lnlhe IlI)OYC bill is
not enacled lind is intended (0 be omJllecl in Ihe law.
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ownership of real property through bankruptcy, tax delinquency.

abandonment, escheat, eminent domain, condemnation or any

circumstance in which Lhe govcmmental entity involuntarily acquires title

by virtue of its function as sovereign, or where tbe governmental entity

acquires the property by any means for the purpose of promoting the

redevelopment of that property, shaH not be liable, pursuant to subsection

c. of this section or pursuant to common law, to the State or to any other

person for any discharge which aecuned or began prior to that ownership.

This paragraph shall not provide any liability protection to any federal,

Slate or local govemmcntal cntity which bas caused or contributed to the

discharge of a hazardous substance. This paragraph shall not provide any

liability protection to any federal, State, or local govemment entity that

acquires ownership ofreal properly by condemnation or eminent domain

where the real property is being remediated in a timely manner at the time

of the condemnation or eminent domain action.

eS) A person, includilJg an owner or operator of a major facility, who

'owns real property acq.!!!Ied pnor to Sememb.er 14, 1993 on which there

has been a discharge, shall not be liable for cleanup and removal costs or

for any other damages to tJ1C State or to any other person for the

discharged hazardous substance pursuant to subsection c. of this section

or pursuant to civil common law. if JhQ:LQ5l§.QD-.£!U~tablishby a

preponderance ofthc evidence that sUbparag@.Iilis (a) through (d) apply:

(a) the person acquircd the real P(Opt;n:1-'.!.ficr:.Jh~. discharge oftbat

h~zardous substance at the real property;

f.Ql(i) at the time the person aCquired the real property, the person did

not know and had no reason to know that any hazardous_substance had

peen discharged at the real prop~I~D. the person aCquired the rcal

property by devise or succession, e~£.~pj that any other fund~..Q!:.Q!:..QQ£!1Y

received by tflat person fron)-.!h~.de~~..Q...i2~l property owner who

discharged a hazardous substance or was in any way rCB2Q.Jl§ible for a

hazardous substance. shall be made available to satisfy the requirements

ofP.L.1976. c.141;

(e) the person did not discharge the hazard_ous substance, is not i-n

any way responsible for lh~..hazardous substance, and is not a c'?lQ.9rate

stlccess2!..l2Jh.e dis~!!i!!ger or to' any person in any way rcsponsibleJ'Q£

the hazardous substl'lIlCe or to anyon~ liable tor cleanup and removal costs

pursuant to this section~

(d) the person gav~Q!j£~the dischQ[@to the depa11ment up.1?..!!

actual discovcry.of~hat discharge:

I~~IabJish that a person h..ad no reason to know that any hazardous

substance had been discharged for the pUJvoses ofthis paragrap.1L(~)~

person must have undertaken, at the time_QL,}cguisition, all apPJopriate

EXI'LANA,ION .. Malter enclosed in bold·(aced brackets [thu~] 1t1 the above lJill is
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i.!!9...uiry on the previous o"Ynership and uses of the Qro1?~ty based upon

gencra:lly accepted good and c~l~loma!y standards.

Nothing in lhis-p':ar?.EL~p.bJ1) shall be cons!nJcd to alter liability of

any person who acquired real Q!:Q1~~..Ls?n or after September 14, J 993.

c. Neither the fund nor the Sanitary Landfill Contingency Fund

established pursuant to P.L. 1981, c.306 (C.13:IE-100 et seq.) shall be

liable for any damages incurred by any person who is relieved from

liability pursuant to subsection d. or f. ofll1is section for a remediation

that involves the usc of engineering controls but the fund and the Sanitary

Landfill Contingency Fund shall be liable for any remediation that

involves only the lise of institutional controls if after a valid no fUl1her

action letter has been issued the depm1ment orders additional remediation

except that the fund and the Sanitary Landfill Contingency Fund shall not

be liable for any additional remediation that is required to remove an

institutional control.

f. Notwithstanding any other provision of this section, a person,

who owns real property acquired on or after the effective date of

P.L. 1997, c.278 (C.58: lOB· 11.1 ct a1.), shall not be liable for any cleanup

and removal costs or damages, under this section or pursuant to any other

statutory or civil comnion law, to any person, other than the State and the

federal govemmcnt, harmed by any hazardous substance discharged on
that property prior to acquisition, and any migration off that property

relnted to that discharge, provided all the conditions of this subsection are

met:

(1) the person acquired the real property after the discharge of thnt

hazardous substance at the real property;

(2) the person did not discharge the hazardous substance, is not in any

way responsible for the hazardous substance, and is not a corporate

successor to the discharger or to any person in any way responsible for

the hazardous substance or to anyone liable for a discharge pursuant to

this section;

(3) tl.le person gave notice of the discharge to the department upon

actual discovery of that discharge;

(4) within 30 days after acquisition of the property, the person

comrnenced a remediation of the discharge, including any migration,

pursuant to a department oversight document executed prior to

acquisition, and the department is satisfied that remediation was

completed in a timely and appropriate fashion: and

(5) Within ten days after acquisition of the property, the person

agrees in writing to provide access to the State for remediation and

related activities, as determined by the State.

The provisions of this subsection shall not relieve any persoll of nllY

RX PLANATION· MaHer enclosed in bold-faced bnh:kets [thUS} In the above bill is
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liability:

(1) for a discharge that occurs ilt that property aftcr the person

acquired the property;

(2) for any actions that person negligently takes that aggravates or

contributes to the hann inflicted upon any person;

(3) if that person fails to maintain the institutional or engineering

controls 011 the propc11y or to otherwise comply with the provisions oCa

no further action letter or a remedial action workpJan and a person is

hanned thereby;

(4) for any liability to clean up and remove, pursuant to the

department's regulations and directions, any hazardous substances that

may have been discha~gcd on the property or that may have migrated

therefrom; and

(5) for that person's failure to comply in the future with laws and

regulations.

g. Nothing in the amendatory provisions to this section adopted

pursuant to P.L.1997, c.278 shall be consttlled to remove any defense to

liability that a persoll may have had pursuant to subsection c. of this

section that existed prior to the effective date ofP.L.1997, c,278.

h. Nothing in this section shaH limit the requirements ofnny person

to comply with P.L.l983, c.330 (CI3:1K-6 et seq.).

(cf: P.L.1997, c.278, s.20)

3. Section 23 ofP.L.1993, c.139 (CS8: lOB· I) is amended to read as

follows:

23. As used in sections 23 through 43 and section 45 ofP.L.l993,

c.139 (C.58:10B-l et seq.), as may be amended and supplemented:

"Area of concern" means any location where contaminants are or

were known or suspected to have been discharged, generated,

manufactured, refined, transported, stored, handled, tr~aicd, or disposed,

or where contaminants have or may have migrated;

"Authority" means the New Jersey Economic Development Authority

established pursuant to P.L.1974, c.80 (C.34: IB-1 et seq.);

"Contamination" or "contaminant" means any discharged hazardous

substance as defined pursuant 10 section 3 of P.L.1976, c.141

(C.58:10~23.1 tb), hazardous waste as defined pursuant to section 1 of

P.L.1976, c.99 (C.13: IE-38), or poilutant as defined pursuant to section 3

ofP.L.1977, c.74 (CS8: IOA-3);

"Department" means the Department of Environmental Protection;

"Discharge" means 'In intentional or unintentional action or omission

resulting in the releasing, spilling, leaking, pumping, pouring, emitting,

emptying, or dumping of a contaminant onto the land or into the waters

EXPLANATION - Matler enclosed III bold-fllced bl·llcket9 [thus] IUlhc nbove bill Is
not enacted and is inlendcd to be omitted In the law.
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of the State;

"Engineering cOlltrols" means any mechanism to contain or stabi lizc

contamination or ensure the effectiveness of a remedial action.

Engineering controls may include, without limitation, caps, covers, dikes,

trenches, leachate collection systems, signs, fences and physical access

controls;

"Environmental opportunity zone ll has the meaning given that term

pursuant to section 3 of P.L. 1995, c.413 (C.54:4-3.152);

"Financial assistance" means loans or loan guarantees;

"Institutional controls" means a mechanism used to limit human

activities at or near a contaminated site, or to ensure the effectiveness of

the remedial action over time, when contaminants remain al a

contaminated site in levels or concentrations above the applicable

remediation standard t~at would allow unrestricted use of that property,

Institutional controls may include, without limitation, stlUcture, land, and

natural resource use restrictions, well restriction areas, and deed notices;

"Limited restricted use remedial action" means any remedial action

tbat requires the continued usc of institutional controls but docs not

require the use of an engineering control;

"No fUlther action Jetter" means a written detennination by the

department that based upon an evaluation of tbe historical use of a

particular site, or of an area ofconcern or areas ofconcern at that site, as

applicable, and any other investigation or action the department deems

necessary, there are no discharged contaminants present at the site, at the

area ofconccm or areas ofconcem, at any other site to which a discharge

originating at the site has migrated, or that any discharged contaminants

present at the site or that have migrated from

the site have been remediated in accordance with applicable remediation

regulations;

"Preliminary assessment" means the first phase in the process of

identifying areas ofconcern and determining'whether contaminants are or

were present at a site or have migrated or are migrating from a site, and

shall include the initial search for. and evaluation of, existing site specific

operational and environmental information, both CUlTcnt and historic, to

detennine if further investigation concerning the documented, alleged,

suspected or latent discharge of any contaminnnt is required. The

evaluation of historic information shall be conducted from 1932 to tbe

present, except that the department may require the search for and

evaluation ofadditional infonllation relating to ownership and use of the

site Prlor to 1932 ifsuch information is available through diligent inquiry

of the public records;

"Remedial action" means those actions taken at a site or offsile if a

EXPLANATION· Matter enclosed jn bold·[.. ced ur;l,cl<.els [thus] in the aboyc bill i~
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contaminant has migrated or is migrating therefrom, as may be required

by the department, including the removal, treatment, containment,

transportation, securing, or other engineering or treatment measures,

whether to an unrestricted usc or othetwise, designed to ensure Ihn! <my

discharged contaminant at the site or that has migrated or is migrating

from the site, is rcmediated in compliance with the applicable health risk

or environmental standards;

"Remedial actionworkplan" means a plan for the remedial action to

be undertaken at a site, or at any area to which a discharge originating at a

site is migrating or has migrated; a description oftlle remedial action to

be used to femediate a site; a time schedule and cost estimate of the

implementation of the remedial action; and any other infonnation the

department deems necessary;

"Remedial investigation" means a process to determinc the nature and

cxtcnt of a discharge of a contaminant at a site or a dis'charge of a

contaminant that has'migrated or is migrating from the site and the

problems presented by a discharge, and may include data collected, site

characterization, sampling, monitoring, and the gathering of any other

sufficient and relevant information necessary to determine the necessity

for remedial action and to support the evaluation of remedial actions if

necessary;

"Remediation" or "remediate" means all necessary actions to

Investigate and clean up or respond to any known, suspected, or

threatened discharge of contaminants, including, as necessary, the

preliminary assessment, site investigation, remedial investigation, and

remedial action 1 providedJ however, that "remediation" or "remediate"

shall not include the payment of compens4,tion for damage to, or loss of,

natural resources;

"Remediation fund" means the Hazardous Discbarge Site

Remediation Fund established pursuant to section 26 ofP.L.l993, c, 139

(C.58:10B·4);

"Remediation funding source" means the methods of financing the

remediation of a discharge required to be established by a person

perfomling the remediation pLlrsuant to section 25 of P,L.1993, c.139

(C.58: 10B-3);

"Remediation standards" means the combination ofnumeric standards

that establish a level or concentration, and narrative standards to which

contaminants must be treated, remo:ved, Or otherwise cleaned for soil,

groundwatcr, or surface water, as provided by thc department pursuant to

section 35 ofP.L.1993, e.139 (C58: 10B-12) in order to meet the health

risk or environmental standards;

"Restricted use remedial action" means any remedial action that

EXI'LANAYION· MaHer enclosed In bold-faced bnckll!$ [thus] in lhe above bill Is
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requires the continued use of engineering and institutional controls in

order to meet the established health risk or environmental standards;

"Site investigation" means the collection and evaluation of data

adequate to dctennine whether or not discharged contaminants exist at a

site or have migrated or are migrating from the site at levels in excess of

the applicable remediation standards. A site investigation shall be

developed based upon the infonnntion collected pursuant to the

preliminaty assessment;

"Unrestricted use remedial action" means any remedial action that

does not requl re the continued use ofengineering or institutional controls
in order to meet the established health risk or environmental standards;

"Voluntarily perfo0TI a remediation" means perfonuing a remediation

without having been ordered ordin~cted to do so by the department Or by

a court and without being compelled to perfonn a remediation pursuant to

the provisions ofP.L. 1983, c.330 (C.13:IK-6 et al.).

(cf: P.L.1997, c.278, 5.9)

4. Section 6 ofP.L.l997, c.278 (C.58: 10B-13.\) is amended to read

as follows:

6. 3. Whenever nfl:er the effective date of P.L.1997, c.278

CC.SS: lOB· 1,1 et a1.) the Depat1ment of Environmental Protection issues

a no further action letter pursuant to a remediation, it shall also issue to

the person perfonning the remediation a covenant not to sue with respect

to the real property upon which the remediation has been conducted. A

covenant not to sue shall be executed by the person performing the

remediation and by the department in order to become effective. The

covenant not to sue shall be consistent with any conditions and

limitations contained in the no further action letter. The covenant not to

sue shall be for any area of concem remediated and may apply to the

entire real prcperty if the. remediation included a preliminary assessment

and, i(11eccssary, a site investigation of the entire real property, and any

other nccessal)' remedial actions. The covenant remains effective only

for as long as the 1'C.1.1 property for which the covenant was issued

continues to meet the conditions of the no further action letter. Upon a

finding by the department that rcal propelty or a portion thereof to which

a covenant not to sue pertains, no longer meets with the conditions of the

no further action letter, the department shall provide notice of that fact to

the person responsible for maintaining compliance with the no further

action letter. The department may allow the person a reasonable time to

come into compliance with the tenus of the original no further action

letter. If the property does not meet the conditions of the no further

action letter and if the department docs not allow for a period of time to
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come into compliance or if the person fails to come into compliance

within the lime period, the department may invoke the provisions of the

covenant not to sue permitting revocation of the covenant not to sue.

Except as provided in subsection e. of this section, a covenant not to

sue shall contain the following, as applicable:

(1) a provision releasing the person who undetiOok the remediation

fi'om all civi/liability to the State to perform any additional remediation,

!2J.!ay compensatiOI:!..for damage to. or loss of, natural rcsol)rces, Or for

any cleanup and removal costs;

(2) for a remediation that involves the use of engineering or

institutional controls:
(a) a provision rcq\.lidng the person, or any subsequent owner, lessee,

or operator during the person's period of ownership, tellancy, or

operation. to maintain those controls, conduct periodic monitoring for

compliance, and submit to the department, on a biennial basis, a

certification that the engineering and institutional controls are being

properly maintained and continue to be protective of pUblic health and

safety and ofthe environment. The certification shall state the underlying

facts and shall includ~ the results of any tests or procedures performed

that support the certification; and

(b) a provision revoking the covenant if the engineering or

institutional controls arc not being maintained or arc no longer in place;

and

(3) for a remediation that involves the use ofengineering controls but

not for any remediation that involves the use of institutional controls

only, a provision barring the person or persons whom the covenant not

to sue benefits, from making a claim against the New Jersey Spill

Compensation Fund and the Sanitary Landfill Facility COlltingency Fund

for any costs or damages relating to the rca! property and rcmediation

covered by the covenant not 10 sue. The covenant not to sue shall not bar

a claim by any pcrson ngainst the New Jersey Spill Compensation Flind

and thi Sanitary Landflll Contingency Fund for any remediation that

involves only the use of institutional controls if, after a valid no further

action letter has been issued, the department orders additional

remediation, except that the covenant shall bar such a claim if the

department ordered additional remediation in order to remove the

Institutional control.

b. Unless a covenant not to sue issued under this section is revoked

by the department, the covenant shall remain effective. The covenant not

to sue shall apply to all successors in ownership oftbe property and to all

persons who lease the propeliy or who engage in operations on the

property.
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c. If a covenant not to sue is revoked, liability for any additional

remediation shall not be applied retroactively to any person for whom the

covenant remained in effect duting that person's ownership, tcntll1cy, or

operation oflhe property.

d. A covenant not to sue <md the protections it affords shall not

apply to any discharge that occurs subsequent 10 the issuance of the no

further action letter which' was the basis of tbe issuance of the covenant,

nor shall a covenant not to sue and the protections it affords relieve any

person of the obligations to comply in the future with laws and

regulations.

c. The covenant not to sue may be issued to any person Who obtains

a no further action Jette.f as provided in subsection a. oUhis section, The

covenant not to sue shall not provide rclieffrom any liability, either under

statutory or common la.w, to any person who is liable for cleanup and

removal costs pursuant to subsection c. of section 8 ofP.L.1976, c.141

tC.58:10~23, llg), and who docs not have n defense to liability pursuant

,lo subsection d. of that section.

tcf: P.L.1997, c.278, 5.6)

5. (New section) a. (I) Except where a limitations provision

expressly and specifically app lies to actions commenced by the State or

where a longer limitations period would otherwise apply, and subject to

any statutory provisions or common law I1lles extending Ii~nitations

periods, any cl . action conce-ming the remediation of a ,vontaminated

site or the closure 0 a sanitary landfill facility cornme;-r~d by the State

pursuant to the State's vironmenta! laws shall 9-({commenced within

three years next after the cat e of action shall have accrued.

(2) For purposes of detem11n' whether a civil action subject to the

limitations periods specified in paragra ~(1) of this subsection has been

commenced within time, no cause of action shalt be "deemed to have

accrued prior to January I, 2002 or until the contaminated site is

. remediated or the sanitary landfi-ll has been properly closed, whichever is

~ later.

b. (I) Except where a limitations provision expressly and

specifically applies to actions commenced by the State or whereA longer

limitations period would otherWise apply, and subject to any statl!tory

provisions or COIllll;pn law rules extending limitations periods, any Ci..zil

action concerning)hc payment ofcompensation for damage to, or loss 01\.
natural reSO~lrcf due to the discharge of a hazllrdolls substance, "

commenced b the State pursuant to the State's envirolUncntal laws, shall

be commenc within four years next afterthe caUSe of action shall have

accrued.
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(2) For purposes ofdetennining whether a civil action subject to the

limitations periods speci fied in paragraph ([) of this subsection has been

commenc d within time, no cause of action sha! c deemed to have

accrued prJ r to January I, 2002 or until e performance of the

preliminary as,$sment, site investigation, a remedial investigation, if

necessary, of th contaminated site or e sanitary landfill facility,

whichever is later.

c. As llsed in this s ion:

"State's enviromnental ws" leans the "Spill Compensation and

Control Act," P.L.1976, c.14 (C.S8:10-23.ll et seq.), the "Water

Pollution Control Act," P.L.I 7, 74 (C.S8:l0A-I et seq.), P.L.l986,

c.l02 (C.58:lOA-21 et seq" the "Br nfield and Contaminated Site

Remediation Act," P.L·.19 ,c.278 (C.58. OB-I.I e1 al.), the "Industrial

Site Recovery Act," P.L 983, c.330 (C.13: I -6 el al.), the "Solid Waste

Management Act,"' .L.1970, c.39 (C.l B-1 et seq.), the

"Comprehensive Reg lated Medical Waste Manage lent Act," P.L.1989,

c.34 (C.13: 1E-48. [ seq.), the "Major Hazardous W e Facilities Siting,
Act," P.L. t 981, e. 9 (C.13:l E-49 et seq.), the "Sanitary '4ndfill Facility

Closure and Co ingency Fund Act," P.L.I98l, c.306 (C13:IE-IOO et

seq.), the "Re anal Low-Level Radioactive Waste Disposal Facility

Siting Act," P .1987, c,333 (C.13: 1E- t 77 et seq.), or any oth~r law or

regulation i which the State may compel a person to perform

remediatio activities on contaminated property; and

HStatc' means the State, its political subdivisions, any office, "

departme t, division, bureau, board, commission or agency oftile State or

one of its political subdivisions, and any public authority or public

agency, including, but not limited to, the New Jersey Transit Corporation

and the University of Medicine and Dentistry ofNew Jersey.

6. (New section) Any person who has a defense to liability pursuant

to paragraphs (2) and (5) of subsection d. of'section 8 ofP .L.l976, c.141

(C. 58; 1O~2J.llg) shallllO! be liable for the payment ofcompensation for

damage to, or loss of, natural. resources due to the discharge of a

hazardous substance.

7. Section 2 ofP. L 1991, c,387 (C. 2A: 14~1.2) is amended to read as

follows:

2. a. Except where a limitations provision expressly and specifically

applies to actions commenced by the State or where a longer Hmitations

period would otherwise apply, and SUbject to any statlltory provisions Or

common law rules extending limitations periods, any civil action

commenced by the State shall be cOl11menced within ten years next after
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the cause of action shall have accrued.

b, For purposes of determining whether an action subject to the

limitations pctiod specified in subsection a. of this section has been

commenced within time, no such action shall be deemed to have accrued

prior to January 1, 1992.

c. As used in this act. the (elln "State" means the State, its political

subdivisions, any office, department, division, bureau, board, commission

or agency of tile State or one of its political subdivisions, and any public

authority or public agency, including, but not limited to, the New Jersey

Transit Corporation and the University ofMedicine and Dentistry ofNew

Jersey.

The provisions._of this section sJ~.al! WJt apply to any civil action

f9mmenccd by .1~e State concerning the remediation qf a eontamioat.~g

site or the closure of ..?-_sanitary landfill facility,~ayment of

compensation for damage to, or los~ of, natural resouf(:;~s que to the

discharge of a hazardous substance, and ~ubiectto the lii]1jHilions.Qcriod

specified in secti911 5 ofP.~. ..J~lG..:.JJ.!?~fore the Legislature as thi~

li.l!ll
(ef: P.L.1991, c.387, s.2)

8. This act shall take effect immediately.

Establishes and extends statute of limitations for site cleanups; clarifies

liability for purchasers of contaminated sites.
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