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ENVIRONMENTAL PROTECTION
SITE REMEDIATION PROGRAM
Remediation Standards; Technical Requirements for Site Remediation

Adopted New Rules: N.J.A.C. 7:26D

Adopted Amendments: N.J.A.C. 7:26E-1.3

Adopted Repeal: N.J.A.C. 7:26E-1.13

Proposed: May 7, 2007 at 39 N.J.R. 1574(a).

Adopted: May 2008 by Lisa P. Jackson, Commissioner

Department of Environmental Protection

Filed: May  ,2008 asR.2008d. ,  with technical
changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-6.3).

Authority: N.J.S.A. 13:1D-1 et seq., 58:10-23.11a et seq., 58:10A-1 et
seq., and 58:10B-1 et seq.

DEP Docket Number: 07-07-04/46

Effective Date: , 2008.

Expiration Date: , 2013.

The Department of Environmental Protection (the Department) hereby adopts
amendments and repeals to the Technical Requirements for Site Remediation (Technical Rules),
N.J.A.C. 7:26E, and adopts the Remediation Standards at N.J.A.C. 7:26D. The remediation
standards for ground water and surface water are recodified from the Technical Rules at N.J.A.C.
7:26E-1.13 to the new Remediation Standards and new residential and non-residential soil
remediation standards are also codified in this new chapter. The Remediation Standards also
codify mechanisms for: (1) establishing interim remediation standards for ground water and soil;
(2) updating the remediation standards using the notice of administrative change process; and (3)
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developing numeric alternative soil remediation standards, including a mechanism by which a

person responsible for conducting the remediation may propose such a standard.

Amendments to the Technical Rules provide that the person responsible for conducting
the remediation may conduct remediation pursuant to the criteria in effect prior to the adoption
of the Remediation Standards if the person submitted a remedial action workplan to the
Department prior to the effective date of the new rules plus six months, and the workplan meets
all of the requirements of the Technical Rules concerning remedial actions. The numeric
cleanup criteria that were applicable prior to the effective date of the new rules would be
applicable, unless the new remediation standard is lower than the then-effective remediation

standard by an order of magnitude or less.

Note that, in consideration of comments received, the Department has determined to not
adopt the proposed impact to groundwater soil remediation standards while it continues to

review the issues raised by commenters. See the response to comments 316 through 420.

The proposal was published in the New Jersey Register on May 7, 2007 at 39 N.J.R.
1574(a). The comment period closed on July 27, 2007.

This adoption document may be viewed on the Department’s website at

http://www.nj.gov/dep/rules.

Summary of Hearing Officer’s Recommendation and Agency Response:

The Department held a public hearing concerning the proposal on June 7, 2007 at the
Department’s headquarters at 401 East State Street, Trenton, New Jersey. Dr. Barry Frasco,
Assistant Director for the Hazardous Site Science Element, served as the hearing officer. Forty
seven people attended the meeting and four people testified. Dr. Frasco recommended that the
proposal be adopted as proposed with the changes described below in the Summary of Public
Comments and Agency Responses and the Summary of Agency-Initiated Changes. The

Department accepts the recommendations of Dr. Frasco.
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Summary of Public Comments and Agency Responses
The following people submitted written or oral comments on the proposal:

M. Ferdows Ali, New Jersey Department of Agriculture

Brent B. Archibald, ExxonMobile Corporation

William A. Baker, Scarini and Hollenbeck, LLC

Robert Baldisserotto, Hoffman-La Roche Inc.

Joseph Barbanel, Solar Compounds Corporation

Milind Bhatte, Conoco Phillips Company

Mark W. Biedron, The Willow School

Dianne Brake, PlanSmart NJ

David H. Brogan, New Jersey Business and Industry Association
10. Valorie Caffee, New Jersey Work Environment Council

11. Daniel R. Callahan, Stepan Company

12. Enrique Castro, Tierra Solutions, Inc.

13. Jennifer Celeste, Sunoco, Inc.

14. Michael Connolly, Tube City IMS

15. Eric DeGesero, Fuel Merchants Association

16. Nick DeRose, Technical Requirements Advisory Coalition (TRAC)
17. Eric Dickerson, Weeks Marine Inc.

18. Michael Draickiwicz, New Jersey Pharmaceutical Environment Committee
19. William G. Dressel, Jr., League of Municipalities

20. Michael A. Egenton, New Jersey State Chamber of Commerce

21. Bobby Ficquette, United States Department of Defense

22. David B. Fisher, Matzel & Mumford Organization

23. Gary Garetano, Hudson Regional Health Commission

24. Jim Garrison, URS Corporation

25. Amy Goldsmith, New Jersey Environmental Federation

26. Avery Grant, Concerned Citizens Coalition

27. Jarrod C. Grasso, New Jersey Association of Realtors

28. Carolyn L. Green, Sunoco, Inc.

29. Bruce J. Hough, Hercules Inc.

30. Peter Jaran, P.E., Equity Environmental Engineering LLC

31. Roy Jones, South Jersey Environmental Justice Alliance

32. Richard Labov, Standard Coating Corporation and Union Ink Company
33. Justin Lauterbach, RT Environmental

34. Robert Lavorerio, Chevron Environmental Management Company
35. Richard Kapuscinski, Site Remediation Industry Network of New Jersey
36. Karen Kiggins, National Slag Association

37. Justin Lauterbach, RT Environmental

38. Paula A. Martin, Arkema Inc.

39. John Maxwell, New Jersey Petroleum Council
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40. Donald McCloskey, PSEG Services Corporation

41. Michael G. McGuinness, National Association of Industrial Office Properties
42. Tom McKee, Interfaith Community Organization

43. Richard Nieuwenhuis, New Jersey Farm Bureau

44. Jane Nogaki, New Jersey Environmental Federation

45, Patrick J. O’Keefe, New Jersey Builders Association

46. George Pavlou, United States Environmental Protection Agency

47. Stefan Pryor, City of Newark Department of Economic and Housing Development
48. Sal Risalvato, New Jersey Gasoline, C-Store, and Automotive Association
49. Richard T. Roat, Valero Refining Company

50. Dennis Rochford, Maritime Exchange for the Delaware River and Bay

51. Richard Rosera, Reckitt Benckiser, Inc.

52. Tony Russo, Chemistry Council of New Jersey and Site Remediation Industry Network
53. Sonny Rutkowski, Weston Solutions, Inc.

54. Marwan M. Sadat, Gerdau Ameristeel Sayreville, Inc.

55. Phillip Sandine

56. Steven T. Senior, Technical Requirements Advisory Coalition

57. Kathleen Jackson Shrekgast, Rutgers Environmental Law Clinic

58. Michael Sivak, United States Environmental Protection Agency

59. Harry Slagle, Jersey Central Power & Light

60. Jack Snyder, Styrene Information and Research Center, Inc.

61. Joseph M. Sorge, J.M. Sorge Inc.

62. Bob Spiegel, Edison Wetlands Association

63. David N. Speis, Accutest Laboratories

64. Lawrence Szuhay, Brush Wellman Inc.

65. Jeff Tittel, Sierra Club

66. Jeff Wagenbach, Riker Danzig, Scherer, Hyland, Perretti

67. Judith B. Weinstock, Edison Wetlands Association

68. Bill Wolfe, Public Employees for Environmental Responsibility

The timely submitted comments and the Department’s responses follow. The number(s)

in parentheses after each comment identifies the respective commenters listed above.

General Comments in Support of the Rules

1. COMMENT: The Department should be commended for using approaches in these rules
that are more consistent with USEPA models, providing greater recognition and flexibility in the
use of alternative soil remediation standards based on site-specific conditions, and for including

more realistic assumptions. (11)
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2. COMMENT: The Department has taken on a difficult and controversial task to establish
soil remediation standards. The methodologies for soil remediation standards that the
Department has used to derive the soil remediation standards provide an improved scientific
basis over the current soil cleanup criteria. The commenters acknowledge the Department’s

significant efforts and work in developing these rules. (16, 20, 38, 41, 52, 56, 66)

3. COMMENT: Commenters support the 1-in-a-million standard for carcinogens and the
hazard quotient of 1 for non-carcinogens and expressed support of many aspects of the proposed
rules. The fact that more than a third of the standards have been strengthened, that many other
standards are strong as well when it comes to toxic chemicals in our soils and the impact they
would have on public health, and that standards for the impact to groundwater pathway have

been included for a whole range of chemicals is supported. (10, 25, 31, 65)

4. COMMENT: The proposed rules contain elements that the commenters embrace because
they represent practical approaches to protecting human health and the environment and are
consistent with widely accepted principles and practices for risk-based assessment and
remediation, such as allowing for site-specific alternative remediation standards and identifying
certain technical bases for alternative remediation standards petitions that can be routinely
granted. (4, 5, 11, 15, 18, 20, 28, 29, 30, 32, 34, 40, 41, 45, 51, 52, 52, 54, 59)

5. COMMENT: The Department should be commended for the valuable opportunity for
stakeholders to identify issues that are fundamental to the creation of a comprehensive and
practical program for the remediation of sites in New Jersey and urge the Department to continue

its dialogue with stakeholders. (34)

6. COMMENT: The commenter supports the Department’s efforts to update remediation
standards for direct contact pathway for residential and non-residential land use that will be

protective of human health. (1)
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RESPONSE to COMMENTS 1 through 6: The Department acknowledges and appreciates the

commenters’ support of this rulemaking effort.

7. COMMENT: The Department should be commended for providing this valuable
opportunity for stakeholders to identify issues that are fundamental to the creation of a
comprehensive and practical program for the remediation of sites in New Jersey and the
Department should continue dialogue with stakeholders to resolve outstanding issues before
adopting a final soil remediation rule. (5, 22, 29, 32, 40, 43)

RESPONSE: The Department appreciates the commenters’ endorsement of the Department’s
efforts to continue the valuable dialogue concerning its implementation of the Brownfield and
Site Remediation Act (Brownfield Act), N.J.S.A. 58:10B-1, et seq. through the Site Remediation
Program, and it looks forward to continued and meaningful discussions with all stakeholders. As
mentioned above, the Department intends to continue to review the issues raised by commenters
concerning the impact to groundwater soil remediation standards and has therefore determined to
not adopt the proposed impact to ground water soil remediation standards at this time.
Nevertheless, the adoption of the remaining numeric soil remediation standards is an important
step forward that should not be further delayed. The effort to adopt uniform soil standards has
been ongoing since at least 1992. Moreover, the Brownfield Act specifically declares that "strict
remediation standards are necessary to protect public health and safety and the environment" and
that these standards "should be adopted based upon the risk posed by discharged hazardous
substances.” See N.J.S.A. 58:10B-1.2. The Department is obligated and is thus fully prepared to
amend these rules in the future, should ongoing discussions with stakeholders and efforts by the

Legislature concerning statutory reforms so require.

8. COMMENT: While the pace of cleanups has been too slow, the need to speed up the
number of cleanups should not result in any sacrifice to the effectiveness of the remedy in
protecting human health and the environment. This is especially important in environmental
justice communities that are already overburdened and disadvantaged. Strict environmental

standards must be applied in an even-handed way and more resources should be provided to the
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site remediation program. The Department should employ stricter enforcement of the State’s
laws and rules. If the Department were to more aggressively use treble damages, responsible
parties would remediate more sites faster and additional resources would be provided to the

Department.

Legislative reform to the site remediation program is in progress. Standards of cleanup are
integral to the site remediation reform discussion and should not be moving ahead of these

reforms.

The Department should adopt those provisions that strengthen protections and expedite cleanups
without weakening protections now and move forward with a supplemental proposal for
provisions that are likely to be impacted by the upcoming legislative changes. Upcoming
changes could change the standards significantly. (10, 25, 26, 31, 68)

RESPONSE: The Department and the Legislature are actively engaged in discourse concerning
Legislative reforms to the statutes that underlie the Site Remediation Program, and the
Department acknowledges that as a result of these anticipated statutory amendments, the
Department may need to amend some of its implementing rules. However, the Department
believes that it would not be prudent to further delay the adoption of soil remediation standards.
Department utilizes all appropriate legal remedies at the Department's disposal to ensure that
sites are cleaned up consistent with the Department's statutory authority at NJSA 58:10-
23.11f(a)(2).

The Department agrees with the commenter that it is important not to sacrifice the effectiveness
of the remedy in protecting human health and the environment. Accordingly, the Department is
adopting the residential direct contact and the non-residential direct contact soil remediation
standards at this time, and will provide guidance on determining the appropriate impact to

ground water soil remediation standard on a case-by-case basis.



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 2, 2008 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICIAL VERSION WILL GOVERN.

Developing Interim Standards and Updating Soil Standards by Notice of Administrative Change

0. COMMENT: The commenters agree that not all environmental contaminants can be

included in the rule. However, the process by which an interim standard will be developed and
uniformly used when addressing environmental contaminants for which remediation standards
have not been developed and promulgated should be clarified. This would ensure that uniform

criteria are used when no promulgated remediation standards are available. (46, 58)

RESPONSE: N.J.A.C. 7:26D-5, Interim Soil Remediation Standards, describes the process by
which an interim standard will be developed. When, after the promulgation of these rules, the
Department determines that a standard is needed for a contaminant that is not listed in the
standards tables codified in Chapter Appendix 1, an interim standard will be developed. The
Department will use the criteria development procedures set forth in Appendices 2 and 3 of these
rules for the development of ingestion-dermal and inhalation standards respectively. Appendices
2 and 4 codify the procedures that were used to develop the promulgated standards. The
application of these same procedures will ensure that interim standards will be developed
uniformly. When the interim standard is posted on the Department’s web site, it may be used at

any site as needed.

10. COMMENT: The Department proposes to develop and post interim standards and not to
do rulemaking until it is reasonably possible. By doing this, the Department has reserved for
itself the discretion to develop open-ended interim standards. Merely making the standards and
technical information “publicly available” is insufficient notice and contrary to the requirements

of the Administrative Procedure Act. See U.S. Sportsmen’s Alliance Foundation v. N.J. Dept.

Environmental Protection, 182 N.J. 461 (2005); Metromedia, Inc. v. Director, Div. of Taxation,
97 N.J. 313 (1984).

As noted in Sportsmen’s Alliance, formal rulemaking is required when a rule is intended to have

wide coverage encompassing a large segment of the regulated or general public rather than an

individual or a narrow select group, or is intended to be applied generally and uniformly to all
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similarly situated persons. Clearly, that is the intent with regard to “interim” soil standards. The
statutes and decisions are clear: the Department cannot by regulation grant itself an exemption

from a requirement imposed on it by the Legislature.

The Department’s reservation of the discretion to apply interim soil standards violates statutory
obligations governing new standards and will further erode the predictability that is essential to
informed due diligence inquiries. The Department should propose and adopt standards in strict
adherence to the rulemaking norms of the Administrative Procedure Act. (19, 22, 27, 45)

11. COMMENT: The Department is proposing to include rule provisions at N.J.A.C. 7:26D-
5 that will allow it to develop interim specific criteria for additional chemicals, using the same
procedures as for the proposed soil remediation standards for any contaminant that does not

already have a soil remediation standard.

The proposed rule also contains provisions at N.J.A.C. 7:26D-6.2 under which the Department
would update soil remediation standards as a result of a change in the carcinogenic slope factor
or reference dose data contained in the USEPA’s Integrated Risk Information System (IRIS).

These provisions require the Department to only give public (administrative) notice of the
interim or new standards, but would not include public review and comment and would set no
deadline for promulgation as a final rule. These provisions must be revised to allow for public
review of the interim and updated standards that apply to more than a single site and their basis.
Any procedure for adopting standards, interim or not, must be developed in a manner consistent

with the Administrative Procedure Act.

The procedure to adopt an amendment to a rule should be the same as that applicable to the
original proposal of that rule (see N.J.S.A. 52:14B-4), whether to augment the rule or to revise
the rule. No case or statute provides to the contrary, except for limited emergent circumstances
that are discussed below. Thus, it is inappropriate for the Department to reserve to itself a right

to change validly adopted remediation standards, to adopt new interim standards, and to adopt
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policies and practices regarding application of the numeric standards for soil remediation as and
when the Department chooses. The Department cannot, after adoption of a standard, determine
unilaterally and without advance public notice and comment, that the original adoption was
erroneous, at the time of the adoption or the new determination, whether by reason of its own
deliberations or by reason of some arguably better scientific information than the Department
had at the time of the original adoption. The Department cannot deviate from the proper
procedure by proposing and adopting a rule that provides a different process for amending rules,

including soil remediation standards.

Furthermore, the proposed regulation is not consistent with the ordinary process for adopting
rules, whether the interim revision is to add a standard for a new material not previously

regulated or to revise an existing standard.

A change in soil remediation standards adopted by rule is itself rulemaking. Such a proposed
regulation is not minor, even if a standard is only changed by 1 microgram per kilogram (ug/kg),
because even minor changes could have significant effects on the investigation and remediation
of a number of sites, and the liabilities for such sites. And without doubt, unilateral development
of interim specific criteria for additional chemicals denies the regulated community the
opportunity to engage in meaningful discussion about the proposed new standard and the basis
for the change. This process is simply not authorized by the Legislature. (4, 5, 11, 15, 18, 20, 28,
29, 30, 32, 34, 40, 41, 45, 51, 52, 54, 59)

RESPONSE to COMMENTS 10 and 11: The development of interim standards and the updating
of existing standards by notice of administrative change involve two separate procedures, neither
of which conflict with the Administrative Procedure Act. N.J.A.C. 7:26D-5, Interim Soil
Remediation Standards, describes the process by which an interim standard will be developed
and through which the public will be notified of its development. In accordance with the
Administrative Procedure Act, the Department has established the data sources, equations and
procedures for the development of remediation standards, including interim standards, in the

Remediation Standards rules. These rules were afforded public comment, and the Department

10
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has provided responses to those comments as part of this adoption document. The public is
therefore on notice, by codification of these rules, that it is these, and only these codified data
sources, equations and procedures, that the Department will use to establish interim standards.
Subchapter 5 simply allows the Department to use these adopted procedures to develop a
standard for a contaminant for which there is no standard currently listed in the applicable tables
that are a part of these adopted rules. The notice of the resulting standard will be published in
the New Jersey Register. The Department will then incorporate the interim standard into the
tables at N.J.A.C. 7:26D-6.2 through formal rulemaking as soon as is reasonably practicable. At
that time, the interim standard and its derivation will be open to public scrutiny and comment. A
similar process has been adopted in the Department’s Ground Water Quality Standards, N.J.A.C.
7:9C. The Department agrees with the commenter, however, to the extent that, if the Department
wishes to establish a standard using any data sources, equations or procedures not codified

herein, formal rulemaking would be required.

The procedures for updating standards by notice of administrative change as established at
N.J.A.C. 7:26D-6.2 allow the Department to update soil remediation standards only under certain
specified circumstances. A change in the carcinogenic slope factor or reference dose data
contained in the USEPA’s Integrated Risk Information System (IRIS) or a change in a drinking
water MCL adopted by the Department would necessitate a change in an adopted remediation
standard. If toxicity data from either of these sources are updated and result in a change, the
Department will use the criteria development procedures set forth in Appendices 2 through 4 of

these rules to update its soil remediation standards.

The Department does not believe that updating any of the soil remediation standards that appear
in N.J.A.C. 7:26D-6.2 by notice of administrative change is a violation of the Administrative
Procedure Act. New health-based levels that are used to establish or update the MCLs and that
form the basis of some of the soil remediation standards under these rules are adopted only after
rulemaking. During the rulemaking process, the public is provided an opportunity to comment on
the new and revised health-based levels.

11



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 2, 2008 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICIAL VERSION WILL GOVERN.
Furthermore, as explained in the summary of the proposal at 39 N.J.R. 1581, for those criteria
that are based on information provided in the USEPA’s IRIS database, USEPA’s revisions to
IRIS are subject to a comprehensive internal and external peer review process prior to their
inclusion in the database. As explained by the USEPA, IRIS is in the first tier of the
recommended hierarchy as the generally preferred source of human health toxicity values. IRIS
generally contains reference doses (RfDs), reference concentrations (RfCs), cancer slope factors,
drinking water unit risk values, and inhalation unit risk values that have gone through a peer
review and USEPA consensus review. IRIS normally represents the official Agency scientific
position regarding the toxicity of the chemicals based on the data available at the time of the
review. See USEPA Office of Solid Waste and Emergency Response, “Human Health Toxicity
Values in Superfund Risk Assessments, OSWER Directive 9285.7-53” (December 5, 2003).

The public can access information regarding IRIS by telephone (202)566-1676, or fax (202)566-
1749, email to the EPA IRIS hotline at hotline.iris@epa.gov, or by regular mail or visit to the
IRIS reading room at IRIS Reading Room, EPA-West Building 1301 Constitution Avenue NW,
Washington, DC 20005.

It is important for the Department to have the ability to update standards in a timely manner so
that they remain protective of human health and the environment. The provisions of N.J.A.C.
7:25D-5 and 6 will allow the Department to use the best available science to update these

standards in a timely manner.

If the Department determines that it needs to use toxicity data from an alternate source or use
equations or assumptions that are different than those that are set forth in these rules to develop a
new standard or to update a standard, the Department will conduct formal rulemaking.

12. COMMENT: If there is new chemical toxicity data or new risk assessment methodology

or models that would support a less stringent soil remediation standard, the Department, as the
regulatory authority, has the obligation to expeditiously develop the alternative or updated soil

12
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remediation standards. This action is required to ensure that overprotective remedial actions do
not occur since remedial actions pose a real incremental risk to the environment and human

health and waste unfairly, financial and energy resources. (55)

RESPONSE: Subchapter 6, Updating Soil Remediation Standards, establishes the procedures by
which the Department can rapidly update existing standards. Using this system, the Department
will update remediation standards when the USEPA revises the carcinogenic slope factor or
reference dose data contained in the Integrated Risk Information System (IRIS) database on
which a soil remediation standard in Table 1A or 1B is based by recalculating the standard using
the appropriate formulas codified in the Remediation Standards rules and then posting notice of
this new standard in the New Jersey Register and on the Department’s website. The notice will
identify the contaminant, the basis for the administrative change, and the revised criterion to be
listed in Appendix 1, Table 1A, 1B. The Department will revise a standard using this

methodology, when it is necessary to revise a particular standard upward or downward.

The Department also proposed to update impact to ground water remediation standards when a
new criterion in the Ground Water Quality Standards at N.J.A.C. 7:9C is promulgated. This
provision is being deleted because the impact to ground water soil remediation standards are not
being adopted. Impact to ground water impacts will continue to be addressed on a site-by-site
basis and approved only where the Department is confident the proposed remediation level is

protective of human health and the environment.

Note, however, that if the Department determines that an existing standard should be changed
based on toxicity information other than IRIS, the Department will conduct formal rulemaking

with the required proposal and a public comment period.

13. COMMENT: The Soil Remediation Standards rules offer no provision for public notice
of interim specific standards for those communities most directly affected by contaminated sites.
The Department should seize this opportunity to involve citizens who live and work near areas

requiring remediation in the discussion of applicable standards. The rule summary states that

13
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“[t]he Legislature specifically declared that ‘strict remediation standards are necessary to protect
public health and safety and the environment’ and that these standards” should be adopted based
upon the risk posed by discharged hazardous substances. Clearly, the purpose of the Soil
Remediation Standards is, first and foremost, to protect the people who come into regular contact
with contamination. Indeed, the Department has taken pains to repeatedly note risk levels and
health precautions with respect to soil remediation. However, it has declined to include processes

for allowing free information dissemination to the neighbors of contaminated sites.

Specifically, the Department should post a notice of the interim specific standards on its web site
and should also publish notice in local and regional newspapers. Following the notice of interim
specific standards and/or approved applications for alternative soil remedial standards, the
Department should allow for a 45-day public comment period. The Department should allow
local elected representatives or community residents to request a public hearing, and use its
discretion to determine whether such a hearing is warranted, given the public health
ramifications surrounding a specific site remediation. The Department should then respond to
and address comments and concerns within 45 days and make modifications to its decision as

necessary. (57)

14. COMMENT: The Department should allow public comment on the scientific
methodologies to ensure proper application of the alternative soil remediation standard process
by withdrawing the current soil remediation standards proposal and re-proposing soil
remediation standards and Technical Rules and appropriate guidance for both the numeric
criteria and appropriate methodologies. This approach should not be too burdensome for the
Department due to the availability of USEPA’s Soil Screening Level guidance that was cited by
the Department. (16, 20, 38, 41, 52, 56)

RESPONSE to COMMENTS 13 and 14: The Department agrees that communication with
affected communities is important. The Department also believes that this need should be
balanced with the need to develop interim standards (which will only be developed where no
standard appears in the tables at N.J.A.C. 7:26D-6.2) quickly, so that site remediation may
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proceed quickly and to a level that is protective of human health and the environment. Note that
the Department will only utilize the formulas and variables that are codified in the appendices at
N.J.A.C. 7:26D-6.2 to derive the interim standards, and through this rulemaking, the public was
afforded an opportunity to scrutinize and comment on these formulas and variables. With the
adoption of these formulas and variables, the public is on notice of the methodology that the
Department intends to use to derive an interim standard. Moreover, as discussed above, the
Department is required under N.J.A.C. 7:26D-5.3(b) to timely propose and adopt interim
standards as a part of these rules through formal rulemaking, and that process will afford
members of communities where sites are being remediated to an interim standard the opportunity

to publicly comment on that standard.

15. COMMENT: Information on the statistical application of the numeric standards
apparently will be conveyed via administrative notice only, without an opportunity for public
review and comment. Information regarding statistical application of the standards, specifically
the use of averaging to assess compliance with the numeric standards, represents a critical part of
the proposed rule. The procedures for averaging should be subject to public review and
comment before a final soil remediation rule is promulgated. (4, 5, 11, 15, 18, 20, 28, 29, 30, 32,
34, 40, 41, 45, 51, 52, 54, 59)

RESPONSE: The Department will only use the notice of administrative change mechanism to
amend existing remediation standards, and then, only as provided in Remediation Standards
Subchapter 6.

The concept of statistical application of numeric standards comes into play when determining
whether remediation is in compliance with a particular standard. This determination is made
within the purview of the Technical Rules. Currently, limited statistical application of sampling
data is allowed under the Technical Rules (see N.J.A.C. 7:26E-4.8(c)3), which provides for
averaging of sampling results within an area of concern. The Department anticipates
incorporating additional statistical applications of numeric soil standards, such as compliance

averaging for the inhalation exposure pathway, into the Technical Rules. Until the Technical
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Rules can be amended, the Department will provide detailed technical guidance on its web site to
provide the regulated community with the information that will be needed to use data averaging.
The Department will take comments on the technical guidance and will, as part of the formal
rulemaking process, take comments during the public comment period when the Technical Rules

are amended.

Technical Rules Issues

16. COMMENT: To foster a more streamlined and flexible remedial process, the Technical
Rules should be modified and updated to incorporate a comprehensive range of approaches for
developing site specific alternative remediation standards, which is authorized by statute. To
better fulfill the Legislative intent, the Technical Rules should also be modified and updated to
incorporate practical procedures and guidelines for alternative soil remediation standards
petitions, and an expedited schedule for timely approvals of those petitions. (4, 5, 11, 15, 18, 20,
28, 29, 30, 32, 34, 40, 41, 45, 51, 52, 54, 59, 16, 20, 38, 41, 52, 56)

RESPONSE: The Department intends to amend the Technical Rules to incorporate compliance
procedures and other technical requirements associated with the remediation standards. The
expiration date of the Technical Rules was recently extended from December 17, 2007 to
December 17, 2009. The Department is working with a large stakeholder group and members of
the Legislature concerning amendments to the statutes administered by the Department’s Site
Remediation Program. The Department anticipates that these amendments will have a substantial
and significant impact on the Site Remediation Program and will likely require significant
amendments to the Technical Rules. Until the Technical Rules can be amended, the Department
will provide technical guidance specific to the development of alternative soil remediation

standards and will make the guidance available on its web site.

The Department does not anticipate setting a schedule for the review of alternative soil
remediation standard petitions. While the Department acknowledges that there will be a learning

curve for case managers and the regulated community to become familiar with the different
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alternative soil remediation standard options, it is probable that many of the alternative soil
remediation standard requests will contain common issues that can be resolved in a timely

manner.

17. COMMENT: There is a disconnect between the proposed alternative soil remediation
standards and the Technical Rules. The proposed rules require conducting a background study
per the Technical Rules. There is nothing in the alternative soil remediation standards procedures
specifying how a background study will be used to establish alternative soil remediation
standards. The proposed alternative soil remediation standards procedures do not allow the
"natural background" level of a contaminant to be proposed as an alternative soil remediation
standard. This disconnect must be corrected. In addition, the Technical Rules also lack any
definition of the term "region of the site,” which may be used to determine "background.” This
oversight should be corrected in both the Remediation Standards and the Technical Rules as part
of this adoption. (62, 65)

RESPONSE: The Remediation Standards do not require the person responsible for conducting
the remediation to conduct a background study per the Technical Rules. The Remediation
Standards at N.J.A.C. 7:26D-1.2(e) codify the statutory provision at N.J.S.A. 58:10B-12g4 that
the person responsible for conducting the remediation shall not be required to remediate to a
level or concentration that is lower than the regional natural background level. Accordingly, the
requirements for proposing an alternative soil remediation standard if contaminant
concentrations were truly at background would not apply because the person responsible for

conducting the remediation is not required to remediate to levels below background.

The mechanism for making a showing that a particular contaminant is present on a particular site
at or below background concentration is codified in the Technical Rules at N.J.A.C. 7:26E-3.10.
These procedures prescribe sampling and other requirements that the person responsible for
conducting the remediation would undertake to satisfactorily demonstrate to the Department that
identified contaminant concentrations in soil in the region of the site are the same concentration

as the soil found on the site under investigation.
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The term “region of the site” is defined in the Technical Rules at N.J.A.C. 7:26E-1.8 to mean the

area on and adjacent to the site.

18.  COMMENT: The Department should amend the Technical Rules to allow for approval of
remedial action work plans that provide an acceptable level of protection of human health and
the environment, but which do not necessarily attain the numeric remediation standards by

removal or treatment.

The rules should outline acceptable remedial measures to ensure that current human exposures
are under control and migration of contaminated groundwater is under control; and to allow for
institutional controls, including Classification Exception Areas and Declarations of
Environmental Restriction, and/or engineering controls to mitigate human exposure to residual
concentrations that exceed applicable, generic remediation standards for groundwater and soil.
(4,5, 11, 15, 18, 20, 28, 29, 30, 32, 34, 40, 41, 45, 51, 52, 54, 59)

RESPONSE: While this comment pertains to the Technical Rules, and not to the proposed
Remediation Standards Rules, it is worth noting that the Technical Rules currently provide at
N.J.A.C. 7:26E-8 that the person responsible for remediation may include institutional or
engineering controls as a part of the remedial action plan. These remedial options include
unrestricted remedial action, limited restricted remedial action, and restricted remedial action.
These remedial options represent a combination of remediation standards that are achieved and
may employ engineering and institutional controls to mitigate or eliminate potential exposure to
contaminants remaining at the site. While the Department is currently considering clarifications
to these rule provisions, it does not intend that the rules will outline specific remedial measures.
A vast range of removal, treatment and control options are available to remediating parties, and
whether one option is more appropriate for a site than another option is a site-specific
determination. The selection of remedies can depend on the nature and extent of contamination
at the site, the intended use of the site, and other site-specific environmental and economical

considerations. Each remediating party must determine which remedial action is appropriate for
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a particular site. The Department will continue to review each remedial action to ensure that it is

appropriate for the site and will be protective of human health and the environment.

19. COMMENT: The Department should consider incorporating alternative remedial
approaches into the Technical Rules. Conceptually, an alternative remedial approach would
encompass alternative soil remediation standards and would demonstrate the protectiveness of
the remedy in lieu of a formal alternative soil remediation standards petition. The Department
should approve the alternative soil remediation standards and the associated remedial action

work plan based upon site-specific use and conditions.

The Department should not require soil treatment or removal to the impact to ground water
standards when migration of contaminated ground water and human exposures are under control,
consistent with USEPA practices and the practices of many other states. In addition, soil
treatment or removal based upon an impact to groundwater should not be required in any
circumstance where groundwater quality is already acceptable for current and reasonably
expected future uses of the water-bearing unit or where ground water contaminant concentrations
are declining. (4,5, 11, 15, 18, 20, 28, 29, 30, 32, 34, 40, 41, 45, 51, 52, 54, 59)

RESPONSE: A person responsible for conducting the remediation may submit a petition for an
alternative soil remediation standard (ARS) with a remedial action workplan (RAWP), both as a
part of the same document, and the Department does not object to reviewing the ARS request as
part of the RAWP submittal. The Department understands that a proposed ARS may be integral
to the overall evaluation of the RAWP, and therefore encourages persons responsible for
conducting remediation to submit the ARS request with the RAWP and to bring this fact to the
Department’s attention at the time of submittal. However, the Department, without more detail,

is unable to respond to the comment that a less “formal’”” approach should be taken.

Because the impact to ground water soil remediation standards are not being adopted, as
discussed in response to comments 316 through 420, the impacts to ground water from

contaminated soil will continue to be evaluated on a site-by-site basis using guidance developed
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by the Department. It may be necessary to remove contaminated soil at a site where that soil will
act as a source of contamination to the ground water. All remedies must eliminate or mitigate
human exposure to contaminated ground water. The Department will only consider control of
contaminated ground water plumes when removal or treatment of sources to ground water
contamination is impracticable. Classification exception areas are the institutional controls that
are used to identify contaminated ground water. However, contaminated ground water must be
remediated to the applicable ground water quality standard established pursuant to N.J.A.C.

7:9C.

20. COMMENT: The Department has proposed several methods for developing site specific
alternative soil remediation standards, ranging from relatively simple and inexpensive to
complex modeling at significant expense. The Department should clarify that use of alternative
remediation standards does not require a variance such as is allowed under the Technical Rules
at N.J.A.C. 7:26E-1.6(d) or other procedure that would create a burden on a remediating party.
(16, 20, 38, 41, 52, 56)

RESPONSE: The development and approval of alternative soil remediation standards does not
require a variance as the term is used in the Technical Rules at N.J.A.C. 7:26E-1.6(d). The
process of developing and approving alternative soil remediation standards is established by
N.J.A.C. 7:26D-7. This subchapter and Appendix 6, Alternative Soil Remediation Standard
Application, require basic site information and whatever documentation that is necessary to
support the development and use of the alternative standard. The Department acknowledges that
it will take the remediating parties time and resources to prepare alternative soil remediation
standards petitions. However, it is anticipated that the implementation of an approved alternative

soil remediation standard will result in more expeditious and less costly remediation.

21. COMMENT: The Department should modify the proposed standards to allow the
development of alternative soil remediation standards at any phase of the remediation process.
Throughout the Technical Rules, various references are made to the need for investigation,

delineation, and remediation if contaminants are present over the "applicable unrestricted use
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remediation standards.” The Technical Rules should clarify references to the proposed soil
remediation standards. In cases of soil contamination, it is unclear if these standards are the
proposed remediation standards at Table 1 or if alternative soil remediation standards may be

developed at any stage of the investigation and remediation process. (16, 20, 38, 41, 52, 56)

RESPONSE: The timing of when an alternative soil remediation standard can be developed
relates directly to the alternative soil remediation standard option chosen and the data and
information that are needed to develop the alternative standard. Some alternative soil
remediation standards can be developed as soon as basic soil chemistry and characteristics are
known. Other alternative soil remediation standards require a full delineation of contaminants
and the collection and use of an extensive amount of site-specific data. The Department will
provide technical guidance specific to the development of alternative soil remediation standards

and will make the guidance available on its web site.

22. COMMENT: Several sections of the Basis and Background Documents for the
remediation standards rules make reference to the Technical Rules, N.J.A.C. 7:26E, to determine
appropriate numbers of samples based on the size of the site or area of concern in order to
develop alternative soil remediation standards. The Basis and Background documents also state
that more sampling will need to be collected for larger areas of concern. However, N.J.A.C.
7:26E does not currently address these issues. Specific proposed sampling frequencies for each
procedure should be provided before the soil remediation standards are adopted and

implemented.

There are several important clarifications that are needed relative to application of the soil
remediation standards that can only be effectively evaluated by the regulated community through
preparation of a rule proposal that includes not only numeric criteria but also the appropriate
revisions to the Technical Rules needed to implement the numeric criteria. (16, 20, 38, 41, 52,
56)
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RESPONSE: The Technical Rules at N.J.A.C. 7:26E-3.9 include minimum sampling
requirements for more than 20 specific types of areas of concern for the site investigation phase
of remediation. The Department anticipates that the majority of alternative soil remediation
standards will be able to be developed using site investigation data. The Department is
developing technical guidance for the development of alternative soil remediation standards that
will be posted on its web site. These guidance documents will include information regarding the
number of samples and other site information that will be needed to develop alternative
remediation standards. The Department anticipates incorporating much of this information into

the Technical Rules when those rules are next readopted.

23. COMMENT: The current trigger for ground water investigation in N.J.A.C. 7:26E-4.4
indicates that if contamination is present within two feet of bedrock or in the saturated zone, a
ground water investigation is warranted. This appears to be a non-specific, arbitrary distance,
and will be outdated based upon the proposal of the new soil remediation standards for the
impact to ground water pathway. Will the location of bedrock and/or the saturated zone remain a
trigger for ground water investigations despite establishment of alternative soil remediation
standards protective of ground water? (16, 20, 38, 41, 52, 56)

24.  COMMENT: The Department should offer clarification on what will trigger the
requirement to install monitoring wells after the Remediation Standards are adopted, considering
the fact that the models and calculations used in estimating the soil remediation standards and
alternative remediation standards incorporate a more substantial number of geologic and
hydrogeologic properties (e.g. fractional organic carbon content, K4 values for soil pH,
parameters in developing SESOIL models, etc.). In addition, how will seasonal and tidal
fluctuations of ground water table be addressed? (16, 20, 38, 41, 52, 56)

25. COMMENT: In order to ensure consistency and predictability in the application and use
of the impact to ground water soil remediation standards, it will be necessary for the Department
to clearly state when these standards cannot be used to determine the need to install a ground

water monitoring well. The commenters also request that in presenting this information, the
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Department should provide the basis and background for its determination. The developed

standards should apply to all releases of hazardous substances. (16, 20, 38, 41, 52, 56)

26. COMMENT: In the narrative that accompanied the draft Soil Remediation Standards rule
proposal in 2004, the Department stated that “it is not appropriate to use the impact to
groundwater soil remediation standards to determine when a groundwater sample should be
collected.” The rationale explained during the Department’s August 10, 2004 Soil Remediation
Standards Workshop was that the existing impact to groundwater soil remediation standards
based on the Jury Model is not conservative enough in accounting for potential future impacts
from older releases and therefore should not be used to evaluate the need for a groundwater
investigation. Essentially the current criteria are implied to only be protective ‘looking forward’
and do not consider an old release. (16, 20, 38, 41, 52, 56)

RESPONSE to COMMENTS 23 through 26: The minimum requirements concerning
when the person responsible for conducting the remediation must collect a ground water
sample are codified in the Technical Rules at N.J.A.C. 7:26E-3.7 and 4.4. No
amendments to these sections were proposed as a part of the Remediation Standards
proposal and accordingly, the requirements of these sections remain unchanged as a

result of the adoption of the Remediation Standards.

The requirement to sample ground water when soil contamination is detected within two feet of
bedrock of the water table is a promulgated requirement and has been used by the Department
for many years. The proximity of soil contamination to bedrock and/or the saturated zone has
been, based on the Department's experience, an effective predictor of ground water
contamination. Fluctuation of the water table and the fact that soil contamination can migrate at
different rates in different areas often result in ground water impacts even when one particular
soil boring indicates a two-foot buffer. Accordingly, this sampling requirement will continue to

be required.
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The need to collect a ground water sample at a site is dependent on a number of site
specific factors. Based on the Department’s extensive experience with the investigation
of ground water contamination, the impetus to collect a ground water sample does not
relate solely to the concentration or location of contaminants detected in the vadose
zone. In many cases, discharges to the environment go unrecorded or are unseen.
Without knowing when a discharge occurred or how much contaminant was released, it
is impossible to predict with any accuracy the location of the contaminant in the
environment. Depending on the age and number of discharges that have taken place at a
particular area of concern, the mobility and volatility of the contaminant, and the soil
properties, contamination may have moved through the vadose zone long before any
soil samples are collected. In addition, for heterogeneous soils, it is difficult to
determine if the vertical extent of contamination has been delineated due to the
presence of preferential pathways for contaminant migration that may exist in the
vadose zone. The Department intends to amend the Technical Rules in the near future
to amend the trigger for ground water sampling. The Department is considering basing
a new trigger on the mobility of the contaminant that was discharged or stored at a site
and will likely rely less on whether a contaminant is detected in the vadose zone.

The Department did not state that "the existing impact to groundwater soil remediation standards
based on the Jury Model is not conservative in accounting for potential future impacts from older
releases and therefore should not be used to evaluate the need for a groundwater investigation™.
The very nature of the impact to ground water pathway, no matter what the model used, dictates
that it address future ground water contamination and not predict whether ground water

contamination currently exists.

27.  COMMENT: The idea of proposing soil cleanup standards that cannot be applied to old
releases suggests again that the Department is being overly conservative in its approach to
establishing generic standards that are available to promote the remediation of sites following
reasonable assumptions. (16, 20, 38, 41, 52, 56)
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RESPONSE: The impact to ground water soil remediation standards apply to both old and new
releases. The impact to ground water soil remediation standards apply only to vadose zone soils.
Current concentrations of contaminants in the vadose zone may not be related to the presence or
absence of contamination in ground water. A discharge of a mobile and volatile contaminant
that has an affinity for water that took place 15 years ago may only be detectable in ground
water. This contaminant may have long since migrated and volatilized out of the vadose zone.
The impact to ground water soil remediation standards can only be applied “looking forward” as
any contaminant currently in the vadose zone represents contamination that will migrate to the

water table in the future.

Dilution Attenuation Factor

28. COMMENT: The use of a generic soil type for the entire State to develop impact to
ground water standards is inconsistent with the Department’s proposed Water Quality
Management Planning rules. There, water quality standards are applied by very small
geographic areas—often hydrologic unit codes (HUC) 14s, although sometimes HUC 11s, on the
principle that different conditions require different application of the rules. Certainly, the
Department should use a similar method to recognize that soil types vary widely across the State.
(19, 22, 27, 45)

RESPONSE: The Department’s proposed Water Quality Management Planning (WQMP) rules
do not establish water quality standards nor do they apply different water quality standards to
different HUC11s or HUC14s. The proposed WQMP rules establish the procedures to be used to
demonstrate compliance with the Ground Water Quality Standards antidegradation policy
through the use of the wastewater management planning process and nitrate-dilution modeling.
The nitrate-dilution model simply recognizes that different soils absorb and infiltrate
precipitation at differing rates, which understandably affects the total volume available for
dilution, but the underlying water quality standards remain consistent.
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The Site Remediation Program used one particular dilution attenuation factor (DAF) value, a
DAF of 13, to develop the generic standards that would be protective of ground water in most
cases. The DAF of 13 was calculated using the Kirkwood Formation, which is a sandy loam soil
type. The Department, however, is not adopting the impact to ground water soil standards at this
time. The Department understands that there are many different soil types throughout the State.
Many soils and geologic formations in the State, particularly in the northern portion, have more
silt and clay which would have a higher DAF. The Department will provide technical guidance
specific to the development of alternative soil remediation standards for the impact to
groundwater pathway and will make the guidance available on its web site. This guidance will
allow for the use of site specific soil types and for the development of a site specific DAF in the

development of impact to ground water soil standards.

Order of Magnitude

29. COMMENT: The proposed soil standards would create uncertainty for prospective
purchasers, developers, and lenders who are contemplating brownfield redevelopment. The
Brownfield Act at N.J.S.A. 58:10B-12j and 13e grant the Department the discretion to reconsider
approved remedial action work plans and No Further Action (NFA) decisions, respectively, if
any applicable remediation standard decreases by an “order of magnitude” or more from current
criteria. Because many of the proposed standards are lower than current criteria by a factor of
ten or more and are lower than the levels of contamination that the Department previously
allowed to remain at sites, many sites with NFA decisions would be potentially subject to being
re-opened for further investigation and/or remedial action under N.J.S.A. 58:10B-13e. Faced
with this prospect, prospective purchasers, developers, and lenders may reconsider their decision
to redevelop brownfield sites. To reduce this uncertainty, the Department should adopt a policy
that presumes that completed remedial actions are protective unless there is compelling evidence
to the contrary and that recognizes that institutional and engineering controls that have been
established and are being maintained and enforced represent an effective means of ensuring
health and environmental protection. (4, 5, 11, 15, 18, 20, 28, 29, 30, 32, 34, 40, 41, 45, 51, 52,
54,59, 16, 20, 38, 41, 47, 52)
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30. COMMENT: The Department must develop a reopener process that does not create a
major administrative impediment to environmental cleanup and does not cast unnecessary doubt
on the validity of existing NFAs and the decades of work previously completed under the
Department’s Site Remediation Program. The potential for significant numbers of reopeners will
unnecessarily create uncertainty, complicate transactions, and cast a pall on previously

remediated sites.

The environmental benefits of reopening closed cases would be minimal. The existing site
remediation program is rigorous, including, but not limited to the across-the-board application of
the 10 risk factor that is applied to all sites. In particular, the reopening of sites based on an
order of magnitude decrease in the impact to ground water soil remediation standards will
provide significant administrative and economic burdens, without resulting in increased

protection of human health and the environment.

The Department should develop a process and information that will allow all interested parties to
determine whether remediation at a particular site will be reopened. The Department could safely
limit the cases that they will reopen to cases with remedies based on unrestricted use direct
contact standards or where there is a demonstrated threat to public health or the environment.
(16, 20, 38, 41, 52, 56)

RESPONSE to COMMENTS 29 and 30: The Brownfield Act allows but does not require the
Department to compel additional remediation if it is determined that a site that has been
previously remediated poses a risk to human health and the environment when new standards are
reduced by an order of magnitude or more. See N.J.S.A. 58:10B-13e. However, only a person
who is a responsible party under the Spill Compensation and Control Act (Spill Act) at N.J.S.A.
58:10-23.11q is liable for any additional remediation costs necessary to bring the site into
compliance with a remediation standard that is more stringent by an order of magnitude or more
than the standard by which the site was previously remediated and for which an NFA was issued.

Part of this determination will include an evaluation of existing engineering and institutional
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controls to ensure that they have been adequately maintained and will continue to be protective.
After the issuance of an NFA letter, the burden to prove that the remediation and any engineering
and institutional controls used at a site, will continue to be protective of human health and the

environment rests with the responsible party pursuant to the Brownfield Act.

The Department is in the process of developing a policy to effectively and consistently identify
the situations that would warrant the reevaluation of implemented remedies. The Department
believes that the majority of sites for which the Department has issued an NFA letter will not
pose an unacceptable risk to human health and the environment and thus will not result in the

revocation of NFA letters.

Because the Department has decided not to adopt the proposed impact to ground water soil
remediation standards, fewer remediation standards will be impacted by the order of magnitude
provision. As adopted, 13 residential and 16 non-residential direct contact standards are at least
order of magnitude lower than the soil cleanup criteria. Of these, only three contaminants,

chloroform, 4-methylphenol and naphthalene, are detected frequently at sites in New Jersey.

31. COMMENT: When a standard changes by an order of magnitude, either through Federal
or State adoption or due to new information, the Department should require additional cleanup
for any active cases or sites with conditional no further action approvals. It would be particularly
important to revisit cases where there is a likelihood of offsite contamination, and sites that are

being redeveloped for residential use, schools, and child care. (10, 25, 31, 65)

32. COMMENT: Will the Department require the person responsible to reassess sites that
have been remediated without the use of institutional or engineering controls to determine

whether any contaminants remain above any new, more stringent standards? When and under
what circumstances will the Department require such reviews to be conducted and who would

have responsibility for conducting such reviews? (19, 22, 27, 45)
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33. COMMENT: The Department should address how it would handle previously
remediated sites as a consequence of a change in standards. The Department has only indicated
how it proposes to handle current remedial action workplans by proposing amendments to the

Technical Rules.

How does the Department intend to handle sites that completed remediation with the use of
engineering controls and/or institutional controls and have been issued no further action letter?
When a standard is lowered, will the Department require additional remediation for any
contaminant that is present at a site but not identified in an institutional control because it did not
exceed the standard at the time of the no further action letter? (19, 22, 27, 45)

RESPONSE to COMMENTS 31 through 33: The Legislature, at N.J.S.A.58:10B-12j and 13,
limits the instances under which the Department may require additional remediation when a new
remediation standard is adopted. The requirements of N.J.S.A. 58:10B-12j apply to sites that are
in the process of remediation, active cases with approved remedial action work plans, and when
new standards are developed by the Department. N.J.S.A. 58:10B-13e applies to any site on
which remediation has been completed and for which a no further action letter has been issued.

N.J.S.A.58:10B-12j allows the person conducting a remediation, who has an approved remedial
action workplan or similar report to use the standards or criteria developed for that site pursuant
to N.J.S.A. 58:10B-12a, unless those standards are greater by an order of magnitude or more than
the standards adopted at N.J.A.C. 7:26D.

N.J.S.A. 58:10B-13e states that the Department may compel a person who is liable for the
discharge pursuant to the Spill Act (as distinguished from the person responsible for conducting
the remediation, who may not be one and the same) to conduct additional remediation when a
subsequent standard is adopted that is lower by an order of magnitude or more than the level of

contamination of a contaminant found at the property.
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The Department issues a conditional no further action letter when the person conducting the
remediation uses an institutional or engineering control as part of the remedy. There are
requirements to monitor and maintain the protectiveness of these controls, as well as a
requirement to certify to their safety to the Department every two years. Biennial certification
requirements are set forth in the Technical Rules at N.J.A.C. 7:26E-8.3 to 8.7. As part of the
biennial certification, the person responsible for maintaining the engineering or institutional
control is required to compare New Jersey laws, remediation standards and other regulations
applicable at the time of review and identify any relevant subsequently promulgated or modified
laws, regulations or remediation standards to determine whether each engineering and/or
institutional control complies with the requirements of the new laws and regulations. The results
of the comparison must be included in the biennial certification along with a conclusion as to
whether each remedial action that includes an engineering and/or institutional control remains
protective of the public health and safety and the environment. This would include the

evaluation of any established off-site engineering and institutional controls.

Under the Remediation Standards, when biennial reviews occur, it is likely that some sites will
require additional remediation and some will not. For example, if a standard becomes more
stringent by an order of magnitude (such as from 100 mg/kg to 10 mg/kg) and a cap has been
used as an engineering control, the person responsible for monitoring and maintaining the control
would need to determine if the existing cap extends to cover soil contaminated at levels greater
than 10 mg/kg. If the cap is not sufficient to cover soil contaminated above the new 10 mg/kg
standard, the cap would need to be extended. However, if the current cap does extend to cover
soil contaminated at levels greater than 10 mg/kg, then the existing control would likely remain

sufficiently protective.

Sites that have been remediated to residential standards have no monitoring or biennial reporting
requirements. However, when a site comes under the Department’s oversight again (for example,
when a site changes hands and there is a triggering of the requirements of the Industrial Site
Remediation Act (ISRA) rules, N.J.A.C. 7:26B, or if a lending institution requires an update of

environmental conditions at a site), a review of the previous remediation is required pursuant to
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N.J.A.C. 7:26E-3.2. These remediation reevaluations tend to occur relatively frequently. The
person conducting the reevaluation must identify when a standard has been lowered by an order
of magnitude or more and must determine whether additional remediation is required. The
person will not be required to evaluate contamination for which the remediation standard has not
been lowered by an order of magnitude or more. As stated above, the Department may require
any person who is liable for contamination pursuant to the Spill Act, N.J.S.A. 58:10-23.11g to
conduct additional remediation at the site when a standard is lowered by an order of magnitude

or more.

Pursuant to N.J.S.A. 58:10B-13e the Department may compel a person who is a responsible
party under the Spill Act to conduct additional remediation if it is determined that a site has been
remediated to unrestricted standards and currently poses a risk to human health and the
environment. The Department does not anticipate that there will be many circumstances that will
warrant revoking a no further action letter based on the reduction of a remediation standard.
However, the possibility cannot be ruled out particularly if sensitive populations are exposed to

contaminants above an applicable standard.

The Department is currently developing a policy on how it intends to evaluate cases that are
triggered by the order of magnitude reopener. While this policy has not been finalized, it will
address those situations where a site had been remediated to the most stringent remediation
standards but needs to be reevaluated due to the order of magnitude trigger. Under such a
scenario, the Department may compel a person who is a responsible party under the Spill Act to
conduct additional remediation if it is determined that conditions at the site pose a risk to human
health and the environment, particularly if sensitive populations are present. If a Spill Act
responsible party cannot be identified or is no longer viable, the Department could use public

money to conduct additional remediation if it was warranted.

Note that when a remediation standard is lowered, the person who conducted the remediation or
the person who owns the site may want to ensure that the remedy implemented at the site

continues to be protective of the people who use or reside at the site. In that case that person
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could conduct an additional environmental review under the Department’s oversight with a

memorandum of agreement pursuant to N.J.A.C. 7:26C.

34. COMMENT: The lowering of standards essentially means that prior remedial actions
and Department approvals based on the prior standards are no longer protective. For those
parameters that have been lowered by an order of magnitude or more, the law requires the
Department to reopen any prior remedial action workplan approval, no further action letter or
covenant not to sue. If not, the Department would knowingly allow human exposure to risks in

excess of the statutory risk standards. (68)

RESPONSE: A lowering of standards does not automatically mean that a prior remedial action is
no longer protective. For example, a remedy could still be adequately protective if all
contamination above the new standard is contained by the previously installed engineering

control.

The Brownfield Act does not require the Department to open any prior remedial action workplan
approval, no further action letter or covenant not to sue. As discussed in more detail above, the
Brownfield Act, at N.J.S.A.58:10B-12j and 13e, limits the situations where the Department may
require additional remediation when a new, lower standard is adopted. Sites that are being
remediated with an approved remedial action workplan will need to comply with new standards
that have been lowered by an order of magnitude or more. Every site that has an engineering or
institutional control will be required to evaluate the protectiveness of the remedy in light of new,
lower standards. The Department is currently developing a plan to determine when and how to
evaluate sites that have completed remedies to the unrestricted use standards that will be

workable considering the Department’s current workload issues.

35. COMMENT: The proposal establishes the “order of magnitude” concept where the
Department may reopen old cases or require further remediation at any site where the cleanup
standard is reduced by an order of magnitude or more. Landowners, who have already made

significant investments to remediate contamination and have received a no further action letter
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from the Department, should have that determination honored by the Department indefinitely. It
is unfair to change the rules in the middle of the process and make these landowners go through

the significant time and expense a second time. (43)

RESPONSE: The order of magnitude provisions are not new. Since 1993, the Brownfield Act
has enabled the Department to reopen some remediation projects when the standards to which

they were remediated become stricter by an order of magnitude or more.

A lowering of standards, however, does not automatically mean that a prior remedial action is no
longer protective. For example, a remedy could still be adequately protective if all

contamination above the new standard is contained by a previously installed engineering control.

However, pursuant to N.J.S.A. 58:10B-13e, the Department may compel a person who is a
responsible party under the Spill Act to conduct additional remediation if it is determined that a
site has been remediated to unrestricted standards and currently poses a risk to human health and
the environment. The Department does not anticipate that there will be many circumstances that
will warrant revoking a no further action letter based on the reduction of a remediation standard.
However, the possibility cannot be ruled out particularly if sensitive populations are exposed to

contaminants above an applicable standard.

36. COMMENT: As proposed, the order of magnitude provision established at N.J.A.C.
7:26E-1.3(d) is unclear. It appears that approved and even completed remediations will be
reopened where there are order of magnitude changes in the remediation standards. The
proposal also seems to provide that, whenever the new standards involve an order of magnitude
change (i.e., made more stringent), all cleanup projects must comply with the new standards for
the contaminants involved without regard to whether the person performing cleanup has an

innocent purchaser defense to cleanup liability under N.J.S.A. 58:10-23.11g.d of the Spill Act.

This requirement is contrary to the Spill Act and the legislative policies of the Brownfield Act.
While the Department cites N.J.S.A. 58:10B-12j as statutory authority for the order of magnitude
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protection, that statutory provision must be construed together with other applicable provisions
of the Brownfield Act and the Spill Act, which the Brownfield Act amended. N.J.S.A. 58:10B-
13e provides that only a person who is liable to cleanup pursuant to the Spill Act, and who does
not have a defense to liability unless the difference between the new remediation standard and

the level of concentration of contaminant at the property differs by an order of magnitude.

The legislature specifically exempted persons who have a defense to cleanup liability under
N.J.S.A. 58:10-23.11g.d from compliance with new remediation standards must also be read
together with applicable provisions of the Spill Act governing liability for the cleanup and
removal of hazardous substances. Innocent purchasers of real property who qualify for the
defenses to cleanup liability cannot be subject to an order of magnitude “reopener” when new
remediation standards are adopted by the Department.

The Department should amend its proposed regulations to make it clear that does not apply to
purchasers of previously contaminated property who satisfy the innocent purchaser criteria of
N.J.S.A. 58:10-23.11g.d(2). (19, 22, 27, 45, 4, 5, 11, 15, 18, 20, 28, 29, 30, 32, 34, 40, 41, 45,
47,51, 52,52, 54, 59)

RESPONSE: N.J.A.C. 7:26E-1.3(d) establishes the standards to which contamination must be
remediated for any site that is being remediated under the Department’s oversight pursuant to
N.J.S.A. 58:10B-12j. The requirements of N.J.S.A. 58:10B-12j apply to sites that are in the

process of remediation when new standards are developed by the Department.

For active sites, any person conducting a remediation who has not submitted a remedial action
workplan or a remedial action report within 6 months after the rule is adopted, must use the
standards adopted at N.J.A.C. 7:26D. However, for active cases where the person conducting a
remediation has submitted a remedial action workplan or a remedial action report within 6
months after rule is adopted, N.J.A.C. 7:26E-1.3(d)2 allows the use of the standards or criteria
developed for that site pursuant to N.J.S.A. 58:10B-12a unless those standards are greater than
an order of magnitude or more, rather than the standards adopted at N.J.A.C. 7:26D. N.J.A.C.

34



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 2, 2008 NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICIAL VERSION WILL GOVERN.
7:26E-1.3(d)2 applies to any site for which either a remedial action workplan or a remedial

action report has been submitted, but for which a no further action letter has not yet been issued.

The Department included the submittal of a remedial action report at N.J.A.C. 7:26E-1.3(d)2
because not all persons responsible for conducting the remediation are required to, or elect to,
submit remedial action workplans. The Brownfields Act at N.J.S.A. 58:10B-12j concerns sites
on which the remediation is ongoing, and refers to the submission of a remedial action workplan
or similar plan. The Department, for the purposes of N.J.A.C. 7:26E-1.3(d)2, considers a
remedial action report to be a “similar plan.” The provisions of N.J.S.A. 58:10B-12j are the
same for any person conducting a remediation without regard to Spill Act liability. The
Department believes that the if the Legislature wanted to limit the requirements of this section to
Spill Act liable parties, it would have specifically included language in this section much in the
same way it did at N.J.S.A. 58:10B-13e (which requires only a person who is liable under the
Spill Act and has no defenses thereto to bear the cost of any additional remediation). The
requirements of N.J.A.C. 7:26E-1.3(d) clearly apply to any party that is conducting remediation
under the Department’s oversight and therefore requires no change.

The Department believes that the commenters are confusing the provisions of N.J.S.A. 58:10B-
13e, which limits the liability for the cost of any additional remediation when a standard changes
by an order of magnitude or more after a remediation is completed, with N.J.S.A. 58:10B-12j,
concerning when the Department may require a change in a remedial action workplan when

standards change by an order of magnitude.

N.J.S.A. 58:10B-13e applies to any site on which remediation has been completed and for which
a no further action letter has been issued. The Department has included the order of magnitude
evaluation provided by N.J.S.A. 58:10B-13e, in the Technical Rules as part of the preliminary
assessment report. N.J.A.C. 7:26E-3.2(a)5 requires that an order of magnitude evaluation be
conducted to determine if additional remediation of the site is needed at all sites for which the
Department has issued a no further action letter and that have come back under the

Department’s oversight . The order of magnitude evaluation is required for any area of concern
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that was previously remediated. The order of magnitude provision would not apply to any new

discharges or new areas of concern.

The Remediation Standards Rules are Overly Conservative

37.  COMMENT: The Legislature is clear in the Brownfield Act on how the Department’s
rules are to facilitate voluntary remediations (i.e., remediation by parties not responsible for the
contamination): “in order to encourage the cleanup of contaminated sites, there must be finality
in the process, the provision of financial incentives, liability protection for innocent parties who
clean up, cleanup procedures that are cost effective and regulatory action that is timely and
efficient.” N.J.S.A. 58:10B-1.2.

Because of its uniqueness, the Legislature did not weave the Brownfield Act into the fabric of
statutes aimed at prospectively protecting and preserving natural resources, or directing
investments in public facilities and infrastructure. This is apparent in the lack of reference to the
State Planning Act (N.J.S.A. 52:18A-196, et seq.), the Water Quality Planning Act (N.J.S.A.
58:11A-1, et seq.), or other statutes relating to the prospective protection and/or preservation of
environmental media, species and natural resources. The Legislature recognized the need to
foster remediation by appealing to the marketplace to provide capital to restore contaminated
sites to productive and safe use. In the Brownfield Act, the Legislature carefully provided the
Department with focused instructions in order to balance protective standards with the economic

realities necessary to foster private remediation through the redevelopment of brownfield sites.

Contrary to the Legislature’s specific mandates, the Department has proposed standards that use
overly conservative and redundant assumptions resulting in values that are far more stringent
than are necessary to address the risk levels established by our Legislature. Further, the proposed
rules do not include clear language confirming that the liability protections that the statutes
extend to innocent parties will be honored by the Department. (2, 16, 19, 20, 22, 27, 45, 4, 5, 11,
15, 18, 20, 28, 29, 30, 32, 34, 38, 40, 41, 45, 49, 51, 52, 54, 59)
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38.  COMMENT: The New Jersey legislature, through the Industrial Site Recovery Act
(ISRA), declared that it is the policy of New Jersey “to promote efficient and timely cleanups
and to eliminate any unnecessary financial burden of remediating contaminated sites.” (N.J.S.A.
13:1K-7). The Department’s proposed rule does not meet these policy objectives, because it is
based upon redundant conservative goals for soil and ground water remediation and is inflexible.

(4,5,11, 15, 18, 20, 28, 29, 30, 32, 34, 40, 41, 45, 47,51, 52, 54, 59)

RESPONSE to COMMENTS 37 and 38: The Legislature, in the Brownfield Act, directed the
Department to develop remediation standards with specified health-based goals, namely, the
Department was directed to use an incremental lifetime cancer risk of 10 and a hazard quotient
of one for noncarcinogenic effects. See N.J.S.A. 58:10B-12d(2). The choice of these public
health goals is not a scientific issue, but an issue of public policy. The Legislature clearly stated
when it adopted the health based goals for remediation, that strict standards are necessary to
protect public health and safety and the environment. In fact, the Legislature has established that
human health risk policy consistently in both the Safe Drinking Water Act at N.J.S.A. 58:12A-
13(b) and the Brownfield and Contaminated Site Remediation Act at N.J.S.A. 58:10B-12d.
Therefore, as directed by statute, the Department is striving to develop consistent, health based
standards and criteria across the different media and Department programs, including the Site

Remediation Program.

The Remediation Standards rules will apply State-wide, without regard to whether the
remediation is being conducted by a responsible party pursuant to the Spill Act or is being
conducted by a volunteer who is not responsible for the discharge. The Department Oversight of
the Remediation of Contaminated Sites rules (Oversight rules), N.J.A.C. 7:26C address some
issues of liability. These rules identify the administrative procedures for a person to participate
in the remediation of a contaminated site under the Department’s oversight, including ways to
