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DIVISION OF WATERSHED MANAGEMENT

Water Quality Management Planning

Readoption with Amendments: N.J.A.C. 7:15

Adopted New Rules: N.J.A.C. 7:15-1.6, 1.7, 3.10, 5.24, 5.25 and 5.26
Adopted Repeals and New Rules: N.J.A.C. 7:15-5.1, 5.2, 5.13,5.14, 6 and 8

Adopted Repeals: N.J.A.C. 7:15-4.5,5.5, 5.7, 5.9 through 5.12, 5.21 and 7

Proposed: May 21, 2007 39 N.J.R. 1870(a)

Adopted: May, 21, 2008 by Lisa P. Jackson,
Commissioner, Department of Environmental

Protection

Filed: , 2008 as R. .with substantive and

technical changes not requiring additional public notice and comment (See N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 13:1D-1 et seq., 13:19-1 et seq., 13:20-1 et seq., 23:2A-1 et seq., 40:55D
93-99, 58:1A-1 et seq., 58:10A-1 et seq., 58:11A-1 et seq., 58:16A-50 et seq., 58:11-23 et seq.,

and 58:29-1 et seq.
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DEP Docket Number: 10-07-04/527

Effective Date:

Expiration Date:

The Department of Environmental Protection (Department) is readopting the Water Quality
Management Planning rules, N.J.A.C. 7:15, with amendments, repeals and new rules. The
proposal was published on May 21, 2007. The comment period was originally scheduled to
close on July 20, 2007. Due to the complexity of the proposal and in response to public requests
for additional time to view the proposal, the comment period was extended from July 20, 2007 to

August 20, 2007 (see 39 N.J.R. 2583(b)).

Summary of Hearing Officer’s Recommendation and Agency Response:

Three public hearings were held on June 8, 2007, at 1:00 P.M., at the Atlantic County Library
in Galloway Township, New Jersey; June 11, 2007, at 1:00 P.M., at the Lewis Morris County
Park and Cultural Center in Morris Township, New Jersey; and June 15, 2007, at 1:00 P.M., at
the Department’s Public Hearing Room, Trenton, New Jersey. Barbara Greenhalgh-Weidman,
Supervising Environmental Specialist in the Division of Watershed Management was the hearing
officer for the first and third hearings. Barbara Hirst, Bureau Chief in the Division of Watershed

Management was the hearing officer for the second hearing. Forty-two people attended the three
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hearings and 15 made public comments. The hearing officers recommended that the proposal be

adopted as proposed/ with amendments not requiring additional notice.

The hearing record is available for inspection in accordance with applicable law by contacting:

Office of Legal Affairs

Attn: DEP Docket No. 10-07-04/527

New Jersey Department of Environmental Protection
401 East State Street, 4th Floor

P.O. Box 402

Trenton, New Jersey, 08625-0402.

Summary of Public Comments and Agency Responses

The Department accepted comments on the proposal through August 20, 2007. Eighty-nine
people provided individual written and/or oral comments. Comments were also received that
while directed to this rulemaking docket, were actually on proposed amendments to the Surface
Water Quality Standards, N.J.A.C. 7:9B, DEP Docket No. 11-07-04/557, which were proposed
in the same issue of the New Jersey Register as this rulemaking. Accordingly, comments on the
proposed Surface Water Quality Standards have been docketed as comments on that proposal
and are addressed in the adoption of that rulemaking in the June 16, 2008 issue of the New
Jersey Register (40 N.J.R. ). The following individuals provided written and /or oral

comments on the proposal:
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1. Amidon, Tom. Omni Environmental LLC on behalf of Montgomery Township

2. Beckley, John. County of Hunterdon Department of Health

3. Berg, Gina. Water Resource Coordinator for Burlington County

4. Bongiovanni, Robert N. Executive Director, Pequannock, Lincoln Park and Fairfield
Sewerage Authority (Two Bridges SA)

5. Brake, Dianne R. President, PlanSmart NJ (formerly Regional Planning Partnership)

6. Brogan, David H. Vice President, Environmental Policy, New Jersey Business and
Industry Association

7. Brown, Kieran A. PSEG Services Corporation

8. Byer, David. Staff Attorney, Clean Ocean Action

9. Bzik, Robert. Director of Planning, Somerset County Planning Board

10. Carluccio, Tracy. Deputy Director, Delaware Riverkeeper

11. Chrystie, Paul. Coalition for Affordable Housing & the Environment

12. Coffey, Jennifer. Director of Watershed Management for Stony Brook-Millstone
Watershed Association

13. D’Amico, John. Former State Senator, Former Monmouth County Freeholder

14. Dech, David K. Planning Director, County of Warren Planning Department

15. Decker, George. Chairman, Pompton Lakes Borough Municipal Utilities Authority

16. DeGerolamo, David R. Director of Corporate Development, Aqua New Jersey, Inc.

17. Dillingham, Tim. Executive Director, American Littoral Society

18. Dressel, Jr., William G. Executive Director, New Jersey State League of Municipalities

19. Dziamara, Sue. Director, Hunterdon County Planning Department

20. Egenton, Michael A. Vice President of Environment and Transportation, The New Jersey
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21.

22,

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

State Chamber of Commerce

Ellis, Albert S. Mayor, Borough of Watchung

Fair, Abigail. Association of New Jersey Environmental Commissions

Fittz, Joan. Executive Director, New Jersey Manufactured Housing Association

Frey, Wilma. Highlands Project Manager for New Jersey Conservation Foundation

Galletta, Dan. Manager of Ole Hansen and Sons, Inc.

George-Cheniara, Elizabeth. New Jersey Builders Association

Gigliotti, Chris. Village Homes & Properties, LLC.

Goldschlag, Bonnie. Assistant Director of Planning, Monmouth County Planning
Department

Grasso, Jarrod C. Vice President of Government Affairs, New Jersey Association of
REALTORS®

Green, Elkins. Director, New Jersey Department of Transportation

Guida, Christopher. Executive Director, Warren County (Pequest River) Municipal
Utilities Authority

Gulbinsky, Ellen. Executive Director, Association of Environmental Authorities

Hampton, Steven W. Deputy County Administrator for the Cape May County Board
of Chosen Freeholders

Higgins, Andrew J. Vice President and Chief Engineer for Applied Water Management, Inc.

Ho, Edward K. P. Executive Director, Rockaway Valley Regional Sewerage Authority

Hoffmann, Carol S.

Hubbs, George. Chairman, Elk Township Municipal Utilities Authority

Kaiser, Leonard R. Executive Director, Bergen County Utilities Authority
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39. Kennedy, Susan. Policy Advocate for American Littoral Society

40. Koza, Mary Beth. Director, Environment, Health & Safety, Bristol-Myers Squibb
Company

41. Kozinski, Jane. Saul Ewing Attorneys at Law on behalf of Avandale Investments, LLC

42. Kozinski, Jane. Saul Ewing Attorneys at Law on behalf of Sydney and Alan Krupnick

43. Kozinski, Jane. Saul Ewing Attorneys at Law on behalf of Quick Chek Corporation

44. Kozinski, Jane. Saul Ewing Attorneys at Law on behalf of SIM Properties

45. Kozinski, Jane. Saul Ewing Attorneys at Law on behalf of Flynn Tucker LLC

46. Kricun, Andrew. Deputy Executive Director/Chief Engineer, Camden County
Municipal Utilities Authority

47. Kron, Kurt F. For the Montvale Community Association

48. La Place, Michael. Planning Director, County of Passaic Planning Department

49. LeMense, Julia A. Staff Attorney, Rutgers Environmental Law Clinic on behalf of Susan
Kraham, New Jersey Audubon Society; Jeff Tittel, New Jersey Chapter Sierra Club;
David Pringle, New Jersey Environmental Federation; Doug O’Malley, Environment
New Jersey; Alison Mitchell, New Jersey Conservation Foundation; and Julia Somers,
New Jersey Highlands Coalition

50. Leonik, Diane. Cape May County Municipal Utilities Authority

51. Lewis, Donna M. Planning Director, County of Mercer Division of Planning

52. Marsh, Ed.

53. McCarthy, Suzanne. On behalf of the Delaware Valley Regional Planning Commission,
Tri-County Water Quality Management Planning Board

54. McGuinness, Michael G. Executive Director, National Association of Industrial and Office
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Properties, New Jersey Chapter

55. McKeon, David. Planning Director for Ocean County

56. Minervini, William P.

57. Mittman, Christine. Director of Planning, D.R. Horton, Inc.

58. Nieuwenhuis, Richard E. President, New Jersey Farm Bureau

59. Nogaki, Jane. New Jersey Environmental Federation

60. Norkis, Charles M. Executive Director, Cape May County Municipal Utilities Authority

61. O’Keefe, Patrick. New Jersey Builders Association

62. Ober, John. Chairman, Township of Pilesgrove Planning Board

63. Paretti, Diane. West Milford Township Municipal Utilities Authority

64. Pisauro, Jr., Michael L. Frascella & Pisauro, LLC for New Jersey Environmental Lobby

65. Pringle, David. Campaign Director for New Jersey Environmental Federation

66. Purcell, Monique. Director, New Jersey Department of Agriculture, Division of
Agriculture & Natural Resources

67. Rattner, Steven. Chairman, Musconetcong Sewerage Authority

68. Ruby, Patricia. Conservation Program Manager, Upper Raritan Watershed Association

69. Russo, Anthony. Director of Regulatory Affairs, Chemistry Council of New Jersey

70. Sachau, Barbara.

71. Samson, Jennifer. Principal Scientist, Clean Ocean Action

72. Shapella, Ron. Mayor, West Amwell Township

73. Smith, Bruce D. Executive Director, Hackettstown Municipal Utilities Authority

74. Smith, Marianne. Township Manager, Hardyston Township

75. Snyder, Eric K. Planning Director, County of Sussex, Division of Planning
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76. Somers, Julia M. Executive Director, New Jersey Highlands Coalition

77. Spinelli, Benjamin L. Executive Director, New Jersey Department of Community
Affairs, Office of Smart Growth

78. Sturm, Chris. Senior Director of State Policy, New Jersey Future

79. Tittel, Jeff. Director, New Jersey Sierra Club

80. van Rossum, Maya K. the Delaware Riverkeeper

81. Ververides, George M. Director, County of Middlesex Department of Planning

82. Waltman, Jim. Stony Brook-Millstone Watershed Association. Also from Fred Akers, Great
Egg Harbor Watershed Association; Rich Bizub, Pinelands Preservation Alliance; Willie
deCamp, Jr., Save Barnegat Bay; Joan Fischer, Great Swamp Watershed Association;
Alan Godber, Lawrence Brook Watershed Partnership; Susan Kraham, New Jersey
Audubon Society; Ross Kusher, Pequannock River Coalition; Debbie Lord, Pompeston
Creek Watershed Association; Nancy Merritt, Salem County Watershed Task Force;
Alison Mitchell, New Jersey Conservation Foundation; Robin O’Hearn, Skylands
CLEAN Inc.; Barbara Rich, Rancocas Creek Conservancy; Steve Taylor, Manasguan
River Watershed Association; and David Wheeler, Edison Wetlands Association

83. Wengrowski, Ed.

84. Wengrowski, Edward. Wastewater Management Coordinator, The Pinelands Commission

85. Westergaard, Richard. Acting Assistant Director, Gloucester County Department of Public
Works — Planning Division

86. Wolfe, Bill. Director, New Jersey Public Employees for Environmental Responsibility

87. Wynne, Michael C. Executive Director, Hanover Sewerage Authority

88. Zabihach, Raymond. Planning Board Director, County of Morris
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89. Zipf, Cindy. Executive Director, Clean Ocean Action

The timely submitted comments and the Department’s responses are summarized below. The
number(s) in parentheses after each comment correspond to the respective commenter(s)

identified above.

1. COMMENT: These rules are long overdue. This is the sixth attempt in 15 years to update
these rules. All have failed. Most attempts to change the rules were opposed because while
updating the rules is critical, earlier rule proposals would have allowed 300,000 to 400,000
additional acres to be developed and additional billions of gallons of sewage to be discharged to

the State’s waterways without appropriate environmental reviews.

The issue of wastewater treatment and the placement of sewer lines determines where
development goes in New Jersey. Sprawl vs. real smart growth is definitely the issue here.
Whether drinking water supplies are polluted and depleted or protected will rest on these rules,

and whether endangered species and habitats have been preserved. (59)

2. COMMENT: While working to get an adequate set of rules for more than a dozen years, that
the long over-due Water Quality Management Planning rules have finally been proposed by the
Department of Environmental Protection should be applauded. The protection of threatened and
endangered species, the protection of Category One stream buffers, finally regulating
development on septic systems, connecting sewer service areas to the availability of drinking

water, having a target ground water standard of two mg/liter (mg/L) of nitrates, and finally
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having a septic rule in place are all extremely positive steps in the right direction for the

protection of water quality in New Jersey. (65, 79)

3. COMMENT: These are very strong rules that are appreciated and supported with particular
emphasis on the way in which they relate to the nitrate standard and also taking into

consideration the landscape project. (12)

4. COMMENT: These rules, more than anything else, will determine the impact of
development on water quality and water quantity. Deciding where sewers go has a major effect
on land use decisions and, therefore, New Jersey’s waters. The WQMP rules will, both directly
and indirectly, determine how much development will take place and where, how much water
will be polluted, and how much water will be protected, making them more significant in terms

of their impact on the State of New Jersey than virtually any other rule or rule proposal. (79)

5. COMMENT: Previous efforts to update these rules failed. Some proposals were never
formally made while others were opposed due to grandfathering an additional three or four
thousand acres of additional development on sewers and a billion gallons of sewage in
waterways without appropriate environmental reviews. Many sewer service areas and sewage
treatment plants are beyond antiquated because they were built before 1972 when the Clean
Water Act was first passed. They were never updated and environmental reviews were never

properly done for them.

10
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This proposal is critical and long overdue. It has taken fifteen years to update these antiquated
rules. These rules are critical because the development of roads, sewers, and wastewater systems
dictate where growth goes, and these rules can dictate whether it’s sprawl or smart growth,
whether drinking water supplies will be depleted, protected or polluted, and much more. The
proposal is still in review, but so far it is clear that when these rules apply, they will be much

better than the existing rules and all of the past proposals. (65)

6. COMMENT: These rules should proceed as proposed, finally providing an integrated plan
focusing on water quality and wastewater management. The restoration, enhancement,
maintenance and improvement of our waters, coastal and freshwater, are critical and crucial
because every resident in the State depends upon the quality of water for their drinking,
sustenance, fishing, and especially in coastal areas, for recreation and tourism. These rules, to
the extent that they help restore, enhance and maintain the chemical, physical and biological
integrity of the State’s surface waters will move us in the right direction, protect public health
and insure that these assets are present for all New Jerseyans, not just for this generation, but for
future generations. The proposed amendments that require watershed management as an integral

part of local wastewater planning should be supported. (13)

7. COMMENT: The intent of the rule proposal is applauded. It promotes regional planning and

will significantly improve protection of the State’s critical resources, especially as it addresses

both water quality and supply issues. (68)

11
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8. COMMENT: The Department’s efforts to protect water supplies and water quality in New

Jersey by issuing the WQMP rule proposal is commended. (7)

9. COMMENT: The proposed Water quality Management Planning rules are a long overdue
modernization and vast improvement over the existing rule. The rationale and pressing need for
revision of the existing rule was expressed well. The Department’s effort to match in quality and
effectiveness New Jersey’s watershed planning program with other State and Federal
environmental programs and laws, making it possible for New Jersey to meet the mandated goals
of the Clean Water Act, is appreciated. With this rule proposal, New Jersey comes further along
towards maintaining and restoring the health of New Jersey’s waters and related ecosystems than
any other State in the Delaware River Basin. Considering the substantial impairments and
pollution problems New Jersey and the Delaware River Watershed face, this is a welcome and

urgently needed effort. (10, 80)

RESPONSE TO COMMENTS 1 THROUGH 9: The Department concurs that sound water
resource planning is essential to ensure that the mandate to restore, enhance, and protect the
quality of New Jersey’s natural environment, as well as to ensuring equitable and beneficial uses
of the State’s waters. New Jersey’s surface and ground waters are a finite resource that belong to
each and every resident, held in trust and managed by the State of New Jersey. Long-term
protection of this resource is imperative to the health, welfare, and quality of life for all residents
of New Jersey (human and non-human alike). Clean and plentiful water is essential to support
human needs including drinking water, agricultural production, fisheries, recreation and industry.

Clean and plentiful water is also essential to the maintenance, migration and propagation of fish

12
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and wildlife resources and the maintenance of a healthy, balanced and sustainable ecosystem,

which is also critical to the human condition. This rule contains key provisions that will enhance
the Department’s ability to plan holistically to accomplish this mandate and provide a sound

basis for permit decisions.

10. COMMENT: The housing boom in the past decades, for the first time, is straining the
environmental resources of rural areas. If this plan moves forward, will it most importantly

protect current residents in addition to planning for future development? (36)

RESPONSE: The Department recognizes that water resource planning needs to concern itself
both with future development as well as existing development in order to achieve its mandate.
Future development must be carefully managed so as to ensure that existing water resource
concerns are not exacerbated. However, many water resource concerns have evolved as the
result of the cumulative effects of development and land uses that exist today. Provisions of the
rule are intended to address water resource issues that affect existing residents, such as the
development of TMDLs where surface waters are found to be impaired. Implementation of
TMDLs, or watershed restoration plans, will improve water quality where it has been degraded
by existing discharges and land use practices. In addition, requiring that sustainable water
supply is identified for planned future development will ensure that existing residents continue to
enjoy a reliable water supply. In short, the protections built into the amended rules seek to
assure that future development is only done in a manner that assures that environmental

resources are preserved and improved both for current and future residents of the State.

13
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11. COMMENT: The rules support the spirit of the Water Quality Planning Act by

demonstrating a holistic approach to water quality planning through consideration of the source
and fate of water, from water supply planning to wastewater treatment, including the beneficial
reuse of wastewater. The expressed need for capacity-based planning, that emphasizes water as
a natural resource and an integral component of New Jersey’s economy, supports a more rational
approach to water quality. This factual information establishes a sound basis for water quality

planning and provides future opportunities for innovative site design. (51)

RESPONSE: The Department acknowledges this comment in support of the rules.

12. COMMENT: The rule proposal is very detailed. A lot of work and effort has gone into the
rule proposal which needs to be acknowledged. It is not an easy task that the Department has

undertaken and the intentions are definitely admirable. (55)

13. COMMENT: The proposed rule offers an end to the many years of layering amendments to
outdated plans, and in turn, begins to address the vision for water quality protection, as outlined
in the Clean Water Act. Congratulations are offered to those who labored so hard and so long to

produce the rules. (5)

14. COMMENT: Commendations to the Department for its efforts in the WQMP rule proposal.
The Department’s intent to protect New Jersey’s water supplies and water quality, to streamline
the water quality planning approval process and to facilitate Department outreach and

coordination of WMP review is supported. (40)

14
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15. COMMENT: The Department is applauded for its hard work in preparing these proposed
rules. The proposed changes will bring the WQMP rules into alignment with existing
regulations such as those adopted under the Stormwater Management Act, the Flood Hazard
Area Control Act, and the Wetlands Protection Act; embrace and codify the importance of the
Landscape Project; and finally provide habitat protection for threatened & endangered species in

New Jersey. (82)

16. COMMENT: The New Jersey Department of Environmental Protection should be lauded
for its efforts at protecting New Jersey’s water supplies and water quality through this planning
effort. The proposal is comprehensive and very aggressive in terms of the development and

approval of water quality management plans. (7, 20, 69)

RESPONSE TO COMMENTS 12 THROUGH 16: The Department acknowledges the support
and commendations expressed with regard to the Department’s efforts to comprehensively revise

the Water Quality Management Planning rules.

17. COMMENT: The rule proposal is very long and complicated but there are some parts of the
rule that are definitely an improvement over the existing rules. One of the main provisions in the
rule is that wastewater planning entities must do wastewater management plans. Under the new
rule, if a wastewater management plan is not updated or submitted within a nine month period
after passage of the rule, then their sewer service areas will be revoked. Another positive is the

new rule requires that sewer service areas avoid environmentally sensitive areas, coastal

15
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planning areas and other special restricted areas as part of the wastewater management plan
while the current rule contains no standard for where sewer service areas are delineated. The
inclusion of the two milligram per liter nitrate standard is a definite improvement and entities are
required to comply with the NJPDES stormwater rules and riparian zones will be protected to a
certain extent. Under the old rule, there were no nitrate, stormwater or riparian zone standards.

(39)

18. COMMENT: The rule proposal offers a comprehensive and innovative approach to address
the Department’s concerns with difficulties with WMP preparation, Department WMP review
time frames, WMP agencies lacking authority to adjust sewer service areas and land use zoning,
lack of WMP compliance mechanisms, State Plan integration, lack of clear standards for
approval of WMPs and that the impacts of individual subsurface sewage disposal systems were

not addressed. (78)

19. COMMENT: It is very positive that the proposed rule provides for a better coordination

among various divisions with in the Department then before. (53)

RESPONSE TO COMMENTS 17 THROUGH 19: The Department acknowledges these

comments in support of the rules.

20. COMMENT: Overall the rule’s impact is still being evaluated, but it is good that the rule is

moving forward. It is clear that it is at the least better than the status quo, but being less bad is

16
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not good enough. Improvements still need to be made, as it is still unclear whether this is

actually the solution or just making a bad situation look better. (65)

RESPONSE: The Department acknowledges the commenter’s concerns. The rules seek to
ensure that future development is only done in a manner that assures that environmental
resources are preserved and improved both for current and future residents of the State. The
Department will evaluate the outcome of these rules after they are implemented, and offer

amendments in the future to improve their effectiveness.

21. COMMENT: The rule proposal should be withdrawn. The infrastructure and process
necessary to implement the program as proposed is not in place. While planning on the State
level is an integral part of resolving the housing crisis, the plan must be one that can be
implemented to achieve the objectives as established by statue, regulation and court decision.
Low cost housing cannot be developed where there are excessive development costs with no
certainty of outcome. The additional taxes necessary to raise the funds and the need for existing
commitments to be repaid by fewer people will place an unacceptable increased tax burden on
both the owners through increased property taxes and the tenants. Any planning process must be
one that can be understood and followed by the regulated community with clear direction on

form and content of the requirements. (23)

RESPONSE: The Department believes the revised wastewater management planning process
includes clearer direction, a more simplified process and a more predictable outcome than the

previous planning framework. Environmental standards at N.J.A.C. 7:15-5.25 make clear the

17



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

basis for review and approval of plans. To aid plan development, the Department is providing
draft revisions of sewer service areas as required by the rule. These draft revisions are then
being checked by the counties and their member municipalities to ensure that projects recently
built or approved are not inadvertently removed from sewer service areas. Once the final sewer
service area delineation has been agreed upon, most of the build-out analyses have been designed
so they can be accomplished using available GIS coverages. The Department has developed a
model builder application that it is making available to the counties wherein GIS data layers,
including parcel data, zoning data, environmental constraints, sewer service areas, HUC 11
watershed boundaries, public water supply areas, and municipal boundaries, are fed into the
model and the model performs the proper manipulation of these spatial data layers to provide a
build-out that can be sorted by municipality, sewage treatment plant, water purveyor,
development type, HUC 11 or any combination of the above. In addition, the Department is
providing a basic wastewater management plan shell document that includes all of the standard
language required in a wastewater management plan and which includes prompts for additional
specific data where needed. The Department has also prepared model ordinances to assist
municipalities in complying with requirements at N.J.A.C. 7:15-5.25(g). Further, the
Department believes it is appropriately prepared to fully implement the rule. In advance of rule
adoption, Department staff have been working with counties in the development of satisfactory
WMPs. Finally, financial assistance has been offered to counties to help offset the cost of plan

development.

The commenter also questions the value of wastewater management plans to local governments.

The rule will aid local governments in identifying natural resource and environmental

18
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infrastructure constraints so that local planning and zoning can be adapted as needed and scarce

infrastructure prioritized to aid in attainment of affordable housing and other development that
will effectively meet the needs of the citizens of the State. In addition the rule is careful to
include municipal planning considerations in addition to environmental protection
considerations. Ultimately the designation of a sewer service area in a wastewater management
plan prepared under these rules will assure the development community that four important
considerations have been satisfied: 1) the area has minimal environmental sensitivity, 2) the area
is an area where the municipality wants growth to occur, 3) wastewater treatment capacity exists
to support the development and 4) water supply exists to support the development. As a result,
the Department believes this rule will encourage development to occur in the desired locations

and not create an additional tax burden or act as a deterrent to appropriate development.

22. COMMENT: The Department needs to appreciate that businesses discharge their
wastewater either through a permit with the local municipal utilities authority (indirect
discharger) or through a NJPDES permit with the Department (direct discharger to surface
and/or ground water). Businesses also have Treatment Works Approvals (TWAS) as well as
water allocation permits issued by the Department, which according to this rule proposal, must

all be incorporated into a planning area’s WMP/WQMP.

The Department needs to incorporate language into the rule proposal which assures that
industrial operations will not be adversely impacted. This rule proposal will in essence add a
regulatory layer onto an already complex and time-consuming regulatory process. Industry

needs certainty, flexibility and a clear understanding of what will be required should a company
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want to locate to New Jersey or expand operations. Unfortunately, the rule proposal does

nothing to assuage a recurring concern raised by industry that the regulatory process needs to be
streamlined in order to attract new business to New Jersey. This rule should be withdrawn or

amended to address these business concerns. (7, 20, 69)

RESPONSE: The Federal Clean Water Act has included a requirement for a continuing planning
process for more than three decades. The continuing planning process has been and continues to
be set forth in the Water Quality Management Planning rule, N.J.A.C. 7:15. The requirement
that all Department permits or approvals must be consistent with adopted WQM plans was
established through the Water Quality Planning Act, N.J.S.A. 58:11A-10, effective April 25,
1977. The intent of this amended rule is to ensure that wastewater management plans are
completed and updated through the planning process. The amended rule is designed to
streamline the planning process and set clear standards for updating plans through WMPs and for
determining if projects are consistent with the plans. Where plans are developed consistent with
the now clear standards, fundamental issues of environmental infrastructure capacity and
availability will have been characterized and assessed relative to the environmental build-out
condition of each planning area. Updated wastewater management plans should include future
development and redevelopment plans making them consistent with the areawide water quality
management plan, such that site specific amendments by the industrial community are not
necessary. Even where an expansion or new development is proposed that was not anticipated
by the wastewater management plan, an updated wastewater management plan will allow instant
recognition of whether wastewater treatment capacity could be an impediment to those plans.

This will serve to inform prospective developers early in the project development process to
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make more efficient and effective investment decisions. The Department has also allowed

increases in flow and load from existing industrial treatment works where no change in service
area or discharge type is proposed to proceed as a revision under N.J.A.C. 7:15-3.5(b)4. rather

than requiring the more labor intensive amendment procedure of N.J.A.C. 7:15-3.4.

23. COMMENT: Given the complexity of having counties become the WMP agencies, only
those portions of the rule that relate to municipal creation of “preliminary” WMPs in the nine
months that this rule allows should be adopted. The preliminary WMPs should be based on a
basic build-out, excluding public open space and environmentally sensitive areas. This would
give counties and the Department some time and flexibility to establish a regional context for the
final municipal WMP submissions, and would then allow municipalities the opportunity to adjust
their preliminary WMP for consistency with the county, regional plan to establish the “final”
WMPs. A staggered process such as this would enable towns to complete the complex

environmental analyses needed. (22, 76)

RESPONSE: The Department believes that designation of counties as the primary WMP agency
will provide greater efficiency, consistency and a regional perspective in WMP development.
With counties as the WMP agencies, there will be fewer WMP agencies, and it will be possible
for the Department to work more closely with the planning entity and assist in the development
of a satisfactory plan. In addition, counties are already responsible for developing or reviewing
components of a WMP, such as county master plans, and are well positioned to integrate all the
information necessary to update a WMP. The Department believes that the timeframe allotted

for completion of the county WMPs is appropriate given the GIS basis for most of the analyses,
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the tools provided by the Department for completion of key elements of the plans and the
technical and financial assistance the Department has made available. It is important to note that
seven counties were WMP agencies under the previous rule. Further, the Department has been
working with several counties in advance of rule adoption to help achieve the rule objectives.
The Department recognizes that the first round of WMPs will have room for improvement, but
this is by design. WMPs are intended to be updated every six years. The built in schedule for
update of WMPs allows for better information or new or improved management strategies to be
integrated in plans over time. The Department did consider the option of designating
municipalities as the WMP agencies. This would result in the already unmanageable number of
166 WMP agencies increasing to 566, magnifying the inefficiencies with respect to WMP
development and adoption. The rule does envision that each municipality will need to prepare its

chapters to give to the county. If the county is unable to act within the timeframe necessary, the

municipality can seek to move forward on its own.

Comment Period Extension

24. COMMENT: The Department should extend the comment period for the Water Quality
Management Planning (WQMP) rules proposal beyond the current deadline of July 20, 2007.
The availability of the courtesy copy of this rule proposal on the Department website is
appreciated, however, as experience indicates, the courtesy copy, while informative, is not fully
reliable as subtle but significant changes may be made before the proposal appears in the May
21, 2007, New Jersey Register. The WQMP rule proposal calls for significant substantive and
procedural changes, effectively revamping the framework of water quality planning and its

regulatory program. There are several other pending rule proposals and adoptions that the
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Department has acknowledged are related to this proposal. (See N.J.A.C. 7:15-1.2). In order to

allow the public to assess the interplay between the newly proposed and pending changes, the
Department should extend the public comment period on the WQMP rule proposal to 60 days
after the adoption of the Flood Hazard Area Control Act rules. An extension would also permit

interested parties a meaningful opportunity to review and submit fully informed comments. (61)

25. COMMENT: The Department should extend the comment period. Balanced policies that
ensure that New Jersey’s natural environment remains protected while its economy stays strong
and competitive with other states are supported. A sixty-day comment period is insufficient for a
proposal of the complexity and magnitude, as it will have far-reaching impacts on growth,
development, and redevelopment in New Jersey. The comment period should be extended by

sixty days to September 18, 2007. (54)

26. COMMENT: The comment period for the proposed Water Quality Management Planning
rules should be extended an additional sixty days from July 20, 2007 to October 20, 2007. The
rule proposal is extensive and detailed. It will take additional time and labor to fully
comprehend and comment on this critical proposal. Because of the importance of the planning
process and the long-term financial effects, it would be counterproductive not to give proper
attention to the new proposal. In addition to the 60-day time period being tight, there are two
major holidays within the sixty-day timeframe as well as the most popular vacation weeks of the
summer. Some organizations do their work by committee and the present scheduling makes it

difficult to meet in a timely fashion to build consensus on the collective comments. It would be
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in the best interest of the ratepayers of New Jersey to provide ample time to carefully review and

comment on the new WQMP proposal. (32)

27. COMMENT: The Department should extend the comment period for the Water Quality
Management Planning rules proposal beyond the July 20, 2007 deadline at least a month to
enable appropriate responses. For many proposals, providing two months might be ample time
to review and comment on regulatory issues such as this. However, because of the
comprehensive nature of the proposal and the length of it, more than the two-month time frame

allotted is needed to carefully read, consider and prepare written comments on the proposal. (50)

28. COMMENT: The comment period for the proposed rules should be extended because of the

scope of scale of the proposed changes. (37)

29. COMMENT: This exceedingly complicated 239 single-spaced page proposal was published
on May 21, 2007, with a comment period closing on August 20, 2007. In light of the proposal’s

magnitude and reach, this was an extremely short period provided for review. (18)

RESPONSE TO COMMENTS 24 THROUGH 29: In response to requests to extend the period
of time available for public review and comment on the rule, the Department extended the
comment period an additional 31 days until Monday August 20, 2007. The notice of the
extension appeared in the New Jersey Register at 39 N.J.R. 2583(b), on the Department’s
website and in six newspapers. The Department believes that the extended comment period

provided adequate opportunity for review and comment on the proposal and does not believe that
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extension beyond the 90-day time period provided would be likely to raise issues or provide new

information, data or findings that were not previously raised or provided during the extended

comment period.

30. COMMENT: The thirty day extension on the rule proposal comment period is appreciated.

(69)

RESPONSE: The Department acknowledges the commenter’s support of the comment period

extension provided.

Rulemaking Process

31. COMMENT: The proposed format of the rule proposal should be changed. As written, the
rule proposal requires the reader to refer to both the rule proposal as well as the current rules
where there are “no changes” indicated. The Department should make publicly available a
consolidated proposal of both proposed amendments and unamended sections. This approach
would produce a more efficacious document, which would enable the public to more easily

review and provide better-informed commentary on the rule proposal. (61)

32. COMMENT: The Department should change the format in which rule proposals are made

to include not only the proposed changes to the rule text, but to also include all existing text

which is not proposed to be changed for a comprehensive package. (86)
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RESPONSE TO COMMENTS 31 AND 32: The Rules for Agency Rulemaking, N.J.A.C. 1:30,
dictate how the rule is made available through the rulemaking process. These rules require the
Department to publish the rules in the manner in which they were published. The existing rule

text is readily available officially from LexisNexis and unofficially on the Department’s website.

33. COMMENT: The proposed public hearing schedule for the rule proposal should be
changed. The three public hearings should be re-scheduled to occur later in the comment period

because they are scheduled to occur within three weeks after official publication. (61)

34. COMMENT: There has been inadequate public notice of the June 11, 2007 public hearing
and the timing of the hearing during the day makes it difficult for the public to participate. Only
four members of the public are in attendance at the start of this hearing. Some of the most
contentious public issues in New Jersey where effective democracy is functioning relate to
proposed wastewater and sewering as these are highly controversial public issues and are
generally very well-attended at the municipal level. The Department should consider changing
how they conduct public outreach and notification and how they solicit public hearings for a
major set of rules like these that impact everybody in the State, the entire environment of the

State and the drinking water supply of the State. (86)

35. COMMENT: This is a massive set of rules and since the hearing has been scheduled fairly

early in the comment period, there has not been enough time to review this proposal thoroughly.

More comments will be provided by the close of the comment period. (24)
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RESPONSE TO COMMENTS 33 THROUGH 35: The Administrative Procedure Act (APA),

N.J.S.A. 52:14B-1 et seq., and its implementing regulations at N.J.A.C. 1:30, govern the public’s
opportunity to be heard regarding a rulemaking proposal. The APA only requires a public
hearing on a proposed rulemaking if the agency is requested to do so by a Legislative
Committee, a State agency, or a county, local or municipal governmental entity or if sufficient
public interest is shown. As one commenter noted, issues regarding wastewater, sewering, the
entire environment of the State and the State’s drinking water supply impact everyone and the
Department believed there would be sufficient public interest in this rulemaking. Therefore, not
one, but three public hearings were scheduled at three different locations throughout New Jersey
at the time of rule proposal in an attempt to make attendance at a hearing as convenient as
possible for those who wished to offer their comments in this manner. Based upon past
experience, the Department did not believe that evening public hearings were necessary to
supply ample opportunities for the public to provide oral comments. Due to a lower than
expected turn out of individuals wishing to testify and participants at the public hearings, the
Department will certainly consider holding any subsequent public hearings regarding this rule in
the evening. However, the Department believes that the public hearings that were held, in
conjunction with the 90-day period provided for the submission of written comment on the

proposal, provided adequate opportunity for comment on the proposal.

Regarding the adequacy of the public notification process for public hearings, N.J.A.C. 1:30-
5.5(b) requires the Department to provide at least 15 days notice of the public hearing in the New
Jersey Register. Timely notice of the three public hearings held on June 8, 11 and 15, 2007 was

provided in the May 21, 2007 New Jersey Register (39 N.J.R. 1870(a)). Additionally on April
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23, 2007, the Department’s official rule-making website, www.nj.gov/dep/rules/notices.html,

provided details about the rule proposal and the dates and times of scheduled public hearings and
the comment period. The Department also published legal advertisements in the following seven
newspapers that covered a broad representation of the State: the Asbury Park Press, Atlantic City
Press, Bergen Record, Courier Post — Cherry Hill, Star Ledger, Today’s Sunbeam and the
Trenton Times; and provided fax notifications to news media maintaining a press office in the
State House Complex. The Department believes it adequately provided public notification

regarding the public hearings.

36. COMMENT: Opportunities provided to interact with the Department in the rule making
process in meetings with planning groups, the public information session in June 2006 and the
Clean Water Council annual public hearing in October 2006 which was conducted specifically

on the WQMP rule proposal are supported. (78)

RESPONSE: The Department acknowledges the commenter’s support of the Departments

efforts to supply opportunities for public outreach and input prior to proposing this rule.

37. COMMENT: The proposed rule changes were not widely publicized and are too important
to be “rushed” into effect. They have been written in very legalistic terms rather than in plain
language. Municipal governing bodies and authorities throughout the State must be provided

with a detailed explanation of the proposed rule changes that affect them. (15, 21, 67)
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38. COMMENT: The proposed rule taken as a whole is over-reaching, arbitrary and being

adopted without much awareness among thousands of affected stakeholders, local governments

and longstanding economic interests. (58)

RESPONSE TO COMMENTS 37 AND 38: As described in the Response to Comments 33
through 35, the Department believes there has been sufficient notification and opportunity to
comment on the rule. In addition, the Department has engaged in extensive outreach efforts to
inform the public about the rule provisions. For example, the Department made presentations on
the proposed rule at various conferences (Atlantic Builders Conference (4/19/2007), The County
Planners Association (4/20/1007), The New Jersey Water Environment Association Conference
(5/2-5/3 2007), New Jersey Chemistry Council (6/27/07), NJ Business and Industry (6/27/07),
New Jersey Law Institute (7/10/07)). The Department also made presentations to several groups
of counties in 2007, including Monmouth, Cumberland, Cape May, Bergen, Middlesex,
Gloucester, Somerset, Mercer, Morris, Hunterdon, Sussex, Warren and Camden. The
Department held three WQMP Rule seminars in Gloucester County (6/21/07), Mercer County
(6/28/07),and in Morris County (7/9/07). Finally, in June of 2007 public hearings were held on
the rule proposal at three locations: the Southern Region (6/8/07), the Northern Region on

(6/11/07), and the Central Region of the state (6/15/2007)

39. COMMENT: The public notice of July 16, 2007 in The Record (Hackensack) regarding an

extension of the comment period to August 20, 2007 on amended water quality management

planning rules does not suggest that considerations will be given to comment from non-experts.
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Government at all levels should actually have an interest in those it purports to serve, even

though the silence at the county level indicates that this may not be the case. (47)

RESPONSE: Comments from all sectors of the public, including subject matter experts and non-
experts, is always invited and welcome on any proposal. The Department gives full

consideration to all comments received in formulating its final decision on any proposal.

40. COMMENT: The Department began meeting with affected entities and advocacy groups in
June 2006, yet the New Jersey Department of Agriculture was not apprised of the proposed

rules’ direction until January of 2007. (66)

RESPONSE: The Department conducted significant outreach prior to proposing the rule. The
outreach effort necessarily occurred over time and involved different stakeholders at different
points in time. Discussions with Department of Agriculture occurred well in advance of rule

proposal.

41. COMMENT: The Department should continue a dialogue with all stakeholders addressing

the concerns raised before issuing a final rule. (7)

RESPONSE: The Department has continued to reach out to affected public sectors, including
presentations to New Jersey Water Resources Association (3/14/08), The County Planners
Association (3/28/2008), The New Jersey Society of Municipal Engineers (4/2/08), The NJBA

Atlantic Builders Association Conference (4/16/08), and The New Jersey Water Environment
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Association Conference (4/30/08). The Department has also been working directly with

Atlantic, Bergen, Camden, Cape May, Gloucester, Monmouth, Middlesex, Somerset and Sussex

counties on development of wastewater management plans.

Implementation
More DEP staff needed
42. COMMENT: The rule proposal does not address how the Department staff can

manage/review 21 wastewater management plans divided into 566 chapters. (3)

43. COMMENT: Is the Department staffing adequate to provide the review necessary? (59)

44. COMMENT: It is extremely important that the Department staff the WQMP program in
order to insure its success. The present level of staff in the WQMP program is insufficient to
perform the daunting task of approving 21 county plans within nine months on enactment of the
rule. Enough staff should be provided, even if it means reallocating others to the program, to
insure its success. One of the main failings of the past program was insufficient staff to follow
through with timely reviews of reports and data. This failing has caused local governments to
expend millions of ratepayer dollars in a wasteful manner as they prepared reports that became
stale and were never reviewed, rejected or approved. While State officials made many unfair
and inaccurate comments in the press about plans that were not updated by local agencies, the
updated reports sat on desks in Department’s headquarters unread. This can not be allowed to

occur again. The public and the environment deserve better. (18, 32)
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45. COMMENT: The Department has stated that a significant increase in its staffing is needed
to implement the proposed rules. If the Department does not provide this additional staffing, the
current backlog situation will only continue under the new rule. The Department should address
how implementation of the proposed rules would be affected if the required staffing is not

provided. (87)

46. COMMENT: Concern exists with respect to the subsequent processing of WMPs once they
reach the State level. There is no information that suggests the Department has been provided
with additional resources or staffing to review the plans. The adoption of the proposed rules

without a rational basis for implementation must not proceed. (23)

47. COMMENT: The Department is encouraged to increase its staff to produce the data needed
to support consistent plans and a quick-turnaround time for reviewing plans, as well as to provide

for technical assistance to the counties’ planning staff. (5)

48. COMMENT: It is essential that provision be made within the proposed rules to guarantee
that at least one Department staff member be assigned to each county to assist with the WMP

creation. (88)

49. COMMENT: To ensure successful rule implementation, adequate resources, including time
(for example, reasonable deadlines), money, and technical assistance must be made available to
both county government and the Division of Watershed Management. Financial resources are

needed to allow both counties and the Department to add staff and/or consultants. (78)
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50. COMMENT: The thought that the reduction in the number of plans will increase and
improve coordination and reduce review time is wishful thinking. The complexity of the plans
will increase and there will be greater potential for long lead times before the WMP is approved.
Municipalities will have less ability to control their own destiny since the outstanding issues

affecting one area of the county would undoubtedly hold up approval of the entire WMP. (62)

RESPONSE TO COMMENTS 42 THROUGH 50: The Department understands/recognizes the
need for it to be adequately staffed in order for these rules to be implemented successfully. The
Department, therefore, will shift staff resources to support a quick-turnaround time for reviewing
plans, as well as to provide for technical assistance to the counties’ planning staff . Further,
development of the required wastewater management plans has been simplified so that most of
the tasks are accomplished using GIS coverages and tools, including a model to accomplish the
build-out analysis. In addition, the Department is working with counties to pilot the
development of wastewater management plans that conform with the rule and will provide the
preliminary sewer service area delineation that conforms with N.J.A.C. 7:15-5.24 to any
municipality or county upon request. The Department believes that the design of the adopted
rule as well as the steps taken to facilitate implementation will result in significant compliance
with the requirement to develop county WMPs. With reference to the concern expressed by one
commenter that municipalities will have less ability to control their own destiny since the
outstanding issues affecting one area of the county would undoubtedly hold up approval of the
entire WMP, the county wastewater management plans are designed to ensure that the overall

plan is not held up due to the inactivity of a municipality within the county, or even the county
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itself. The rule at N.J.A.C. 7:15-5.14 provides that each municipality is completed as an

individual chapter and that the plan can be submitted without a municipality that fails to provide
the required information. Further, the rule at N.J.A.C. 7:15-5.13 allows an individual
municipality to submit a plan if the county stipulates that it will not or does not perform its role
in accordance with the schedule at N.J.A.C. 7:5.23. If it becomes necessary for a municipality to
submit a WMP in the event of county inaction, an additional 90 days is provided from adoption
of the revision designating the municipality as the WMP agency to submit the WMP for the
municipality. This additional time is provided so that a municipality can compile those WMP

elements that are to be provided by wastewater management agencies.

Sufficiency of staffing

51. COMMENT: There is a need to keep these plans updated and current to reflect changes and
there must be a more streamlined process to update plans and improve the exchange of
information and provide better coordination between county, State and local governments and
other wastewater management planning agencies. Pre-existing sewer service areas need to be
modified and removed from areas of known environmental sensitivities such as wetlands, C1
buffers and documented endangered species habitats. Information regarding sewage treatment
plants needs to be kept updated to reflect changes in population, zoning, and flow data from the
treatment plants. A lot of land does need to be removed from the existing sewer service areas.
However, the inference in the new rule as to why the existing plans have not been kept up to date
appears to be tied to the premise that the counties, towns and other wastewater management
planning agencies have done nothing over the past ten or twenty years and that’s just not true.

People need to be reminded that the actual problem is tied as much to State staffing issues and
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changing administrations as much as anything else. Regardless, these plans do need to be

updated and kept current, and the process that is established needs to be straightforward in order

to minimize delays in doing such things. (55)

RESPONSE: The Department concurs with the commenter’s assessment that wastewater
management plans need to be updated, in order to provide a sound basis for decision making.
The Department believes the changes made in the rule will facilitate this process by providing
clear objectives based largely on GIS tools. In addition, the Department has taken a number of
steps to facilitate implementation of the adopted rule, as discussed in Response to Comments 537
through 547. While in some cases the time required for processing submissions may have been
affected by staffing or other issues, past problems with maintaining up to date information were
primarily related to the failure of many responsible entities to submit WMPs in accordance with
the schedule set forth in the previous rule. The Department believes that the lack of consequence
for not developing and/or updating plans is a major reason that there has been such poor
compliance with the requirement to submit WMPs and believes that the changes adopted at this
time will result in WMPs that provide the necessary information that will allow fully informed

decision making at all levels.

52. COMMENT: There is a significant amount of work that will be required to complete these
plans under the new rules and the counties are being asked to shoulder much of the burden. The
number of county employees is not increasing, but the responsibilities are, including those that
were added with the new stormwater review process. The proposed grants mentioned in the rule

proposal will be helpful, but they don’t guarantee that new positions can be filled. (55)
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53. COMMENT: There are difficulties with county staffing, which contradicts the assertion in
the rule proposal that counties were selected as the primary contact because they have a unique

perspective on regional issues and water resource management. (55)

54. COMMENT: The proposed regulations transfer wastewater management planning
responsibility to counties. It is doubtful whether the counties will have the necessary staff or
knowledge to prepare wastewater management plans on a county-wide basis. The county will
have the responsibility of collecting and coordinating information from all the municipalities,
some of which already have detailed plans or information and others that are largely served by
septic systems and which have virtually no information. The lack of information in these areas

will make it impossible for the county to prepare the WMP. (87)

55. COMMENT: The timeline for counties to submit WMPs appears extremely tight. The
municipalities will be strained to submit their information to the counties who will then have to
act on it. Resources such as staff planners and GIS expertise are now stretched to their limits.
Further strict demands will have an impact on other programs the counties are providing for
municipalities. As important as WMPs are other programs, such as Farmland Preservation,

should not be affected by a stringent deadline. (36)

56. COMMENT: The Department should provide an estimate of staff time and costs to prepare,

revise, or update WMPs. (85)
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57. COMMENT: Nine months is not an adequate or realistic time period for many

municipalities to prepare WMP mapping, especially for those that do not have GIS capability.
Consultants could do the work, but there are probably insufficient numbers of consultants in

New Jersey for towns to meet this requirement. (22, 76)

58. COMMENT: The proposal to turn the responsibility of preparing WQM plans over to the
counties creates an enormous undertaking. Environmental regulation in New Jersey is already
complex and many approved projects throughout the State have been significantly delayed by the
backlog experienced by regulating agencies. Municipalities are forced to grant approval
extensions to allow the applicants to continue to pursue the necessary permits from a regulatory
body. While the State may anticipate that assigning the preparation of WQM plans to the
counties rather than the 161 entities currently assigned will result in less time spent on review
due to the sheer decrease in volume, the State may not be properly anticipating the strain this
preparation may put on the counties. Many counties are not properly equipped to handle the
preparation of WQM plans merely as a result of the number of municipalities that must be
included. This will result in further delay for approved projects. The Department should
consider whether the counties have the resources to handle the creation of a WQM plan within

the allotted nine months. (29)

59. COMMENT: The transfer of responsibility to the county level does not include provisions
for the infrastructure and process, including funding that will be required to implement the
program at that level. No assumption can be made that the counties in the State will have the

resources available or the ability to raise the necessary resources to implement the program as
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envisioned. The proposed nine month grace period for the submission of updated plans will

become impossible in the absence of resources on the county level. (23)

60. COMMENT: The proposed rules place unrealistic demands and expectations on counties

and municipalities. Some counties are ill equipped to do WMPs; urban counties are among the
least able and equipped to comply. The Department’s apparent attempt to consolidate all of the
Department’s land use permitting through the WQMP proposal will make it impossible for any

county or town to develop a WMP within the allotted time. (54)

61. COMMENT: The Department needs to promptly implement an outreach program along the
lines of the Office of Smart Growth (OSG), whereby an area planner is assigned to work with

each county as they move through the process. An infrastructure of support and guidance needs
to be created within the Department. The need for Department sponsored training at the county

and local level needs to be examined in more detail by the State. (81)

RESPONSE TO COMMENTS 52 THROUGH 61: The Department believes one of the
commenters meant county preparation of WMPs, not WQMPs. The Department believes that
counties have or can develop the capabilities to develop wastewater management plans within
the timeframe, given the measures described in the Response to Comments 37, 38 and 41, and
measures to facilitate plan development. These include changes in the rule wherein plans are
largely developed through readily available GIS information, as well as tools and assistance
provided by the Department. The Department is enhancing staff available to work proactively

with counties to develop satisfactory plans and will provide, upon request, an initial delineation
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of eligible sewer service area. The Department has also developed a GIS model that will
generate the environmental build-out information. In addition, the Department has developed ,
model ordinances that will meet the requirements at N.J.A.C. 7:15-5.25(g). The Department is
also offering funding to counties to assist in preparation of the wastewater management plans, as
described in Response to Comments 537 through 547. These implementation strategies
notwithstanding, the Department will consider requests for extension of the timeframe, in
accordance with N.J.A.C. 7:15-5.23(f), where there is a demonstration of good faith effort and

force majeur or other significant causal factor for failure to meet the expected timeframe.

Guidance Documents needed

62. COMMENT: Support was expressed for the Department’s efforts, the proposal in theory
and the importance of water quality protection. However, an updated proposal including more
realistic details, such as guidance documents, reasonable timeframes, and ongoing financial

assistance to counties, should be provided. (48)

63. COMMENT: If counties are given regional responsibility, then appropriate guidance
documents and reasonable funding resources and time allocations must be addressed. A detailed
WMP guidance document and associated checklist is needed, as well as model ordinances. The
guidance document and checklist should be available before the nine-month timeframe begins.

(19)

64. COMMENT: A guidance document and/or official guidelines that clearly state what

information is required by the promulgated version of the Water Quality Management Planning
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rules, N.J.A.C. 7:15, needs to be developed and circulated to affected parties immediately after

the rules are adopted. (81)

65. COMMENT: Since the Department is focusing on spatial analysis tools, a detailed WMP
guidance tool for counties is needed. Recognizing the unique differences that exist in various
areas of the State, model assumptions and factors may be appropriately standardized at the
WQMP area level, but not necessarily statewide. Standards and methods for performing all of
the analyses identified in the proposed rules should be defined by the Department and made
available as part of the WMP guidance tool for counties. The standards and methods should be

unique to and scientifically appropriate for application within each WQMP area. (9, 19)

66. COMMENT: The proposed rules will create a significant change in the WMP format,
causing confusion as to what is specifically being required (i.e. in the past, the plan was
determined by the sewer service areas which could contain parts of several municipalities and or
counties). Now, the county WMP will have disaggregated information on a municipality by
municipality basis. Thus, the proposed rules should provide more elaborate instruction on how
the information is to be presented. The Stormwater permit process is a good example of how the

Department provided specific templates and checklists. (88)

67. COMMENT: The Department should consider publishing a checklist of all components

needed for a complete WMP and WQMP. (51)
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68. COMMENT: The Department should develop a checklist for WMP completeness, accepted

by the counties, along with a formal negotiation process addressing differences of opinions about
how the Department’s comments on the proposed county wastewater management plans are

resolved. (19, 28)

69. COMMENT: The Department acknowledged that under the current regulations upwards of
90 percent of all WMPs are non-compliant and the proposal summarizes several causes of this
systemic failure including some inherent in the current planning process, such as WMPs are too
difficult to prepare, Department reviews take too long, and the lack of clear standards for
approval. It is clear that the proposal does not address these concerns. While recognizing that
WQM planning entails an array of technical, administrative and procedural matters, involving al
levels of government, such planning may require a complex process and that process should be

well defined and clearly described, which the proposal also fails to do.

N.J.A.C. 7:15-5.20(a) stipulates that “Wastewater management plans should be concise, using
the minimum feasible narrative and mapping. All pages, tables, and figures in wastewater
management plans shall be legible and numbered.” The Department should apply that same
standard to this proposed rule. The proposal is extremely difficult to follow with cross
references back and forth throughout the document. The proposal should include flow charts for
the consistency, revision, amendment and update processes, as well as for any and all other areas
for Department actions. The rule should also include charts and tables of how the rule is applied.

For example, there should be tables to identify all of the sections in the rule that apply to
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individual subsurface sewage disposal systems (septic systems) and discharges to ground water.

These should be supported by flow charts of the WQMP process.

It may be that the new process is more coherent, with the preparation of WMPs more
straightforward, Department reviews more streamlined, with clear criteria governing approvals,
but if so, it is hidden by the disjointed and convoluted style of rule writing. To overcome the
opacity of rulemaking, the Department should clearly describe the contents, components,
standards and sequence of its proposed process through the use of flow charts, time lines, content
summaries, glossaries, etc. Given the relatively short period within which compliant plans must

be submitted, it is essential that this type of technical assistance be available before the clock

begins to run. (18, 42, 44, 45, 61)

RESPONSE TO COMMENTS 62 THROUGH 69: The Department has made assistance
available in multiple forms to facilitate timely completion of the required wastewater
management plans. The Department is enhancing staff available to work proactively with
counties to develop satisfactory plans and will provide, upon request, an initial delineation of
eligible sewer service area. The Department has also developed a GIS model that will generate
the environmental build-out information. A web-based model WMP has been provided to assist
in organizing and presenting the required information. In addition, the Department has
developed model ordinances that will meet the requirements at N.J.A.C. 7:15-5.25(g). The
Department is also offering funding to counties to assist in preparation of the wastewater
management plans, as described in Response to Comments 537 through 547. As a clarification

to comment 99, in the rule summary, the Department identified several issues of concerns
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regarding the existing rule that were raised by members of the public as part of rule development
outreach. However, the Department did not attribute the failure to submit timely WMPs to these
issues. Nevertheless, the Department concurs that there should be assistance provided to assist

WMP agencies in preparing satisfactory WMPs.

70. COMMENT: Water quality planning involves a set of complicated natural, social and
economic systems and is not easy. The proposed rules lack clear direction in how government
agencies and utility authorities will work through the planning process, especially within the
defined timeframe, and how current and future decisions based on the proposed data, planning

methods and funding, will uphold the spirit of the Water Quality Planning Act. (51)

71. COMMENT: The proposed requirements for WMPs will be burdensome and costly, since
the required information is not readily available and will require sharing among multiple
government entities. The proposed rules provide no substantive or procedural guidance for

addressing cross county issues. (54)

RESPONSE TO COMMENTS 70 AND 71: The Department anticipates there are several key
points of coordination in developing a WMP and is providing assistance in the completion of
these steps. Based on the Department’s work with counties to date, in an initial step, the
Department is delineating sewer service areas that conform with the rule requirements and
providing these draft delineations to the counties. Counties are sharing these drafts with
municipalities and sewer authorities so that revisions can be made to address data deficiencies or

to reflect local priorities. Once the wastewater management alternatives for each area are agreed
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upon, the county, assisted by the Department upon request, will use the GIS model builder tool

developed by the Department to predict the environmental build-out condition. Specifically the
GIS model builder application uses existing GIS spatial data sets to perform the environmental
build-out analysis required by the rule. The model builder application will produce a build-out
based on existing zoning that can be sorted by wastewater treatment facility, water supply
purveyor, HUC 11, development type, municipality and any combination of the above. Upon
completion of the environmental build-out and related wastewater and water supply calculations,
the preliminary results will be provided to municipalities, and where there are potential capacity
issues, with wastewater treatment authorities. One option is for municipalities to adjust the
environmental build-out based on local knowledge not reflected in the data sets, such as locally
acquired open space or other local initiatives that would result in a different development or
wastewater yield than suggested by the GIS layers available. Wastewater treatment authorities
will assess whether there are significant infiltration/inflow issues that need to be addressed and
put together a plan to address those issues or assess the potential for expansion and upgrade
needed to address any remaining capacity issues. This coordination will ensure that land use
planning among all levels of government are supported by the WMP as envisioned by the
continuing planning process required by the Water Quality Planning Act. Similarly, the results
of the WMP will ensure that sewers are extended only in areas where growth is wanted and that
the capacity to provide wastewater treatment can be made available without compromising water

quality. Cooperation among the various agencies is paramount to success.

Regarding cross-county issues, it will be a Department responsibility to assist in the analysis of

shared wastewater management alternatives. Where sewer service capacity issues are identified,
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the Department will work with the counties, municipalities and wastewater treatment authorities

to resolve any issues. This may involve evaluating capacity allocation agreements or contracts
and addressing infiltration/inflow as a first step. Wastewater treatment authorities would then
need to determine what expansion and upgrades are feasible given spatial constraints at the STP
site or water quality constraints in the receiving water. In septic system areas, future
development will be allocated locally based on loading analysis and the available undeveloped
and underdeveloped land in each municipality. The Department cannot predict where these
conflicts might occur but will have to work with counties municipalities and authorities to craft a

plan that is tailored to each situation.

Information availability

72. COMMENT: If counties are to work with the responsibilities as proposed, there must be
established protocols within the offices of the Department so that requested information is
provided in a timely manner. Lack of responsiveness to county requests and submittals have
been a problem under the previous wastewater process. County staff still must go to Trenton in
person to obtain information on Department permit applications. This information must be made

more readily available and response to data requests should be expedited. (55)

RESPONSE: Information needed to develop wastewater management plans that would be
provided by the Department is available through internet access to GIS data layers and data bases
that are maintained for wastewater discharge and water allocation permits. Thus, staff will not
need to go to Trenton in person to obtain information on Department permit applications. The

other information needed to complete the analyses is to be provided by local entities, such as
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entities that operate wastewater treatment facilities, water supply purveyors and municipalities.
Where responsible entities are not forthcoming, the Department is prepared to take the steps
necessary, as authorized to assist WMP agencies in obtaining information from providers of

wastewater and water supply infrastructure.

73. COMMENT: The policies and procedures outlined in the proposed rule are dependent on
GIS, computer infrastructure, data, personnel/organizational structure, and data maintenance
policies, to create information for use in decision-making on land use and water quality. GIS
includes many other elements in addition to data. The rules neglect to factor in the timeframe
needed to develop GIS data, including obtaining consensus on data integrity, and establish
computer infrastructure and organizational strategies. In addition, the existing data sets proposed
in the rules have spatial and attribute limitations. These limitations are magnified when the data
is used in conjunction with traditional data sets for land use planning. The use of poor GIS data

to guide decisions on sewer service area boundaries is not reasonable.

Sewer service area delineations and parcel data are developed using different data sources which
result in different spatial accuracies. This can result in sewer service area boundaries cutting
through parcels rather than following parcel boundaries and resulting in an extended approval
process for sewer service area changes. Parcel layers have become base map standards for many
counties. These data sets are also developed differently by counties, which has resulted in the
misalignment of mapped parcel and county boundary lines where county boundary lines meet.

(51)
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74. COMMENT: Water and wastewater planning and the development of plans are data

intensive endeavors. If counties are to be data repositories then adequate hardware and software
infrastructure is needed for centralized data storage. In addition, adequate organizational
infrastructure is needed to gather data, put it in standard formats, and provide ways to make data
accessible to municipalities, wastewater treatment agencies and others. Funding is needed to
improve software and hardware components to create a functional and efficient data warehouse.
Physical space limitations create additional challenges in the expansion of computer

infrastructure and personnel.

The Department should discuss the possibility of a central database, including hardware and
software for data maintenance and access, and identify the government agency responsible for
the centralized database. This will provide for data standards, including standards for map
features, attribute information, and spatial data. This will allow the continuous maintenance and
update of data beyond county boundaries. This is important for tracking cumulative impacts on

watersheds and other related systems that extend beyond municipal and county boundaries. (51)

RESPONSE TO COMMENTS 73 AND 74: Much of the data required to develop a satisfactory
WMP is required to delineate the sewer service area and to generate the environmental build-out
analysis and is already available in the Department’s central data base. Remaining information
is to be provided by wastewater treatment entities or municipalities and is relevant only for the
WMP area, so that inclusion in a central database is not necessary. Any new layers are required
to meet specific data standards, as set forth at N.J.A.C. 7:15-5.20, which will ensure an

acceptable level of data quality and compatibility. The Department has been working with
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counties to assist them in refining sewer service areas and to generate the environmental build-

out to meet the requirements of the rule. The Department will continue to assist counties in
compiling the necessary data and provide technical assistance in running the model builder
application developed by the Department to automate the build-out analysis. The Department is
prepared to offer direct technical assistance to each county in preparing plans, to assist the
counties in analyzing the results of the build-out analysis and to participate in the process of
planning engineering or policy solutions to any capacity constraints. Financial assistance has
also been offered to counties to address gaps that may exist in their ability to prepare a WMP,

including data management and analysis.

75. COMMENT: The Department should consider creating a matrix of all respective data sets
to be used in water quality planning that are related to rules associated with water quality
planning in the State. All identified data sets should be uniform, both spatially and in attribution,
across county boundaries. The public should have an opportunity to comment on this list of data

as a part of the proposed WQMP rules. (51)

RESPONSE: Creation of a separate data set exclusively for the purpose of developing
satisfactory WMPs is not practicable because the various databases and GIS layers are regularly
updated in their home location. GIS data can be clipped and/or merged to the desired spatial
extent and other relevant data has spatial attributes that allow application for the purpose of
completing the analyses required at N.J.A.C. 7:5.24 and 5.25. In addition to tools such as the
web-based WMP format, the GIS model for completion of the environmental build-out analysis

and the nitrate dilution models, the Department has been and will continue to work with WMP
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agencies to develop satisfactory WMPs. Any issues with the accuracy of the data sources, for

example, the threatened and endangered species habitats depicted on the Landscape Project
maps, will be subject to public review and comment during development of individual WMPs.

The Department also welcomes any comments about data shared on its webpage at any time.

76. COMMENT: In order for the proposed rule to succeed in improving water quality, the
Department should be working toward a watershed-based approach to resource planning and
protection and must make data available for the planning process on existing conditions and
expected standards for each watershed. This is the only way to effectively integrate the many
environmental programs that fall within the Department’s responsibilities. Programs can be
administered at the county level for practical reasons, but should be analyzed and planned for by

watershed. (5)

RESPONSE: The rule requires analysis of wastewater management and water supply needs and
capacity, based on environmental build-out, as the HUC 11 watershed scale. This information
must be attributed to the applicable county/municipal areas in recognition of the importance of
the role of local government in land use planning and decision making. The Department has a
program through which water quality standards are designated. The Surface Water Quality
Standards, N.J.A.C. 7:9B, sets standards for all waters that reflect the science-based
determination of objectives that comply with the Clean Water Act. Water quality standards vary
based on designations such as fresh water, saline/estuarine water and Pinelands waters. The
objective of this rule is to attain the applicable standards, or to maintain water quality that is

better than standards in accordance with antidegradation policies in the Surface Water Quality
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Standards, N.J.A.C. 7:9B, in each waterway. The Department’s Integrated Water Quality

Monitoring and Assessment Report is developed every two years and assesses the quality of the
waterways relative to the standards. Where water quality is assessed to be impaired, by failing to
attain the established water quality standards or support the designated uses due to the presence
of pollutants, it is placed on the List of Water Quality Limited Segments, see N.J.A.C. 7:15-6,
and targeted for TMDL development. A TMDL is adopted as an amendment to the applicable
WQM plans, making measures identified in the implementation plan a basis for determining
consistency for the purpose of Department permit decision making. The WQMP rules serve as a

unifying base for these measures to maintain or improve water quality.

Pilot Project
77. COMMENT: The Department should consider implementation of the proposed rules on a
pilot project scale to determine the appropriate and standardized methodology for sewer service

area boundary changes and procedural process for WQMP approvals. (51)

78. COMMENT: The rule should not be adopted without significant clarifications and
amendments. The rule proposes dramatic changes to wastewater planning that are not
adequately understood, both in terms of their impact on redevelopment and economic growth, as
well as in terms of the roles of local government, wastewater utilities and the Department.
Applying the three new water-related rule proposals (WQMP, Surface Water Quality
Standards/C1, and Ground Water Quality Standards/Antidegradation Policy) in a variety of
“pilot” counties is critical to understand their combined impact on both environmental protection

and opportunities for smart growth and redevelopment. To what extent will the combined effect
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of the new rules “shut down” the State for new growth? Will the capacity-based approach result

in wide scale down-zoning in places that are appropriate for more intense development? Will the
criteria for sewer service areas result in appropriate changes? These questions are impossible to

answer without testing the combined impact of the three new rule proposals in some real places.

The Department is presently working with Monmouth and Somerset counties on pilot
implementation of the WQMP rule, which is a sound, practical approach and a critical step.
Because these counties are already grappling with how to implement the rule proposal, they will
best understand how it will play out “on the ground.” Both counties have submitted comments
on the proposal, and will be offering additional comments through the pilot process. Their
concerns, and the concerns of other counties that are seriously evaluating rule implementation,

must be carefully considered before the rule proposal is adopted.

The Department must also find a more urbanized county (where most development will occur as
redevelopment) to pilot the rule in, so that the impact in that type of place is better understood.
The rule proposal should not be adopted until the Department and the public have had a chance
to evaluate both the proposed WMP planning process and the impact of the rule in the pilot

counties on both environmental protection and opportunities for smart growth. (78)

RESPONSE TO COMMENTS 77 AND 78: The Department has been working with Sussex and
Somerset Counties in advance of this rule adoption in order to develop appropriate tools to assist
all counties in the preparation of wastewater management plans. To aid plan development, the

Department is providing draft revisions of sewer service areas as required by the rule. These

51



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

draft revisions are then being checked by the counties and their member municipalities to ensure

that projects recently built or approved are not inadvertently removed from sewer service areas.
Once the final sewer service area delineation has been agreed upon, most of the build-out
analyses have been designed so they can be accomplished using available GIS coverages. The
Department has developed a model builder application that it is making available to the counties
wherein GIS data layers, including parcel data, zoning data, environmental constraints, sewer
service areas, HUC 11 watershed boundaries, public water supply areas, and municipal
boundaries, are fed into the model and the model performs the proper manipulation of these
spatial data layers to provide a build-out that can be sorted by municipality, sewage treatment
plant, water purveyor, development type, HUC 11 or any combination of the above. Through
this cooperative effort many refinements were made to the model that greatly improved the

accuracy of the projected build-out.

In addition, the Department is providing a basic wastewater management plan shell document
that includes all of the standard language required in a wastewater management plan and which
includes prompts for additional specific data where needed. The Department has also prepared
model ordinances to assist municipalities in complying with requirements at N.J.A.C. 7:15-
5.25(g). Finally, financial assistance has been offered to counties to help offset the cost of plan

development.

The Department has also recently noticed for public comment three regional wastewater
management plans in urban areas: Bergen County Utilities Authority, Hudson County and

Rahway Valley, and adopted a wastewater management plan for the Passaic Valley Sewerage
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Commissioners. Wastewater management planning in urbanized municipalities relies heavily on
future population and employment projections rather than a build-out based on zoning. The
Department agrees with the commenter that the challenges facing these areas are far different
than in rural areas. In many cases planning to address issues resulting from aging infrastructure
will be a significant focus of ensuring that wastewater treatment capacity exists to support

redevelopment.

The Department does not believe that any advantage will be gained by further delaying the
adoption of this rule. Our experience in working with urban, suburban and rural counties all
leads to the same conclusion: that the Department has to become a partner in the preparation of
wastewater management plans in order for this process to be successful. The Department is

making that commitment to working with counties to accomplish this important task.

County liability
79. COMMENT: What is the liability to the county for accepting the responsibility to prepare

and update WMPs? Will the Department provide legal assistance in case of litigation? (85)

RESPONSE: Counties are already responsible for developing, reviewing or updating

components of a WMP. Further, counties already possess general land use planning authority
under the County Planning Act, N.J.S.A. 40:27-2. Notably, several counties, including Sussex,
Somerset, Monmouth, Ocean, Atlantic, Cape May and Cumberland are currently designated as

the WMP entity for their jurisdiction, and the Department is not aware of any of these counties
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incurring new liabilities for assuming that responsibility. Based on the specifics of the issues

involved, the Department will determine the need to assist a county in the event of litigation.

Enforcement
80. COMMENT: How will the rules be implemented? How well they will be enforced? Is

staffing adequate to provide review necessary? (59)

81. COMMENT: When exactly will these rules apply with concern to the grandfathering and
other exemptions? How aggressively will they be enforced? Will these rules be applied very

often or not often enough? (65)

82. COMMENT: A key issue not addressed by the proposed rules is what enforcement

mechanisms or procedures are available in the event of noncompliance with the rules? (85)

RESPONSE TO COMMENTS 80 THROUGH 82: The timeframes for wastewater management
plan development set forth at N.J.A.C. 7:15-5.23 will begin upon adoption of the rule. Certain
activities that were under development, nearing the decision point or recently approved will be
allowed to continue to decision and/or be recognized for a specified period after the rule is
adopted. Enforcement of the WQM plans will be through the consistency determination step
with regard to permitting and other approvals. Further enforcement of these rules will be
through N.J.A.C. 7:15-8.1(a), in which wastewater service areas will be withdrawn if a WMP is

not up to date.
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83. COMMENT: The proposal lacks a compliance mechanism for WMP preparation,

incorporating instead “a phased approach to the withdrawal of sewer service areas to assure
updated WMPs form the basis of water resource planning.” In effect, this untenable approach
sanctions those responsible for non-compliance while punishing those that are victims of that

non-compliance: jobseekers in need of places to work and households in need of places to live.

The Department should fashion a compliance mechanism that (1) penalizes those who fail to
timely discharge their responsibilities; and (2) produces, on an emergent basis, interim plans that

assure that the workers of New Jersey — and their families — are not deprived jobs and housing.

The proposed rules need an enforcement mechanism to ensure the active engagement of
designated WMP agencies to prepare compliant WMPs within the established schedule at
N.J.A.C. 7:15-5.23. Where the agency does not act in accordance with the revised rules, the
Department must itself assume the obligation to prepare a plan, on an emergent basis. (18, 42,

44, 45, 61)

RESPONSE: The current system in which amendments are allowed where a WMP is not up to
date results in a failure to consider cumulative and secondary impacts. Where the overall needs
and availability of environmental infrastructure is not considered, there is a greater possibility
that conflicts will be encountered in addressing important needs, such as for affordable housing.
The Department is actively engaged with counties to develop satisfactory WMPs in a timely
fashion and expects this will limit the situations of concern to the commenter, see Response to

Comments 537 through 547.
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84. COMMENT: Protecting both surface water and ground water, as well as the protecting
quality and quantity of water are important to a healthy well functioning environment, human
health and economic growth. The proposed rules are a good first step towards these goals, but a

long way from reaching those goals.

It is a sad commentary that planning agencies have not taken the steps necessary to protect the
environment and that the State has not been able or willing to enforce current laws. The State is
strongly urged to enforce these rules. Without enforcement at all levels of government, the best
of laws are worthless and there are enough instances wherein the laws of New Jersey have been
ignored. Specifically, if the planning agencies do not meet the deadline, then the sewer service
area must be withdrawn without any extensions of deadlines and without further action by the

State. Anything less will be an encouragement for the planning agencies to ignore the law. (64)

RESPONSE: The Department acknowledges support for the rule, however, the Department
believes that there may be circumstances where good faith efforts have been made to meet the
wastewater management plan completion deadlines and a date certain for completion can be
identified. By working closely with WMP agencies, the Department will be aware of issues that
may interfere with timely submission and will assist WMP agencies in resolving them. As a last
resort, the provisions at N.J.A.C. 7:15-5.23(f) provide the flexibility to extend the submission
deadline in such circumstances. Where this decision is made, it would be inefficient and

ineffective to withdraw sewer service area.
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Publicly track WMPs

85. COMMENT: Will there be a way to publicly track the progress of a WQMP so that the
origin of any delays can be better understood? Contact information for the person(s) performing
the review should be provided. The public should be able to access information regarding the

status of a plan and who is responsible for that plan moving through the approval process. (6, 7)

86. COMMENT: The review process should be publicly tracked. Everyone should be able to
know the status of a particular Water Quality Plan and what or who is called to action at any

point in the process of developing the plan. (18, 32)

87. COMMENT: Necessary procedures to ensure that WQMPs/WMPs can be approved within
a defined schedule should be provided and the status should be available via an internet website
to allow for tracking of this process. If approvals are not done within the specified time, then

implementation should be automatic. (16)

RESPONSE TO COMMENTS 85 THROUGH 87: The Department is and will continue to be
actively engaged with counties to ensure satisfactory WMPs are developed in a timely manner,
as discussed in greater detail in Response to Comments 537 through 547. Status of a WMP, in
terms of submission or review, can be determined by contacting the Department, as is the current
practice. While the Department strives to provide prompt reviews of submissions, there is no
automatic approval provision within the rule for failing to review/approve a WMP within a
specified timeframe. An automatic approval process would be inappropriate given the

complexity and far reaching implications of an adopted WMP.
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Failure of other agencies to act

88. COMMENT: The private sector will face unwarranted financial burdens due to either the
failure of the local government unit to update their plans, or the failure of the Department to
approve those plans in an expeditious manner. There should be some mechanism, such as a
waiver, to ensure that a company is not held hostage due to the actions, or inaction of others. (6,

7)

89. COMMENT: Under this proposal, there must be a mechanism in place to ensure that
companies are not held hostage due to the inaction of local government units or the State. Will
the Department take steps to encourage or compel local government units to complete and

submit updated plans in a timely manner? (6, 7)

90. COMMENT: The WQMP rule proposal will allow county governments control over future

development and can delay the process regarding WQMPs without any ramifications. (16)

RESPONSE TO COMMENTS 88 THROUGH 90: The commenters appear to support a
continuation of the system under which site specific amendments were the remedy to a lack of an
up to date WMP. This approach has proven to be inefficient and fails to address the cumulative
impacts of the numerous site specific amendments. The Department relies on the wastewater
management plan (WMP) components of the areawide WQM plans to provide a comprehensive
evaluation of the cumulative effects of land use on the water resources of the State and to ensure

that the WQM plans are not static. Under the previous rule, which allowed unlimited

58



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

amendments to WQM plans, the Department has experienced a high rate of noncompliance with

the requirement to prepare WMPs and keep them up to date. If the WMP is not updated, the
implications of new information, such as threatened and endangered species sightings, pollutant
loading, or sustainability of water supply, may not be adequately reflected in the plan against
which the project will be measured. For example, a recent designation of Category One waters
and the associated antidegradation policies with respect to point and nonpoint pollutant sources
may prevent the permitting of new or expanded wastewater treatment facilities that are identified
in an outdated plan, leaving areas without a suitable wastewater management alternative.
Further, the lack of a comprehensive or updated WMP may lead to a greater density of
development than is appropriate or sustainable in terms of water resources because the
cumulative impacts of development in the WMP area have not been evaluated. The adopted rule
seeks to remedy the situation by withdrawing sewer service area and disallowing amendments
where plans are not up to date, with limited exceptions as set forth at N.J.A.C. 7:15-5.1(a). This
may mean that some specific projects that would require an amendment in order to be consistent
with the plan in effect at the time may experience a delay until the applicable plan is completed.
This negative impact is small compared to the larger negative impact of continuing to make
decisions without the benefit of an up to date WMP. Nevertheless, through the construction of
the rule, development of tools, and providing technical and financial assistance, (discussed in
greater detail in Response to Comments 537 through 547) the Department is actively engaged in

ensuring that plans are developed in a timely fashion, which should minimize the impact.

Highlands
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91. COMMENT: At present time, the final Highlands Regulations (Highlands Regional Master

Plan) do not yet exist. Municipalities and other entities that fall within a Highlands planning
area will not be able to complete the necessary analyses required for wastewater management

planning until the Highlands regulations are finalized. (87)

RESPONSE: Lack of the final Highlands Regional Master Plan does not prevent development
of a WMP. Consistent with the Highlands Water Protection and Planning Act Rules at N.J.A.C.
7:38-1.1(k), for both the Highlands preservation and planning areas, the Department shall
approve an amendment to a Water Quality Management Plan only after receiving comment from
the Highlands Council on the consistency of that amendment with the Highlands Regional
Master Plan. Prior to adoption of the Highlands Regional Master Plan by the Highlands Council,
the Department will continue to consult with Highlands Council on WMPs submitted in the
Highlands. If the findings of the Highlands Regional Master Plan and the outcome of the
conformance process would result in findings different than a WMP prepared prior to the
completion of that process, the WMP can be amended. Upon adoption of the Highlands
Regional Master Plan, the Department will enforce the standard at N.J.A.C. 7:38-1.1(K) with the
following policies: sewer service areas located in the Highlands planning area must be
consistent with the existence and delineation of the Existing Community Zone, as identified in
the adopted Highlands Land Use Capability Map series; in those Highlands planning area
municipalities that have chosen to "opt-in" to the Highlands Regional Master Plan, the septic
density provisions of the Highlands Regional Master Plan must be met, if more stringent than

required in the WQMP rule; in those Highlands planning area municipalities that have not
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chosen to "opt-in" to the Highlands Regional Master Plan, the septic density standards in this

rule at N.J.A.C. 7:15-5.25(e) shall apply.

Other

92. COMMENT: The incentive to participate in the implementation of these rules as proposed
is a major concern and is still under evaluation. If the current rules pre-determine that because of
the studies and data required, especially the landscape mapping, that virtually no growth areas
will remain, then it does not appear worth the time, effort and expense to undertake those studies

as the result may already be a foregone conclusion. (55)

RESPONSE: The standards for development of a wastewater management plan do not preclude
growth. Rather the rules are intended to ensure that growth is compatible with natural resource
and infrastructure constraints that exist within each planning area. The rule intends to eliminate
significant conflicts between the Department’s natural resource protection mandates and the
extension of centralized sewer service, consistent with the intent of the continuing planning
processes required under Section 208 of the federal Clean Water Act and reinforced through the
New Jersey Water Quality Planning Act. The Department recognizes that in some parts of the
State, these conflicts may be significant and total avoidance may not be possible. In these cases
the Department will permit centralized sewer service areas to support center-based development
that achieves resource protection objectives in the environs outside of the agreed upon center.
The provision of some sort of centralized wastewater treatment would likely be required to
achieve this goal. Other limitations to the extension of sewers into environmentally sensitive

areas are identified under N.J.A.C. 7:15-5.24(h) to include a demonstration of adequate
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wastewater capacity, and a finding that the areas included within the sewer service area are not
critical to a population of threatened or endangered species the loss of which would decrease the
likelihood of the survival or recovery of the species in the State. Therefore, the Department does
not agree with the commenter’s assertion that the rules result in a foregone conclusion that all

growth areas will be eliminated.

Smart Growth

93. COMMENT: Interagency and multi-municipality efforts to develop comprehensive land use
plans utilizing Smart Growth principles and values, the implementation of which will preserve
natural resources, revitalize older towns, regenerate suburbs and provide a clear vision for
sustainable development that promotes equity and opportunity with housing choices,
transportation options, and the availability of education and services that will address the

emerging needs of all residents are generally supported.

However, careful consideration should be given to each of the “10 Smart Growth Guiding
Principles” to ensure that we attain each undeniable and sustainable benefit for all residents. The
ninth Smart Growth Principal is to “make development decision predictable, fair, and cost

effective.” If this principal is compromised the overall vision for our future may not be attained.

Through interagency, municipal and civic collaboration, the proposed Department guidelines
need to provide the flexibility required to protect private investment, promote environmental
justice and insure that the Smart Growth values and principals are implemented in the spirit of

fairness and predictability that are the basis of the New Jersey Smart Growth vision. (27)
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RESPONSE: A central tenant of the water quality management planning process and its
component wastewater management planning process is the integration of federal, State, regional
and local land use plans. This is achieved through a continuing planning process that relies

heavily on county and municipal land use planning involvement.

The Department believes that this proposal makes the wastewater management planning process
more predictable, fair and cost effective. This proposal specifically identifies areas inappropriate
for designation as sewer service area based on environmental sensitivity. These limitations are
based on publicly available GIS data layers, thus improving the transparency of wastewater
management planning decisions. Where conflicts between sewer service areas and
environmentally sensitive areas cannot be avoided, the rule directly links to the State Plan
Endorsement process in an effort to promote center-based development that will foster
sustainable economic development in discreet compact communities, while achieving natural
resource protection through reduced development pressure and intensity in the environs outside
of the center boundary. The State Planning Commission is an interagency body that brings a
wealth of expertise and perspectives to the process including housing, transportation, education
and other services, as valued considerations sought by the commenter in addition to the

environmental protection mandates of the Department.

Once approvable sewer service areas are identified, the wastewater management plan applies
existing or proposed zoning to the various wastewater management areas to predict future

development potential and wastewater treatment needs to support that growth. To assist
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wastewater management agencies in accomplishing this task, the Department has developed a
GIS based model builder application that automates the analysis based on available GIS layers
including environmental constraints, parcel data, zoning data, watershed boundary, municipal
boundary, wastewater service areas and public water supply service areas. The application
reports results in a pivot table that can be sorted in a variety of ways allowing and assessment of
wastewater demand by service area, water supply by service area, development by municipality,
number of septic systems by watershed etc. These results can then be easily compared against
available wastewater treatment and water supply capacity information to determine whether the
proposed development can be sustained by existing infrastructure. The Department has also
developed an electronic wastewater management plan template for use by the wastewater
management planning agencies in compiling the final document. All of these tools are being
provided to wastewater management planning agencies in an effort to promote consistency in the

construction of wastewater management plans and to reduce the costs associated with plan

development.

Further, reducing the number of wastewater management planning agencies from 161 to 21 by
designating counties as the wastewater management planning agencies, will reduce the overall

cost of wastewater management planning by sharing services and achieving economies of scale.

94. COMMENT: The proposed rules ignore the critical role environmental infrastructure

capacity plays in urban revitalization. Theoretical capacity in urban and older suburban

communities is largely undermined by the poor quality of the pipes in the ground. Without an
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analysis of necessary steps to secure sufficient water supply and wastewater capacity in older

communities, the State’s goals of revitalizing these communities will remain unfulfilled.

Furthermore, future use of water and sewer capacity is allowed without consideration of whether
such use advances or hinders the State’s redevelopment goals. A development in an emerging
suburb receives the same priority as redevelopment in an urban center. Until the proposed rules
acknowledge and account for the need to offer funding and capacity priority to urban and older

suburban communities, New Jersey’s efforts to revitalize its cities and older towns will fail. (11)

RESPONSE: The Department supports the redevelopment and revitalization of our urban and
older suburban communities. The overwhelming majority of these areas are served by
centralized wastewater collection and treatment systems. The rule anticipates a simplified
wastewater management planning process in these heavily urbanized communities in that future
wastewater and water supply demand projections will be based entirely on population and
employment projections available from the Department of Labor, or the appropriate metropolitan
planning organization. This eliminates the need to perform a complex build-out analysis in these
areas. Also, because these areas are included in existing sewer service areas where the
collection, conveyance and treatment system exists, water quality management planning
consistency is not likely to be an issue in most places, which should provide an incentive for
redevelopment over a site that is not identified in a sewer service area or that has no direct

existing access to sewage or water supply infrastructure.
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The Department agrees with the commenter that the structural integrity of existing environmental

infrastructure in older urban and suburban areas must be maintained in order to support
redevelopment and revitalization of these communities. Among the results of the wastewater
management planning process will be the identification of sewage treatment plants that are, or
are likely to become, capacity constrained. This will force an assessment of whether there are
significant inflow and infiltration problems with these systems based on seasonal or daily
fluctuations in wastewater conveyed to the treatment plant. Where inflow and infiltration are
significant, steps to investigate the integrity of the collection and conveyance system can be
initiated and where leaking infrastructure is found, corrective action can be taken. If inflow and
infiltration are not found to be significant to the capacity constraints, then planning to expand
and upgrade wastewater treatment facilities to meet the future wastewater treatment needs would

be indicated.

Unfortunately, the federal Water Quality Act of 1987 phased out the Construction Grants
Program and required states to establish a State Revolving Fund (SRF) Loan Program. The last
year in which construction grants were made for new projects in New Jersey was 1989. Under
the State Revolving Fund and the Environmental Infrastructure Trust, and as part of the
continuing planning process, the Department periodically develops a priority system and project
priority list as the basis to award low and no interest loans from. This system, which was first
developed in 1982, is constantly evolving. Historically, the state’s highest priority was to
upgrade primary treatment plants to achieve secondary levels, thereby significantly reducing
pollutant discharges. With the elimination of primary facilities in New Jersey, the primary

discharge category has been deleted from the priority system-a major milestone that signals
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progress is being made under the state's financing programs. The state’s highest priority

wastewater needs now include combined sewer overflows (CSOs) and major pipe rehabilitation
to stop discharges of raw sewage. These types of problems are frequently found in older urban
areas, where pollution impacts streams and rivers near large population centers and where the
cost to correct these problems is a serious concern. Priority is also placed on projects in coastal
areas, where pollution impacts from outdated sewage treatment and conveyance systems can

harm the shore environment and the tourism industry.

To prioritize wastewater projects under the Environmental Infrastructure Financing Program, the
division uses a point system, which ranks projects based on the nature of the wastewater
problem. In addition, projects discharging to surface waters receive points that reflect the
existing uses of the waterway. These uses include drinking water supplies, boating, fishing,
swimming, and water used for industrial or agricultural purposes. The point values reflect the
relative priority of the water uses, with drinking water and recreational uses being the highest
priorities. Points are also given to projects that would eliminate failing septic systems, a public

health threat.

In addition, financing decisions under these programs must be consistent with the areawide water
quality management plan. Therefore, as sewer service areas are revised to eliminate conflicts
with the Department’s other environmental protection mandates, competition for the limited
available funds will be reduced making urban infrastructure rehabilitation even more

competitive. In the future the Department may revise the point system to further ensure that
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priority for funding is given to urban infrastructure rehabilitation and capacity development

necessary to meet the redevelopment needs of urban areas.

95. COMMENT: The proposed rules appropriately, if not entirely accurately, indicate where
development is not desired. However, merely identifying where New Jersey should not grow is
insufficient as a strategy for a sustainable state and what the State and its government must also
do is to identify where New Jersey should grow. What impediments exist to appropriate growth
in areas which should grow and what must be done to overcome those impediments? The State
must take a more proactive role if it is to revitalize its cities and older suburbs. The effectiveness
of these proposed rules will be undermined by the State’s continuing failure to proactively
identify appropriate areas for growth and to provide incentives to induce development and
redevelopment in those areas. These rules may not be the appropriate venue to identify and
address those issues related to the right growth in the right places. Nonetheless, the effectiveness
of these rules will be undermined by the State’s continuing failure to proactively identify
appropriate areas for growth and incentives to induce development and redevelopment in those

areas. (11)

96. COMMENT: On aregional basis and taking into account other factors, the proposed rule
could potentially reduce growth opportunities within “growth” (sewered) areas, while at the
same time increase sprawl in “non-growth” areas. At the same time, however, there is no way to
show that the proposed rules will actually improve the protection of water supply and quality, the
intended outcome of the Clean Water Act. This is not the rules intention, but it remains as a

likely result of the process. Therefore, how has the Department considered the impact of this
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rule on “growth” versus “non-growth” areas? Can the Department demonstrate that this rule will
encourage growth in growth areas, reduce growth in “non-growth areas” and improve water

quality? (5)

RESPONSE TO COMMENTS 95 AND 96: The overall purpose of the WQMP rule is to
protect, maintain and restore water quality, in consideration of both existing and future
development. A secondary purpose of the rule is to support a continuing planning process that
integrates federal, State, regional and local land use planning, so as to achieve consistency

among the various regulatory programs administered at all levels of government.

The rule provisions for sewer service area delineation at N.J.A.C. 7:15-5.24 and the standards at
N.J.A.C. 7:15-5.25 were developed in recognition of the link between environmental
infrastructure and the location and intensity of development that will be supported. N.J.A.C.
7:15-5.24 avoids subsidizing and encouraging high intensity development in environmentally
sensitive areas, that the Department of Environmental Protection is mandated to protect, by
eliminating these resources from sewer service areas. High intensity development that would be
supported by centralized sewers is not compatible with protection of these natural resources.
However, these are not the only considerations when integrating land use planning. This same
high intensity development may also be inconsistent with other local land use planning
objectives. For example, if a municipality wanted to protect a scenic resource such as a ridge
line, or has an agricultural preservation area, the extension of sewers into these areas would also

promote a pattern of development incompatible with these local planning objectives. Remaining
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areas are, by default, suitable for high intensity development from the perspective of the physical

attributes of the land and are consistent with the regional and local land use planning goals.

Beyond the land-based constraints, capacity issues relevant to future development, such as
assimilative capacity of surface and ground waters, antidegradation requirements, and
sustainable water supply limits, must also be considered and are addressed in the standards set
forth at N.J.A.C. 7:15-5.25. Once appropriate wastewater management designations are
established, an environmental build-out analysis is preformed to predict the amount of growth
that will occur and to estimate the wastewater treatment and water supply capacity necessary to
support that growth. The future demand can then be compared against available capacity and
where capacity constraints exist a plan will be formulated to address that shortfall. This is
preferable to a situation where a growth plan is established, investment is made only to later find
out that insufficient environmental infrastructure capacity exists to support that growth. This
will help to focus efforts to align available capacity with development objectives, including
urban revitalization, redevelopment and provision of adequate affordable housing opportunities.
If the wastewater management planning process works as envisioned by this rule, it will in fact
identify areas suitable for growth. Essentially a designated sewer service area under this rule
will tell the development community four things: 1) the area has minimal conflicts with
environmentally sensitive areas; 2) the area is a place where the regional and local land use
authorities want growth to occur; 3) sewage treatment capacity exists to support that growth and

4) water supply capacity exists to support that growth.
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The other considerations, such as transportation, services and other social infrastructure,

necessary to support livable communities are not the focus of this rule, and are more

appropriately addressed through the State Planning Commission process.

The remaining standards at N.J.A.C. 7:15-5.25 regarding riparian zones, and steep slopes and
stormwater management are all designed to address water quality impacts from nonpoint sources
associated with future development. Riparian zones filter pollutants from runoff before they
enter surface water which is critical to the protection of water quality. Steep slopes when
disturbed contribute nonpoint source pollutant loads that are disproportionately higher than other
areas, thus making their protection critical to maintenance of water quality. In the remainder of
settings, the Department relies upon its existing stormwater management rules and best
management practices to achieve water quality protection. In addition, the entirety of
Subchapter 6 is devoted to the development and implementation of TMDLs for water bodies
where water quality is already impaired. This is expected to result in improvement of water
quality that is below standards or does not support designated uses. If all of the provisions of the
rule are adhered to, the Department is confidant that water resources protection and improvement

will result.

97. COMMENT: There are serious concerns about how effective this rule will be in producing
its intended results. As part of the Governor’s remedy to the New Jersey State budget deficit,
there is an expectation that State agencies will support significant economic growth in New
Jersey over the next few years. Allowing for significant in-fill development and revitalization

efforts, which this proposed rule does little or nothing to support, the Governor’s growth target
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will require significant amounts of suburban land to be integrated and densified, and may even

require some amount of Greenfield development to promote the functionality of the existing land
use pattern (to promote transit over auto-dependency, for example). This proposed rule,
however, seems intended to thwart these efforts. Instead, the rule seems to be written to
“protect” more land from sewers and to reduce the amount of development on the land remaining
in sewered areas. Years of experience have proven that this approach will hurt the State’s
pursuit of many goals and does little to protect natural resources. Instead, the Department will
hurt the economy, impede racial integration and encourage sprawl style development of low

densities (but not conservation densities).

Has the Department analyzed whether the proposed rule will provide enough land and
infrastructure capacity in the right places for regional growth that will meet the Governor’s
targets? Has the Department analyzed whether the proposed rule will encourage growth in
growth areas, discourage sprawl and improve water quality? How has this been measured and

how will the results be monitored? (5)

RESPONSE: The primary intent of this rule is to protect water quality in the State, to unify land
use planning among various levels of government through a continuing planning process and
ensure that environmental infrastructure exists to support future development. The commenter
has not cited any particular section or concept in the rule that she believes will “thwart” smart
growth efforts; or to reduce the amount of development on the land remaining in sewered areas.
The Department acknowledges that the rule will restrict the availability of sewers in

environmentally sensitive areas that the Department is mandated to protect including: wetlands;
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Category One water buffers; unique and rare ecological communities; and threatened and

endangered species habitats. Providing for sewer service in these areas would encourage if not
subsidize their destruction and promote a pattern of development wholly inconsistent with their
protection. This rule seeks to guide development to areas appropriate for the type of dense
development that may require sewer service and to promote center-based development that

incidentally, would promote transit over auto-dependency.

This rule does not restrict development in areas appropriate for development or redevelopment.
This rule allows for infill development, revitalization and redevelopment, in appropriate
locations, consistent with local planning, so long as appropriate wastewater treatment options
and sufficient treatment capacity to address planned development exists. The Department further
expects that the wastewater management planning process will identify future capacity
constraints in urban areas, allowing formulation of a strategy to overcome those constraints
before they become a barrier that compromises redevelopment and revitalization opportunities.
This will also allow all levels of government to align financial assistance priorities with urban

revitalization needs.

Further, suburban and “Greenfield” areas are not restricted from development, nor are they
uniformly restricted from being identified as sewer service areas. Suburban and “Greenfield”
areas may be developed consistent with an appropriate wastewater treatment option with
sufficient treatment capacity to address planned development. Suburban and “Greenfield” areas
may be identified as sewer service area, so long as they do not contain large areas of contiguous

environmentally sensitive features, which are inappropriate for the type of dense development
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that would require sewer service, and provided they are consistent with local land use planning

goals. Even where environmental conflicts exist, N.J.A.C. 7:15-5.24(h) provides the opportunity
to include environmentally sensitive areas in a sewer service area as necessary to promote center
based development and achieve environs protection outside of the center through the Plan
Endorsement process. This process seeks to ensure a comprehensive planning approach is
undertaken, including center-based development and appropriate environs protections, that will
lead to enhanced planning and land use patterns that serve to protect natural resources and water

quality.

Information concerning the existing permitted capacity of both public water supply systems and
wastewater treatment plants is available on the Department’s web site. The Department has not
completed an analysis of the future wastewater treatment and water supply needs of the State as
part of this rule making. In fact, this analysis is the heart of the wastewater management plans
which are required by the rule. These plans will include a build-out projection and calculation of
the future wastewater and water supply needs to sustain that development. These projections can
then be compared against available capacity, and there existing capacity is not sufficient the
plans will identify measures that must be implemented to ensure that those needs can and will be

met.

The rule will discourage sprawl, by ensuring that sewer service is provided only in areas
appropriate for growth based on environmental sensitivity and local planning objectives. The
rule allows for development on septic systems in environmentally sensitive areas provided that

the density of that development does not result in degradation of ground water quality below the
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statewide average. The Department does not deny all wastewater treatment alternatives to any
particular property or area, as this would deprive the property owner of all reasonable economic
use of that property and would likely be determined a “taking” under the Fifth Amendment of the
U.S. Constitution. The level of development that can be supported on septic systems is more in
keeping with the conservation of those resources. The rule also allows the use of centralized
wastewater systems in these areas to promote clustering of development, thereby preserving
large contiguous tracts of open space. Lastly, the rule addresses water quality protection from
nonpoint sources by including requirements for riparian zone and steep slope protection as these
are the most important to the reduction of nonpoint source pollutant loads. The rule further
reinforces the existing stormwater management requirements for development in other areas to

address water quality protection.

98. COMMENT: The proposed rules are setting up a scenario that will result in windfalls for
some landowners and wipeouts for other. Land acquisition and TDR programs may allow for
some form of compensation, however, growth areas must be identified for TDR programs to be
successful. It seems that the proposed rules are designed to stop growth altogether as opposed to

promoting it in appropriate areas. (66)

RESPONSE: The rule is not designed to stop growth altogether as suggested by the commenter.
The rule is intended to reduce conflicts between future sewer service areas and the environmental
protection mandate of the Department. The Department believes that this proposal in consistent

with the concepts and requirements of Transfer of Development Rights programs.
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The rule supports local land use planning goals by integrating local land use plans into the
wastewater management plans. Therefore, if one of the goals of the local land use plan is the
preservation of agricultural uses, then the extension of sewers into that area to support other land
uses would not be a prudent course of action. If a municipality intended to accomplish that
farmland preservation through a Transfer of Development Rights program, then it would make
sense to direct public sewage infrastructure and public water infrastructure to that TDR receiving
area as necessary to support the increased density in the receiving area. These local planning
objectives including TDR receiving areas are to be identified in the wastewater management
plan. The State Transfer of Development Rights Act, N.J.S.A. 40:55D-137 et seq., requires that
a municipality receive Plan Endorsement by the State Planning Commission prior to enactment
of the adoption or amendment of any development transfer ordinance (N.J.S.A. 40:55D-140¢).
Any significant conflicts between the TDR receiving area and environmentally sensitive areas
would be identified and remedied through this planning process (See N.J.A.C. 7:15-5.24(h).
Once the boundary of the TDR receiving area is agreed upon, together with the amount of
development that must be supported in that receiving area, the plan must ensure that the TDR
receiving area has the support of adequate infrastructure. The environmental resources and
wastewater capacity limitations must be considered during identification of TDR receiving areas
as these considerations are integral to the success any TDR program. For example, the
designation of a TDR receiving area for which the Department could not issue construction
permits due to wetlands conflicts would be doomed to failure. Similarly, if the planned density

of the TDR receiving area requires public wastewater and water supply infrastructure and that

infrastructure does not exist, the TDR program could not be successful. This rule will promote a

76



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

regional understanding of the capacity of these systems, and make an assessment of available

environmental infrastructure alternatives possible.

99. COMMENT: These rules create a planning and regulatory process that seems designed to
prohibit or at least thwart any new development statewide. This seems to include the
“agricultural development” of structures needed to add value to crops or to package or process
the agricultural output of the farm. They would make it even more difficult for food processors
or equipment dealers to locate in New Jersey close to what could be a steady supply of quality
products. Research from the New Jersey Agricultural Experiment Station has shown that New
Jersey’s environmental regulations have in the past been the most important factor that food
producers have moved to other states or been uninterested in locating near New Jersey farms.
These rules exacerbate the situation and run counter to more than 25 years of public policy

supporting farm viability created through statutes and other regulations. (58)

RESPONSE: The Water Quality Management Planning rules are not intended to thwart or
prohibit development. The rules are designed to ensure that public wastewater infrastructure
supports development in appropriate places based on the environmental protection mandates of
the Department and the goals of local land use planning, and to ensure that wastewater treatment

capacity exists to support that growth without degrading water quality.

The rules do not define “agricultural development” and as such do not treat agricultural
development differently than any other development with regard to proper wastewater

management and nonpoint source pollution control. Nonpoint source pollution control is

77



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

accomplished by reinforcing the existing riparian zone requirements of the Flood Hazard Area
Control Act Rules, N.J.A.C. 7:13, avoiding construction on steep slopes, and implementing the
Department’s existing Stormwater Management Rules, N.J.A.C. 7:8. Development that does not
generate wastewater, such as the construction of a barn or storage building would not be
otherwise affected by the rule. The rules do not prohibit the extension of sewage infrastructure
into areas that are not environmentally sensitive. Similarly, the rules do not prohibit new
NJPDES regulated wastewater discharges in environmentally sensitive areas. Even in
environmentally sensitive areas, new NJPDES regulated point source discharges of wastewater
are permissible if the development preserves 70 percent of the land area and thus qualifies for a
revision as a cluster development. Lastly, discharges less than 2,000 gallons per day that are not
regulated by the NJPDES program, are permissible in accordance with local zoning once a
wastewater management plan is adopted. Consequently, the rule does not bar or prevent the
agricultural packaging or processing facilities from being located in close proximity to the land

on which those agricultural products are produced.

100. COMMENT: The Department has the explicit statutory authority and responsibility to
protect the environment which can be done through all means possible, including enlisting land
use planning. However, the Department is laboring to layer multiple command-and-control style
rules to achieve through permitting what could be done more effectively and efficiently through

regulations based on land use planning.

The proposed rules demonstrate that the Department is trying to protect the environment by

reducing the amount of development. The result, however, is likely to hurt both the State’s
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economy and its ability to reduce racial and economic segregation and auto-dependency and to

accomplish these blows with little or no benefit to the environment.

Land use planning that encourages growth in growth areas and conservation levels of
development in conservation areas, not a blanket of medium density across the State, will
provide a far stronger basis, producing better environmental results, for the Department’s
permitting programs. In what ways has the Department considered how to use land use planning
standards as part of its approach to protecting water supply and quality? What will the impacts
of the proposed rule have on land use and what is the Department currently doing to ensure, as
oppose to encourage, that effective changes are made to land use policy to encourage growth
patterns that would protect water resources? In what ways does the Department feel it affects

land use and where does it see its proper role in the land use process? (5)

RESPONSE: Foremost, this rule is a planning rule and does not create, and is not intended to
create a regulatory program. Unfortunately, because wastewater management plans have not
been kept current, many are based on land use planning information that is 20 to 40 years old.
These plans no longer support current land use planning objectives and are not reliable in terms
of ensuring that wastewater treatment capacity exists to support those current planning
objectives. This has resulted in the necessity for numerous and continuous site specific and
project specific amendments. The review of these site specific amendments more closely
resembles a regulatory review than a planning program. The intent of the rule is to return to a

viable continuing planning process as required by the federal Clean Water Act and the New
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Jersey Water Quality Planning Act, by requiring require regional wastewater management

planning.

The commenter oversimplifies the intent of the rule by saying the Department is intent on
protecting the environment through a reduction in development density. The rule is intended to
eliminate obvious conflict between sewer service areas and the Department’s environmental
protection mandate, including the protection of water quality, wetlands, threatened and
endangered species, and rare and unique assemblages of plant and animal communities and
ecosystems. The extension of sewers into these sensitive areas only serves to promote and,
where public investment has been made in sewage infrastructure, subsidize the development of
the very resources the Department is charged to protect. The rule also intends to support local
planning objectives including, but not necessarily limited to: center based development, urban
revitalization and agricultural and scenic resource protection. Once sewer service areas have
been identified that support these goals, the future wastewater treatment needs of those areas are
calculated, and compared against existing treatment capacity. If existing treatment capacity is
insufficient to meet the planned growth, either a plan to develop additional wastewater capacity
is needed or the future growth expectations must be adjusted based on the ability of the
wastewater treatment systems to support that growth without jeopardizing water quality. In
those areas outside of sewer service areas, individual discharges of wastewater to ground water
will be the default wastewater management alternative. Similar to sewer service areas, the
capacity of an area to support ground water discharges must be evaluated and growth

expectations must be limited so as to protect the quality of ground water.
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This proposal does not advocate “a blanket of medium density across the state”, but instead, sets
a limit on the density of septic units (which is translated to residential units) as a method to
protect water quality. Essentially, the rule requires a calculation the sustainable development in
each HUC 11 watershed based on ground water recharge available to dilute those discharges.
However, the rule does not require the uniform distribution of those units by setting a minimum
lot size requirement. Rather the rule allows and the Department supports a distribution of septic
density that makes sense in terms of local planning. For example, smaller lot sizes may be more
appropriate to an area immediately adjacent to a center or sewered area with larger lot sizes
being planned in other areas of the watershed as necessary to accomplish protection of farmland,
natural resources, scenic vistas or important aquifer recharge areas. The rule also includes
provisions to promote clustered development, by allowing a simplified planning process for
NJPDES regulated discharges that accomplish this objective (N.J.A.C. 7:15-3.5(b)4.x.), and by

allowing flexibility in the establishment of sewer service areas necessary to support center based

development (See N.J.A.C. 7:15-5.24(h).

The Department’s role through Water Quality Management Planning is to ensure that sewage
infrastructure supports development in appropriate growth areas, to ensure that the wastewater
treatment capacity exists or will exist to support that growth without compromising water
quality, to ensure that public sewage infrastructure does not encourage growth in areas where it
would be inconsistent with federal, State, regional and local land use planning, and to ensure that
wastewater management planning decisions do not cause water quality impairment either
directly through point source discharges of pollutants or indirectly through nonpoint source

discharges of pollutants and water supply decisions that are not sustainable.
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State Plan
101. COMMENT: The proposed rule does not address consistency with the New Jersey

Development and Redevelopment Plan. (53)

RESPONSE: The intent of the continuing planning process is to integrate federal, State, regional
and local land use planning into Water Quality Management Plans. The New Jersey
Development and Redevelopment Plan is one of the many important land use planning
documents that must be considered in the development of wastewater management plans. As
part of its rule proposal, the Department prepared a Smart Growth Impact Statement as required
by Executive Order No. 4 (2002). In that impact statement the Department found: Wastewater
management plans will necessarily identify areas appropriate for sewer service. The rule
proposal channels growth and infrastructure into areas where it is appropriate, requires
protections in areas where it is not and encourages cluster development. The designation of
areas for centralized sewer service limits the land supply available for intensive uses that require
sewer service, and affect the location of new development for such uses by concentrating
development in planned sewer service areas that have adequate sewerage capacity. The rules
also allow the development of new infrastructure as necessary to support and encourage center-
based development in appropriate areas. As a result the public investment associated with new
infrastructure, regulation and/or restoration as well as the many other costs of sprawl
development is avoided. The overall effect on development patterns in the State will be more
center-based development and a reinvestment in the redevelopment of existing urban areas.

These results compliment and are consistent with the State Plan.”
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However, the New Jersey Development and Redevelopment Plan is not the only consideration in
wastewater management planning. Water Quality Management Plans must concern themselves
foremost with the protection of natural resources and water quality, and the availability of
wastewater and water supply capacity to support growth without impacting water quality.
Therefore, the State Development and Redevelopment Plan (SDRP) cannot be considered

exclusive of these other goals.

102. COMMENT: Is the current approach to water quality planning, including the configuration
of planning areas, any longer rational, or even legal, given the significant changes in enacted and
decided law over the three decades since the Water Quality Planning Act, N.J.S.A. 58:11-1, et

seq., was adopted?

Although the Water Quality Planning Act antedates the State Planning Act, it anticipated
statewide planning and directs the Department to coordinate and integrate the water quality
planning process with other comprehensive planning endeavors. The State Development and
Redevelopment Plan (SDRP) is the State’s “coordinated, integrated and comprehensive plan for
the growth, development, renewal and conservation of the State and its regions....” The
integration of water quality planning, particularly sewerage infrastructure planning, and

statewide planning would, without doubt, advance the purposes of both statues.

Executive orders direct State agencies to harmonize their spending and regulatory programs with

the SDRP. But neither the State Planning Act, the related executive orders, or any other statute
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endows any State agency with the authority to subordinate the “overall master plan of the State”

to its functional programs. Nevertheless, more by inadvertence than design, that has happened —
with ramifications for statewide planning generally and infrastructure planning (including

sewerage systems) in particular.

In 2007, without public notice or opportunity for comment, the SDRP’s policy map was
modified to reflect the Department’s regulatory scheme. The Department’s changes reduced the
SDRP’s growth area by nearly 15 percent with no adjustment in the regions’ population and
employment. In other words, the Department significantly altered the distribution and density of

the State’s future population and employment.

A substantial portion of the changes were made by eliminating areas where sewerage extensions
were planned, but not yet constructed. The Department’s modifications to the SDRP policy map
bear directly on current and future WQMPs/WMPs. Yet they were accomplished without
satisfaction of the planning, consultation and public participation provisions of the Water Quality
Planning Act. This failure was almost assuredly inadvertent, arising from the Department’s goal

of assuring that agency’s regulations are definitively stamped on the SDRP policy map.

While the manner in which the SDRP’s policy map was most recently amended illustrates the
Department’s predominant role in dictating the State’s development and redevelopment policies,
the SDRP’s captive status in not new. While State agencies have been directed to “harmonize”
their programs with the SDRP, they are not required to adhere to it, and the Department has not

done so.
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In practical terms, State, regional, and local plans are relevant only if first consistent with the
Department’s rules, which are not always consistent with each other. The agency of authorship —
whether local, regional or State — is of not consequence unless the plan adheres to the
Department’s thresholds. Even where the Department administered plans are the very
foundation of adopted plans (as was the case when the State Planning Commission crafted the
SDRP policy map), the Department does not defer to them, and therefore, applicants cannot rely

upon them.

As a practical matter, those wishing (or needing) to develop, redevelop and/or maintain
improvements (i.e. structures and infrastructure) are required to comply with all of the
Department’s rules. It would be unreasonable to adopt plans that encourage investments in
pursuit of something that cannot be permitted. It follows, then, that a plan inconsistent with the

Department’s rules would be unreasonable. (18, 42, 44, 45, 61)

103. COMMENT: The Department has demonstrated that, regardless of other planning and
policy considerations, it has the will and the means to enforce its vision of where people should
not live and work. Thus, how can all State, regional and local plans be brought into consistency

with the Department’s regulatory scheme?

Through the application of the Department’s Landscape Mapping, the Department developed an
over-lay map of the entire state depicting where it will and will not permit development. The

Department then used that over-lay as the basis for “clipping” the SDRP’s growth areas. Having
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taken control of delineating the SDRP’s growth areas, it is now incumbent upon the Department

to determine how the State’s anticipated growth will fit into those areas in a manner that
comports with the relevant legislation and case law. Only in this way can the Mount Laurel

obligations, which rest on balanced planning for “realistic” outcomes, be vindicated.

To that end, having calibrated the SDRP’s policy map, the Department must now produce water
quality (and other) plans that provide for growth fit. Based on its mapping, the Department must
allocate the SDRP’s projected population and employment within the areas where the agency
will permit development. It must then assess the environmental infrastructure (including
wastewater treatment capacity) needed to serve those projected levels of population and jobs to
the agency’s standards and adopt plans that will assure the availability of those facilities to meet

growth concerns.

The Department’s Growth Fit plan (i.e., the clipped SDRP policy map, population/employment
distributions, infrastructure schedule), after the formality of adoption by the State Planning
Commission, would serve as the basis for constitutionally consistent planning by all other
agencies (State, regional and local). It would result in planning that goes beyond mere
conformance with one agency’s rules to encompass the principles of fair housing, as demanded

by the State’s constitution and laws. (18, 42, 44, 45, 61)

104. COMMENT: The State Plan Map is currently being revised between the Department and
State Planning Commission. The current draft assumes that large areas are environmentally

sensitive without any information, but there is a procedure that allows a detailed analysis to
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change the environmental restrictions. In essence, this practice requires analysis of each area

which may be restricted before the area is barred from sanitary sewers. If the plan is done
without analysis to prove the designation was incorrect, the wastewater management plan will
then have to be amended. It should be noted that the State Plan map, if adopted, will impose

restrictions without ever being subject to public comment. (87)

RESPONSE TO COMMENTS 102 THROUGH 104: All three commenters reference
adjustments to the State Development and Redevelopment Plan (SDRP) that were made in
response to information supplied by the Department of Environmental Protection and the manner
in which those changes were made. While these comments, and indeed the process for SDRP
development and adoption are outside of the purview of these rules, the Department offers the

following.

The Department agrees with the commenter’s point of view that an SDRP that does not eliminate
serious conflicts with the Department’s regulatory programs will be of little value, as the
Department would be prevented from issuing permits that support that plan. The current State
Plan Policy Map was adopted in 2001, and is the subject of Cross-Acceptance. As a member of
the State Planning Commission, and in an effort to reduce conflicts between the Department’s
regulatory programs and the SDRP, the Department has provided various data sets of
environmentally sensitive features to state and local agencies, as well as private sector interests,
to inform and guide the Cross-Acceptance process and revisions to the State Plan Policy Map.
The State Planning Commission has released a Preliminary State Plan Policy Map that includes

revisions based on new information from State agencies, including data on transportation
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systems and agricultural resources in addition to that supplied by the Department. This

preliminary State Plan Policy Map is then subject to a cross acceptance process wherein it is
reviewed by counties and municipalities and adjusted based on regional and local information
and planning goals. Final revisions and recommendations regarding the State Plan Policy Map
are guided by the Cross-Acceptance process and ultimately the plan must be approved by the
State Planning Commission, of which the Department is but one member of seventeen. Given
the broad and ambitious scope of the State Plan Policy Map, it is not possible to ensure that all
environmental concerns have been addressed, nor in many cases have all of the infrastructure
capacity constraints been fully identified and considered. Consequently, the Department cannot

rely on the State Plan Policy Map as a basis for water quality management planning.

The more detailed analysis required to assess environmental impact and sufficiency of
wastewater and water supply capacity typically takes place through the Plan Endorsement
process where municipal master plans and zoning are evaluated for conformance with the
objectives of the State Plan, including those surrounding natural resource protection and future
infrastructure capacity. The water quality management planning rules acknowledge these more
detailed assessments at N.J.A.C. 7:15-5.24(h) and allow the inclusion of environmentally
sensitive features within a sewer service area to accomplish center based development provided
that environs outside of the center are adequately protected. Where municipalities do not engage
the Plan Endorsement process, the wastewater management planning process is designed to
eliminate conflicts between sewer service areas and significant environmental features and
includes an estimate of future development potential and ensures that infrastructure exists or can

be developed to meet those needs. The Department agrees that the wastewater management plan
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should be directed at determining the future wastewater and water supply needs of these growth
areas and should implement strategies and plans necessary to provide that capacity. However,
that capacity cannot come at the expense of environmental protection. There are technological
and financial limitations to meeting ever increasing wastewater treatment demands that must be
considered as part of this analysis, and that must be recognized in a wastewater management

plan.

The Department disagrees with the statement that it is required through executive order to

harmonize its regulatory programs with the SDRP In N.J. Builders Assoc. v. Dept. of Environ.

Prot., 306 N.J. Super. 93 (App. Div. 1997), the Appellate Division found that the State
Development and Redevelopment Plan has no independent regulatory effect, and thus the

Department could not use the Plan for determining regulatory compliance.

The Department has been directed by the Legislature to perform specific functions and
responsibilities to protect certain of the State’s resources such as its water quality and related
public health impacts. The Department has and will continue to perform these functions. While
the information and regulatory framework the Department has developed in performing its
statutory mandate will necessarily affect activities that may have an impact upon those State
resources: the Department has not and will not attempt to exercise any function not assigned to it

by the Legislature.

105. COMMENT: These regulations give little consideration to the fact that many

municipalities development potential has already been severely limited by The Highlands Act
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and various other Department regulations. The proposed rules could potentially prevent a

proposed Village Center from receiving the increased sewer allocation that is necessary for
projects to reach build-out. The higher density, village center types of development proposed for
municipalities, supported by the planning principles of the State Development and
Redevelopment Plan, would ultimately lead to an outcome that is contradictory to the State

Planning Commission’s objectives.

As the proposed WQMP rules become more complex, they are becoming more focused on the
State Plan’s development and redevelopment guidelines in determining sewer service allocation
approvals. It is important to install infrastructure and have sewer allocation in areas that have
already been deemed appropriate for growth or that are considered to be designated centers, but
the fact that the Department will be relying more heavily on the State Planning Commission
brings into question where municipalities should be dedicating their limited financial resources.

(74)

RESPONSE: The proposed rule does recognize the Highlands Water Protection and Planning
Act (N.J.S.A. 13:20) and the Highlands Regional Master Plan being prepared pursuant to that
Act and promotes consistency between wastewater management plans and the Highlands
Regional Master Plan (See N.J.A.C. 7:15-3.10). However, this rule cannot and does not override

the requirements and authority of the Highlands Water Protection and Planning Act.

The provisions of this rule will not “prevent a proposed Village Center from receiving the

increased sewer allocation that is necessary for projects to reach build-out,” so long as an
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appropriate wastewater treatment option and sufficient treatment capacity to address the planned

development exists.

The Department supports discreet compact villages and centers as opposed to a pattern of sprawl
development. The rule allows for the extension or creation of centralized wastewater
infrastructure to support these development patterns, even in environmentally sensitive areas,
when accompanied by adequate protection of environs located outside of the center through the

Plan Endorsement process (See N.J.A.C. 7:15-5.24(h).

As noted in the Response to Comments 102 through 104, the Department agrees that wastewater
management plans should predict the future wastewater management needs of growth areas and
put in place a plan to meet those future needs. However, that capacity cannot come at the
expense of environmental or water quality protection. There are technological and financial
limitations to meeting ever increasing wastewater treatment demands that must be considered as

part of this analysis, and that must be recognized in a wastewater management plan.

The commenter also questions where limited municipal financial resources should be committed.
The rule designates counties as the wastewater management planning agency of choice.
Therefore, where there are no apparent conflicts between local land use plans requiring sewer
service and environmentally sensitive areas the Department encourages municipalities to work

with and support county wastewater management plan development.

91



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

However, where there are significant conflicts between local land use plans and environmentally

sensitive features the Department affords an opportunity to allow sewer service area in non-
critical environmentally sensitive areas to support center based development provided that the
remainder of the environmentally sensitive areas located outside of the center are adequately
protected. This balance is to be accomplished through the Plan Endorsement process established
under the State Planning Commission. The rule at N.J.A.C. 7:15-5.24(h) allows the county
wastewater management plan to include the alignment of sewer service areas to support an

Endorsed Plan that accomplishes these objectives.

106. COMMENT: In addition to protecting water quality, the WQMP rules are an integral
component of State agency regulations that can implement the State Development and
Redevelopment Plan. There is concern about insufficient integration with State and local land
use plans. The rule proposal gives the Department unprecedented authority over land use
without adequately recognizing State, county and local land use plans or allowing for adequate
input from the State Planning Commission, and local and county planning boards. The
authorization of the redrawing of sewer service area boundaries based primarily on
environmental data ignores other critical inputs into the land use planning process, including the
need for affordable housing, urban revitalization, and the presence of expensive transportation
infrastructure. These issues, along with environmental constraints, are all overlaid and integrated
into the State Plan (albeit at a more general scale than would be required for sewer service area
delineation). By not requiring any coordination with the State Planning Commission or any
analysis of major departures from State Plan planning areas, the proposed rule also fails to take

advantage of the comprehensive process of State Plan Cross Acceptance, which most recently
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was interrupted to allow for the incorporation of more environmental analysis at the request of

the Department.

The rule should do more to take advantage of the comprehensive and overarching framework
that the State Plan provides for growth and preservation in New Jersey. Recognizing this in the
rule will enable continued coordination across State agencies and between different levels of
government, leading to a more efficient and effective planning process. This is not a

recommendation for blanket consistency between sewer service areas and the State Plan.

The State Plan process of cross acceptance offers a model for mediating disputes between
counties and the Department regarding WMPs. Failure to allow for adequate input from local

government will have political ramifications that could jeopardize the rule’s adoption. (78)

RESPONSE: The Legislative findings in the New Jersey Water Quality Planning Act state that
“water quality is dependent on factors of topography, hydrology, population concentration,
industrial and commercial development, agricultural uses, transportation and other such factors
which vary among and within watersheds and other regions of the State and that pollution
abatement programs should consider these natural and man-made conditions that influence water
quality.” (N.J.S.A. 58:11A-2.a.). “The Legislative objective of the Water Quality Planning Act
is reflected in the purposes of the Water Quality Management Planning rules set forth at N.J.A.C.
7:15-1, which include to establish policies, procedures and standards which, wherever attainable,
help to restore and maintain the chemical, physical and biological integrity of the waters of the

State, including ground waters, and the public trust therein, to protect public health, to safeguard
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fish and aquatic life and scenic and ecological values, and to enhance the domestic, municipal,

recreational, industrial and other uses of water.”

These goals are to be accomplished through a continuing planning process that integrates water
quality management plans with related Federal, State, regional and local land use plans. The rule
is not designed to exclude State, county, regional or municipal land participation in the process.
The rule designates counties as the appropriate wastewater management planning agencies.
Counties are uniquely positioned to accomplish the coordination required for wastewater
management plan development not only because of their regional view, their technological
capacity, and their relationship with their municipalities but also because of the significant role

they play in the SDRP Cross Acceptance process.

Water Quality Management Planning requires the identification of areas that are suitable for
growth due to their low environmental sensitivity and existing land use patterns and plans.
Wastewater management plans then bear the burden of ensuring that adequate wastewater and
water supply infrastructure exists or can be developed without negative effects on water quality
sufficient to support that growth. The inverse is also true, that there are areas of the State, that
due to environmental sensitivity or other legitimate local planning aspirations (such as farmland
preservation), where growth should not be encouraged, supported or subsidized by the extension
of public sewers. The Department is confident that where fair consideration of environmental
sensitivity has been afforded through the State Plan process, consistency with the SDRP will be

achieved by these rules.
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107. COMMENT: The New Jersey State Plan and Smart Growth principals are good guidelines

and provide a framework for the creation of compatible community plans that will meet different
local needs and challenges. The Department, along with the Department of Community Affairs,
the State Planning Commission and the Office of Smart Growth, need to further provide
incentives and regulations that will enhance the predictability and reduce the risks for public

private partnerships that are serving the underserved needs of the community. (27)

RESPONSE: The Department is unsure of the intent of the phrase “underserved needs of the
community.” The Department believes that rule will enhance the predictability and reduce the
risks for public private partnerships. If wastewater management plans are prepared in
accordance with this rule, conflicts between sewer service areas and environmentally sensitive
areas will be reduced. Further, working with counties and through the counties with
municipalities, sewer service areas should only be identified in those places where local land use
plans and zoning direct that growth. Once appropriate sewer service areas are identified, based
on environmental and local land use planning, a build-out analysis is performed to predict the
future wastewater treatment and water supply capacity needed to support that development, and
the plan will identify how those needs are to be met. As a result, a sewer service area in a
wastewater management plan adopted under this rule will tell a prospective developer the
following four things: the area has minimal environmental sensitivity, the area is a place where
the local government supports growth, there is adequate wastewater treatment capacity to
support the development, and there is adequate water supply to support the development.
Therefore, the outcome of wastewater management plans should be greater predictability for the

development community.

95



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

The Department assumes also that the commenter is suggesting that the Department should
proved incentives, in the form of financial assistance to provide infrastructure in the areas
designated for growth. As part of the continuing planning process, the Department periodically
develops a priority system and project priority list as the basis to award low and no interest loans
from the State Revolving Fund and the Environmental Infrastructure Trust. The system, which
was first developed in 1982, is constantly evolving. Historically, the state’s highest priority was
to upgrade primary treatment plants to achieve secondary levels, thereby significantly reducing
pollutant discharges. With the elimination of primary facilities in New Jersey, the primary
discharge category has been deleted from the priority system-a major milestone that signals
progress is being made under the state's financing programs. The state’s highest priority
wastewater needs now include combined sewer overflows (CSOs) and major pipe rehabilitation
to stop discharges of raw sewage. These types of problems are frequently found in older urban
areas, where pollution impacts streams and rivers near large population centers and where the
cost to correct these problems is a serious concern. Priority is also placed on projects in coastal
areas, where pollution impacts from outdated sewage treatment and conveyance systems can

harm the shore environment and the tourism industry.

To prioritize wastewater projects under the Environmental Infrastructure Financing Program, the
division uses a point system, which ranks projects based on the nature of the wastewater
problem. In addition, projects discharging to surface waters receive points that reflect the

existing uses of the waterway. These uses include drinking water supplies, boating, fishing,
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swimming, and water used for industrial or agricultural purposes. The point values reflect the

relative priority of the water uses, with drinking water and recreational uses being the highest
priorities. Points are also given to projects that would eliminate failing septic systems, a public

health threat.

In addition, financing decisions under these programs must be consistent with the areawide water
quality management plan. Therefore, as sewer service areas are revised to eliminate conflicts
with the Department’s other environmental protection mandates, competition for the limited
available funds will be reduced making urban infrastructure rehabilitation even more
competitive. The Department may also consider revising its point system to afford greater
priority to urban infrastructure rehabilitation and capacity development to ensure that the needs

of urban redevelopment are met.

108. COMMENT: The State Plan process should use accurate and detailed data from all
relevant sources including the Department as the basis for identifying growth areas and
conservation areas that will meet all of the goals listed in the State Planning Act. The State
Planning Commission was given this duty as its statutory responsibility. The Department can
support this and meet its own mission to protect natural resources and environmental quality in
these growth areas and conservation areas by creating rules that are based on appropriate

planning techniques, best management practices and effective permitting standards. (5)

RESPONSE: The Department agrees with the commenter that environmental information must

be an integral part of the State Plan process, and that adjustment of the State Plan Policy Map in
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response to that information reflects the intended result of the State Planning process. The State
Planning Act at N.J.S.A. 52:18A-200 states that the State Development and Redevelopment Plan

(SDRP) shall:

“a. Protect the natural resources and qualities of the State, including, but not limited to,
agricultural development areas, fresh and saltwater wetlands, flood plains, stream corridors,
aquifer recharge areas, steep slopes, areas of unique flora and fauna, and areas with scenic,

historic, cultural and recreational values;

b. Promote development and redevelopment in a manner consistent with sound planning and
where infrastructure can be provided at private expense or with reasonable expenditure of public

funds. This should not be construed to give preferential treatment to new construction;”

The current State Plan Policy Map was adopted in 2001, and is the subject of Cross-Acceptance.
As a member of the State Planning Commission, and in an effort to reduce conflicts between the
Department’s regulatory programs and the SDRP, the Department has provided various data sets
of environmentally sensitive features to state and local agencies, as well as private sector
interests, to inform and guide the Cross-Acceptance process and revisions to the State Plan
Policy Map. Among these data sets were wetlands, Category One streams, Natural Heritage
Priority Sites (which identify unique and rare assemblages of plant and animal communities) and
threatened and endangered species habitats (from the Landscape project). These same data
layers are used in this rule to delineate those areas appropriate for intense development supported

by centralized sewers.
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The State Planning Commission has released a Preliminary State Plan Policy Map that includes
revisions based on new information from State agencies, including data on transportation
systems and agricultural resources in addition to that supplied by the Department. This
preliminary State Plan Policy Map is then subject to a cross acceptance process wherein it is
reviewed by counties and municipalities and adjusted based on regional and local information
and planning goals. Final revisions and recommendations regarding the State Plan Policy Map
are guided by the Cross-Acceptance process and ultimately the plan must be approved by the
State Planning Commission, of which the Department is but one member of seventeen. Given
the broad and ambitious scope of the State Plan Policy Map, it is not possible to ensure that all
environmental concerns have been addressed, nor in many cases have all of the infrastructure
capacity constraints been fully identified and considered. Consequently, the Department cannot

rely on the State Plan Policy Map exclusively as a basis for water quality management planning.

Updated wastewater management plans, prepared consistent with the provisions identified in this
rule, will refine the SDRP through a necessary closer examination of environmental constraints,

build-out potential and infrastructure needs to support the broad vision of the SDRP.

109. COMMENT: There are many reasons to connect wastewater management planning to
comprehensive planning consistent with the State Plan. Regulations alone will not result in
efficient land use patterns that necessarily protect the State’s natural resources. It is critical to
link the wastewater service, as well as individual subsurface sewage disposal system treatment to

sound, comprehensive planning through the Plan Endorsement process. Absent this planning,
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the result will be the continuation of the sprawl development pattern so prevalent throughout the

State today. (77)

RESPONSE: The Department appreciates the commenter’s support for linking this proposal to
the Plan Endorsement process, pursuant to N.J.A.C. 7:15-5.24(h). The rule discourages sprawl,
by ensuring that sewer service is provided only in areas appropriate for growth based on
environmental sensitivity and local planning objectives. The rule allows for development on
septic systems in environmentally sensitive areas provided that the density of that development
does not result in degradation of ground water quality below the statewide average. The
Department does not deny all wastewater treatment alternatives to any particular property or
area, as this would deprive the property owner of all reasonable economic use of that property
and would likely be determined a “taking” under the Fifth Amendment of the U.S. Constitution.
The level of development that can be supported on septic systems is more in keeping with the
conservation of those resources. The rule also allows the use of centralized wastewater systems
in these areas to promote clustering of development, thereby preserving large contiguous tracts

of open space.

However, New Jersey is a “home rule” state and the power for land use planning and zoning
rests with municipal governments under the Municipal Land Use Law (N.J.S.A. 40:55D). The
Department acknowledges that in places where municipalities elect not to submit to the Plan

Endorsement process or plan properly a “sprawl development pattern” is a possible outcome.

“No Growth”
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110. COMMENT: Further regulation in the State will hinder development and have a negative

effect on property values and the economy. Development of real property within New Jersey
continues to be limited by the Department and the State’s regulatory scheme. The designation of
the Highlands and the Pinelands created large land areas where development is no longer
permitted. The strict regulations protecting the wetlands and the proposed regulations governing
the expansion of Category One waters further restrict the amount of available, buildable land.
While the Department’s responsibility to protect the State’s natural resources is recognized,
further regulation will negatively affect the residents of the State. Plans need to be in place to
ensure that a large section of the population does not continue to be priced out of the State. By
decreasing the available space for building, we run the risk of forcing housing prices to rise by

lowering the supply of available residential units. (29)

RESPONSE: The Department disagrees with the statement that development is no longer
permitted in the Highlands, Pinelands, wetlands and along Category One waters. In each of
these cases a regulatory program has been established which regulates the amount of
development and the types of development that can be constructed consistent with the protection
of those resources. There is no outright prohibition against all development in any of these areas.
In both the Pinelands and the Highlands there is established, or soon to be established, a
comprehensive plan to address resource protection and appropriate development. In the
Pinelands, Regional Growth Areas are established where development is to be focused,
supported by regional infrastructure. The intent of these areas is to relieve the development
pressure from more sensitive parts of the region. There is a Pinelands Development Credit

system whereby land owners in the preservation and protection areas were to be compensated as
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development in the Regional Growth Areas was realized. Thus growth was not prohibited, but

rather shifted to areas deemed appropriate by the Pinelands Comprehensive Management Plan.

It should also be noted that this rule does not establish a new regulatory program. Water quality
management plans have been required by the federal Clean Water Act since 1972. These rules
have since 1989 required the submission and regular six year updates of wastewater management
plans to fulfill the federal and State requirements of a continuing planning process.
Unfortunately, these requirements have gone unmet. This rule reassigns responsibility for these

plans to counties, and sets forth the required elements of those plans.

This rule does not exclude any area from being built upon. The rule does ensure that wastewater
infrastructure is only extended to areas appropriate to that intensity of development based on
environmental sensitivity and regional and local land use planning. The rule further requires
planning to demonstrate that the capacity to treat wastewater and that the water supply needed to
sustain that growth either exists or can be provided when needed. In areas where centralized
wastewater treatment is not provided the rule requires that development on septic systems be

supported without degrading ground water quality.

While the Department acknowledges that its regulations affect where development may occur
consistent with the protection of natural resources and water quality, the Department believes
that the commenter overestimates the degree of influence these regulations have on the housing
market. The Department believes that in a free market society, external market forces including

the availability of credit, and state of the, international, national and regional economy are far
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more significant factors in establishing housing prices. This is evidenced by the significant
increase in housing prices during the 1990s and early 2000s, followed by the recent decline in

housing prices when environmental regulations have not been relaxed.

COAH
111. COMMENT: The Department should withdraw the proposal and replace it with rules that
reflect the “balance” mandated by the State Planning Act in fulfillment of the State’s obligations

flowing from the Mount Laurel Doctrine.

All levels of government in New Jersey have a constitutional obligation with respect to housing,
and there is no question on the role of state planning in the fulfillment of those obligations. To
implement the State’s constitutional obligations, the Legislature adopted the Fair Housing Act,
N.J.S.A. 52:27D-301, et seq., which “incorporates what will be a comprehensive rational plan for
the development of this state, authorized by the Legislature and the Governor for this purpose
(viz., the State Planning Act, N.J.S.A. 52:18A-196, et seq.). The Fair Housing Act provides a
statutory methodology for the distribution of the statewide need for affordable housing. Per the
Supreme Court: “That provision, when read together with this new State planning act, L. 1985,
c. 395, contemplates the use of a statewide plan that will indicate where development and
redevelopment is to take place or is to be encouraged, and where it is to be limited, including the

appropriate kinds of development.” (103 N.J. 1, 32 (1986))
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The SDRP is to be the tool that State, county and local governments — as well as other public and

private sector interests — will use in assessing suitable locations for infrastructure, housing,

economic growth and conservation.

There are no exemptions from the Mount Laurel Doctrine. There are no exceptions from the
State Planning Act’s preeminence among plans governing land use in New Jersey. Having a
“constitutional dimension” it cannot be subordinated to programmatic plans. As the vehicle for
achieving balance among equally important, interrelated policy objectives, the SDRP ““is the
overall master plan of the State”” (103 N.J. 1, 32 (1986)) (Emphasis supplied) and it cannot be

relegated to the back seat to an agency’s functional plan.

Nevertheless, in the WQMP rule proposal, the Department second-guesses and dismisses the
duly adopted SDRP because “former renditions of the State Plan Policy Map include conflicts
with the Department’s environmental protection and conservation planning.” The Department
has not documented that such a conflict exists, but if it did, it would be incumbent upon the

Department to change its plans to comport with the Statewide umbrella of the SDRP.

The hierarchy of planning is not a theoretical nicety, but rather a constitutional necessity. The
State Planning process is the vehicle for determining where growth will occur and assuring
attainment of the goal of Mount Laurel: the satisfaction of the statewide need for affordable
housing. It is through the State Planning Process — “a cooperative planning process that involves
the full participation of State, county, and local governments” (N.J.S.A. 52:18A-196(e)) — that

the balancing of priorities will result in the provision of the realistic opportunity for the
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construction of modest income housing. As a member of the State Planning Commission, the

Department has ample opportunity to participate in the balancing act. Once the SDRP is
adopted, as the current one was in March 2001, the Department has a constitutional obligation to
abide by it and to implement it. The Department cannot ignore the SDRP. Accordingly, the
proposed WQMP rules should be withdrawn and the Department should undertake rulemaking

that will implement the State’s “master plan,” the SDRP. (18, 42, 44, 45, 61)

112. COMMENT: Municipalities must achieve compliance with their constitutional affordable
housing obligations under the Mt. Laurel doctrine. The proposed regulations do not appear to
recognize the vested rights of inclusionary developments and make no mention at all of the
preeminence of Scarce Resource Orders for such things as land and sewer capacity. In order to
reconcile the proposed rules with the constitutional obligations annunciated by the New Jersey
Supreme Court, the provision should be amended. The rule should specifically exempt out
inclusionary developments and also recognize the preeminence of Scarce Resource Orders. In
the absence of these changes, the rules fail to recognize the constitutional obligations of each

municipality. (57)

RESPONSE TO COMMENTS 111 AND 112: The Department of Environmental Protection is
ever mindful of the Constitutional obligation to provide realistic housing opportunities for low
and moderate income families. However, the Department does not believe that this obligation
must be satisfied at the expense of environmental protection, and thus the amount of affordable
housing ascribed to any particular municipality must be set in proportion to its realistic growth

potential. This is supported by the Supreme Court Decision known as Mount Laurel Il wherein
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the Court determined that to the extent that comprehensive plans for management and control of

environmentally sensitive areas, prepared by Division of Coastal Resources, Bureau of Coastal
Planning and Development, Department of Environmental Protection, and Pinelands
Commission, permit or encourage growth, fair share obligation of municipalities’ land use
regulations to promote realistic opportunity for low and moderate income housing may attach.

(92 N.J. 158 (1983)).

The rule is intended to eliminate obvious conflict between sewer service areas and the
Department’s environmental protection mandate, including the protection of water quality,
wetlands, threatened and endangered species, and rare and unique assemblages of plant and
animal communities and ecosystems. The designation of these sites for affordable housing,
where the Department of Environmental Protection would not be able to issue permits for
development, should not be considered a realistic opportunity for meeting the Constitutional
obligation for affordable housing. These limitations are also recognized in the rules proposed by
the New Jersey Council on Affordable Housing (COAH) at N.J.A.C. 5:94-3.13 and N.J.A.C.

5:94-5.2.

The wastewater management plans required under this rule must necessarily conduct a build-out
analysis and assess the adequacy of water supply and wastewater treatment to meet the needs of
the projected development. Where these needs cannot be satisfied, the projected growth is not
sustainable and will likely never be realized. Again growth share projections of the affordable

housing obligation for any particular municipality must recognize these limitations.
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Note that because the majority of wastewater management plans have not been kept current, they

are often based on information that is 20 to 30 years old. Presently, COAH would have
difficulty in determining where water or sewer infrastructure is, or could become, a limiting
factor in meeting affordable housing obligations. Updating these plans will afford COAH better
information upon which to base future affordable housing obligations and will identify any areas
where infrastructure is now, or could become, a constraint to meeting the Constitutional
affordable housing obligation. This would enable COAH to ensure that municipal plans have
fairly considered capacity constraints in preparing its affordable housing plan, and that where
these constraints have not been fairly considered, COAH may either withhold certification or
issue a scarce resource determination as it deems appropriate. The Department stands ready to
assist COAH in the interpretation of these plans and to formulate solutions where wastewater and

water supply constraints may impede the accomplishment of the affordable housing mandate.

The Department notes that even where environmentally sensitive resources are so prevalent
within a municipality, these rules allow centralized sewer service to be established to promote
center based development that has been approved through the Plan Endorsement process and
includes enhanced resource protection in environs outside of the center (See N.J.A.C. 7:15-
5.24(h)). The Department is confident that these rules will not preclude affordable housing
opportunities, but rather, the wastewater management plans required will assist COAH in

ensuring that those Constitutional obligations are met.

With regard to the commenters’ position concerning the preeminence of the SDRP, similar to

affordable housing, the Department does not believe that water quality management planning
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and the goals of the SDRP are mutually exclusive. The Legislative findings in the New Jersey

Water Quality Planning Act state the “water quality is dependent on factors of topography,
hydrology, population concentration, industrial and commercial development, agricultural uses,
transportation and other such factors which vary among and within watersheds and other regions
of the State and that pollution abatement programs should consider these natural and man-made
conditions that influence water quality.” (N.J.S.A. 58:11A-2.a.). The Legislative objective
defined in that same section of the Water Quality Management Planning rules is to establish
policies, procedures and standards which, wherever attainable, help to restore and maintain the
chemical, physical and biological integrity of the waters of the State, including ground waters,
and the public trust therein, to protect public health, to safeguard fish and aquatic life and scenic
and ecological values, and to enhance the domestic, municipal, recreational, industrial and other

uses of water.

These goals are to be accomplished through a continuing planning process that integrates water
quality management plans with related Federal, State, regional and local land use plans. The rule
is not designed to exclude State, county, regional or municipal land participation in the process.
The rule designates counties as the appropriate wastewater management planning agencies.
Counties are uniquely positioned to accomplish the coordination required for wastewater
management plan development not only because of their regional view, their technological
capacity, and their relationship with their municipalities but also because of the significant role

they play in the SDRP Cross Acceptance process.
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Water Quality Management Planning requires the identification of areas that are suitable for

growth due to their low environmental sensitivity and existing land use patterns and plans.
Wastewater management plans then bear the burden of ensuring that adequate wastewater and
water supply infrastructure exists or can be developed without negative effects on water quality
sufficient to support that growth. The inverse is also true, that there are areas of the State, that
due to environmental sensitivity or other legitimate local planning aspirations (such as farmland
preservation), where growth should not be encouraged, supported or subsidized by the extension
of public sewers. The Department is confident that where fair consideration of environmental
sensitivity has been afforded through the State Plan process, consistency with the SDRP will be
achieved by these rules. To ensure that municipalities don’t use this rule to delay or abrogate
their responsibilities to provide for affordable housing the Department intends to propose an
amendment to this rule that will allow inclusionary affordable housing development to proceed

absent an up to date WMP.

Low cost housing

113. COMMENT: The ability of the manufactured housing industry to continue to develop low
cost housing will be thwarted by the proposed rule. Low cost housing will not be developed
where the development costs are excessive. Nor will low cost housing be developed where there
is a multi-year process with no certainty of the outcome. There is an acute need in this State for
affordable housing without reliance on government subsidies. This proposed rule will only

further increase the need while impeding the solutions. (23)
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RESPONSE: The Department does not believe that low cost housing will be thwarted by this

rule. The rule is intended to eliminate obvious conflict between sewer service areas and the
Department’s environmental protection mandate, including the protection of water quality,
wetlands, threatened and endangered species, and rare and unique assemblages of plant and
animal communities and ecosystems. The extension of sewers into these sensitive areas only
serves to promote and, where public investment has been made in sewage infrastructure,
subsidize the development of the very resources the Department is charged to protect. The rule
also intends to support local planning objectives including, but not necessarily limited to: center
based development, urban revitalization and agricultural and scenic resource protection. Once
sewer service areas have been identified that support these goals, the future wastewater treatment
needs of those areas are calculated, and compared against existing treatment capacity. If existing
treatment capacity is insufficient to meet the planned growth, either a plan to develop additional
wastewater capacity is needed or the future growth expectations must be adjusted based on the
ability of the wastewater treatment systems to support that growth without jeopardizing water
quality. Essentially a sewer service area in an update wastewater management plan will assure a
prospective developer that the area has minimal environmental sensitivity, is a place where the

local government wants growth to occur, has wastewater capacity and has water supply capacity.

In those areas outside of sewer service areas, individual discharges of wastewater to ground
water will be the default wastewater management alternative. Similar to sewer service areas, the
capacity of an area to support ground water discharges must be evaluated and growth

expectations must be limited so as to protect the quality of ground water.
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This proposal does not require standard large sized lots outside of sewer service areas but

instead, sets a limit on the number of septic units that can be supported within a watershed as a
method to protect water quality. Essentially, the rule requires a calculation the sustainable
development in each HUC 11 watershed based on ground water recharge available to dilute those
discharges. However, the rule does not require the uniform distribution of those units by setting
a minimum lot size requirement. Rather the rule allows, and the Department supports, a
distribution of septic density that makes sense in terms of local planning. For example, smaller
lot sizes may be more appropriate to an area immediately adjacent to a center or sewered area
with larger lot sizes being planned in other areas of the watershed as necessary to accomplish
protection of farmland, natural resources, scenic vistas or important aquifer recharge areas. Once
build-out in accordance with local zoning has been demonstrated to be within the HUC 11
dilution capacity, development in accordance with that zoning is consistent with the water

quality management plan.

The rule also includes provisions to promote “clustered development,” by allowing a simplified
planning process for NJPDES regulated discharges that accomplish this objective (N.J.A.C.
7:15-3.5(b)4.x.), and by allowing flexibility in the establishment of sewer service areas necessary
to support center based development that has gone through the Plan Endorsement process (See

N.J.A.C. 7:15-5.24(h).

In summary, wastewater management plans will help identify areas where resource constraints

would be difficult to overcome compared to areas that have minimal or no resource constraints,
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and ensure that environmental infrastructure capacity exists to support affordable housing in

those areas.

Creates Sprawl

114. COMMENT: For every positive in the rules, there seems to be a negative that sends the
rules in the wrong direction. Whole sections of these rules need to be rewritten. These sections
are opposed not only because they are bad planning, but also because they will add more

pollution and more sprawl, negatively impacting New Jersey’s waterways. (79)

RESPONSE: The Department believes that this proposal is a sound and thorough management
and planning process that will result in increased protections to the State’s environmental
resources, including water quality, and will result in more comprehensive planning at a local

level.

115. COMMENT: These rules will drastically change municipal planning and zoning, risking a
disruption in land use planning. They may discourage more efficient and equitable planning
tools such as TDR and cluster or lot-size averaging forms of new development. The rules being
set forth here for septic systems, for both those under the WMPs distributed through the counties
on HUC11 basis or those septic systems installed under exemption, will result in precisely the
scatter-shot, small-scale development that takes the best farmland out of agricultural use at an

accelerated rate and produces sprawl. (58)
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RESPONSE: The effect of the rule on municipal zoning cannot be determined at this point in

time. The rule is intended to reduce conflicts between future sewer service areas and the
environmental protection mandate of the Department. Where these environmental concerns have
been considered in the identification of growth areas and sewer service areas, required
adjustments, if any, should be minor. However, the Department is aware of places where
conflicts between environmental constraints and sewer service areas do exist and have not been
resolved largely due to the failure to maintain updated wastewater management plans. The
Department compared existing adopted sewer service areas with the environmental features
identified in N.J.A.C. 7:15-5.24, and found that approximately 316,000 acres of the 1,960,000
acres of adopted sewer service area encompass areas determined to be inappropriate for sewer
service area based on this rule. In these areas, some change to municipal zoning may be

required.

The commenter also seems to misinterpret the rule provisions regarding septic system density in
that the commenter says that the rule will discourage TDR, clustering and lot size averaging.

The rule essentially determines the carrying capacity of a HUC 11 watershed in setting a gross
number of new septic systems that can be placed within that watershed without degrading water
quality. The existing zoning of that same geographic area of analysis can then be applied to the
vacant land within that watershed to determine the future number of septic systems that would be
built under existing zoning in that watershed. If the zoning yields a number of new septic
systems equal to, or less than, the calculated carrying capacity then compliance with the septic
density has been affirmatively demonstrated. The rule does not require that future septic systems

be distributed uniformly throughout the watershed such as by requiring a minimum lot size to
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meet the ground water antidegradation standard on a site-by-site basis. Thus flexibility exists
under the rule to alter the sizes of lots in a manner that makes sense from a land use planning
perspective, such as providing for smaller lots near centers and larger lots as you move farther

away.

This rule is also consistent with the concepts and requirements of Transfer of Development
Rights and cluster development programs. In fact the Department supports these concepts as
they result in a more environmentally protective pattern of development by preserving large

contiguous tracts of land.

The rule at N.J.A.C. 7:15-5.24(h) allows for the establishment of sewer service areas even where
there are conflicts with environmentally sensitive features through the Plan Endorsement
process, provided that the area to be served does not contain any habitat critical to a local
population of threatened or endangered species, adequately protects environs outside of the area
to be served and has identified an wastewater treatment alternative adequate to meet the needs of
the area to be served. The State Transfer of Development Rights Act, N.J.S.A. 40:55D-137 et
seq., requires that a municipality receive Plan Endorsement by the State Planning Commission
prior to enactment of the adoption or amendment of any development transfer ordinance
(N.J.S.A. 40:55D-140e). Therefore, any approved TDR receiving area can be considered under
N.J.A.C. 7:15-5.24(h) for identification as a sewer service area supported by a centralized

wastewater treatment plant.
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Similarly, the Department has included at N.J.A.C. 7:15-3.5(b)4x a revision category for
clustered development, defined in the rule as any development that results in 70 percent of the
land area being permanently restricted from future development. A revision reduces the
administrative burden placed on the applicant. An applicant may take advantage of this revision
regardless of whether the relevant wastewater management plan is in compliance with the
schedule at N.J.A.C. 7:15-5.23. The rule removes any obstacles to clustered development and

has offered this simplified process as an incentive.

116. COMMENT: The rule needs to provide more flexibility in allowing communal wastewater
treatment systems for hamlet and village type developments and additional sewer service areas
for town and regional centers that accommodate a community or region’s growth. Additionally,
the rule should give specific consideration to Transfer of Development Rights receiving areas.

(77)

RESPONSE: The rule does not prohibit communal wastewater treatment systems for hamlet and
village type developments, which can and should be planned and proposed as part of a
wastewater management plan. Where hamlets and villages do not conflict with environmentally
sensitive features the hamlet or village can be included within a sewer service area provided that
a wastewater management and water supply alternative with adequate capacity is identified.
Even where conflicts between villages and hamlets and environmentally sensitive resources
cannot be completely avoided, sewer service areas can be established where these areas have
been identified as centers through the State Plan Endorsement process, and the Department has

determined that the center does not encompass any habitats critical to a local population of
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threatened or endangered species that would threaten their recovery potential, that environs
outside of the center are adequately protected and that a wastewater and water supply alternative
is identified with adequate capacity to support the center. Because a transfer of development
rights (TDR) program must receive Plan Endorsement from the State Planning Commission, per
N.J.S.A. 40:55D-137 et seq., TDR receiving areas are similarly eligible for sewer service area

designation subject to these same requirements at N.J.A.C. 7:15-5.25(h).

117. COMMENT: The proposed lower nitrate dilution standard is likely to lead to down zoning
so the rule should provide for mitigation of sprawl and the expansion of infrastructure to serve

lower density development. (68)

RESPONSE: The nitrate dilution standard may result in a need to downzone in certain areas
where the density of septic systems allowed by current zoning will exceed the available dilution
capacity within a watershed. However, the rule does not require a uniform distribution of
allowable development on septic systems within a watershed. The rule essentially determines
the carrying capacity of a HUC 11 watershed in setting a gross number of new septic systems
that can be placed within that watershed without degrading water quality. The existing zoning of
that same geographic area of analysis can then be applied to the vacant land within that
watershed to determine the future number of septic systems that would be built under existing
zoning in that watershed. If the zoning yields a number of new septic systems equal to, or less
than, the calculated carrying capacity then compliance with the septic density has been
affirmatively demonstrated. The rule does not require that future septic systems be distributed

uniformly throughout the watershed such as by requiring a minimum lot size to meet the ground
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water antidegradation standard on a site-by-site basis. Thus flexibility exists under the rule to

alter the sizes of lots in a manner that makes sense from a land use planning perspective, such as
providing for smaller lots near centers and larger lots as you move farther away. The
Department acknowledges that there are practical limits to how small a lot served by on-site well
and septic can be when considering design requirements for septic systems and separation
requirements between the disposal field and the well. Where a municipality determines to
reduce the sizes of lots beyond these limits, the need for a sewer service area would be indicated.
Where that sewer service area would conflict with environmentally sensitive areas, an allowance
is made at N.J.A.C. 7:15-5.24(h) provided that the municipality has received Plan Endorsement
from the State Planning Commission, that the area to be included in the sewer service area does
not include any habitat determined critical to the survival of a local population or recovery
potential of threatened and endangered species and provides adequate protection of resources

outside of the sewer service area.

Beyond these circumstances, the Department does not believe it appropriate to designate low
density development areas as sewer service areas. Providing public sewers and drinking public
drinking water to low density development would not be the most cost effective means of
providing for the wastewater management and water supply needs of that development if it can
reasonably be met on-site. The resulting inefficient use of infrastructure would only serve to
support sprawling development that the commenter seeks to avoid and would be costly to
maintain when considering the length of collection and distribution system and the population
served. Among its many purposes, this rule is intended to eliminate these inefficiencies and the

public financial burden they cause.
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118. COMMENT: While it is understood that local zoning should be a reflection of
environmental capacity, including nitrate dilution, there is a concern about the ultimate effect of
the proposed capacity based zoning. Down zoning will be the easiest choice for municipalities to
choose but by itself, may not necessarily result in resource protection. Rather, it will create
sprawl on larger lots. This land use strategy is still land consumption and disrupts the integrity
of natural systems and agricultural viability. Down zoning has landowner equity repercussions
that impede the viability of the State’s agricultural land stewards. This approach contradicts the
State Plan policy of encouraging development in compact centers in the State’s rural and
environmentally sensitive areas. More directly linking the wastewater management planning
process to Plan Endorsement would ensure that communities integrate sound land use practices

that respect the character of the community and will not induce further sprawl. (77)

RESPONSE: This proposal sets a limit on the density of septic units (which is translated to
residential units) as a method to protect water quality. Therefore, the nitrate dilution standard
may result in a need to downzone in certain areas where the density of septic systems allowed by
current zoning will exceed the available dilution capacity within a HUC 11 watershed. However,
the rule does not require a uniform distribution of allowable development on septic systems
within a watershed. The rule essentially determines the carrying capacity of a HUC 11
watershed in setting a gross number of new septic systems that can be placed within that
watershed without degrading water quality. The existing zoning of that same geographic area of
analysis can then be applied to the vacant land within that watershed to determine the future

number of septic systems that would be built under existing zoning in that watershed. If the
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zoning yields a number of new septic systems equal to, or less than, the calculated carrying

capacity then compliance with the septic density has been affirmatively demonstrated. The rule
does not require that future septic systems be distributed uniformly throughout the watershed
such as by requiring a minimum lot size to meet the ground water antidegradation standard on a
site-by-site basis. Thus flexibility exists under the rule to alter the sizes of lots in a manner that
makes sense from a land use planning perspective, such as providing for smaller lots near centers

and larger lots as you move farther away.

The Department supports the commenter’s objective of providing for development in compact
centers and reducing the development pressure and conserving resources outside of those
centers, but has limited statutory authority to require center based development. The rule intends
to remove the incentive for development provided by sewer service in environmentally sensitive
areas thereby improving the consistency between wastewater management plans and the
Department’s environmental protection mandates. However, the Department does not deny all
wastewater management alternatives in these areas as that would constitute a “taking” of
property. The Department can and does establish the amount of development that can be
supported on septic systems without degrading water quality in the manner described above, but
the ultimate authority for land use planning and zoning rests with the municipalities under the
Municipal Land Use Law (N.J.S.A. 40:55D). Therefore, the Department cannot dictate the
pattern of development allowed by those municipal authorities, provided that the development
does not exceed the capacity to treat wastewater in a manner that won’t degrade water quality
and the capacity to provide drinking water supply. Where a municipality seeks approval for

sewer service in an environmentally sensitive area, the rule only allows consideration of that
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sewer service area if the municipality has been Plan Endorsed by the State Planning Commission

and the endorsed plan meets the requirements at N.J.A.C. 7:15-5.24(h).

119. COMMENT: The efforts to transfer the amount of land in sewer service areas to septic
service areas, may protect land from sewers but not from development. It will instead encourage
sprawl and reduce water quality. Preliminary analysis of this rule suggests that the new sewer
service boundaries will be smaller, perhaps significantly smaller than the current ones. Given
that the allowed density in the septic portions will be lower than the sewered portions, a large
amount of housing will then be eliminated from potential production, with no offsets to
encourage housing development within sewered areas. Given that there are land use plans, best
management practices and other tools available, has the Department considered how to protect
water resources at the same time as meeting appropriate levels of development in appropriate
places? Has the Department ensured that this rule will not prevent housing from being built to
meet the needs of New Jersey’s future workforce and produce affordable housing in areas that

have already allowed job growth? (5)

RESPONSE: The primary intent of this rule is to protect water quality in the State, to unify land
use planning among various levels of government through a continuing planning process and
ensure that environmental infrastructure exists to support future development. If the sewer
service areas based on this proposal result in smaller service areas, it indicates that
environmental features were inappropriately addressed previously, or capacity to support
development within these service areas does not exist. The Department acknowledges that the

rule will restrict the availability of sewers in environmentally sensitive areas that the Department
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is mandated to protect including: wetlands; Category One water buffers; unique and rare

ecological communities; and threatened and endangered species habitats. Providing for sewer
service in these areas would encourage if not subsidize their destruction and promote a pattern of
development wholly inconsistent with their protection. This rule seeks to guide development to
areas appropriate for the type of dense development that may require sewer service and to
promote center-based development that protects the balance of environmental resources located

outside of the defined center through the Plan Endorsement process.

This rule does not restrict development in areas appropriate for development or redevelopment.
This rule allows for infill development, revitalization and redevelopment, in appropriate
locations, consistent with local planning, so long as appropriate wastewater treatment options
and sufficient treatment capacity to address planned development exists. The Department further
expects that the wastewater management planning process will identify future capacity
constraints in urban areas, allowing formulation of a strategy to overcome those constraints
before they become a barrier that compromises redevelopment and revitalization opportunities.
This will also allow all levels of government to align financial assistance priorities with urban
revitalization needs. The Department believes that redevelopment opportunities in conjunction
with appropriately designated centers can provide for the necessary housing and job
opportunities needed to keep New Jersey’s economic future strong, while continuing to protect

the environment and water quality.

However, the ultimate authority for land use planning and zoning rests with the municipalities

under the Municipal Land Use Law (N.J.S.A. 40:55D). Therefore, the Department cannot
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dictate the pattern of development allowed by those municipal authorities, provided that the
development allowed by local zoning does not exceed the capacity to treat wastewater in a

manner that won’t degrade water quality and the capacity to provide drinking water supply.

The rule is designed to protect water quality by accurately predicting the wastewater treatment
capacity needed to support future growth (see N.J.A.C. 7:15-5.25). This information regarding
future discharge volumes can be compared against the assimilative capacity of receiving waters
and an estimate of the water quality based effluent limits can be determined as required to protect
water quality. Wastewater treatment facilities can then plan necessary upgrades and facilities to

meet these needs.

The remaining standards at N.J.A.C. 7:15-5.25 regarding riparian zones, and steep slopes and
stormwater management are all designed to address water quality impacts from nonpoint sources
associated with future development. Riparian zones filter pollutants from runoff before they
enter surface water which is critical to the protection of water quality. Steep slopes when
disturbed contribute nonpoint source pollutant loads that are disproportionately higher than other
areas, thus making their protection critical to maintenance of water quality. In the remainder of
settings, the Department relies upon its existing stormwater management rules and best
management practices to achieve water quality protection. In addition, the entirety of subchapter
6 is devoted to the development and implementation of TMDLSs for water bodies where water
quality is already impaired. This is expected to result in improvement of water quality that is

below standards or does not support designated uses. If all of the provisions of the rule are
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adhered to, the Department is confidant that water resources protection and improvement will

result.

120. COMMENT: Using the USGS model and using it in HUC 11s instead of getting a septic
standard that is going to be protective of both public health and the environment is getting a
rationalization for the same exact land use patterns that are happening now. When you run those
numbers even with a two milligram standard you are getting five and six acre lots and that’s

sprawl. (65, 79)

121. COMMENT: The septic system nitrate dilution standard as proposed under N.J.A.C. 7:15-
5.25(e), will likely result in encouraging residential density of around 4-7 acres per unit in many
non-sewered communities. Residential density at 4-7 acres per unit essentially guarantees that
the total price of a home will be unaffordable to the median worker in New Jersey. It will also
result in fragmenting habitats and producing polluting levels of impervious surface within areas
that should be protected better than the proposed standard. Research in the Pinelands suggests a
maximum density about 3.5 acres or more per unit to protect watersheds, but permitting in the
Pinelands is based on a land use plan that has significant density variations and this standard

does not create blanket standard of 3.5 acre unit across the region. (5)

RESPONSE TO COMMENTS 120 AND 121: This proposal does not advocate “a blanket of
medium density across the state,” but instead, sets a limit on the density of septic units (which is
translated to residential units) as a method to protect water quality. The rule essentially

determines the carrying capacity of a HUC 11 watershed in setting a gross number of new septic
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systems that can be placed within that watershed without degrading water quality. The existing

zoning of that same geographic area of analysis can then be applied to the vacant land within that
watershed to determine the future number of septic systems that would be built under existing
zoning in that watershed. If the zoning yields a number of new septic systems equal to, or less
than, the calculated carrying capacity then compliance with the septic density has been
affirmatively demonstrated. The rule does not require that future septic systems be distributed
uniformly throughout the watershed such as by requiring a minimum lot size to meet the ground
water antidegradation standard on a site-by-site basis. Thus flexibility exists under the rule to
alter the sizes of lots in a manner that makes sense from a land use planning perspective, such as
providing for smaller lots near centers and larger lots as you move farther away. The
Department expects that municipalities will use this flexibility for establishing an overall zoning
plan as part of their master plan that protects ground water quality on a watershed basis, while
establishing different zoning appropriate to the neighborhoods and master plan vision for that
municipality. However, this authority and discretion is reserved to municipalities under the
Municipal Land Use Law (N.J.S.A. 40:55D) and the Department cannot dictate local zoning

practices.

The Department acknowledges that there are practical limits to how small a lot served by on-site
well and septic can be when considering design requirements for septic systems and separation
requirements between the disposal field and the well. Where a municipality determines to
reduce the sizes of lots beyond these limits, the need for a sewer service area would be indicated.
Where that sewer service area would conflict with environmentally sensitive areas, an allowance

is made at N.J.A.C. 7:15-5.24(h) provided that the municipality has received Plan Endorsement
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from the State Planning Commission, that the area to be included in the sewer service area does
not include any habitat determined critical to the survival of a local population or recovery
potential of threatened and endangered species and provides adequate protection of resources

outside of the sewer service area.

122. COMMENT: How can the Department show that the proposed rule will not hinder the
Governor’s pledge to build 100,000 homes in next 10 years that are affordable to the median
worker? Is the Department expecting the layering of the proposed rules to protect resources,
requiring a Threatened and Endangered Species rule to reduce development in septic areas even
further? Why not recognize that the land use implications of these proposed rules more directly
and propose rules that will encourage development in growth areas that can improve existing

conditions and restrict development to real conservation levels in areas outside of growth areas?

(5)

RESPONSE: This rule does not restrict development in areas appropriate for development or
redevelopment. This rule allows for infill development, revitalization and redevelopment, in
appropriate locations, consistent with local planning, so long as appropriate wastewater treatment
options and sufficient treatment capacity to address planned development exists. The
Department further expects that the wastewater management planning process will identify
future capacity constraints in urban areas, allowing formulation of a strategy to overcome those
constraints before they become a barrier that compromises redevelopment and revitalization
opportunities. This will also allow all levels of government to align financial assistance

priorities with urban revitalization needs. The Department believes that redevelopment
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opportunities in conjunction with appropriately designated centers can provide for the necessary

housing and job opportunities needed to keep New Jersey’s economic future strong, while

continuing to protect the environment and water quality.

Outside of sewer service areas, the rule requires that the allowable development on septic
systems not exceed the capacity of the HUC 11 watershed to dilute those wastewater discharges
to achieve the average background nitrate concentration of two milligrams per liter. The rule
does not require that minimum lot sizes be employed to achieve this standard on every property
in the watershed. Rather the rule requires an assessment of the zoning within the watershed to
ensure that, on balance, ground water quality in the watershed is maintained. By allowing
certain exceptions to the delineation of sewer service areas where Plan Endorsement has been
achieved and providing flexibility in the distribution of septic support development within a
watershed the rule is careful not to prevent sensible land use planning aimed at preventing
sprawl. However, achieving these results requires that municipalities, who are empowered to

zone under the Municipal Land Use Law, exercise the discretion afforded to them by this rule.

The Department is not as part of this rule making establishing a regulatory program aimed at
protecting threatened or endangered species habitats. The Department has a mandate to protect
threatened and endangered species. This rule seeks to advance that mandate by eliminating
conflicts between sewer service areas and threatened and endangered species habitats, as the

extension of sewers into these areas would serve to encourage the destruction of these habitats.

Beneficial Reuse
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123. COMMENT: The introduction of the concept of beneficial re-use in the proposed rule is

supported. (5)

124. COMMENT: The Department’s Beneficial Reuse Program Objective “[t]o help preserve
the highest quality water and reduce the export of freshwater out of basins in support of meeting
water supply needs and natural resource protection” should generally be commended. However,

the rule proposal raises several concerns.

The Department should adopt a clear and explicit Vision Statement that clarifies the
Department’s Program Objective and the advantages of RWBR. The Department includes
ambiguous language in its introduction to the proposed changes that could allow for negative
impacts to the environment. For example, using RWBR should not encourage and allow for new
development into areas once limited by an inadequate water supply. Rather, RWBR projects
should seek to prevent further depletion of existing sources while supplying current demands. A
Vision Statement would further clarify this objective, encompassing a goal to restore and
enhance New Jersey’s watersheds and to protect the aquatic integrity of New Jersey’s ground
water, surface water, and wetland habitats for future generations. In following the Vision, the
RWBR Program should seek ways to eliminate salt-water intrusion, sustain adequate levels of
drinking water, and maintain historic levels of water in bays, creeks, and wetlands. The
following Vision Statement is recommended: “Beneficial reuse of wastewater will restore,
improve, and protect the aquatic integrity of New Jersey’s ground water, surface water, and
wetland habitats; it will efficiently and effectively conserve water, reduce saltwater intrusion,

and sustain a healthy supply of ground water.”
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Such a Vision Statement will also ensure that utilization of a RWBR project will not violate
proposed N.J.A.C. 7:15-3.5(b)4, which requires the Department to determine “that no significant
individual or cumulative impacts will occur to environmentally sensitive areas or other natural
resources (such as water supplies) due to the proposed WQM plan revision (individually or in

combination with past revisions in the area)....” (8, 71, 89)

RESPONSE TO COMMENTS 123 AND 124: The adoption of a “Vision Statement” with
regard to RWBR is a project that has been under development within the Department for some
time. The Department’s RWBR task force is made up of volunteers that work in various
programs, while maintaining their full time work load. Since the group works with no dedicated
funding or staffing, it is often difficult to finalize many of these types of developmental tasks in a
timely manner. However many of the concepts discussed by these commenters are examined
during the evaluation of feasibility, RWBR is intended as a tool by which the State manages
water supply issues and initiatives. These comments will be forwarded to the RWBR task force
for consideration in the development of the “Vision Statement”. It is also noted that
representatives of the commenter’s organization, Clean Ocean Action, have met with and

discussed many policy issues directly with the RWBR task force.

125. COMMENT: The encouragement of water conservation and the analysis for beneficial
reuse is very good. However, water conservation and reuse should not be a reason to increase
capacity. There should not be trade-offs for water conserved or water reused. It should not be an

excuse to increase allocation when water supplies are critically short. (59)
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126. COMMENT: In establishing incentives for beneficial re-use of wastewater, the
Department must assure that the re-use does not offset permitted flows and loads, or planning
flows and loads. For example, if the WQMP and NJPDES permit provides for a 10 MGD flow,
and 2 MGD of this existing flow were beneficially reused, then the 2 MGD may not “free up”

treatment capacity and planned wastewater flows. (86)

127. COMMENT: Water reuse is a loophole that will allow for more development and
undermine the protection of clean water. Water reuse is not designed to protect or conserve
water supplies, but to come up with sources of water for more development. Secondary impacts
from water reuse will include more nutrient loadings to both ground and surface waters and an

excuse for development. (79)

RESPONSE TO COMMENTS 125 THROUGH 127: The practice of RWBR is not wastewater
disposal and does not provide for any additional capacity to be added to a wastewater treatment
facility. All facilities must account for a permitted mechanism to discharge 100 percent of the
incoming flow to the collection system. If a credit were to be given to quantities of RWBR
distributed, the facility would be hydraulically overloaded during times when RWBR is not
feasible, such as in the case of irrigation activities which are seasonal, or when a facility utilizing
RWBR closes or otherwise reduces its need for RWBR source water. Therefore, regardless of
the concerns listed above, the Department does not allow additional flows to a treatment facility
that does not have permitted disposal capacity for all wastewater flows entering the system as

identified in a NJPDES discharge permit that is consistent with the applicable WQMP. If a
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facility wanted to increase capacity to expand its service area or otherwise accept additional

flows from more development, an amendment to the WQMP and expansion of the NJPDES

discharge permit would be required for additional wastewater disposal.

128. COMMENT: There are concerns about the use of reused water. The semantic term of
“beneficial” is not supported. What is beneficial maybe to the engineers and developers is not
necessarily beneficial to society and the environment in general. Water reuse is just a potential
loophole to allow additional development in areas that may not be able to support that
development. How clean is the water to be reused, given pharmacologicals in drinking water
and high levels of nutrients? Water supplies in this country, where they do a lot of reuse, use
gray sink water and don’t use black water from sewers. Even in the areas where they use gray
water, there seems to be a buildup of high levels of nutrients in the ground water. Las Vegas is a
good example as they do a lot of water reuse and nitrates have build up to 21 mg/L in the City of
Las Vegas water supply. There are concerns that nutrients from water reuse could build up here

too. (65, 79)

RESPONSE: This rule establishes when RWBR feasibility studies are required by the WQMP
process and how RWBR projects are addressed in a WQMP. The physical implementation of
RWBR is addressed in the NJPDES rules at N.J.A.C. 7:14A in a rule proposal published in the
New Jersey Register on March 17, 2008 at 40 N.J.R. 1478(a). Most of the states that account for
the largest quantities of RWBR reclaim both blackwater and greywater. The presence of
pharmacological compounds in the existing drinking water supplies is an existing problem being

researched on a national level. The Department continues to monitor that research. However,
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implementing RWBR serves to reduce the impacts of emerging contaminants by further

removing those pollutants through higher level treatment processes, as opposed to where those
pollutants are currently discharged. Most surface discharge permittees that discharge below the
head of tide are typically secondary treatment facilities. Many RWBR applications that impact
the environment need to achieve much higher levels of treatment in order to meet the
requirements for those types of RWBR activities, thereby increasing levels of treatment and
reducing those levels of pollutants entering the environment. Additionally, nutrients that are
already present in drinking water or RWBR are reduced through crop uptake when land applied
for irrigation. Applications for irrigating with RWBR must either meet ground water quality
standards for nitrogen and other nutrient parameters prior to reuse or demonstrate that the
proposed levels of nutrients will be removed by the crops the RWBR is used to irrigate, often

resulting in reducing the amount of chemical fertilizers being used.

A review of the Las Vegas Valley Water District’s annual reports regarding nitrate levels in the
drinking water shows levels less than 1.0 parts per million. Further, an estimated 90 percent of
that water supply comes from surface waters and the remaining comes from deep aquifers. Most
RWBR projects in that area do not involve deep injection of reclaimed water or direct surface
water discharges that would negatively impact those water supplies as the result of implementing
RWBR. The commenter’s information is not consistent with the Department’s research and
additional information as to where that data was found would be helpful to review the matter
further. However, based upon where the water supply is derived, it does not appear that the
shallow aquifer system where RWBR would have an impact on the nitrates present in the

drinking water system, could be the source of those levels of nitrate contamination.
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A number of studies were reviewed with relation to private homeowner wells and nitrate
contamination in Nevada and New Mexico. In each of those studies, in the few instances where
nitrate contamination was observed, RWBR sources of nitrate contamination was ruled out and
related to farming practices (typically animal husbandry or animal feed crops) at or near the
residences in question or as the result of ammonium perchlorate contamination from certain

aerospace, munitions and pyrotechnic industries.

129. COMMENT: Reuse is being looked at in the wrong way, because depending on the
situation, reuse isn’t automatically good. A golf course should be able to reuse its water, but
that’s a false choice especially if it’s looked at before that golf course exists, and whether or not
it should exist in the first place is the question. The best use of water is not to use it in the first

place if it is not necessary, and the rules fail to reflect that. (65)

RESPONSE: The Department supports the conservation and protection of water supplies and
encourages RWBR where appropriate. RWBR provides for options regarding the management
of the State’s water resources to allow for the use of RWBR when potable water is not necessary,
but RWBR proposals must be evaluated with respect to the overall impact to the water resources
affected. The Department will make determinations regarding when and where allocation of

water resources can be allowed through water allocation permit decisions.

130. COMMENT: There is concern about the substances in wastewater that treatment works

must control as required by the Department’s “Technical Manual for Reclaimed Water for
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Beneficial Reuse”, which is incorporated by reference into the proposed rules. The Department

is commended for including metals and toxic chemicals established in the USEPA’s “Guidelines
for Water Reuse” (Guidelines for Water Reuse, EPA/625/R-04/108 (Sept. 2004)). However, the
EPA has recognized endocrine disrupters in wastewater as a problem in this same document.
Therefore, the Department should set standards for or address emerging contaminants and
endocrine disrupting chemicals. How does the Department plan on dealing with emerging
contaminants as new information comes forth? How does the Department plan to identify,

monitor, and potentially regulate endocrine disrupters? (8, 71, 89)

RESPONSE: Emerging contaminants are a concern the Department is facing with regard to all
water issues. The Department is monitoring the EPA and national discussions on this topic.
However, evidence has shown these emerging contaminants to be already present in our drinking
water supplies and surface waters due to, in part, wastewater discharges to the environment. By
using RWBR, which is often treated to a higher level than wastewater effluent, the RWBR would
contain lower levels of contaminants than the effluents already being discharged directly to
surface waters and some processes have been shown to be beneficial in removing these
contaminants. Additionally, research needs to be conducted with regard to the levels of these
contaminants in the existing potable water supplies being used. The Department will continue to
monitor the national level discussions to determine the appropriate methods to sample and
analyze for these contaminants, the proper way to establish potable water and wastewater
standards for those contaminants, as well as the appropriate methods to treat wastewater and

potable water for these contaminants.
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131. COMMENT: Information is needed as to the procedures the Department will follow when

reviewing a proposed RWBR plan that is not within one of the four types currently considered
(Type 1 — Public Access Systems, Type 2 — Restricted Access and non Edible Crop Systems,
Type 3 — Agricultural Edible Crop Systems, and Type 4 (Industrial Systems, Maintenance
Operations, and Construction). What will be the process for the case-by-case determination?

Will the Department allow for public comment? (8, 71, 89)

RESPONSE: The WQMP rule is limited to identifying RWBR activities and requiring
feasibility studies, and requiring RWBR only in those circumstances when a new or expanded
wastewater discharger can minimize additional impacts to streams through the implementation of
RWBR projects. Part of determining the feasibility of RWBR projects is the determination of
the NJPDES permitting requirements for the proposed RWBR activity. Since the Department
requires compliance with the Technical Manual for Reclaimed Water for Beneficial Reuse, any
proposed RWBR activity that falls outside of the four listed categories would have to be
evaluated on a case by case basis. As the commenter correctly anticipates, other uses might be
possible. The Department would be primarily concerned with the protection of public health and
the environment with respect to the proposed activity. While it is not possible to anticipate all
types of applications that may be made in the future, the Department’s analysis of each
application would include analysis of the likelihood of public contact in the area of application,
the level of treatment proposed and the potential impact to the environment. The Department
would anticipate public participation will be required when public access is a concern. This
could include reaching out in a public forum, such as a municipal planning board meeting, to

determine any issues or concern that the town officials and public have regarding the potential
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RWBR activity. Public comment would also be provided through the NJPDES permit issuance

process, should the activity be determined to be feasible.

Water Quality Management Planning rules
Subchapter 1. General Provisions
132. COMMENT: An independent legal review should be conducted to ensure that these

proposed rules do not go beyond “Legislative Intent.” (15, 21, 67)

133. COMMENT: The proposed regulations are not wastewater planning, but are simply land
use planning. As such, these proposed regulations are outside the scope of the Department’s

authority under the Water Pollution Control Act and the Water Quality Planning Act. (41-45)

134. COMMENT: The legal authority of the Department in adopting rules that virtually create a
statewide zoning authority is challenged. At the very least, the rule should be held in abeyance
until additional public hearings take place to explain the purpose, scope, and impact to the

general public. Legislative oversight is also clearly warranted in this instance. (58)

RESPONSE TO COMMENTS 132 THROUGH 134: The Water Quality Management Planning
rules implement the legislative intent of the Water Quality Planning Act, N.J.S.A. 58:11A-1 et
seq.; the Water Pollution Control Act, N.J.S.A. 58:10A-1 et seq.; the Department’s enabling
legislation, N.J.S.A 13:1D-1 et seq.; the Highlands Water Protection and Planning Act, 13:20-1
et seq.; the Endangered and Nongame Species Conservation Act, N.J.S.A 23:2A-1 et seq.; the

Flood Hazard Area Control Act, N.J.S.A. 58:16A-50 et seq.; theWatershed Protection and
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Management Act, 58:29-1 et seq.; Freshwater Wetlands Protection Act, N.J.S.A. 13:9B-1 et seq.;

the Wetlands Act of 1970, N.J.S.A. 13:9A-1 et seq.; the Coastal Area Facility Review Act,
N.J.S.A. 13:19-1 et seq.; the Stormwater Management Act, N.J.S.A. 40:55D-93 through 99; the
Realty Improvement Sewerage and Facilities Act, N.J.S.A. 58:11-23 et seq. By analyzing all the
environmental impacts of wastewater planning on public health and the environment, the Water
Quality Management Planning rules establish a comprehensive approach to wastewater
management planning that assures that wastewater treatment is present to adequately treat flow
from current and future development, that development is not planned at a level that with have
deleterious impacts on public health or the environment, and that a sustainable drinking water
supply exists both now and in the future. The Water Quality Management Planning rules, while
being an important component in determining appropriate sustainable land use, are not zoning
ordinances nor do they dictate zoning. Instead, the Water Quality Management Planning rules
establish criteria, which must be satisfied to assure that public health and the environment are
protected. Using these standards, it remains the responsibility of the local municipality to
determine how their community is best planned. While it is true that environmental standards
will necessarily place some limits on what can be done at the local level, rather that dictate that
lots sizes must be uniform or any other specific formula, the rules provide that environmental
standards must be met on an areawide basis leaving it to the municipality to decide if it wants to
assure the environmental/public health standard is met by zoning for uniform lot sizes or if it
wants to provide for more dense development in one portion of the area while offsetting this
concentration with other more sparsely developed portions elsewhere in the area. Indeed, the
rules allow for and encourage the use of mechanisms such as clustered development to allow the

municipality to determine zoning consistent with the objectives of that municipality.
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135. COMMENT: Although there is a need to plan and protect water resources, this proposal
goes far beyond those goals, is grounded on questionable assumptions and unreasonably intrudes
on the local planning and zoning process. While the current process enables local officials to
blend competing societal objectives, the proposed rules empower the Department with authority
to restrict future growth and development throughout the entire State, through implementation of
overly complex requirements. The Department’s attempt to circumvent constitutional and
statutory limitations on counties’ lack of direct zoning authority is objectionable. Zoning
limitations for counties were imposed for good and sufficient reasons and this provision exceeds

the Department’s authority. (18)

RESPONSE: The commenter is referred to Response to Comments 132 through 134 regarding
the legislative authority for the Water Quality Management Planning rules. The Department is
adopting this rule as directed by the New Jersey Water Quality Planning Act (N.J.S.A. 58:11A)
and pursuant to the authority and responsibility granted to the Department under the Water
Pollution Control Act, (N.J.S.A. 58:10A), and the enabling legislation for the Department of
Environmental Protection (N.J.S.A. 13:1D) among others. The Water Quality Planning Act
provided the mechanism for the State of New Jersey to comply with the requirements of the
federal Clean Water Act (33 U.S.C. 1251 et seq.). The Legislative objective of Water Quality
Planning Act is wherever attainable, to restore and maintain the chemical, physical and
biological integrity of the waters of the State (N.J.S.A. 58:11A-2.a.). The Act requires the
Department to establish a continuing planning process that integrates federal, State, regional and

local land use plans in the preparation of areawide Water Quality Management Plans (N.J.S.A.
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58:11A-5.) that accomplish this objective. These areawide plans are required to identify the
treatment works necessary to meet the anticipated municipal and industrial waste treatment needs
of the designated area (N.J.S.A. 58:11A-5.a.) and to establish a regulatory program to provide for
the control and treatment of all point and nonpoint sources of pollution regulate the location,
modification and construction of any facilities within such area that may result in any discharge

(N.J.S.A. 58:11A-5.e.).

As partially evidenced by these statutes, the Legislature gave the Department a wide array of
power to address water quality and water quantity, in addition to other environmental protection
concerns including, but not limited to, the protection of threatened and endangered species, and
the conservation of natural resources with due regard for the ecology of the varied areas of the
State (N.J.S.A. 13:1D-9). In exercising that power, the Department is authorized to address the
broad scope of environmental concerns expressed by the Legislature in those enactments in these
comprehensive water quality planning rules (See I/M/O/ Stormwater Rules, 384 N.J. Super. 451
cert. den. 188 N.J. 489, 2006). The Department disagrees with the commenter that these rules

reach beyond that authority granted by the Legislature.

Further, the Department disagrees with the commenter that these rules unreasonably intrude
upon local planning and zoning authority and empower the Department with authority to restrict

future growth and development throughout the entire State.

The overall purpose of the WQMP rule is to protect, maintain and restore water quality, in
consideration of both existing and future development. A secondary purpose of the rule is to

support a continuing planning process that integrates federal, State, regional and local land use
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planning, so as to achieve consistency among the various regulatory programs administered at all

levels of government.

The rule provisions for sewer service area delineation at N.J.A.C. 7:15-5.24 and the standards at
N.J.A.C. 7:15-5.25 were developed in recognition of the link between environmental
infrastructure and the location and intensity of development that will be supported. N.J.A.C.
7:15-5.24 avoids subsidizing and encouraging high intensity development in environmentally
sensitive areas, that the Department of Environmental Protection is mandated to protect, by
eliminating these resources from sewer service areas. High intensity development that would be
supported by centralized sewers is not compatible with protection of these natural resources.
However, these are not the only considerations when integrating land use planning. This same
high intensity development may also be inconsistent with other local land use planning
objectives. For example, if a municipality wanted to protect a scenic resource such as a ridge
line, or has an agricultural preservation area, the extension of sewers into these areas would also
promote a pattern of development incompatible with these local planning objectives. Remaining
areas are, by default, suitable for high intensity development from the perspective of the physical

attributes of the land and are consistent with the regional and local land use planning goals.

Beyond the land-based constraints, capacity issues relevant to future development, such as
assimilative capacity of surface and ground waters, antidegradation requirements, and
sustainable water supply limits, must also be considered and are addressed in the standards set
forth at N.J.A.C. 7:15-5.25. Once appropriate wastewater management designations are
established, an environmental build-out analysis is preformed to predict the amount of growth

that will occur and to estimate the wastewater treatment and water supply capacity necessary to
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support that growth. The future demand can then be compared against available capacity and

where capacity constraints exist a plan will be formulated to address that shortfall. This is
preferable to a situation where a growth plan is established, investment is made only to later find
out that insufficient environmental infrastructure capacity exists to support that growth. This
will help to focus efforts to align available capacity with development objectives, including

urban revitalization, redevelopment and provision of adequate affordable housing opportunities.

The rules prevent the extension of sewer service into environmentally sensitive areas that the
Department is mandated to protect and requires that local land use planning and zoning
recognize wastewater treatment and water supply capacity constraints as required by Article 3
and Article 6 of the Municipal Land Use Law (N.J.S.A. 40:55D-28b and N.J.S.A. 40:55D-
38b(3)). The rule does not determine the mix of land uses nor the intensity of land uses other
than to require that those designations be made in recognition of these capacity constraints so as
to avoid future water quality impacts. Even in areas not designated for sewer service, the rule
establishes the capacity to support development on septic systems based on dilution using a
watershed approach. The rule does not establish minimum lot sizes or prescribe the density of
development that may occur on septic systems. It merely requires that the ultimate number of
septic systems to be constructed in a watershed not exceed the dilution capacity necessary to
protect water quality. The distribution of that capacity throughout the watershed is left to local

discretion.

136. COMMENT: N.J.A.C. 7:15-1.1(a)11 and N.J.A.C. 7:15-2.3(a)6 recognize county

freeholders as having Water Quality Management planning powers. County freeholders should
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not be allowed to have these powers because it’s inappropriate to have counties doing the

planning since constitutionally they do not have land use planning powers in New Jersey,
municipalities do. There needs to be a link between environmental protection and planning and
municipal planning and zoning and assigning that planning power to a county freeholder board
when municipalities have the land use powers makes this difficult. This section should be

withdrawn. (86)

137. COMMENT: The rule can proceed to adoption and could still stand, but with deletion of
the exemptions, loopholes and weaknesses. County planning provisions, delegating or putting
counties as designated planning entities and giving them planning powers should be deleted upon

adoption. (86)

138. COMMENT: Counties do not have effective implementation authority for land use
planning or similar implementation techniques. The coordination that is being contemplated
between zoning and wastewater management planning under the proposed rule will not be
effective since despite the reference to the County Planning Enabling Act the county’s land use

authority in New Jersey is very limited. (62)

139. COMMENT: New Jersey is a home rule state with municipalities having most of the
control over local issues and counties being relatively powerless. While reducing the number of
wastewater planning agencies to a more efficient number is long overdue, giving the
responsibility to the counties without any effort to give them more statutory power and larger

budgets is a recipe for disaster. (58)

141



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

140. COMMENT: The idea of removing water quality planning authority from sewage
authorities is strongly supported because they are not planners and are in the business of growing
the authorities. However, counties should not be designated as the planning entity. Having
water quality planning done at the municipal level with strong Department oversight, where there
is direct political and environmental accountability, would better protect our waters. The more
local the decision-making is, the more susceptible the decision makers are to listen to the public.
The more detached decision makers are, the more they are in the business of promoting sewers
and development, and the less likely they are to look at the impacts to the environment of their
citizens. Having the local government as a planning entity doing wastewater planning with
oversight is much preferable to the counties who aren’t accountable to anybody. However,

counties are better than the sewer departments. (65, 79)

141. COMMENT: In many cases, municipalities are far ahead of their counties in the quality
and timeliness of wastewater planning through use of paid consultants. They know best their
own needs in this regard and should be able to get direct assistance from the Department in both
expert advice and funding to prepare and update WMPs. Guidance on developing a regional
approach can be provided by the Department on a watershed basis and through funding for
regional plans based on watershed delineation rather than political subdivision lines. Instead of
giving this duty to the counties, the Department should establish a similar program to the
regional stormwater plan program found in N.J.A.C. 7:8, make it a priority funding element, and

encourage municipalities to approach wastewater planning on a watershed basis. The allowance
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of a municipality to alternatively be assigned this responsibility is not adequate; the duty should

go first to the municipality. (10, 80)

142. COMMENT: Only entities that are capable of developing and implementing wastewater
management plans should become designated planning entities, such as towns and regional
planning entities such as the Highlands Council. The delegation of wastewater management
planning powers to counties, wastewater authorities, or any entity that has a conflict of interest or
lacks land use powers is opposed. Wastewater management plans must be based upon and

implement land use decisions. (86)

RESPONSE TO COMMENTS 136 THROUGH 142: As discussed in more detail in Response
to Comment 79, counties have the authority, and in many cases, the experience to function as
WMP agencies. Further, the Department did consider municipalities as the primary option for
WMP agency designation, but, as discussed in Response to Comments 528 and 572, this option
would lead to a further proliferation of WMP agencies and hinder the ability of the Department
to work closely with each WMP agency to develop a satisfactory WMP. That is not to say that
they are endowed with land use regulation authority that is held by municipalities as a result of
WQMP rules. Instead, the responsibilities of municipalities at N.J.A.C. 7:15-5.8 recognize that
municipalities have the authority and responsibility to make the zoning decisions needed to

develop a satisfactory WMP.

N.J.A.C. 7:15-1.1
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143. COMMENT: The scope of the water quality management policies and procedures in

N.J.A.C. 7:15-1.1 must be expanded to address coordination of WQMP and WMP planning with
the State Planning Act and SDRP; the State Fair Housing Act and COAH’s Substantive and
Procedural Rule Requirements; Municipal Land Use Law and Municipal Master Plans; and

County Planning Enabling Legislation and County Master Plans. (9, 19)

144. COMMENT: The rule proposes that new WMPs be consistent with additional
environmentally oriented legislation (e.g. Coastal Area Facility Review Act and the Endangered
and Nongame Species Conservation Act). However, other regional planning initiatives, such as
the Fair Housing Act, were not included. The rules should use a balanced approach to regional
planning, recognizing the need for such realities as economic growth and the fact that while it
may be in the general interest of the environment to exclude sewer service in certain locations,
thereby hoping to exclude development, it might be more environmentally sound to allow for

sewer service to protect the environment when development is inevitable. (19, 28)

145. COMMENT: The rule should require WMPs to be consistent with the State Planning Act

and the Fair Housing Act in addition to the environmentally oriented statues used. (78)

RESPONSE TO COMMENTS 143 THROUGH 145: The purpose of N.J.A.C. 7:15-1.1 is to list
the major functions of the rule as set forth in the Water Quality Planning Act. These purposes
include establishing policies and procedures regarding “Coordination of WQM planning with
Coastal Zone, Hackensack Meadowlands, Highlands and Pinelands programs and municipal

zoning” and “Mechanisms to resolve conflicts among State agencies, designated planning
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agencies, applicants, and other parties affected by this chapter.” These purposes adequately

capture the suggested additions to the purposes of the WQMP rule.

The Department is charged with improving, enhancing, and protecting the quality of New
Jersey’s natural environment, as well as to ensuring equitable and beneficial uses of the State’s
waters. Today’s problems require more creative and comprehensive solutions - solutions that
take into account not only today’s needs, but result in a sustainable water resource to meet the
needs of future generations. As the implementing rules of the Water Quality Planning Act, the
primary objective of this rule is to maintain, and where attainable, restore the chemical, physical
and biological integrity of the surface and ground water resources of the State. Accordingly, the
rules prescribe water quality management policies, procedures and standards which protect
public health; safeguard fish, aquatic life, and scenic and ecological values; and enhance
domestic, municipal, recreational, industrial and other uses of water. A sustainable economy
must conserve environmental quality, while taking into account the economic and social costs
and benefits of development. Sustainable development calls for comprehensive planning
through an inclusive public process that involves citizens, businesses, scientists, government
agencies and other stakeholders. WMPs developed in accordance with the rule will identify the
wastewater management and water supply needs and the overall means to address them under the
environmental build-out condition. Balance is achieved as municipalities make land use
decisions informed by the WMP and local planning objectives, mindful also of obligations under

the Fair Housing Act.
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146. COMMENT: N.J.A.C. 7:15-1.1(a) must be amended to cite only the statutes that are
related to wastewater management planning; and to clearly articulate how wastewater

management planning furthers the purposes of each cited statute.

The Department refers inappropriately to eleven statutes as the basis for the proposed water
quality management policies and procedures. The mere mention of a statute does not give the
Department the authority to control other programs. Further, if the Department proceeds to
combine all other regulatory programs within the Water Quality Management Planning rules,
then the Department must revise its current regulatory scheme that allocates permitting

responsibility to other Departmental Divisions. (18, 42, 44, 45, 61)

RESPONSE: The Legislature gave the Department a wide array of power to address water
quality and water quantity planning in the statutes cited as authority for these rules. In exercising
that power, the Department is authorized to address the broad scope of environmental concerns
expressed by the Legislature in those enactments in these comprehensive water quality planning
rules. See, I/M/O Stormwater rules, 384 N.J.Super. 451 cert. den. 188 N.J. 489 (2006). Further,
the fact that the Department has promulgated these comprehensive water quality planning rules
does not negate or alter the Department's ability to address other, specific concerns, such as

wastewater discharge control, in its other regulatory programs.

147. COMMENT: Support was expressed for the inclusion of regional stormwater plans in
Water Quality Management Plans at N.J.A.C. 7:15-1.1(a)6. Funding of these regional plans is

key to the implementation of New Jersey’s Stormwater Rule, N.J.A.C. 7:8. (10, 80)
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RESPONSE: The Department acknowledges support of this provision which identified regional
stormwater management plans as a type of amendment to areawide WQM plans. Regional
stormwater management plans are allowed, but not required under the Stormwater Management
rule, N.J.A.C. 7:8. They are intended to provide an opportunity for development,
implementation and maintenance of a plan specific to the stormwater management needs of a
defined drainage area, as an alternative to the Statewide performance standards. The Department
has provided funding for such plans through the Clean Water Act Section 319 nonpoint source
pollution grant program and the New Jersey Corporate Business Tax has and will continue to
offer funds as available and as consistent with established funding eligibility and priority for the

development of regional stormwater management plans.

148. COMMENT: N.J.A.C. 7:15-1.1(a)1 through 10, which requires wastewater management
planning coordination with other planning programs, municipal zoning and the withdrawal of

sewer service areas where wastewater management plans are not current is supported. (10, 80)

RESPONSE: The Department acknowledges this comment in support for these provisions of the

rule.

149. COMMENT: The requirement at N.J.A.C. 7:15-1.1(a)7 that the Highlands program
coordinate wastewater management planning in the Highlands, as is already the case for the
Coastal Zone, Hackensack Meadowlands and Pinelands programs, is supported as is including

coordination of municipal zoning into this paragraph. However, as most WQM plans are not
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readily available, this provision will be almost impossible to implement in accordance with

requirements for the Continuing Planning Process. (22, 76)

150. COMMENT: Areawide WQM plans should be made available for public review via the
Department’s website. A comprehensive database of all amendments to each areawide WQM
plan should be maintained by the Department and made available to the public via the
Department’ s website on an ongoing basis. A process and schedule for updating areawide
WQM plans appears necessary and appropriate in order to assure that WQM plans are in a
condition that facilitates consistency determinations in a timely and efficient manner, as well

supports the review and approval of proposed WQM plan amendments or revisions. (9, 19)

RESPONSE TO COMMENTS 149 AND 150: The Department acknowledges support for
requiring coordination with the Highlands rules and plans in development of wastewater
management plans. Regarding availability of WQM plans, the degree to which the originally
adopted WQM plans are available is not certain, but they do exist in hardcopy and are available
both at the Department and, where applicable, with the Designated Planning Agency. As stated
by the commenters, these plans have been significantly modified over the years through the
development of wastewater management plans and specific amendments to the WQM plans,
some of which were provided in digital format, while others were not. Recognizing the need to
make key elements of the WQM plans more accessible, the sewer service areas identified in the
WQM plans have been consolidated into a GIS coverage and that coverage was adopted into
each of the twelve areawide Water Quality Management Plans on October 11, 2006 (38 N.J.R.

4756). The coverage is maintained and updated regularly as new revisions and amendments are

148



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

adopted and the most recent version is available on the Department’s website at

http://www.nj.gov/dep/watershedmgt/rules.htm. As WMPs are developed under this rule, the

goal is that the electronic format will be consistently used and the plans will be readily accessible
to guide decision making, both the Department and locally. As plans created in an electronic

format are completed, they will be made available on the Department’s website.

151. COMMENT: Conflicts in planning requirements may arise in specific planning regions
such as the Pinelands, the Delaware River Basin, and the Highlands, etc. How and by whom will
these conflicts be mediated? The enacting statutes of these planning areas provide for veto
power by these planning commissions and the Department. While many can say no, who says

yes? What happens if each agency exercises a veto? (18, 32)

RESPONSE: Under the previous rule, the Department worked closely with sister agencies to
develop WMPs and amendments that were mutually satisfactory. With creation of the Highlands
Preservation and Planning areas, the Highlands Council has been added to the list of agencies
with which the Department will coordinate. As in the past, the Department will continue to
coordinate closely with sister agencies, but will retain the final decision making authority with

respect to WQMP maodifications.

152. COMMENT: The Department should provide the statutory authority for N.J.A.C. 7:15-

1.1(a)13 to establish “the process for identifying water bodies on the List of Water Quality

Limited Segment and establishing total maximum daily loads.” (18, 42, 44, 45, 61)
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RESPONSE: The Federal Clean Water Act (33 U.S.C. 1251 et seq.) and the Water Quality

Planning Act (N.J.S.A. 58.11A) require the Department to establish surface water quality
standards (Section 303 ( ¢ ) of the Clean Water Act, 33 U.S.C. 88 1251 et seqg. and N.J.SA.
58.11A-7b), list waters that do not conform to those standards on the List of Water Quality
Limited Segments (also known as the 303(d) list), (Section 303(d) of the Clean Water Act (33
U.S.C. § 1313(d)) and N.J.S.A. 58:11-7c (1)), and to develop TMDLSs for the listed waters

(Section 303(d) of the Federal Clean Water Act (33 § U.S.C. 1313(d)) and N.J.S.A. 58:11A - 7c

(2)).

153. COMMENT: Support was expressed for N.J.A.C. 7:15-1.1(a)13 which requires inclusion
of water quality limited segments and the establishment of TMDLs through this rulemaking and
for N.J.A.C. 7:15-1.1(a)14 which requires the consideration of environmentally sensitive areas in

the designation of wastewater service areas. (10, 80)

RESPONSE: The Department acknowledges the support of these provisions.

154. COMMENT: The Department should provide the statutory authority for N.J.A.C. 7:15-
1.1(a)14 to establish “designation of appropriate wastewater service areas in consideration of

environmentally sensitive areas.” (18, 42, 44, 45, 61)

RESPONSE: The legislative authority for the Water Quality Management Planning rules, as
described in Response to Comments 132 through 134, and including the purposes stated at

N.J.A.C. 7:15-1.1(a)14, include the Water Quality Planning Act, N.J.S.A. 58:11A-1 et seq.; the
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Water Pollution Control Act, N.J.S.A. 58:10A-1 et seq.; the Department’s enabling legislation,

N.J.S.A 13:1D-1 et seq.; the Highlands Water Protection and Planning Act, 13:20-1 et seq.; the
Endangered and Nongame Species Conservation Act, N.J.S.A 23:2A-1 et seq.; the Flood Hazard
Area Control Act, N.J.S.A. 58:16A-50 et seq.; theWatershed Protection and Management Act,
58:29-1 et seq.; Freshwater Wetlands Protection Act, N.J.S.A. 13:9B-1 et seq.; the Wetlands Act
of 1970, N.J.S.A. 13:9A-1 et seq.; the Coastal Area Facility Review Act, N.J.S.A. 13:19-1 et
seq.; the Stormwater Management Act, N.J.S.A. 40:55D-93 through 99; the Realty Improvement

Sewerage and Facilities Act, N.J.S.A. 58:11-23 et seq.

N.J.A.C. 7:15-1.3

155. COMMENT: Although the antidegradation policy is not expressly addressed in N.J.A.C.
7:15-1.3, it is at the core of any effort by the states and the Federal government to restore, protect
and maintain water quality. Certain aspects of the proposed rule trigger the Department’s
antidegradation review obligations, but no antidegradation review is required under the proposed
rule. In Ciba-Geigy, the New Jersey Supreme Court specifically discussed the issue of allowing
the lowering of water quality based on a balancing of other social interests as a component of an
antidegradation analysis. The Department must first engage in this thorough analysis before any
action is taken under the proposed rule upon adoption that may in any way diminish water

quality. (49)

RESPONSE: Under Ciba-Geigy, New Jersey is required to adopt a statewide antidegradation
policy that is included in the Surface and Ground Water Quality Standards. The SWQS and

GWAQS contain antidegradation policies, which the WQMP rules support and implement by
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requiring an antidegradation analysis at N.J.A.C. 7:15-5.25(d)3 that conforms with the

requirements at N.J.A.C. 7:9B-1.9.

156. COMMENT: Proposed N.J.A.C. 7:15-1.3 is too broad and must be revised or deleted.
N.J.A.C. 7:15-1.3(a)1 must be amended to cite only the statutes that are necessary for the

Department to implement the Water Quality Management Planning rules. (18, 42, 44, 45, 61)

RESPONSE: The Legislature gave the Department a wide array of power to address water
quality and water quantity planning in the statutes cited as authority for these rules. In exercising
that power, the Department is authorized to address the broad scope of environmental concerns
expressed by the Legislature in those enactments in these comprehensive water quality planning

rules. See, I/M/O Stormwater rules, 384 N.J.Super. 451 cert. den. 188 N.J. 489 (2006).

157. COMMENT: N.J.A.C. 7:15-1.3(a)2 must be amended to exclude the redundant
“standards” as there are other Departmental permitting programs to address enforcement of

standards. (18, 42, 44, 45, 61)

RESPONSE: It is appropriate for this rule to contain standards associated with achieving the
objectives of the authorizing statutes. Such standards provide notice to the regulated public to
help them determine if projects or activities are in compliance with the rule. The fact that other
DEP regulations contain standards on related matter does not make the standards set forth in this
rule redundant. See, I/M/O Stormwater rules, 384 N.J. Super. 451 cert. den. 188 N.J. 489 (2006)

The standards referred to at N.J.A.C. 7:15-1.3(a)2 are those for determining whether the
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provisions of the WQMP rules are met. It is appropriate for any rule to contain standards related
to achieving the objective of that rule. This is the best way to ensure that there is a transparent
process by which the regulated public can determine if projects or activities are in compliance
with the rule. However, the standards needed to assess conformance with the WQMP rules do
not supersede nor are rendered unnecessary by the existence of standards in rules that are related

to the objectives of those rules.

158. COMMENT: N.J.A.C. 7:15-1.3(a)14, which includes the rule purpose of encouraging
development of comprehensive regional wastewater management planning is supported.
However, the rule does not seem to include a description of the requirements for regional plans.

(22, 76)

RESPONSE: The rule section that was cited, N.J.A.C. 7:15-1.3(a)14, does not refer to another
sort of wastewater management plan. The amendment to this section deletes the phrase
“sewerage facilities” and replaces it with “wastewater management planning” to correct what
had been perceived as categorical support for regional treatment facilities over any other sort,
without consideration of secondary impacts, such as interbasin transfer. This change was made
to clarify that one of the purposes of this chapter is to encourage the broad wastewater
management planning principle that planning should encompass a regional perspective, not just

to articulate generalized support for regional sewerage facilities.

N.J.A.C. 7:15-15
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159. COMMENT: Proposed amendments that bring definitions into consistency with

definitions in other updated Department rules are supported. (10, 80)

RESPONSE: The Department believes that working toward consistency between rule
definitions, where there isn’t a need for differing definitions to serve the differing needs of the
different programs, will create less confusion for the public and regulated community and

acknowledges the commenters’ support.

160. COMMENT: The rules use various terms in the proposal which need definitions including:
amendments; areawide Water Quality Management plan; consistency determination; designated
area; designated planning agency; domestic treatment works; industrial treatment works; non-
designated area; plan amendment (amendments); revision (revisions); significant
modification(s); site-specific pollution control plan; treatment works; wastewater management

plan; and water quality based effluent limit(ation)s. (85)

RESPONSE: Existing N.J.A.C. 7:15-1.5 includes definitions for all of the terms listed by the
commenter. No changes were proposed to any of these definitions so the text of these changes
did not appear in the rule proposal. However, the re-adopted rule contains definitions for these

terms.

161. COMMENT: The rules use various terms in the proposal which need definitions including:

average domestic flow, consistency determination review and consistency review; consistent;
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formal consistency determination review; inconsistent; Pinelands Area; Pinelands National

Reserve; regional stormwater management plan, and sewer connection ban. (85)

RESPONSE: While existing N.J.A.C. 7:15 does not contain definitions in N.J.A.C. 7:15-1.5 for
the terms the commenter lists above, each of these terms is defined within the text of the rule
document where the term is used. When terms are used in specific sections or even an
occasional subchapter of a rule, but are not used extensively throughout the rule document, the
terms are frequently cross-referenced to other rules or defined within the section where the term
is used instead of in the definitions section of the overall rule document. As such, “average
domestic flow” is described at N.J.A.C. 7:15-5.18(f). “Consistency determination review,”

LR AN1Y

“consistency review,” “consistent,” “formal consistency determination review,” and
“inconsistent” are defined or described in N.J.A.C. 7:15-3.1 and 3.2. Pinelands Area and
Pinelands National Reserve are defined by cross-reference at N.J.A.C. 7:15-3.7. Regional
stormwater management plan is defined by cross-reference at N.J.A.C. 7:15-3.4(b)5, while sewer
connection ban is defined by cross-reference at N.J.A.C. 7:15-3.4(1)2. Since these terms are

already defined or cross-referenced to other rules in the rule text, these terms were not added to

N.J.A.C. 7:15-1.5.

162. COMMENT: The rules use various terms in the proposal which need definitions including:
average planning flow; build-out; consistency; dams - Class I, Il, I1l; de-designated,;
environmental build-out analysis; margin of safety; measurable change; Natural Resources
Management Plan; nitrate dilution standard; nitrate planning standard; population estimates;

population projections; reserve capacity; septic management plan; significant indirect users; soil-
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bioengineering; total committed flow; wastewater management plan amendment, wastewater

management plan revision, wastewater management plan update; and water service area. (85)

RESPONSE: While adopted N.J.A.C. 7:15 does not contain definitions in N.J.A.C. 7:15-1.5 for
the terms the commenter listed above, except for the term “wastewater management plan update”
which is already defined at adopted N.J.A.C. 7:15-1.5, each of these terms is defined within the
text of the rule document where the term is used or the terms are cross-referenced to other rules
in the section where the term is used instead of appearing in the definitions section of the overall
rule document. As such, “average planning flow” is described at N.J.A.C. 7:15-5.18(d)8 and
(e)3. “Build-out” and “environmental build-out analysis” are described at N.J.A.C. 7:15-5.25(c).
“Consistency,” when related to a “consistency determination” is defined or described in N.J.A.C.
7:15-3.1 and 3.2, while elsewhere “consistency” means agreement among the parts of a complex
whole, as defined in any general dictionary of the term. Class I, 11, and I1l dams are defined by
cross-reference to the Dam Safety Standards, N.J.A.C. 7:20, at N.J.A.C. 7:15-3.1(b)18. The term
“de-designated” is used at N.J.A.C. 7:15-3.4(e) to refer to a circumstance in which a designated
agency, a defined term, losses that designation. The term is self explanatory and requires no
definition. The term “margin of safety” is described at N.J.A.C. 7:15-6.3(b)5iii while the term
“reserve capacity” is described at N.J.A.C. 7:15-6.3(b)5iv. The term “measurable change” is
used at N.J.A.C. 7:15-5.25(d)3 with respect to the antidegradation analysis where there is a
cross-reference to the Surface Water Quality Standards, in which this term is defined. The term
“Natural Resources Management Plan” is cross referenced to plans developed by the Natural
Resources Conservation Service at N.J.A.C. 7:15-3.5(b)4x(3). At N.J.A.C. 7:15-3.5(b)4vi the

phrase “nitrate dilution standard” was used incorrectly in place of the correct term “nitrate
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planning standard” and will be corrected on adoption to “nitrate planning standard.” N.J.A.C.
7:15-3.5(b)4vi refers to N.J.A.C. 7:15-5.25(h)2, in which the correct term is used. The term
“nitrate planning standard” is adequately defined at N.J.A.C. 7:15-5.25(¢e). The terms
“population estimates” and “population projections” are used to describe estimates or projections
of future populations and acceptable sources for this information are codified at N.J.A.C. 7:15-
5.25(d)1ii, thus no further definition is necessary. A “septic management plan” is merely a
demonstration that areas to be served by individual subsurface sewage disposal systems are
subject to a local mandatory maintenance program, such as an ordinance, as required and
described at N.J.A.C. 7:15-5.25(e)3, making a separate definition unnecessary. The term
“significant indirect users” is defined by cross-reference to the NJPDES rules, N.J.A.C. 7:14A-
1.2, at N.J.A.C. 7:15- 4.3(a)1, while “soil-bioengineering” is defined by cross-reference to the
Flood Hazard Area Control Act Rules, N.J.A.C. 7:13, at N.J.A.C. 7:15-3.1(b)16. The term “total
committed flow” was used incorrectly at N.J.A.C. 7:15- 5.6(a)6 and the word “total” is deleted
upon adoption. The corrected term “committed flow” is already defined at N.J.A.C. 7:15-1.5.
Also, while the terms “wastewater management plan amendment” and “wastewater management
plan revision” are not specifically defined, the terms “amendment” and “revision” are defined at
N.J.A.C. 7:15-1.5 and N.J.A.C. 7:15-5 describes wastewater management plans in detail,
therefore, the Department does not think it is necessary to provide separate definitions for these
terms. Finally, the term “water service area” is defined by cross reference to N.J.A.C. 7:10-
11.5(c)6 at N.J.A.C. 7:15-5.17(a)15. For the reasons stated above, these terms were not added to

N.J.A.C. 7:15-1.5.
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163. COMMENT: The rules use various terms in the proposal which need definitions including:

activity; additional measures; alteration of the sewer service area; center based development;
employment projections; endorsed plan; extraordinary hardship; legally enforceable guarantees;
mapping revision; maximum extent feasible; modify; Pinelands Commission; planned future
development; pollutant load; pollutants of concern; pollution control technologies; project;
public water supply service area; regional water supply plans; repeal; revised amendment;
septage management areas; State Planning Commission; soil characteristics, features, types;
stream corridor restoration plan; stream bank stabilization plan; total flow; total flow projection;

treatment works service area; water quality targets; and watershed restoration plans. (85)

RESPONSE: The Department does not believe it is necessary to include definitions of the above
listed terms for the reasons set forth below. The terms “activities” and “project” are used widely
throughout this rule. However, the terms merely reflect actions or development requiring
Department permits, thus the terms are used in their common usage, making definition
unnecessary. The term “additional measures” is used once at N.J.A.C. 7:15-5.25(g)7 and this
term as used is self explanatory because the reference is to “additional measures” as specified in
an adopted TMDL or watershed restoration plan. The TMDL or watershed restoration plan
would specify the additional measures. The term “alteration of the sewer service area” is only
used at N.J.A.C. 7:15-3.4(l) and is self explanatory as alteration of a sewer service area is any

77 &k

change to the sewer service area. The terms “center based development,” “endorsed plan” and
“State Planning Commission” are used at N.J.A.C. 7:15-5.24(h) and these terms are linked to the
State Development and Redevelopment Plan and approvals granted by the State Planning

Commission thus the definitions can be found in the State Plan and are not repeated here.
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“Employment projections” is information to be provided in accordance with N.J.A.C 7:15-
5.8(a)4 and is intended to be used in support of wastewater flow projections in urbanized
municipalities. No definition is provided because the term is self explanatory. “Extraordinary
hardship” is used at N.J.A.C. 7:15-5.25(g)3 and 6 and N.J.A.C 7:15-5.25(h)5 with respect to
allowed exceptions to the standards for protecting riparian buffers and steep slopes. The
Department terms are self explanatory in their context and provided examples of circumstances
that might constitute an extraordinary hardship in the rule summary. For example, there could be
aspects of shape or orientation peculiar to the property. The extraordinary hardship provision
could allow pedestrian access to a stream in a homeowner’s back yard or to build ancillary
structures such as deck or pool where there is no alternative outside the riparian zone. Or, it
could be an economic hardship that would prevent a minimum economically viable use of the
property based upon reasonable investment unless encroachment on a steep slope or riparian
buffer is allowed. This would allow construction of a single family home on a property that is

wholly contained within the riparian zone or steep slope.

The term “legally enforceable guarantees” is used in the existing rule at N.J.A.C. 7:15-5.19(b)
and the Department believes this term is self explanatory. The term “mapping revision” is used
at N.J.A.C. 7:15-5.24(f)1 and is one possible finding with respect to the U. S. Environmental
Protection Agency Environmentally Sensitive Area grant condition, which prohibits the
extension of sewers into environmentally sensitive areas. Mapping revisions and waivers are
defined and determinations made by EPA, thus no definition in this rule is necessary. The terms
“maximum extent feasible” and “pollution control technologies” are used at existing N.J.A.C.

2.3(a)6 to describe the Department’s responsibilities to act as a resource for DPAs and county
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planning boards and to provide them with technical assistance and information on BMPs and

“pollution control technologies.” The Department believes these terms are self explanatory and
no further definition is required. The term “modify” does not appear within the rule text,
therefore does not require definition. The Department does not believe it is necessary to define
the term “Pinelands Commission” as this agency has been in existence since 1978 and is

commonly known by the general public.

The term “planned future development” is self explanatory as this is development planned for the
future. The term “pollutant load” is used at N.J.A.C. 7:15-5.25(d)3 and N.J.A.C. 7:15-6. The
term is self explanatory in the context used and its meaning is clear based on the Federal
regulations incorporated by reference for TMDLs at 40 CFR 130.7(c) and (e). The term
“pollutants of concern” does not appear within the rule text, therefore does not require definition.
A “public water supply service area” is the area serviced by a “public water supply.” Since the
term “public water supply” is defined, the Department does not believe it is necessary to
separately define the areas serviced by these facilities. The term “regional water supply plans”
is used at N.J.A.C. 7:15-5.25(f) and (h). It refers to any plan approved by the Department that
addresses regional water supply issues, such as those that have been developed or are under
development as an outcome of the New Jersey Water Supply Plan, and is self explanatory. The
term “repeal” does not appear within the rule text, therefore does not require definition.

However under the Rules for Agency Rulemaking at N.J.A.C. 1:30-1.2, the term “repeal” is used
to describe a rulemaking proceeding to declare a rule as void, the effect of which is to terminate
the legal effect of such a rule prospectively only. Under this proposal, portions of the previously

adopted rule were repealed
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The term “revised amendment” appears at N.J.A.C. 7:15-3.4(g)2ii and merely means a change to
the WQM plan amendment application. The Department does not believe this term needs to be
defined. The term “septage management area” is used once in the existing rule at N.J.A.C. 7:15-
3.4(k) to denote one of the types of information that is included within amendments to areawide
WQM plans from water quality management planning related documentation in 201 Facilities
Plans approved by the Department and USEPA after May 31, 1975. As this is the only use of the
term in these rules and it relates to a document that is not prepared under these rules, the
Department does not believe the term needs to be defined. The terms “soil characteristics,” “soil
features,” and “soil types” are all used in relationship to the Habitat Suitability Determination at
N.J.A.C. 7:15-5.26, which references the U.S. Department of Agriculture (U.S.D.A.) Natural
Resources Conservation Service as the source for this information and where definitions can be
found. The term “stream corridor restoration plan” does not appear within the rule text, therefore
does not require definition. The term “stream bank stabilization plan” appears at N.J.A.C. 7:15-
5.25(h)5iii and “watershed restoration plan” appears at N.J.A.C. 7:15-5.25(g). A stream bank
stabilization plan would be a plan intended to stabilize a stream bank, while a watershed
restoration plan would be a watershed restoration plan developed in accordance with EPA’s
Nonpoint Source Program and Grants Guidelines for States and Territories, available at

http://www.epa.qgov/fedrgstr/EPA-WATER/2003/October/Day-23/w26755.htm, as stated in the

rule proposal summary. Such a plan would be developed with the objective of restoring a
watershed to a condition that attains water quality standards. These terms are self explanatory
and require no further definition. The terms “total flow” and “total flow projection” refer to a

sum of flows, which the Department believes are self explanatory terms that do not require a
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definition. The term “treatment works service area” does not appear within the rule text,

therefore does not require definition. Finally, the term “water quality target” appears only at
N.J.A.C. 7:15- 6.3(b)2. There it is defined as the water quality objective fora TMDL. The rule
proposal summary provided the explanation that the water quality target may be the numeric or
non-numeric (that is, narrative) standards that are not being attained or a target that reflects a
water quality target better than the standards. The target may also be expressed in terms of
attaining specific designated uses. The target is typically the numeric water quality standard for

the pollutant of concern. In some cases, the standards allow development of site specific criteria.

Acid Producing Soils

164. COMMENT: The Department proposes a new definition for “acid producing soils” that is
used in proposed N.J.A.C. 7:15-5.25(g)2ii(4), which requires a 150 foot riparian zone for areas
containing acid producing soils. Both the definition and the referenced section should not be
adopted, as it is inappropriate to place buffers on this type of soil through these rules. The
current rules provide detailed measures to prevent impacts from acid soils and no justification is

set forth for a 150 foot buffer other than to further restrict development. (18, 42, 44, 45, 61)

RESPONSE: The riparian zones outlined in the rule are identical to those established in the
Flood Hazard Area Control Act rules, N.J.A.C. 7:13, which were effective November 5, 2007
(see 39 N.J.R. 4573(a)). These rules apply a 150-foot riparian zone along streams containing
acid producing deposits in order to prevent the degradation of water quality and the riparian zone
due to exposure to acid. For consistency, it is appropriate to include areas containing acid

producing soils as a category that warrants a 150-foot riparian zone through these rules. A
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discussion detailing the justification of the riparian zones can be found in summary of this rule at

39 N.J.R. 1908 and in the summary of the Flood Hazard Area Control Act rule at 38 N.J.R. 3971.

Actual Flow

165. COMMENT: The proposed amendments to the Water Quality Management Planning rules
contain conflicting and inconsistent definitions of wastewater flow including those for actual
flow and design flow for facilities that discharge to surface waters and ground waters. These
inconsistencies appear to originate from the inconsistencies in the current regulations where
planning has been conducted on the basis of annual average flow, and the Capacity Assurance
Program is based upon a consecutive three month flow without a clear definition of the
appropriate three month period and the treatment plant flow limitation contained in the NJPDES
permit which is generally defined as either maximum monthly flow or annual average or both.
The Department should develop consistent definitions for actual flow and a consistent basis for

projection of future flows from proposed facilities. (4, 35, 73)

RESPONSE: The proposed amendments to the WQMP rules define “actual flow” consistent
with N.J.A.C. 7:14A, the Pollutant Discharge Elimination System rules, where the requirements
for the Capacity Assurance Program and NJPDES permits are codified. Therefore, there is no
longer any inconsistency with regard to this definition. The term “design flow” is not used in the
WQMP planning rules. However, the Department has required the projection of “planning
flows” to be based on the projected flow criteria at N.J.A.C. 7:14A-23.3 or 7:9a-7.4, which is

consistent with the definition of “design flow” in N.J.A.C. 7:14A.
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166. COMMENT: The Department proposes to amend the definition of “actual flow.” As the

Water Quality Management Planning rules is a planning rule, the actual flow should be based on
longer-term data (for example, yearly average rather than as proposed based on a “period of three

consecutive calendar months™). (18, 42, 44, 45, 61)

RESPONSE: The proposed amendments to the term “actual flow” were only related to including
industrial treatment works in the definition to be consistent with how this term is defined in the
NJPDES rules at N.J.A.C. 7:14A-1.2. The Department believes it is appropriate for the WQMP
and NJPDES rules to calculate “actual flow” in the same manner to facilitate the determination

of consistency for decision making.

167. COMMENT: The proposed definition of “actual flow” will address past difficulties with

inconsistencies between the “permitted flow” and the “planning flow” and is supported. (38)

RESPONSE: The Department acknowledges the commenter’s support of this clarification.

Applicant

168. COMMENT: The Department correctly notes the necessity of proposing a new definition
for “applicant,” as the term is used extensively in the rule. However, the term should be revised
to specify which type of “approval,” rather than generally stating “for an approval pursuant to

this chapter.” (18, 42, 44, 45, 61)
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RESPONSE: As the commenters noted, the term “applicant” is used extensively in the rule and
depending on the type of application, the “applicant” can vary. The Department believes the rule
is clear on who can be an applicant for each type of approval and does not believe providing a

definition which lists all possible approvals is necessary.

Areawide WQM plan

169. COMMENT: The definition of “areawide plan” or “areawide WQM plan” should clearly
state the plan’s contents, and the role of the designated planning agency versus the Department in
terms of Plan development. All interested parties need to clearly understand the genesis of this
type of plan, and the information that it should contain, as well as which entity, the State or the

county, should have ultimate responsibility for developing such a plan. (81)

RESPONSE: The content of the areawide WQM plan is described in the Water Quality Planning
Act at N.J.S.A. 58:11A-5. Additionally, the relationship between the Statewide, areawide and
county Water Quality Management Plans is described at N.J.A.C. 7:15-2.2. The role of the
Department and the designated planning agency is described in N.J.A.C. 7:15-2.3 and 2.4
respectively. Addition of this information to the definition of areawide plan would not further
clarify the plan’s contents or the role of the designated planning agency versus the Department in

terms of Plan development.

Best Management Practices
170. COMMENT: The definition of “Best Management Practice (BMP)” in N.J.A.C. 7:15-1.5

should include the term “eliminate pollution” because it is fundamental to the Clean Water Act.
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Also, there is a change in the text in which it is suggested that an “agency” selects a BMP. The
term “agency” is broad, including private entities, so it should be clarified who selects the BMP.

It should be a Department power. (86)

RESPONSE: The definition of “Best Management Practices” has been revised to be consistent
with N.J.A.C. 7:14A, the Pollutant Discharge Elimination System rules. The definition as
written encompasses the concept of eliminating pollution wherein it is stated that “Best
Management Practices (BMPs)” means “...practices to prevent or reduce the pollution” and
“...to reduce or eliminate the introduction of pollutants...” It is not necessary to further amend
this definition to stress the intent to eliminate pollution. ldentification of agencies as having the
role of selecting an appropriate BMP to meet its nonpoint source control needs does not suggest
that the Department would relinquish its approval role where BMPs are proposed as part of a

permit application.

Clustering

171. COMMENT: The term “clustering” needs to be added to N.J.A.C. 7:15-1.5. (53)

172. COMMENT: The term “clustered residential development” should be defined. (85)

RESPONSE TO COMMENTS 171 AND 172: The term “clustering” does not appear within the
rule text, therefore does not require definition. The term “clustered residential development” is
described at N.J.A.C. 7:15-3.5(b)4x, the only place where the term is used in the rule, therefore it

is not necessary to repeat a definition in N.J.A.C. 7:15-1.5. As indicated at N.J.A.C. 7:15-
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3.5(b)4x , “clustered residential development” is an area where an applicant ensures that a

minimum of 70 percent of a residential development property is permanently restricted from
development, subject to a conservation restriction prepared in accordance with N.J.A.C. 7:15-
1.7, and provided conditions are met related to the nitrate level that must be met in septic areas,
the avoidance of environmentally sensitive areas, and implementation of BMPs on agricultural

areas that remain in the deed restricted area.

Committed flow
173. COMMENT: The proposed definition of “committed flow” will help clarify the status of

sewer extensions already under review and is supported. (38)

RESPONSE: The Department acknowledges the commenter’s support of this clarification.

174. COMMENT: There is a typographical error in the first sentence of the proposed new

definition for “committed flow.” The “or” should be “of”. (18, 42, 44, 45, 61)

RESPONSE: The Department thanks the commenters for pointing out this typographical error.

The “or” has been corrected to “of.”

Composite zoning
175. COMMENT: The proposed definition of “composite zoning” needs to be revised to clearly
allow the historic practice of county planners when creating a composite zone, which is to define

a range of parcel sizes with a somewhat arbitrary mean to be used as the typical value for the
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composite zone, rather than the weighted average as proposed. The generation of weighted

averages is a laborious process which is not warranted in planning documents on the county

scale. (38)

176. COMMENT: The definition of “composite zoning” needs to be refined such that the entity
responsible for the development of wastewater management plan is provided with enough
information to feel confident that the methodology that a county and/or municipality use will be
approved. The current definition does not indicate the degree of refinement necessary for
residential zones. It states only that “under composite zoning, residential zones that would allow
a similar density of units would be consolidated into a single zone with an intermediate density

of units to represent all of the similar zones.” (81)

RESPONSE TO COMMENTS 175 AND 176: Recognizing that no one approach would address
all of the potential sets of circumstances throughout the State, the definition of composite zoning
is purposely flexible to allow the county or municipality to formulate composites that make sense
given the range of zones that apply in the planning area for which they are responsible. The
Department is planning to work closely with the WMP agencies to ensure that satisfactory
WNMPs are developed in a timely fashion. Therefore, the WMP agency’s proposed approach to
composite zoning, or to exercise the option to use zoning directly without composites, should be
part of the discussion during WMP development to ensure satisfactory WMPs are developed

effectively and efficiently.
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177. COMMENT: There is a new definition of “composite zoning” in N.J.A.C. 7:15-1.5. Is this

term used in the Municipal Land Use Law? The definition itself, how the term is used in the

rule, and the need for the term is unclear and should be clarified. (86)

RESPONSE: As explained in the summary for the rule proposal, composite zoning is a
compilation of various similarly zoned areas into a single representative zoning designation,
which is allowed to be used in the environmental build-out analysis as an acceptable
simplification of the calculation of zoning yield. It is not required that composite zoning be
used; the WMP agency may elect to use actual zoning yields in the environmental build-out
analysis. Under composite zoning, residential zones that would allow a similar density of units
would be consolidated into a single zone with an intermediate density of units that represents a
weighted average of similar zones. This allows a simplification of the build-out calculation with
minimal loss of accuracy where a municipality has a large number of individual zoning
designations for residential, commercial, and other land use types, each of which allows a range
of development intensity depending on such factors as availability of sewer service or use of a
clustering option. Composite zoning or municipal zoning is a required submittal item at
N.J.A.C. 7:15-5.17 and is used as part of the environmental build-out analysis at N.J.A.C. 7:15-
5.25. There are inherent uncertainties as to how individual development projects will proceed,
because of peculiarities of the land such as the shape of the parcel, or access and infrastructure
issues that make a precise determination of build-out yield impossible. A good approximation of
the development yield of undeveloped and underdeveloped lands is sufficient to inform the
analyses required at N.J.A.C. 7:15-5.25. Therefore, grouping of various similar zoning types in a

composite of the component types will allow for a sufficient level of detail that can be efficiently
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and effectively used in the GIS-based build-out model. An example of a composite zoning

approach follows: A municipality’s residential zones that allow 10,000, 15,000 and 20,000
square foot lots can be grouped as one intermediate, or composite, zone based on an area-
weighted average of the contributing zones. In the above example, if there were 400 acres of
10,000 square foot zone, 500 acres of the 15,000 square foot zone and 800 acres of the 20,000
square foot zone, the 10,000 square foot zone would be 24 percent of the total 1,700 acres for the
three zones, the 15,000 sq ft zone would represent 29 percent of the total and the 20,000 square
foot zone would represent 47 percent of the total. By multiplying the percent by area of each
zone allowance, the weighted average lot size for the contributing zones is determined: (24
percent x 10,000) + (29 percent x 15,000) + (47 percent x 20,000) = 16,150 square feet is the

composite zone for the 1,700 acres.

178. COMMENT: As proposed, the use of the new definition for “composite zoning” would
infringe on local zoning powers. The proposal does not provide for the public notice procedures
under the MLUL. If the Department determines to use composite zoning, it must provide a
statewide methodology to standardize the process of consolidating zoning districts and in order
to be valid, such a methodology must enable independent parties to replicate the results. (18, 42,

44, 45, 61)

RESPONSE: As described in the Response to Comment 177, use of composite zoning is an
allowable option to simplify the environmental build-out analysis, but is not required. The
composite zones identified for the purpose of the environmental build-out do not become actual

building zones and, therefore, have no relevance with respect to the MLUL or existing zoning.
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As described in the Response to Comments 175 and 176, a single approach to selecting the make

up of the composites will not be appropriate for the whole State and flexibility has been provided
for each county/municipality to formulate composite ranges based on the existing zones in the
planning areas. However, the formulation of the composites created for the analysis would need
to be identified in the WMP and would be subject to public review along with the WMP as a

whole.

Conservation design
179. COMMENT: The term “conservation design” needs to be added to N.J.A.C. 7:15-1.5.

(53)

RESPONSE: The term “conservation design” does not appear within the rule text, therefore

does not require definition.

Conservation restriction

180. COMMENT: The definition of “conservation restriction” includes the term “loam,” a term
that has multiple common meanings. In some contexts, the term loam is used to refer to
“topsoil”; in other contexts, it is a USDA defined soil textural classification with precisely
defined sand, silt and clay percentages. It appears to be used in this context to forbid the
excavation or removal of topsoil. It should either be defined in the rule or removed as it appears

to be redundant since the same paragraph precludes the removal and excavation of “soil.” (84)
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RESPONSE: The Department used the definition of “conservation restriction” found in the New

Jersey Conservation Restriction and Historic Preservation Restriction Act at N.J.S.A. 13:8B-2
except for two minor modifications. Particularly, the statutory definition was amended by
removal of the phrase "interest in land less than fee simple absolute, stated in the form of a right"
from the first paragraph and the addition of a provision to allow for existing agricultural uses to
continue. Items one through seven of the definition are the same as the statute and in the

Department’s Coastal Zone Management rules and Coastal Permit Program rules.

The Department believes the term “conservation restriction” should continue to be defined
consistently with other Department rules and the Act, with the exceptions noted above. The term
loam is in common use as both a distinct soil textural class and as an indistinct but desirable soil
type, such as topsoil. In either case, it is redundant with the broader term “soil” which also
appears in the string of materials that cannot be removed. However, the list is multiply
redundant in this respect, in that peat could also be interpreted as soil. This redundancy is to
ensure that there will be no question that the mineral substrate in the conserved area can not be

removed, no matter how it might be characterized by commonly used nouns.

181. COMMENT: At proposed N.J.A.C. 7:15-1.5, the definition for “conservation restriction”
limits or forbids certain activities, including some common agricultural activities. It should be
clarified that for conservation restrictions on lands for continuing agricultural purposes, those

activities are allowed. (66)
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RESPONSE: The definition of “conservation restriction” clearly makes provision for continuing

agricultural uses to be allowed within conservation restriction areas, thus if the agricultural
practice is already occurring, the agricultural activity will not be prohibited under the
conservation restriction. The Department does not believe that further clarification of this point

IS necessary.

County water quality management plan

182. COMMENT: The definition of “county water quality management plan” “means a county
plan prepared by a county planning board pursuant to Section 5 of the Water Quality Planning
Act.” A more expansive definition of this plan and how it relates to a county wastewater

management plan is needed. The interrelationship between the two plans and the responsibility

for developing them needs to be clearly stated. (81)

RESPONSE: The Water Quality Planning Act at N.J.S.A. 58:11A-5 provides that every county
planning board may conduct a countywide waste treatment management planning process and
prepare a county water quality management plan, which shall be consistent with the areawide
WQM plan or plans. The content of a county water quality management plan is not specified,
but is required to be consistent with the areawide WQM plans. To date, no county has ever
expressed an interest in preparing such a county water quality management plan. The
Department believes it is extremely unlikely that any county would opt to prepare a separate
county water quality management plan, in addition to the county WMP, and, thus, did not

provide more information about these plans or describe how they would relate to WMPs.
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There are 12 existing areawide WQM plans that cover the whole State. These plans were

developed by designated planning agencies and where no agency was designated, the
Department in the 1970’s. Thus, the WQMP rule does not provide any requirements for
development of areawide WQM plans, as they already exist. The new county WMPs, which are
required by the rule, will contain much of the same information as the original 12 areawide
WQM plans, but will not replace them in their entirety, thus WMPs are, and remain,
amendments to areawide WQM plans. However, the new 21 county WMPs will provide updated
information in a more useful form, thus changing the original outdated areawide WQM plan
documents. County boards of chosen freeholders are given the responsibility to develop county
WMPs at N.J.A.C. 7:15-5.4. The Department anticipates WMPs will be developed by their
respective planning departments or consultants. The rule also described the roles of the
Department at N.J.A.C. 7:15-2.3 and designated planning agencies at N.J.A.C. 7:15-2.4, thus no

changes to the rule are necessary.

Designated use

183. COMMENT: The definition of “designated use” in N.J.A.C. 7:15-1.5 should include the
Ground Water Quality Standards because there are designated uses that need to be protected
under the Ground Water Quality Standards that are not in the designated use definition in the

Surface Water Quality Standards. (86)

RESPONSE: The Department’s intention, as indicated in the summary at 39 N.J.R. 1875, is to
assure that the definition of “designated uses” in this rule is consistent with the term as defined in

the Surface Water Quality Standards, N.J.A.C. 7:9B. This is because the relevance of designated
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uses, as used in the rule, relates to surface waters, not ground waters. The term is used at

N.J.A.C. 7:15-3.5(b)4viii(2) as part of the evaluation criteria to determine if a “reclaimed water
for beneficial reuse” project in a non-tidal watershed can qualify for a WQM plan revision,
instead of an amendment. To qualify as a revision, the RWBR project must demonstrate that
there will be no adverse effects on any downstream designated use as a result of the project. In
addition, the term is used in proposed N.J.A.C. 7:15-6 with respect to defining segments that
should be placed on the List of Water Quality Limited Segments for which a total maximum
daily load is expected to be needed. Where designated uses are not met in a segment due to a
specific pollutant, a segment should be placed on the List of Water Quality Limited Segments.

The List of Water Quality Limited Segments and TMDLs apply only to surface waters.

Endangered Species

184. COMMENT: The proposed definition of “endangered species” refers only to species of
wildlife, and does not include plant life. Although the summary portion of the proposed rules
state that plant species that have been identified and mapped on the Department’s Natural
Heritage Priority Sites database, and that their habitats will be identified and protected like
endangered wildlife species, the Rules themselves do not say this. This definition should be

amended to incorporate the Department’s stated intent to protect endangered plant species. (17)

185. COMMENT: This proposed definition of “endangered species” refers only to endangered
species of wildlife and does not include plants. This definition should be expanded to include
plants listed on both the Federal and State lists. Reference that plant species “have been

identified and mapped on the Department Natural Heritage Priority Sites database” affords
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inadequate and insufficient protection and incorrectly regulates plants to a lower level of

protection. Plants form the foundation of biodiversity, and therefore logically must be protected

to the same degree as wildlife. (49)

RESPONSE TO COMMENTS 184 AND 185: The rule protects plant species that are located
within Natural Heritage Priority sites, as it does endangered and threatened animal species that
use habitat that is ranked 3, 4, or 5 by the Landscape Maps, by incorporating both into the
composite GIS analysis that will remove certain environmentally sensitive areas from sewer
service area. As such, plant species that are mapped as Natural Heritage Priority Sites are
protected whether or not they are specifically noted in the definition of endangered species.
Given that the WQMP rule has a planning perspective, protection of plant species that are not
mapped is not feasible. These species will be afforded appropriate protection on a project

specific basis through land use permitting.

Environmental build-out analysis
186. COMMENT: The Department should propose a definition for the term “environmental
build-out analysis” as this is a requirement pursuant to proposed N.J.A.C. 7:15-5.25(c). (18, 42,

44, 45, 61)

RESPONSE: An environmental build-out analysis is described in great detail in N.J.A.C. 7:15-

5.25(c). The Department does not believe it is necessary to additionally define the term in

N.J.A.C. 7:15-1.5.
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Environmentally sensitive area

187. COMMENT: Support was expressed for including endangered and threatened species in
the definition of “environmentally sensitive areas.” However, the definition should be expanded
to include riverine and steep slopes. The rule proposal itself defines slopes over 20 percent as
environmentally sensitive and includes them under N.J.A.C. 7:15-3.2(c)1viii as a possible
condition making an area unsuitable for development and includes them at N.J.A.C. 7:15-

5.17(a)11 as a mapping requirement. (22, 76)

188. COMMENT: Amend the current definition of “environmentally sensitive areas” to include
threatened and endangered species habitat; lands that drain to water supply reservoirs; lands that
drain and have the potential to directly impact water supply intakes; prime aquifer recharge
areas; designated well head protection areas; wetlands; steep slopes; contiguous forest cover;
riparian buffers; and the headwaters of less than 50 acre drainages. This change will strengthen

the State’s ability to protect and improve water quality. (86)

189. COMMENT: The definition of environmentally sensitive areas should include more water

variables, such as surface water intakes, impervious cover, and recharge areas. (59)

190. COMMENT: There is support for the inclusion of threatened and endangered species
habitat as identified through the Landscape Project, Natural Heritage Priority sites, Category One
protection areas, and wetlands in the definition of “environmentally sensitive areas.” However,
the Department should consider adding Well Head Protection Areas (WHPA) to the definition of

environmentally sensitive areas. The type and intensity of development that occurs within a
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WHPA directly affects the quality and quantity of New Jersey’s drinking water. Over time,
sewers leak and break and when placed in WHPASs unnecessarily risk contamination of drinking
water sources. Therefore, sewer service areas should not be located with in WHPAs. The
Department should also add high ground water recharge areas to the definition of
environmentally sensitive areas. Sewer service areas and the high percentage of impervious
cover that they support are inappropriate for high aquifer recharge areas, which sustain drinking
water sources for more than 25 percent of New Jersey residents. Additionally, the Department
should consider amending the “environmentally sensitive areas” definition to include forest
patches larger than 100 acres, as well as 300 foot buffers surrounding trout production and
maintenance streams, as well as streams upstream of surface water intake points. These forest
and stream features hold special ecological significance for maintaining clean water resources,

maintaining biodiversity, and combating global warming. (82)

191. COMMENT: The definition of “environmentally sensitive areas” fails to identify and
include specific types of areas that are known to be important to the maintenance and
improvement of water quality and that are inappropriate for inclusion in sewer service areas or
other wastewater disposal areas, such as steep slopes, headwater areas and contiguous forest
tracks, to name a few. Also, the definition should identify and include “special areas” as defined
under the Rules on Coastal Management, N.J.A.C. 7:7E. Such areas should be identified and
listed in the definition. The definition should further state that environmentally sensitive areas

include, but are not limited to, the types of areas listed. (17)
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192. COMMENT: Additional attributes should be included in the definition of

“environmentally sensitive areas,” such as Well Head Protection Areas that protect areas
adjacent to public and community water supply wells. Well Head Protection Areas are
delineated pursuant to the Safe Drinking Water Act and the Source Water Area Protection
Program in order to address the horizontal extent of ground water captured by a well pumping at
a specific rate over a two-, five-, and twelve-year period. Other areas that should be designated
environmentally sensitive include ground-water recharge areas mapped by the New Jersey
Geological Survey (specifies “SRANK A/B”) that provide for aquifer recharge, stream baseflow,
and wetland occurrence; forest patches larger than 100 acres; and trout production and trout
maintenance streams, as well as streams upstream of surface water intake points and 300 foot
buffers around both. Without these additions, significant environmentally sensitive areas will be
left unprotected. Moreover, once these attributes of environmental sensitivity are integrated into
the definition, the number of patches of environmentally sensitive land that are 25 acres or more

increases because the definition uses a composite approach. (49)

193. COMMENT: A weakness in the proposed WQMP rules is that while the proposal calls for
mapping of steep slopes and other environmentally sensitive areas, nowhere in the rules are these
steep slopes, contiguous forests, and scenic corridors actually protected. It is asked under the
planning process for towns to map certain environmentally sensitive features like steep slopes,
but then there is no prohibition on putting sewers into steep slope areas. There seems to be a
disconnect here. Steep slopes have to be mapped but they are not regulated or protected because

they are not defined as environmentally sensitive areas. Other important areas like contiguous
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forests and scenic corridors are also not regulated, so there is a whole level of environmentally

sensitive areas that aren’t included in the definition of environmentally sensitive area. (65, 79)

RESPONSE TO COMMENTS 187 THROUGH 193: The definition of environmentally
sensitive areas specifically notes four features in order to illustrate some of the types of areas that
the Department will consider as environmentally sensitive, for example, in the sewer service area
delineation requirements at N.J.A.C. 7:15-5.24. Threatened and endangered species habitat and
riparian zones, which are listed by some of the commenters as needing to be added are already
specifically listed in the definition. As recommended by one commenter, the definition does not
limit the term to those areas that are listed. The Department selected this method rather than
attempt to list every type of environmentally sensitive area to avoid the potential to suggest that
non-listed areas were not environmentally sensitive by virtue of not being listed. Thus, the
addition of more types is unnecessary. The rule allows WMP agencies to exclude other areas,
including environmentally sensitive areas, from designation for sewer service, which could
include the types of areas suggested by the commenters. For additional discussion regarding
those environmentally sensitive areas that are considered as part of the composite geographic
information systems analysis for sewer service area delineation, which are not identical to those
listed in the definition, see the Response to Comments 706 and 739. It should be noted that the

rule does provide protections for steep slopes through the provisions at N.J.A.C. 7:15-5.25(Q).

194. COMMENT: The definition of “environmentally sensitive areas” cannot be left open
ended. The words “but are not limited to” should be removed. The State does not have the

power to arbitrarily add factors to the list without scientific justification and a thorough public
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review. Additionally, the use of the Landscape Mapping is far reaching, proving to be full of

errors, and also has never undergone any official public comment or scrutiny. The inclusion of
“rare” or “Other Priority Species” in this definition is opposed. Neither the Federal nor the State

endangered species statutes carry this protection to that extreme. (58)

RESPONSE: The definition of "environmentally sensitive areas™" does not determine those
environmentally sensitive areas that will be considered as part of the composite GIS analysis that
is used to delineate the sewer service area. Rather, it is a broader term, a subset of which is listed
in N.J.A.C. 7:15-5.24 to determine the sewer service area boundary. For further discussions on
the use of the Landscape Maps, which were both peer reviewed and publicly notices, see
Response to Comments740 through 756. It should also be noted that the term “rare” does not
occur in this definition and the term "Other Priority Species” is used as a part of the official title

of the Landscape Maps.

195. COMMENT: The amended definition of “environmentally sensitive areas” should specify
whether this is required for only Rank 3, 4 and 5 of the Landscape Maps. The summary states
that the definition “lists specific areas mapped as endangered or threatened wildlife species
habitat,” however, this is inconsistent with the proposed definition: “environmentally sensitive
areas include, but are not limited to.” The Department should use the more precise language of

the summary in the definition.
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Also, it is unclear what the effect would be if wetlands are mapped. The Department should

specify the resultant implications where the presence of wetlands is indicative of an

“environmentally sensitive area.” (18, 42, 44, 45, 61)

RESPONSE: The definition of “environmentally sensitive areas” is a broad term, a subset of
which is listed in the definition. The summary language for the definition of environmentally
sensitive areas identifies the changes made to the definition, wherein certain areas were selected
to list as examples of environmentally sensitive areas. The areas that were listed, which are areas
mapped as endangered or threatened wildlife species habitat on the Department’s Landscape
Maps of Habitat for Endangered, Threatened or Other Priority Species, Natural Heritage Priority
Sites, wetlands and riparian zones, along with others, are identified in N.J.A.C. 7:15-5.24 as
areas to be excluded when determining the sewer service area boundary. N.J.A.C. 7:15-5.24(b),
states that only endangered and threatened species habitat are among the areas to be excluded
from sewer service. This is the same as areas ranked 3, 4, or 5 by the Landscape Maps because
areas ranked 1 or 2 are not considered endangered or threatened species habitat. For further
discussions on the use of the Landscape Maps, which were both peer reviewed and publicly
notices, see Response to Comments 740 through 756. In accordance with N.J.A.C. 7:15-
5.24(b)4, wetlands mapped pursuant to N.J.S.A. 13:9A-1 and 13:9B-25 is to be excluded from
areas designated as sewer service area. This data is available as a download on the Department’s

webpage http://www.nj.gov/dep/gis/listall.html titled “Wetlands.”

Equivalent dwelling unit
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196. COMMENT: The definition of “equivalent dwelling unit” at N.J.A.C. 7:15-1.5 states that
the assumed three-bedroom three-person residential unit is assumed to generate 500 gallons per
day of wastewater or 30 pounds of nitrate per year. In N.J.A.C. 7:14A for Treatment Works, the
amount of wastewater per three-bedroom residential unit is 300gpd. In N.J.A.C. 7:9A for septic
systems, the amount is 350 gpd for a three-bedroom unit. Wastewater generation should be
consistent throughout the Department regulations. There is no explanation for using 500 gpd.

(14)

197. COMMENT: The proposed new definition of “equivalent dwelling unit” refers to the
“standard residential unit upon which the nitrate dilution model is based, which is a single family
home with three bedrooms and three residents ... assumed to generate 500 gallons per day of
wastewater or 30 pounds per year of nitrate.” First, the rule proposal does not indicate the
authority and basis for this assumption, nor is this found in any other Department regulations.
The definition should provide this information, as it forms the basis for nitrate dilution modeling
at N.J.A.C. 7:15-5.25. Second, the definition includes regulatory provisions as to the
“equivalency measure” and how and when it is to be used. Provisions as to when and how the
equivalency measure is to be used should be moved to the appropriate regulatory sections.
Lastly, the proposal refers to 500 gallons per day of wastewater in this definition, but later refers
to 300 gallons per day, which is a confusing discrepancy that should be clarified. (18, 42, 44, 45,

61)

RESPONSE TO COMMENTS 196 AND 197: The term “equivalent dwelling unit” is used at

N.J.A.C. 7:15-5.25 for the evaluation of future development relative to the nitrate planning

183



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

standard in ground water of two mg/L. Because it is used in multiple locations, it is appropriate

to include this term among the definitions. The concept of an equivalent dwelling unit was
developed in order to equate the typical residential dwelling unit to non-residential types of
development. This approach allows a simple way to determine conformance of various
development types with the overall HUC 11 nitrate loading analysis, which produces a result in
terms of residential dwelling units. A three bedroom house with three persons per dwelling unit
was selected as typical because based on the most recent 2000 US Census, the average household
size in New Jersey is 2.68, which the Department rounded up to three. Further, as detailed in the
rule summary for N.J.A.C. 7:15-5.25(e)1iii, the majority of homes constructed outside of
Metropolitan Statistical Areas (MSAS) that are most representative of areas in New Jersey served
by ISSDSs contain three-bedrooms. This data can be accessed online at

http://www.census.gov/const/www/ under Characteristics of New Housing. Because this

standard is applied with respect to ISSDSs, the flow figures from the Standards for Individual
Subsurface Sewage Disposal Systems, N.J.A.C. 7:9A-7.4, were used. According to the
Standards for Individual Subsurface Sewage Disposal Systems, N.J.A.C. 7:9A-7.4, the
wastewater flow associated with a three bedroom house is 500 gallons per day (200 gpd for the
first bedroom and 150 gpd for each additional bedroom). Assuming 3 persons yields a load of 30
pounds of nitrate per year, based on the assumption of 3 persons per dwelling unit and that each
person produces 10 pounds of nitrate per year. The volume of 300 gallons per day is used in the
definition of infill at N.J.A.C. 7:15-1.5 to specify how flow volumes are to be calculated for the
purpose of determining conformance with the flow limit allowed for infill connection as
described at N.J.A.C. 7:15-8.1(b)1. The volume also represents that associated with a single

residential unit but is different than the 500 gallons per day discussed above, because it is
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derived from the Department’s rules for estimating future flows to sewers at the NJPDES rules,

N.J.A.C. 7:14A-23.3.

The Department agrees there should be consistency among rules and used the Standards for
Individual Subsurface Sewage Disposal Systems, N.J.A.C. 7:9A-7.4, with respect to ISSDSs and
the NJPDES rules, N.J.A.C. 7:14A, with respect to wastewater treatment provided by facilities
subject to NJPDES rules, generally those with collection of waste and conveyance to and
treatment at a remote facility. The flow specifications between these two rules differ, however,
because of the need to incorporate additional conservative assumptions when discharging to an
on site, underground tank compared to a discharge to collection lines that will convey
wastewater to a treatment facility, which offers flow attenuation, is subject to close monitoring
and is not subject to the decrease in efficiency experienced with a homeowner maintained
system. Consistent with the premise to rely on the NJPDES (N.J.A.C. 7:14A) flow
specifications when conveyance/treatment facilities are utilized for treatment, to determine the
number of dwelling units equal to the flow thresholds relevant to this type of treatment, the flow
of 300 gpd was used for a single family home in accordance with the NJPDES rules, N.J.A.C.

7:14A-23.3.

198. COMMENT: Wastewater generation per capita is beyond any reasonable evidence.
N.J.A.C. 7:15-1.5 provides planning flows of 165 gallons per day per person, or approximately
220 percent of the typical value of 75 gallons per capita per day generated. The equivalent
dwelling unit calculation is only 225 gallons per day per unit not the 495 proposed here. Even

the staggeringly conservative Highlands standard promulgated by the Department utilizes 75
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gallons per person per day. This is a reasonable and consistent value and should be substituted

for the 165 figure. (75)

RESPONSE: The Department assumes the commenter derived the value of 165 gallons per
person per day from the flow of 500 gallons per day per dwelling unit and an assumption of 3
persons per dwelling unit numbers used in the definition of an equivalent dwelling unit. The
value of 500 gallons per day per unit is only used in determining the number of equivalent
dwelling units under the analysis at N.J.A.C. 7:15-5.25(e). It is not used for estimating flow for
wastewater treatment facilities that are regulated under NJPDES. The value of 500 gallons per
day is the minimum flow assumption required at N.J.A.C. 7:9A-7.4 for a 3 bedroom house. As
explained in Response to Comments 196 and 197 , it is necessary to plan for a conservative flow
contribution when septic systems are the method of wastewater management, but where NJPDES
regulated wastewater treatment methods are used, alternative flow numbers apply. As supported
by the commenter, at N.J.A.C. 7:15-5.18(f), the Department uses 75 gallons per day per capita as
the projected planning flow with respect to NJPDES regulated wastewater treatment facilities

where future specific residential dwelling types are unknown.

Existing water quality

199. COMMENT: There is no definition for existing water quality in the rules and there needs
to be because existing water quality is the underlying baseline against which all planning should
be done and against which the antidegradation policies are enforced. How existing water quality
is defined has regulatory implications. The rules do not address how the antidegradation policies

are reflected in the planning process. The definition of existing water quality should be based
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upon what is actually present in the water body based upon four quarter of sampling. EXxisting

water quality should not include future projected permitted wasteload allocations from point
sources or future projected runoff from nonpoint source pollution from approved sewer service
areas or wastewater service areas. If this definition can not legally be added on adoption, then it

should be proposed or re-proposed as applicable. (86)

RESPONSE: An antidegradation analysis is required for a new or expanded NJPDES facility.
The Department proposed to codify in the SWQS the implementation of the existing
antidegradation policies in 2005 (see 37 N.J.R. 3480(a)). As indicated in the proposal, all
applicants for new or expanded point source discharges are required to perform an alternatives
analysis to determine whether an alternative is available that will prevent a calculable change in
water quality. The applicant is expected to consider feasible modifications to existing and
proposed systems, enhanced/alternative treatment technologies and relocation/connection to
another treatment plant. If the Department agrees that there is no feasible alternative to the
proposed surface water discharge, the Department may require the applicant to initiate a water
quality study. The objective is to avoid authorizing more loading to the waterbody where ever
feasible. However, where the Department determines that a water quality study is necessary to
determine “existing water quality,” projected future impact associated with unrealized pollutants
are not factored into the calculation. Four quarterly samples are insufficient to characterize
existing water quality. The number of samples needed to characterize existing water quality
depends on the specific pollutant. In general, the NJPDES program requires a minimum of 20

samples collected over the critical condition, usually summer low flow when the impact from the
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discharge is expected to be most severe. For these reasons, the Department does not agree that a

definition of existing water quality is necessary.

Highlands planning area, Highlands preservation area, and Highlands Region

200. COMMENT: The definitions of “Highlands planning area,” “Highlands preservation
area,” and “Highlands Region,” should be modified to acknowledge that in addition to the
municipalities identified in the Highlands Water Protection and Planning Act, three additional
municipalities were included in the State Development and Redevelopment Plan Highlands
Special Resource Area, all in Sussex County: Andover Borough, Andover Township and
Lafayette Township. The State Plan recommended the entire Highlands Region for special
protection and did not distinguish between the preservation and planning areas. This division is
a fiction, not based on science and was a compromise devised to secure the support of Highlands

county freeholders, who lobbied the Highlands Task Force with this proposal.

These definitions should also extend to the zones in the (Draft) Regional Master Plan (RMP): the
Protection Zone, Conservation Zone and Community Development Zone. At a minimum, the
Protection Zone, which in the Draft RMP comprises 65 percent of the Highlands Region, should
receive protections equivalent to those in the Preservation Area. The definitions should further
consider including the rest of the Highlands Region from an ecosystem perspective, as opposed

to limiting the protections to an area defined by arbitrary geopolitical boundaries. (49)

RESPONSE: The Highlands Water Protection and Planning Act established the “Highlands

Region” at N.J.S.A. 13:20-7. The Water Quality Management Planning rules cannot redefine the
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boundaries contained therein. It would be inappropriate for the WQMP rule to treat as Highlands
areas any areas that are not statutorily designated as such in the Highlands Water Protection and
Planning Act, N.J.S.A. 13:20-7, or to treat areas in the Highlands Planning Area as if they were
in the Highlands Preservation Areas. Therefore, no change in the definitions are needed to

reflect recommendations in the State Plan.

Impervious surface
201. COMMENT: The definition for “impervious surface” should not include porous paving,
paver blocks, and gravel as this is inconsistent with the definition in the stormwater regulations.

Defining the above terms as “disturbed land” would be more accurate. (22, 76)

RESPONSE: This definition of “impervious surface” is taken directly from the Highlands Water
Protection and Planning Act rules (N.J.A.C 7:38) in an effort to be consistent with that rule and
other Department planning rules that regulate land use. The Stormwater Management rules,
N.J.A.C. 7:8, are regulatory requirements that govern the stormwater quantity, quality and
recharge development standards for State, municipal, and regional stormwater management
requirements, plans and ordinances. Under the Stormwater Management rules, gravel is not
considered an impervious surface since an impervious surface by definition does not provide any
ground water recharge. The New Jersey Geological Survey Groundwater Recharge
Methodology recognizes the ability for gravel to contribute some recharge. Therefore, the
Stormwater Management rules consider areas that use porous pavement and paver blocks as
permeable, under N.J.A.C. 7:8-5.2(d), allowing for exemptions for specific linear development

projects. However, for the purposes to establishing the trigger for the stormwater management
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rules, porous paving, permeable concrete and interlocking concrete pavers are recognized as

impervious since these measures do not reduce runoff volume into a stormwater BMP; rather,

they directly convey all of the volume to a subsurface infiltration BMP.

“Disturbed land” has never been defined in any Department rule, however, “disturbance” is
defined in Highlands Water Protection and Planning Act rule and in this proposed rule and both
rules include “impervious surfaces” in the definition. Placement of [those things] would be

considered disturbance under the Stormwater Rule as well.

202. COMMENT: There is support for the proposed addition of the definition of “impervious

surface.” (38)

203. COMMENT: The definition of “impervious surface” is an improvement because of its

consistency with the Highlands Water Protection and Planning Act. (49)

204. COMMENT: The definition for “impervious surface” is more accurate and descriptive
than the definition in N.J.A.C. 7:8, specifically because gravel is correctly included as is the
inclusion of any “...material that has made the surface resistant to infiltration by water.”

Therefore, this definition is supported. (10, 80)

RESPONSE TO COMMENTS 202 THROUGH 204: The Department acknowledges the

commenters’ support of this definition.
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205. COMMENT: The definition of “impervious surface” includes any structure, surface, or

improvement that reduces or prevents absorption of stormwater. This would include lawn areas

and other land treatments that while reducing absorption as compared to the existing condition,
would not meet the definition of impervious areas provided in Technical Release 55, Urban
Hydrology for Small Watersheds. This definition should be modified to be consistent with

TRS5. (84)

206. COMMENT: This one size fits all definition of “impervious surface” will eliminate any
incentive for replacement of true impervious materials with more porous alternative materials
that would allow some infiltration. Some alteration of this definition to encourage greater use of

more porous materials in construction is recommended. (88)

RESPONSE TO COMMENTS 205 AND 206: The use of the term “impervious” is for planning
purposes under these rules and is utilized as a surrogate for impacts of general development. The
use “impervious” serves to identify areas where redevelopment is allowed, and the broad use of
this term encourages redevelopment. The Department recognizes, however, that stormwater
computations under the Stormwater Management rules, N.J.A.C. 7:8, are based on the runoff
characteristics and not the generalized impacts utilized for planning purposes. In the context of
compliance with the Stormwater rules, the runoff characteristics are of paramount importance.
The Natural Resources Conservation Service (NRCS) methodologies for runoff computations are
cited in the Stormwater Management rules. Any use of those computations would necessarily
follow the NRCS guidance for their use, including the NRCS TR55 — Urban Hydrology for

Small Watersheds publication. The Department believes that the use of alternative surfaces and
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more permeable surfaces for runoff reduction is sufficiently encouraged by the Stormwater

Management rules through the requirements for use of nonstructural strategies and the numerical

performance standards.

Infill area

207. COMMENT: The proposed definition of an “infill area” needs to be revised to allow for
flows of up to 8,000 gallons per day provided the total acreage is less than 10 acres. This is more
consistent with circumstances occurring in developed municipalities, and will allow planners and
reviewers to focus their efforts on more significant projects by not having to process smaller,

more routine projects. (38)

RESPONSE: The Department limited the volume of wastewater generated between existing
improved lots to 2,000 gallons per day or less in “infill areas” to minimize the potential for
unintended environmental impacts through either nonpoint source pollution, water supply stress,
or the alteration of significant undisturbed blocks of habitat. This rule requires all new
development associated with wastewater discharges of greater than 2,000 gpd, including
residential developments totaling six or more dwelling units and expansions of existing facilities
that have not previously assessed environmental impacts, to assess the impacts associated with
that development through a new or updated wastewater management plan. It is not the
Departments intent to review several small proposals, but to review a comprehensive wastewater
management plan once that will assess the environmental impacts of all future development in
accordance with the plan. Infill development with wastewater volume in excess of the

cumulative total of 2,000 gallons per day would involve the construction of sizable commercial
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development or more than five houses and has the potential to have more significant
environmental impacts including, but not limited to: nonpoint source pollution, modification of
hydrology in receiving waters, depletive and consumptive water uses, and modification or
destruction of environmentally sensitive areas. The potential for significant impacts from
development with wastewater flow in excess of 2,000 gallons per day warrants an assessment of
the cumulative impact through the wastewater management planning process, to prevent a
greater density of development than is appropriate or sustainable in terms of water resources

because the cumulative impacts of development in the WMP area have not been evaluated.

208. COMMENT: The definition of “infill area” provides for the use of 300 gallons per day
(gpd) when calculating the wastewater flow from single family development. This appears to be
inconsistent with the 500 gpd that is used for dwelling units throughout the rule. It should be

noted however, that 300 gpd is closer to reality. (84)

RESPONSE: “Infill area” is solely related to development connecting to existing public sewer
infrastructure and as such, the wastewater flow projection for a single family residential
development under the Pollutant Discharge Elimination System rules for Treatment Works
Approvals at N.J.A.C. 7:14A-23.3, or 300 gpd, is used. A standard residential unit upon which
the nitrate dilution model is based for individual subsurface sewage disposal systems, not sewer
connections, is assumed to generate 500 gpd of wastewater. The rules used and the wastewater
flow projections vary depending on if the wastewater is discharged to surface or ground water, or
if development is for a single family residence or more regional in nature. Thus, the 300 gpd

residential unit discharging to a regional sewer system and the 500 gpd equivalent per dwelling
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unit discharging to a septic system, can not be compared as if they are based on equivalent

premises..

Further, the commenter expressed an opinion that 300 gpd was a more realistic wastewater flow
projection for a single residence than 500 gpd. As stated in the Response to Comments 175 and
176, the rules that affect quantification of proposed discharge volumes as they pertain to ground
water discharges are found in the Standards for Individual Subsurface Disposal Systems at
N.J.A.C. 7:9A-7.4. The minimum volume for a residential dwelling generating ground water
discharges begins at 350 gpd. However, that volume is based on a 1-or-2 bedroom dwelling.

For a 3-bedroom (or more) single-detached dwelling or apartment proposed for ground water
discharges, the volume increases incrementally by150 gpd for each additional bedroom.
Accordingly, for a 3-bedroom dwelling or apartment the total is 500 gpd. The Department
believes the existing requirements for projecting future wastewater flows are appropriate and that

the planning and permitting rules should be consistent in this regard.

Intermittent Stream

209. COMMENT: The definition of “intermittent stream” should be revised to allow for a site-
specific demonstration of the presence of an intermittent stream without the bed and bank
present. The definition of “intermittent stream” in N.J.A.C. 7:15-1.5 is a more restrictive
definition than in the Stormwater Management rules by requiring a “bed and bank”. The
Stormwater Management rules are more flexible and allow a site-specific determination to be

made as whether an intermittent stream exists in a field. A site-specific field demonstration to
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show the existence of the resource must be allowed. If the resource is there, it becomes an

existing use that must be protected. (86)

RESPONSE: The Department is proposing a definition for the term “intermittent stream” to help
define which streams are subject to riparian zones. The riparian zones mirror the riparian zones
in the Flood Hazard Area Control Act (FHACA) Rules, N.J.A.C. 7:13. Since the FHACA rules
regulate site specific development the requirement for a site specific demonstration of the
presence of an intermittent stream without the bed and bank is appropriate. This rule, however,
is a planning rule that requires that local government adopt ordinances on a broader scale to
protect riparian zones consistent with goals of the FHACA rules. Site by site analysis is not
likely to be feasible for a local government developing an ordinance and therefore it is expected
that existing Department Geographic Information Systems data, such as the Department's
hydrography layer will be used to generate a map of riparian zones. While this layer contains
detailed and useful data it may not include streams without a bed and bank. It should also be
noted that the ordinances required by this rule do not replace existing Department rules and
therefore intermittent streams without a bed or bank that are currently regulated by other
Department rules (i.e. FHACA rules, Freshwater Wetlands Protection Act rules at N.J.A.C 7:7A
and Highlands Water Protection and Planning Act rules at N.J.A.C 7:38) will continue to be

regulated. Thus, no further clarification of this definition is required.

210. COMMENT: The definition of “intermittent streams” should specifically exclude man-

made drainage channels like farm ditches. (58)
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RESPONSE: The Department finds that many existing farm ditches are channelized former

natural watercourses that have been altered at a time when such alteration was legal. As such,
these ditches drain to streams and impact the water quality within the watershed. Due to the
altered nature of these watercourses and the nature and intensity of the adjacent agricultural land
use, they have a potential for negative water quality impacts and protections such as buffers are
essential to the restoration and protection of water quality. Furthermore, many such ditches are
regulated under other Department rules such as the Flood Hazard Area Control Act rules,
N.J.A.C. 7:13. These areas can also be important linkages between forested, emergent wetland
systems and surface waters, that provide corridors and habitat for endangered and threatened
species, and therefore they warrant protection through this and other Department rules. Given
the importance of these areas in maintaining and improving water quality, and providing habitat,

their exclusion for the definition of intermittent streams would be inappropriate.

211. COMMENT: Support was expressed for defining “intermittent streams” so that they may

be protected. (10, 80)

RESPONSE: The Department acknowledges the commenter’s support.

Landscape Maps

212. COMMENT: The definition of “Landscape Maps” at N.J.A.C. 7:15-1.5 uses the term
“documented occurrences.” It is unclear what a valid documented occurrence is. The definition
states that one “documented occurrence” is enough to establish a habitat area. This implies that

if someone “documents” a certain species passing through an area, that area could be assigned a
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regulatory constraining landscape ranking of 3, 4, or 5. This is of concern because the landscape

mapping is being incorporated into regulation, presumed to be valid and reliable, without being
subject to a full public review and comment process. The metadata for the Landscape Maps on
the Department website does not warrant the accuracy of the data and provides disclaimers. The
wastewater rules are being used to promote the agenda to protect habitats instead of proposing a
separate set of habitat protection rules that would be subject to public comment. For this reason,
the Landscape Mapping should not be used as a valid and reliable source for regulatory purposes.

(14)

RESPONSE: The protection of endangered and threatened species habitat is consistent with the
Department's mandate to protect the State's natural resources and is already incorporated in many
Department regulations. As such, it is entirely appropriate and consistent that this rule limit the
extension of sewer service to these areas, because the density of development that requires
sewers is inconsistent with protection of threatened and endangered species. Documented
occurrences are used to develop the Landscape maps. A detailed discussion of the process by
which such occurrences is incorporated into the Landscape maps is included in the Landscape

Project report which is available at http://www.nj.gov/dep/fgw/ensp/landscape/lp_report.pdf. All

such occurrences are verified by Department staff. It should also be noted that the method used
in developing the Landscape Project maps was both peer-reviewed and publicly noticed. In
recognizing that the Landscape Project maps represent a snapshot in time and that subsequent
legal alterations to the landscape may have occurred that affect the suitability of species habitat,
the rule at N.J.A.C. 7:15-5.26, does establish a Habitat Suitability Determination. This

determination provides agencies the ability to rebut the presumption of habitat in an area where it
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can be demonstrated that the area, through legal alteration, is no longer suitable habitat for the

relevant endangered or threatened species.

213. COMMENT: The proposed new definition for “Landscape Maps of Habitat for
Endangered, Threatened and Other Priority Wildlife” or “Landscape Maps” does not specify that
only habitats with a Rank of 3, 4 or 5 are of concern, but causes confusion with the inclusion of
discussion of all the habitat Ranks. The definition should be amended to include the following
clarifying statement taken from the summary: “Under this chapter, water quality planning
decisions will be based on Landscape Maps that identify endangered and threatened species

habitat with a Rank of 3, 4 or 5.” (18, 42, 44, 45, 61)

214. COMMENT: The required “Landscape Maps” include not only endangered and threatened
species but also that of “other priority wildlife as Rank 3, 4 and 5.” The Department should
substantiate its authority to regulate other priority wildlife for wastewater management planning.

(18, 42, 44, 45, 61)

RESPONSE TO COMMENTS 213 AND 214: The Department’s “Landscape Maps” include
habitat for endangered, threatened and other priority wildlife with Ranks of 1 through 5.
Therefore, it would be inappropriate to alter the definition of the maps themselves. At N.J.A.C.
7:15-5.24(b), the rule clearly states that only endangered and threatened species habitat, which is
the same as areas ranked 3, 4, or 5 by the Landscape Maps (areas ranked 1 or 2 are not
considered endangered or threatened species habitat) should be used in the composite GIS

analysis that delineates the sewer service area boundary. No further clarification of the

198



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

definition is necessary. Finally, this rule does not regulate other priority wildlife. For further

discussions on the use of the Landscape Maps, which were both peer reviewed and publicly

noticed, see Response to Comments 740 through 756.

215. COMMENT: Support was expressed for defining “Landscape Maps” so these valuable
tools can become part of the process when WQMPs and WMPs are being developed, which is

essential. (10, 80)

RESPONSE: The Department acknowledges this comment in support of this rule provision.

Linear development
216. COMMENT: The definition of “linear development” should not include private

driveways. Private driveways are not linear development. (86)

217. COMMENT: The definition for “linear development” should not include “drives” as a
basis for a waiver unless there is a clarification that only “public drives” are included, not drives

for private, residential use. (22, 76)

218. COMMENT: Private driveways do not belong on the list of linear developments. The
linear development list includes private drives, railroads, roads, and public utilities. Private
drives do not belong in this list because they are private and basically are site-specific while all
the other uses are public, such as utilities or roads, not site-specific and are related to a much

larger plan. (24)
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219. COMMENT: The characterization of a land use as being “linear development” is
significant because, pursuant to proposed N.J.A.C. 7:15-5.25(g)6 and (h)5, such development
may be excepted from the riparian buffer and steep slope requirements. The definition of this
term as proposed includes land uses such as roads, drives, railroads, infrastructure, transmission
lines and rights-of-way. Although several of the land use types described in the definition of
linear development are intended to benefit the public (such as transmission lines, railroads and/or
require alignments that generally cannot accommodate sharp turns to avoid short stretches of
steep slopes), drives and private rights-of way should not be included in the definition as they are
site specific and benefit only the individual landowner or developer and should not be excepted

from the riparian buffer and steep slope requirements. (17, 49)

RESPONSE TO COMMENTS 216 THROUGH 219: Development in riparian buffers and steep
sloped areas can only proceed when an applicant is able to demonstrate that there is no
alternative to placing linear development in those areas. For instance, for a development
proposal with multiple structures, the definition does provide for the minimum number of access
roads or drives necessary for emergency vehicle access and exit.. However, the rule does not
allow for a private drive to each structure, which could not be justified as the only alternative. A
private drive would be allowable to ensure access to a single structure proposal if there is no
feasible alternative to placement of the structure and the driveway that would avoid

encroachment.

Natural Heritage Priority Sites
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220. COMMENT: Support was expressed for defining “Natural Heritage Priority Sites” so

these valuable tools can become part of the process when WQMPs and WMPs are being

developed, which is essential. (10, 80)

RESPONSE: The Department acknowledges the commenter’s support of this rule provision.

Nonpoint Source
221. COMMENT: The definition of “nonpoint source” should not include “or may contribute to
water pollution.” If there is no contribution, it is not a source at all and should not be lumped in

with any other source. (58)

RESPONSE: The previous definition was very broad and nonspecific, providing only that a
nonpoint source is a contributing factor to water pollution that cannot be traced to a specific
discernible confined and discrete conveyance. The Department changed the definition of
“nonpoint source” to establish a more detailed definition that is consistent with the NJPDES
rules, N.J.A.C. 7:14A. Because nonpoint sources are often intermittent and driven by
precipitation events, the phrase “may contribute” is appropriate so that it is not incorrectly
interpreted that a nonpoint source must contribute to water pollution at all times to be considered

a source of a pollutant.

Permitted flow
222. COMMENT: The proposed definition of “permitted flow” needs to be revised to clarify

the meaning of “maximum allowable flow,” as “the maximum month design treatment capacity
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of the Domestic Treatment Works (DTW) in a Treatment Works Approval (TWA).” The

definition should also clarify that the permitted flow is based on average day or month. (38)

RESPONSE: The Department proposed this new definition of “permitted flow” consistent with
the definition in the NJPDES rules, N.J.A.C. 7:14A. Permitted flow is the allowable flow
number as contained in a NJPDES permit or TWA, whichever is most stringent. The basis for
determining a facility specific allowable flow is determined through the NJPDES or TWA
permitting process. Permitted flow is not determined by the design capacity of the treatment
works or the average flow at a treatment works, although these factors may be considered in the
determination. When issuing a NJPDES permit, the Department examines the allowable flow as
determined in the applicable WQMP, the most recent TWA, the dilution, ambient and other
water quality studies upon which the NJPDES limits were calculated, as well as impacts to
antidegradation. Compliance with a permitted flow is determined by the maximum average
monthly discharge, or as contained in the applicable NJDPES permit. Therefore, no changes

were made to the definition of “permitted flow.”

Planning flow

223. COMMENT: The proposed definition of “planning flow” needs to be revised to clearly
indicate that for existing service areas or treatment works, the “planning flow” includes the
existing flow as defined in N.J.A.C. 7:15-5.25(d) and that it should not be used to determine the
“permitted flow.” The reason for including the “existing flow” in the “planning flow” is evident.
The “planning flow” as defined in the rules is inconsistent with how permit limits are set, the

“permitted flows” are defined, and the design criteria set. Usually permit limits, the “permitted
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flow” and design criteria are set so that the facility can satisfy permit conditions during extreme

influent loadings (usually the maximum month) and represent the average conditions for that
extreme period. “Planning flow” as defined does not account for the widely accepted variations
in loadings that need to be recognized in the discharge permit if violations are to be avoided.

(38)

RESPONSE: The Department believes the definition of “planning flow,” which requires daily
flow that is estimated or anticipated to be contributed by wastewater generating facilities for its
service area would clearly include existing flows, as currently measured and reported in
Discharge Monitoring Reports to the Department and as described in N.J.A.C. 7:15-5.25(d), as
well any wastewater flows projected to be generated within the service area of the wastewater
treatment facility. The rule requires flows from future development to be calculated in
accordance with the flow numbers in the NJPDES rules and to be expressed as in NJPDES
permits (30-day average) to facilitate comparison for determining consistency. . NJPDES
permits may also establish additional effluent limits for other timeframes such as peak influent
flow periods. Planning flow projections based on N.J.A.C. 7:14A-23.3 include allowances for
normal inflow and infiltration (I/1). Often peak influent flows are related to excessive I/1
problems in the collection system. The Department does not believe it is appropriate to
encourage the expansion of wastewater treatment facilities to accommodate problems of
excessive I/I; rather wastewater treatment plant expansions should be based on actual wastewater
management needs as established through an environmental build-out analysis. Therefore, no

changes were made to the definition of “planning flow.”
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Point Source

224. COMMENT: The inclusion of landfill leachate collection systems as possible “point
sources” of pollution is supported, because this is the route pollution takes in many such

instances. (10, 80)

RESPONSE: The Department acknowledges the commenter’s support of this rule provision
which makes the definition of “point source” consistent with that used in the Surface Water

Quality Standards, N.J.A.C. 7:9B.

Reclaimed water for beneficial reuse

225. COMMENT: The definition of “reclaimed water” should include an exclusion for food
crops. Any reclaimed water use should be prohibited from use on food crops. This should be
clearly expressed and included within the rule definition, so nobody thinks you can use
reclaimed water on a food crop in New Jersey. Everybody agrees that reclaimed water should
not be used on food crops and this is the current policy in New Jersey. If this is not the policy in

New Jersey, clarify that on adoption. (86)

RESPONSE: The Department has established in its Technical Manual for Reclaimed Water for
Beneficial Reuse the requirements for projects involving reclaimed water applications involving
food crops that are incorporated into New Jersey Pollutant Discharge Elimination System
(NJPDES) permits, issued pursuant to N.J.A.C. 7:14A, to wastewater treatment facilities
authorized to reclaim water. There is no other mechanism under which RWBR activities can be

authorized. This rulemaking establishes how RWBR activities are made consistent with regional
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Water Quality Management Plans and requires Reuse Feasibility Studies as part of applications

to construct new or expand existing wastewater discharge facilities to minimize wastewater
discharges to Waters of the State. The requirements in the technical manual are instituted
through NJPDES permits that are based on EPA guidelines and programs instituted in other
states, such as Florida and California, where reclaimed water is currently used in farming
practices, including food crops. While there are currently no reclaimed water activities involving
food crops in New Jersey, the Department has determined that it is not appropriate to exclude

this activity as a viable option.

226. COMMENT: Support was expressed for the inclusion of a definition for “reclaimed water
for beneficial use” or “RWBR,” which encourages the re-use of water that is subject to NJPDES
standards. This approach is highly beneficial for water resource conservation and watershed

stewardship, provided the applicable NJPDES standards are carefully reviewed and the re-use is

compatible with the water quality of the reclaimed water. (10, 80)

RESPONSE: The Department acknowledges the commenter’s support of the RWBR program.

Restricted access reclaimed water for beneficial reuse

227. COMMENT: There is support for the new definition of the term “restricted access
reclaimed water for beneficial reuse” and the associated requirements. Provided the secondary
treatment requirements established in a NJPDES permit are complied with, such reclaimed water
can be used for a variety of non-potable uses including sewer jetting, street cleaning as well as

other uses. (82)
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RESPONSE: The Department acknowledges the commenter’s support of the RWBR program.

228. COMMENT: The proposed rule affords opportunities for the beneficial reuse of
wastewater under restricted access circumstances. The rule specifies that “restricted access
reclaimed water for beneficial reuse” shall require at least secondary treatment and that
permitted uses include sewer jetting, street cleaning, and dust control. “Secondary treatment”
should be specifically defined (for example, a typical, but not exclusive, definition would be 85
percent removal of BOD and TSS, or 30 mg/L BOD and TSS, but does not include disinfection).
At a minimum, disinfection of treated wastewater should be required for street cleaning, storm
sewer jetting, and dust control to preclude the introduction of sewage borne pathogens to the

environment. (84)

RESPONSE: This definition is consistent with the proposed description of restricted access
RWBR in the proposed readoption with amendments of the NJPDES rules proposed in the New
Jersey Register on March 17, 2008 at 40 N.J.R. 1478(a) in the proposed N.J.A.C. 7:14A-
2.15(a)1. Secondary treatment is defined by the United States Environmental Protection Agency
(USEPA) at 40 CFR 133.102 and is instituted through NJPDES permits issued pursuant to
N.J.A.C.7:14A. This WQMP rule does not establish numeric standards for discharges or RWBR
activities. Standards for discharges are established through the Surface Water Quality Standards
(N.J.A.C.7:9B), Ground Water Quality Standards (N.J.A.C.7:9C), USEPA guidelines, and
Department Technical Manuals, and implemented through the NJPDES permitting program.

RWBR activities are authorized only through NJPDES permits. This rule establishes how
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RWBR activities are addressed in areawide Water Quality Management plans and requires the

evaluation of RWBR feasibility for new or expanded wastewater dischargers. Part of that
evaluation is the need for consistency with NJPDES permitting requirements. If an application
for a new or expanded discharge demonstrates that RWBR is feasible, those RWBR activities
will be required to be implemented through the NJPDES permit. Specific comments on NJPDES
permits that allow RWBR should be directed to the Department during the public comment
period on those individual permits. However, RWBR requirements in NJPDES permits are
established in a manner that is consistent with the USEPA guidelines published at EPA 625/R-

04/108.

229. COMMENT: The inclusion of “restricted access reclaimed water for beneficial use”
provides protection for the public, but should golf course irrigation be considered a use that is
highly restricted? The use of water by golf courses is far too consumptive and depletive to be

allocated anything other than recycled water. (10, 80)

RESPONSE: Golf course irrigation is not considered a restricted access application of RWBR,
but rather a public access application. The Department supports the maximum possible use of
reclaimed water in the appropriate circumstances, including golf courses. However, the actual
determination as to whether irrigation of a particular site will be with potable water or reclaimed
water is made through the water allocation permitting process, through which the feasibility of

RWBR in a particular circumstance will be determined.

Riparian Zone
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230. COMMENT: Support was expressed for including intermittent streams up to and including

their point of origin, such as seeps and springs, in the definition of “riparian zone.” However,
“riparian zones” should not be restricted to the Department’s GIS hydrography coverage to
identify these surface waters. The definition should explicitly provide for identification from

other more detailed sources. (22, 76)

RESPONSE: The Department acknowledges the support expressed in the comment. The
definition of riparian zone was developed to be consistent with the definition of these protected
areas under the Flood Hazard Area Control Act Rules, N.J.A.C. 7:13 Riparian zones are relevant
in the environmental build-out analyses at N.J.A.C. 7:15-5.25(c), as well as the subject of a
required municipal ordinance for nonpoint source pollution control at N.J.A.C. 7:15-5.25(g). For
the environmental build-out analysis, which is a broad planning level analysis, the level of detail
afforded by the GIS hydrography coverage is sufficient to generate the information needed to
inform the wastewater management and water supply needs analyses at N.J.A.C 7:15-5.25(d) and
(F). The Department’s recently released Hydrography GIS data is a significant improvement
over older data and depicts 50 percent more watercourses than the previous iteration of the maps
due to improved imagery. The Department believes that this layer represents the best available
data that can be used for such an analysis. Riparian zone protection through the municipal
ordinance will be applied on a more site specific basis through municipal project review. For the
purpose of the municipal ordinance, the riparian zone as defined represents the minimum area
that must be subject to the required municipal ordinance. However, if a municipality has data

that has more detailed mapping of riparian zones consistent with the definition, it is not
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precluded from using it. The ability of a WMP agency to be more stringent than the established

standards is already provided at N.J.A.C. 7:15-5.25(a).

Statewide Water Quality Management Plan

231. COMMENT: The definition of “Statewide Water Quality Management Plan” or
“Statewide WQM Plan” (formerly known as the Statewide Water Quality Management Program
Plan) should be expanded to differentiate between the Statewide Water Quality Management

Plan and the county water quality management plan. (81)

RESPONSE: The Statewide Water Quality Management Plan and the WQMP rules contain the
written provisions of the continuing planning process which direct and coordinate water quality
management planning and implementation activities for the entire State and serve as the guide
for areawide WQM planning. The areawide WQM plans are part of the Statewide WQMP and
provide the basis by which the Department and designated planning agencies conduct selected
water quality management planning activities for a particular “area.” As discussed at Response
to Comment 182, the Water Quality Planning Act at N.J.S.A. 58:11A-5 provides that every
county planning board may conduct a countywide waste treatment management planning process
and prepare a county water quality management plan, which shall be consistent with the
areawide WQM plan or plans. Since these county prepared county water quality management
plans would provide information that was duplicative of the areawide WQM plan and would in
reality contain all of the elements of an areawide WQM plan, to date, no county has ever
expressed an interest in preparing such a county water quality management plan. A county water

quality management plan, if developed and adopted, would be part of the Statewide WQMP.
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The relationship between the “Statewide Water Quality Management Plan” and the “county

water quality management plan” is described at N.J.A.C. 7:15-2.3(e) and there is no need to

expand the definition to include this information.

Steep slopes
232. COMMENT: Support was expressed for the definition of “steep slopes” as any slope equal

to or greater than 20 percent as measured over any minimum run of 10 feet. (10, 80)

RESPONSE: The Department acknowledges support for this provision of the rule.

233. COMMENT: At N.J.A.C. 7:15-5.17, steep slopes are mapped at 20 percent or greater.
The proposal claims that mapping steep slopes at 20 percent or greater is consistent with the
Highlands Act, which is not true. The Highlands Act specifically says that slopes between 10
and 20 percent are moderate and the Department should develop erosion and stability standards
for slopes between 10 and 20 percent. The Department should go back and look at this standard,
read the Highlands Act and incorporate something to deal with moderate slopes between 10 and

20 percent which have adverse environmental effects. (86)

234. COMMENT: Another loophole that should be deleted concerns steep slopes. Remove the
numeric standard of 20 percent or greater and interpret slope though guidance so that slopes less
than 20 percent can also be protected. Use the Highlands Act, which directs the Department to
develop standards for slopes from ten to 20 percent. The standard can’t be reduced to slopes

from ten to 20 percent on adoption because it would be a substantive change so get guidance
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from your attorneys and find a way to keep the provision in there but just take out the 20 percent

or greater numeric value. (86)

235. COMMENT: The proposed restriction of development on steep slopes of over 20 percent
slope is a very minimal protection. There should be a much more subtle and comprehensive
policy on steep slope protection in this rule proposal. Most authorities, including the Natural
Resources Conservation Service, document a range of protections starting at 10 percent. The
Natural Resources Conservation Service also points out that even at two percent with erosive soil
there can be significant erosion. The Department has the expertise to be able to make these sorts

of distinctions. (24)

236. COMMENT: The proposed definition of “steep slope” is limited to “any slope equal to or
greater than 20 percent as measured over any minimum run of 10 feet.” However, slopes of less
than 20 percent should be afforded some protection as well. Natural Resource Conservation
Service standards urge the protection of slopes greater than 10 percent and point out that there
can be severe erosion on slopes much less than 20 percent and even as little as two percent
depending upon the type of soil involved and its erosive tendencies. The proposed definition is
inadequate in that it is entirely dependent upon a hard and fast number and fails to recognize that
it is the relationship between the degree of slope and the soil type that is critical to determining

the potential environmental impact. (17, 49)

RESPONSE TO COMMENTS 233 THROUGH 236: In determining the protective standards

adopted in the Highlands Preservation Area, the Department researched many published studies
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and peer-reviewed data, and also assessed comprehensive datasets from both the Department’s
monitoring programs and the USGS/NWIS database. Most often, such efforts resulted in a range
of scientifically defensible values, such as in the case of determining a representative background
concentration for nitrate for mixed land uses. Due to the critical water supply resource the
Highlands Water Protection and Planning Act (HWPPA) was passed to protect, the Department
selected more conservative environmental performance standards for the Highlands
preservation area. In seeking to establish a standard for steep slope protection that would be
applied outside of the Highlands Preservation area, the Department researched numerous sources
for recommendations regarding the protection of steep slopes and found a wide range of
thresholds based on multiple considerations. While the Department did find sources citing
slopes as low as 10 percent could be vulnerable in some circumstances, a higher threshold was
more commonly supported for a regional standard. The Department, therefore, determined to
select 20 percent as the threshold of steep slope warranting protection from disturbance, with
limited exceptions. This is the same threshold of steep slope that receives the greatest protection
under the HWPPA rule. The commenter is correct in that the HWPPA rule does mandate the
creation of standards for development on slopes exhibiting a grade of between 10 percent and 20
percent in the preservation area. The Department recognizes that disturbance of lower thresholds
of steep slopes can also contribute to nonpoint source pollution in the rest of the State, but
believes the variability in other contributing factors, such as soil type and proximity to a
watercourse, make establishing standards for these lower thresholds a matter that is best left to
local governments. Therefore, outside the Highlands Preservation Area, the Department is
deferring to municipalities and/or WMP agencies to determine if standards more restrictive than

established in this rule should be applied.
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237. COMMENT: The proposed definition of “steep slope” needs to be revised to include
slopes measured over a minimum run of 100 feet. Runs less than 100 feet long cannot be
mapped at 1:24,000. Although workable in ordinances, shorter runs capture too many small
features for planning purposes. A shorter run leads to the same “shotgun” pattern that has caused
the proposal of a 25 acre minimum aggregation of environmental features for planning purposes.

Also, a “steep slope” GIS dataset is not currently available from the Department. (38)

RESPONSE: Protection of steep slopes is to be addressed within each municipality by
ordinance, in accordance with N.J.A.C. 7:15-5.25(g) and not by a quantified exclusion from
sewer service areas such as exists for riparian corridors and Natural Heritage Priority Sites. This
will entail review of individual projects at the municipal level based on site plans, which are
typically developed at the scale identified in the definition. The Department is modifying upon
adoption the requirement at N.J.A.C. 7:15-5.17(a)11 to specify that steep slope mapping is a
required mapped feature only if available, as it was not the Department’s intention to require
WMP agencies to map the WMP area at the scale specified in the definition. Therefore, no

change in the definition of steep slopes is required.

238. COMMENT: The definition of “steep slope” is too restrictive and does not take current
construction practices into account. Site design and soil erosion and control principals need to be

considered in devising a definition that is in line with current development practices. (81)
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RESPONSE: It is unclear what the commenter means with reference to "current construction
practices" and "site design and soil erosion control principles.” If it pertains to the mapping
requirements at N.J.A.C. 7:15-5.17(a)8, the Department acknowledges in Response to Comment
237 that determination of 2-foot contours on a 10-foot run scale is not yet available as a GIS-
based data layer, and so this language will be modified. If the commenter is referring to current
construction practices in the Standards for Soil Erosion and Sediment Control, the Department
believes these practices help to alleviate construction phase impacts but do not address the long

term implications of disturbing steep slopes.

Suitable Habitat

239. COMMENT: The proposed definition of “suitable habitat” is too broad. As proposed, a
suitable habitat means a “habitat featuring ecological characteristics that may provide for the
breeding, feeding, resting or sheltering of any threatened and/or endangered species”. It further
provides that “ecological characteristics may include, but are not limited to, seasonal wetland or
dry land”, etc. This definition is so broad that it would include habitats that presently do not and

may not ever support threatened and endangered animal species.

Specifically, the word “featuring” is vague and subject to multiple interpretations. The proposed
definition is also objectionable because the phrase “may provide for” expands this definition to
include any area that hypothetically might provide for the breading, feeding, etc. of T&E. The
regulated community requires — and is entitled to — more certainty than this. The definition of

“suitable habitat” should not be based on what might happen, but on current site conditions and
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sound scientific analysis of current site conditions. Further, the definition of “ecological

characteristics” is equally overbroad (they “may include, but are not limited to...”).

A definition this broad does not afford the regulated community with sufficient guidance as to
what characteristics the Department will evaluate or find relevant in its analysis, and gives the
Department unlimited discretion to apply any number and type of criteria in its habitat analysis.
The regulated community requires more certainty in these definitions. The following changes

are recommended:

“Suitable habitat” means habitat [featuring] with ecological characteristics that [may provide for]
facilitate the breeding, feeding, resting or sheltering of any threatened and/or endangered animal

species. Ecological characteristics [may include, but are not limited to,] means seasonal wetland

or dry land, roost sites, nesting grounds, spawning sites, feeding sites, vegetative community
size, age, structure, or diversity; waterway or pond water quality, size, or substrate; and soil types

or hydrologic characteristics. (42, 44, 45)

RESPONSE: Suitable habitat is a term used with respect to mapping requirements at N.J.A.C.
7:15-5.17, delineation of sewer service areas under the provisions of N.J.A.C. 7:15-5.24 and at
N.J.A.C. 7:15-5.26, which sets forth the requirements for a habitat suitability determination.
However, as noted in the rule, the Department presumes that the habitat ranked 3, 4, or 5 by the
Landscape Maps, which were developed using documented occurrences of endangered and
threatened species, is suitable habitat, unless a Habitat Suitability Determination (HSD)

application presents information to indicate otherwise. While the definition of “suitable habitat”
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explains the information that is considered for the development of the Landscape Maps, and in

general in determining suitability in the context of a Habitat Suitability Determination, it does
not directly inform the delineation of sewer service area and is not otherwise used for site by site
analysis. In the context of the HSD further detail, beyond that in the definition, the information
that will be considered during the review is provided at N.J.A.C. 7:15-5.26. As such, the
definition is not too broad, adequate guidance as to what is considered suitable habitat is

provided and no further clarification is necessary.

For additional information regarding the Landscape Project, see

http://www.nj.gov/dep/fagw/ensp/landscape/lp report.pdf.

Total maximum daily load

240. COMMENT: Why were changes made to the definition of “TMDL,” total maximum daily
load? A TMDL is required to have an allocation for reserved capacity to serve future growth. If
reserved capacity is not identified, then it has to be included in the TMDL allocation somewhere.
If reserved capacity is zero, then zero must be identified. Reserved capacity allocation needs to
be identified and included as part of the definition of a TMDL. Also, why was the term

“formally established under” deleted? (86)

RESPONSE: The definition was modified to provide clarity and consistency between the State
and Federal description of a TMDL. The process information contained in the previous
definition was omitted as not relevant. The process for proposing, establishing and adopting a

TMDL is still contained in the rule at N.J.A.C. 7:15-6. The commenter’s statement that a reserve
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capacity is required is incorrect. Reserve capacity is an optional reservation of some of the

allocable load to allow for future development. It is appropriate where additional load from
future development is expected to be delivered to the receiving water under study. Where an
area is fully developed a reserve capacity would be unnecessary and, if established, could result
in additional costs for treatment improvements that are not needed to attain surface water quality

standards.

241. COMMENT: The definition of “TMDL” is supported as proposed. (38)

RESPONSE: The Department acknowledges this comment in support of the rules.

Tributary

242. COMMENT: A definition of “tributary” should be provided in the definition section,

particularly as it relates to the nonpoint source analysis that would be required pursuant to the

proposed rule. (81)

RESPONSE: In the adopted rules, the word “tributary” is used in its usual and customary

manner to mean a stream or other surface water that contributes flow to another body of water.

Therefore, the Department does not believe it is necessary to add a definition for this term.

Undeveloped and underdeveloped areas
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243. COMMENT: The proposed new definition for “undeveloped and underdeveloped areas”
contains a typographical error where “manor” should be spelled as “manner.” (18, 42, 44, 45,

61)

RESPONSE: The Department thanks the commenters for pointing out this typographical error.

The word “manor” has been changed to “manner.”

Urban lands

244, COMMENT: What is the definition of “urban lands”? (54)

RESPONSE: Although “urban lands” is not a defined term in N.J.A.C. 7:15-1.5, the term is used
in the definition of “urbanized municipalities,” which are areas where 90 percent of the
municipality’s land area appears as “urban lands” designated in the New Jersey Department of
Environmental Protection’s 1995/97 and 2002 Land Use/Land Cover geographical information
systems database as amended and updated, available as a digital data download from the
Department at www.state.nj.us/dep/gis. This data layer is based on Level I of the Anderson
Classification System (Anderson et al, 1976, modified by the New Jersey Department of
Environmental Protection, 1999), which describes the lands categorized as urban. Level | urban
land includes categories such as Residential, Commercial and Service, Industrial, Transportation,
Communication and Utilities, Industrial and Commercial Complexes, Mixed Urban or Built-up,
and Recreational. Included with each of the preceding land uses are associated lands, buildings,
parking lots, access roads, and other appurtenances, unless these are specifically excluded.

Therefore, a separate definition of urban lands was not needed in this rule.
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Urbanized Municipalities
245. COMMENT: The proposed definition of “urbanized municipalities” needs to be revised to
clarify that wetlands and open waters are excluded from the calculation of percent developed.

(38)

246. COMMENT: The definition of “urbanized municipalities” at N.J.A.C. 7:15-1.5 includes
those municipalities where 90 percent of their land area appears as “urban lands” in the 2002
Land Use/Land Cover maps. This definition will rule out municipalities where there may be

both urbanized and rural areas. (14)

247. COMMENT: Based upon the proposed definition of “urbanized municipalities” only two
municipalities in Middlesex County would be defined as urban, Dunellen and Milltown. Under
the proposed 90 percent cutoff for urban designation, municipalities such as New Brunswick,
Perth Amboy, and Carteret would be classified as “non-urban” municipalities, even though it is
quite clear that these and other municipalities are urban in terms of level of density and
infrastructure. The 90 percent cutoff for urban designation should be lowered to 80 percent and
certain undeveloped acreages, like wetlands and preserved public open space, should be

eliminated from the calculation. (81)

248. COMMENT: The proposed definition for “urbanized municipalities” should be amended
as there is no basis for designating municipalities as “urbanized” solely on a determination that

90 percent of their land area appears as “Urban Lands” in the Department’s 1995/97 and 2002
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Land Use/Land Cover Data. The Department should explain the rationale for relying solely on
the “90 percent” criterion, which yields anomalous results. A sample list of urbanized
municipalities was compiled based on GIS data and using only the 90 percent criterion, which
determined that Jersey City, Bayonne, Perth Amboy, Camden, New Brunswick and Atlantic City
are not urbanized, but Medford Lakes is. If correct, that would not be reasonable. (18, 42, 44,

45, 61)

249. COMMENT: As defined at N.J.A.C. 7:15-1.5 “urbanized municipalities” are those
municipalities that contain 90 percent or more of urbanized area as per the Department’s 2002
Land Use/Land Cover GIS file. The number is too high and misleading. There are many towns
that have significant amounts of preserved open space/parks/farms, right-of-ways, wetlands, etc.
that on the surface would appear to be developable land, which in reality are not. In order to
more accurately capture those towns that are “urban centers” this definition should be modified
to state 80 percent and a slightly more detailed methodology should be included to allow WMP
entities the ability to better identify towns that require a build-out analysis versus those that do

not. (88)

250. COMMENT: The threshold of urbanization should be set at 75 or 80 percent instead of the
proposed 90 percent since the character of municipalities is essentially determined by the time 75
or 80 percent of the land has been developed. The 90 percent threshold more closely

approximates the complete development of a municipality. (38)
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251. COMMENT: The method proposed to determine “urbanized municipalities” results in

municipal characterizations that are not consistent with the State Plan planning areas. For
example, a designated urban center located in a Planning Area 1, because it contains many areas
classified as barren land when employing the Land Use/Land Cover data, results in the urban
center being classified in the WQMP rules as a “non-urbanized municipality”. The Department

should reconsider the method used to determine “urbanized municipalities.” (51)

RESPONSE TO COMMENTS 245 THROUGH 251: The Department is modifying upon
adoption the definition of “urbanized municipality” to recognize that the 90 percent urbanized
should be assessed relative to the developable land in the municipality. Thus, areas such as
water and permanently preserved open space, for example, would not be included as

developable.

252. COMMENT: The rule proposal does not include a list of “urbanized municipalities.” In
order to meaningfully comment on how municipalities would be differently impacted by the
proposed rules, a list of the referenced “urbanized municipalities” should be supplied by the

Department. (26)

253. COMMENT: The Department should identify the urbanized communities that it is

currently serving so that there is no question as to which communities must conduct a build-out

analysis and meet the other additional requirements of the proposed regulations. (4, 35, 73)
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254. COMMENT: The Department should provide in the rule proposal a list of these

“urbanized municipalities” so that interested parties can assess and comment on how “urbanized
municipalities” would be impacted by the proposed rules and the statewide implications of those
impacts, as such a list is unavailable from the State or the Department. The Department should

produce this list of municipalities after it develops and publishes a more realistic definition. (18,

42,44, 45, 61)

255. COMMENT: The term “urbanized municipalities,” under N.J.A.C. 7:15 1.5, is a helpful
addition to the definitions. The proposed rule mentions where to find maps of these urbanized
municipalities, but it would be more expeditious if a list of the municipalities could be created

for quick reference and published on the Department’s web site. (18, 32)

256. COMMENT: The Department should list the current 90 urban municipalities. These areas

should include and be based on transportation nodes and centers. (54)

RESPONSE TO COMMENTS 252 THROUGH 256: The Department agrees that it would be
helpful to provide a list of urbanized municipalities to make clear which municipalities must
estimate future wastewater flows for a 20-year period and which must conduct an environmental
build-out analysis. Because such a list will change over time as more municipalities become
“urbanized” the Department will not include a list of urbanized municipalities within the rule
text, but has included herein a list of municipalities that currently meet the definition of
urbanized. This list will also be posted and updated on the Department’s website at

http://www.nj.gov/dep/watershedmgt/rules.htm. Regarding the suggestion that urbanized
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municipalities should include and be based on transportation nodes and centers, because these

areas do not coincide with municipal boundaries, it is inappropriate to use this basis for defining

a municipality as urbanized or not urbanized.

Urbanized Municipalities as of May 21, 2008

County Municipality
Atlantic Atlantic City
Atlantic Brigantine City
Atlantic Linwood City
Atlantic Northfield City
Atlantic Pleasantville City
Atlantic Somers Point City
Atlantic Ventnor City
Atlantic Longport Boro
Atlantic Margate City
Bergen Bergenfield Borough
Bergen Bogota Borough
Bergen Carlstadt Borough
Bergen Cliffside Park Borough
Bergen Cresskill Borough
Bergen Dumont Borough
Bergen East Rutherford Borough
Bergen Edgewater Borough
Bergen Elmwood Park Borough
Bergen Englewood City
Bergen Fair Lawn Borough
Bergen Fairview Borough
Bergen Fort Lee Borough
Bergen Garfield City
Bergen Glen Rock Borough
Bergen Hackensack City
Bergen Hasbrouck Heights Borough
Bergen Hillsdale Borough
Bergen Little Ferry Borough
Bergen Lodi Borough
Bergen Maywood Borough
Bergen Midland Park Borough
Bergen Moonachie Borough
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County Municipality
Bergen New Milford Borough
Bergen Northvale Borough
Bergen Oradell Borough
Bergen Palisades Park Borough
Bergen Paramus Borough
Bergen Park Ridge Borough
Bergen Ridgefield Borough
Bergen Ridgewood Village
Bergen River Edge Borough
Bergen Rochelle Park Township
Bergen Rutherford Borough
Bergen Saddle Brook Township
Bergen South Hackensack Township
Bergen Teaneck Township
Bergen Teterboro Borough
Bergen Waldwick Borough
Bergen Wallington Borough
Bergen Westwood Borough
Bergen Wood-Ridge Borough
Burlington Beverly City Total
Burlington Maple Shade Township Total
Burlington Medford Lakes Borough Total
Burlington Riverside Township Total
Burlington Riverton Borough Total
Burlington Willingboro Township Total
Camden Audubon Borough
Camden Audubon Park Borough
Camden Bellmawr Borough
Camden Brooklawn Borough
Camden Camden City*

Camden Cherry Hill Township
Camden Collingswood Borough
Camden Gloucester City
Camden Haddon Heights Borough
Camden Haddon Township
Camden Haddonfield Borough
Camden Laurel Springs Borough
Camden Magnolia Borough
Camden Merchantville Borough
Camden Mount Ephraim Borough
Camden Oaklyn Borough
Camden Pennsauken Township
Camden Stratford Borough
Camden Woodlynne Borough

224



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

County Municipality
Cape May Avalon Boro
Cape May Cape May City
Cape May Cape May Point Boro
Cape May Ocean City
Cape May Sea Isle City
Cape May Stone Harbor
Cape May West Cape Map Boro
Cape May West Wildwood Boro
Cape May Wildwood Crest Boro
Cape May North Wildwood City
Essex Belleville Township
Essex Bloomfield Township
Essex Caldwell Borough
Essex City of Orange Township
Essex East Orange City
Essex Fairfield Township
Essex Glen Ridge Borough
Essex Irvington Township
Essex Montclair Township
Essex Newark City
Essex Nutley Township
Essex South Orange Village Township
Gloucester Paulsboro Borough
Gloucester Westville Borough
Gloucester Woodbury City
Hudson Bayonne City
Hudson East Newark Borough
Hudson Guttenberg Town
Hudson Harrison Town
Hudson Hoboken City
Hudson Jersey City
Hudson North Bergen Township
Hudson Union City
Hudson Weehawken Township
Hudson West New York Town
Hunterdon Flemington Borough
Mercer Hightstown Borough
Mercer Pennington Borough
Mercer Princeton Borough
Mercer Trenton City
Middlesex Carteret Borough
Middlesex Dunellen Borough
Middlesex Edison Township
Middlesex Jamesburg Borough
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County Municipality
Middlesex Metuchen Borough
Middlesex Middlesex Borough
Middlesex Milltown Borough
Middlesex New Brunswick City
Middlesex Perth Amboy City
Middlesex South Plainfield Borough
Middlesex South River Borough
Middlesex Spotswood Borough
Monmouth Allenhurst Borough
Monmouth Asbury Park City
Monmouth Avon-by-the-Sea Borough
Monmouth Belmar Borough
Monmouth Bradley Beach Borough
Monmouth Brielle Borough
Monmouth Deal Borough
Monmouth Fair Haven Borough
Monmouth Farmingdale Borough
Monmouth Freehold Borough
Monmouth Interlaken Borough
Monmouth Keansburg Borough
Monmouth Keyport Borough
Monmouth Lake Como Borough
Monmouth Little Silver Borough
Monmouth Loch Arbour Village
Monmouth Long Branch City
Monmouth Manasquan Borough
Monmouth Monmouth Beach Borough
Monmouth Neptune City Borough
Monmouth Red Bank Borough
Monmouth Rumson Boro
Monmouth Sea Bright Boro
Monmouth Sea Girt Borough
Monmouth Shrewsbury Borough
Monmouth Shrewsbury Township
Monmouth Spring Lake Borough
Monmouth Spring Lake Heights Borough
Monmouth Union Beach Borough
Monmouth West Long Branch Borough
Morris Chatham Borough
Morris East Hanover Township
Morris Victory Gardens Borough
Ocean Barnegat Light Boro
Ocean Bay Head Boro
Ocean Beach Haven Boro
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County Municipality
Ocean Brick Twp
Ocean Harvey Cedars Boro
Ocean Island Heights Boro
Ocean Lavalette Boro
Ocean Long Beach Twp
Ocean Mantoloking Boro
Ocean Ocean Gate Boro
Ocean Pine Beach Boro
Ocean Point Pleasant Beach Boro
Ocean Point Pleasant Boro
Ocean Seaside Heights Boro
Ocean Seaside Park Boro
Ocean Ship Bottom Boro
Ocean Surf City Boro
Passaic Clifton City
Passaic Passaic City
Passaic Paterson City
Salem Penns Grove Borough
Somerset Bound Brook Borough
Somerset Manville Borough
Somerset North Plainfield Borough
Somerset Somerville Borough
Somerset South Bound Brook Borough
Sussex Walpack Township
Union Clark Township
Union Cranford Township
Union Elizabeth City
Union Fanwood Borough
Union Garwood Borough
Union Hillside Township
Union Kenilworth Borough
Union Linden City
Union Plainfield City
Union Rahway City
Union Roselle Borough
Union Roselle Park Borough
Union Union Township
Union Westfield Town
Union Winfield Township
Wastewater
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257. COMMENT: The proposed definition of “wastewater” is extraordinarily broad in scope

and not adequately coordinated with other Department regulations, such as, N.J.A.C. 7:14A.
This will lead to misinterpretations and unintended consequences. The qualifier “discharged or
collected into wastewater facilities” is essential. The proposed definition appears circular with
reference to the definition of “wastewater facilities.” For example, septage or residuals
discharged directly into the solids handling facilities at a wastewater treatment plant could be

defined as “wastewater” under the proposed definition. (38)

RESPONSE: The term “wastewater” is broad in scope to ensure that it captures all liquid wastes
and residues including those discharges from individual subsurface sewage disposal systems
associated with residential, commercial and industrial discharges of concern which are intended
to be addressed by the wastewater management planning provisions of this rule. Both residuals
and septage delivered to a wastewater treatment facility should be considered as “wastewater”
for the purposes of this rule because they need to be assessed in terms of the capacity that must
be committed to treatment of these wastes when calculating available capacity an N.J.A.C. 7:15-
5.25(d). The term “wastewater” is not defined in the NJPDES rules, N.J.A.C. 7:14A and so no
opportunities for misinterpretation are expected to result. “Wastewater facilities” that do not

generate planning flows, will not be impacted by defining the terms in this manner.

Wastewater facilities
258. COMMENT: The proposed definition of “wastewater facilities” is extraordinarily broad in
scope and not adequately coordinated with other Department regulations, such as N.J.A.C.

7:14A. This will lead to misinterpretations and unintended consequences. Facilities that receive
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reclaimed wastewater or wastewater residuals, regardless of how thoroughly treated for human

contact, appear to be included under the proposed definition which is contrary to the beneficial

reuse initiatives. (38)

RESPONSE: The term “wastewater facilities” is broad in scope to ensure that it captures all
facilities that handle wastewater including those discharges from individual subsurface sewage
disposal systems associated with residential, commercial and industrial discharges of concern
which are intended to be addressed by the wastewater management planning provisions of this
rule. The term “wastewater facilities” is not defined in the NJPDES rules, N.J.A.C. 7:14A, and
although used more broadly in this rule, the Department does not believe this will lead to
misinterpretations and unintended consequences. The use of this term in the WQMP rules does
not cause facilities not change the scope of what are “wastewater facilities” for the purpose of

regulation under the NJPDES rules.

Wastewater service area

259. COMMENT: The proposed definition for “wastewater service area” should be further
clarified. The reference to wastewater facilities with planning flows of less than 20,000 gallons
per day and also to wastewater facilities with planning flows of less than 2,000 gallons per day

causes confusion. (18, 42, 44, 45, 61)

RESPONSE: Under the rules in effect prior to the amendments adopted at this time, when
developing wastewater management plans, descriptions and maps of future wastewater service

areas were to include the three categories of wastewater service areas included within the
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proposed definition of “wastewater service area” adopted at this time. These three areas are

sewer service area, general service area approved for wastewater facilities with planning flows of
less than 20,000 gallons per day (gpd) which discharge to ground water, and general service area
for wastewater facilities with planning flows of less than 2,000 gallons per day (gpd) which
discharge to ground water. In defining “wastewater service area” to include all three categories
of wastewater service area, the Department is clarifying that all three categories of service area
are wastewater service areas. Therefore, no changes to the definition will be made. Under the
adopted amendments, the general service area approved for wastewater facilities with planning
flows of less than 20,000 gallons per day (gpd) which discharge to ground water will eventually
disappear as this category is no longer allowed to be established or reestablished as part of a new
or updated WMP (see N.J.A.C. 7:15-5.2(f)). When this category of wastewater service area is no

longer applicable, the Department will amend the definition to eliminate this category.

N.J.A.C. 7:15-1.7

260. COMMENT: At N.J.A.C. 7:15-1.7, it is strongly encouraged that in a cluster scenario,
should the remaining portion be restricted for agricultural use, then the restrictions should follow
the guidelines established and administered by the State Agricultural Development Committee

through the Farmland Preservation Program. (58)

RESPONSE: The Department discussed this comment with the Natural Resources Conservation
Service (NRCS) and learned that a “Conservation Plan” is the umbrella term that would cover
any type of farm conservation plan that would be needed on a site and thus, the NRCS does not

develop “Conservation Management Plans” or “Natural Resources Management Plans.” Thus,
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the Department is correcting the language at N.J.A.C. 7:15-3.5(b)4x(3) by amending this
provision on adoption to read “Existing agricultural land uses allowed to continue on the
restricted portion are required to implement Best Management Practices by implementing the

findings of a Conservation Plan developed by the Natural Resources Conservation Service.”

The rule at N.J.A.C. 7:15-3.5(b)4x(3) specifies that, under the cluster scenario, existing
agricultural land uses allowed to continue on the restricted portion are required to implement
Best Management Practices by implementing the findings of a Conservation Plan developed by
the Natural Resources Conservation Service. Such a plan is developed and tailored to consider
the unique issues relevant to the specific site, its natural resources and the agricultural practices
on that site. The Department’s experience to date is that the NRCS Conservation plans are more
protective than the guidelines established and administered by the State Agricultural
Development Committee through the Farmland Preservation Program. The Department believes

that requiring such plans is the appropriate level of environmental protection to apply.

It should be noted that the Natural Resources Conservation Service (NRCS) will develop a
Conservation Plan at no cost to the farmer. Additionally, NRCS administers the conservation
programs made available under the Farm Security and Rural Investment Act of 2002 (Farm Bill).
The Farm Bill programs offer cost-sharing for implementation of practices. The Department
anticipates that in practice the agreement between the developer and the farmer to acquire the
right to place the conservation restriction would include an agreement that any cost would be

borne by the developer or that the price for obtaining the farmer's property rights reflected by the
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conservation restriction would include an amount to fund the implementation of these

Conservation Plans.

261. COMMENT: N.J.A.C. 7:15-1.7(c) states that the “Department shall not grant any approval
under this chapter until the applicant has provided to the Department proof that a conservation
restriction complying with this section has been recorded...” The Department should clarify
whether all or, if not all, which approvals require a conservation restriction. For example, where
would conservation restrictions be required and by whom? Would county plans be authorized to
require conservation restrictions? Conservation restrictions should only be required by the

Department on site-specific amendments. (18, 42, 44, 45, 61)

RESPONSE: The only approvals required to have a conservation restriction under these rules
are revisions under N.J.A.C. 7:15-3.5(b)4x, which are allowed for clustered residential
development where a minimum of 70 percent of the property is deed restricted from
development through the conservation restriction. Any person or agency can be the applicant for
a revision and that person or agency would then be responsible to obtain the conservation
restriction. The Department believes these requirements are clear. However, other types of
amendment approvals are not prohibited from having conservation restrictions and the rule
makes provisions for WMP planning agencies or municipalities to incorporate more protective
standards into their WMPs or WMP updates. Thus, WMP agencies could require conservation
restrictions on portions of their WMP proposal. For example, there could be areas where a
county or municipality is proposing clustered residential development as part of their wastewater

management solution in their proposal and it would make sense to process these proposals as
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part of the comprehensive WMP package instead of processing separate amendments, if

applicable, or revisions, after the WMP is adopted. Thus, for these types of proposals, WMP

agencies may require conservation restrictions.

262. COMMENT: The requirement at N.J.A.C. 7:15-1.7 that conservation restrictions be
provided is supported. However, at N.J.A.C. 7:15-1.7(c), it should be required that copies of the
restriction be provided to the applicable municipal clerk, not just the county clerk. In this way,

towns can keep track of the restrictions and will be enabled to help with enforcement. (22, 76)

RESPONSE: As deeds are filed with the county, therefore the county clerk is the appropriate
entity with which to file deed restrictions. Municipalities will be notified and asked to consent
on any application for amendment to the areawide water quality management plan and county
wastewater management plan affecting a land area within its boundaries. If a municipality
should request a copy of any conservation restriction required through a plan amendment, the

Department will gladly furnish a copy to the municipal official making such a request.

N.J.A.C. 7:15-2 Planning Requirements

263. COMMENT: The Water Quality Planning Act requires the Department to “establish a
continuing planning process which will...incorporate water quality management plans into a
comprehensive and cohesive Statewide program directed toward the achievement of water
quality objectives.” (N.J.S.A. 58:11A-2(b)) This duty is further amplified in the assignment of
responsibility for a continuing planning process where the statewide implementation strategy

shall include “an inventory and ranking of needs, in order of priority, for the construction of
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municipal waste treatment works needed to meet the water quality goals and standards.”

(N.J.S.A. 58:11A-7)

Since population and jobs are the primary determinants for the demand for wastewater treatment
capacity, this raises practical questions regarding how the anticipated increases in population and
jobs will be planned for and accommaodated, as well as constitutional questions relating to the
allocation and satisfaction of the statewide need for affordable housing. The Department must
anticipate and plan for future growth in both population and jobs. The proposed WQMP process
fails to satisfy the dictates of the Act. The proposal must be revised to correct this deficiency,
should the Department decide to adopt it despite its glaring constitutional flaws. (18, 42, 44, 45,

61)

RESPONSE: The Department believes it has established a continuing planning process which
incorporates water quality management plans into a comprehensive and cohesive Statewide
program directed toward the achievement of water quality objectives. The rules integrate and
unify water quality management planning processes, assess water quality, establish water quality
goals and standards, and develop a statewide implementation strategy to achieve the water
quality standards as required by the Water Quality Planning Act at N.J.S.A. 58:11A-7. Water
resource planning is conducted based on areawide Water Quality Management (WQM) plans.
The areawide WQM plans identify treatment works necessary to meet the anticipated municipal
and industrial waste treatment needs of the area over a 20-year period, including an analysis of

alternative waste treatment systems and any requirements for the acquisition of land for
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treatment purposes; and the identification of the necessary waste water collection and urban

stormwater runoff systems (N.J.S.A. 58:11A-53a).

The twelve areawide Water Quality Management Plans (formerly known as 208 plans) are
umbrella plans, each with various adopted components that address different aspects of water
resource planning. For example, Wastewater Management Plans (WMPs), which assess the
cumulative water resource impact of future development, are a component of the areawide WQM
plans. Total maximum daily loads, which address existing water quality impairment and
establish an implementation plan to restore the water quality of those waters, are another
component of the areawide plans. The individual components are adopted into the appropriate

areawide Water Quality Management Plan in order to give them effect.

WNMPs are a key planning document under the Water Quality Management Planning rules.
WNMPs are intended to provide a comprehensive evaluation of the cumulative effects of existing
and future land use on the water resources of the State and to ensure that the areawide WQM
plans integrate related Federal, State, regional and local comprehensive, functional and other
relevant land use planning activities through a continuing planning process. WQM plans must
be updated periodically by WMPs in order to reflect and respond to changes in municipal zoning,
State and regional planning activities and regulatory standards, and to ensure that the most up to
date information is fully incorporated into decisions concerning wastewater management
choices. To accomplish these continuing planning process objectives, WMPs are not static and

are required to be updated every six years, similar to the schedule established in the Municipal
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Land Use Law for the periodic examination of municipal master plans and development

regulations (N.J.S.A. 40:55D-89).

A WMP evaluates whether appropriate and adequate wastewater treatment capacity is available
to accommodate the needs (i.e. population and jobs) of existing and future development in
consideration of environmental constraints. Thus, WMPs must evaluate existing land use,
current local zoning, and environmental constraints information to project future wastewater
generation potential. This wastewater generation potential is then compared to the capacity of
existing wastewater facilities to determine whether adequate wastewater treatment capacity
exists. Where adequate existing wastewater treatment capacity does not exist, the WMP must
identify proposed new or expanded wastewater treatment facilities and assess the impact of the
new or expanded treatment facilities on surface and ground water quality. If new or expanded
treatment facilities or capacity cannot be accommodated, then either the wastewater service area
or the density of future development within that service area must be reduced. Therefore WMPs
must anticipate and plan for future growth in both population and jobs. A WMP requires that
local governments evaluate current zoning, environmental constraints and future development
needs, including the municipality’s fair share housing obligation, and plan in a manner that meets
these needs, taking into account the particular circumstances and desires of that municipality. In
this way, the requirement to develop and update WMPs will help to identify the sustainable
growth potential so that it is used to satisfy fair share housing obligations and other local

objectives in an environmentally sound manner.
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Additionally, the Department will be proposing amendments to this rule to address the statewide
need for affordable housing. Please see Response to Comments 111 and 112 additional

discussion of this issue.

264. COMMENT: Allowing an existing, fully compliant WQMP amendment to be withdrawn
or revoked may be statutorily prohibited. A regulation that allows an existing plan to be
withdrawn is no different than having no planning at all in those locations, which would seem
contrary to the spirit, if not the requirement, of the Water Quality Planning Act where at N.J.S.A.
58:11A-2b, the Legislature has clearly pronounced that it is the Department’s responsibility to
“establish a continuing planning process which will encourage, direct, supervise and aid
areawide planning ...” Likewise, under Section 208 of the Federal Water Pollution Control Act,
33 U.S.C. 88 1251 et seq., upon which New Jersey’s Water Quality Planning Act is based, it is
specifically provided that each State planning organization “shall have in operation a continuing
areawide waste treatment management planning process consistent with section 201 of this Act
(33 U.S.C. §1281),” 33 U.S.C. § 1288(b)(1)(A). Thus, the Department may well be prohibited

by statute from allowing an existing plan to lapse or expire.

The Department has the statutory authority and is obligated to maintain areawide WQM plans
and cannot simply defer or delegate that responsibility. Under the Water Quality Planning Act at
N.J.S.A. 58:11A-2b, the Department is mandated to “conduct areawide waste treatment
management planning for all areas of the State without a designated planning agency.” See also
N.J.S.A. 58:11A-5: “Every designated planning agency and the Department of Environmental

Protection for all areas of the State without a designated planning agency, shall conduct an
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areawide waste treatment management planning process and submit an areawide plan for that

area....” When a county does not prepare a WMP within nine months of adoption of the new
rules, it is tantamount to there being no designated planning agency within that political
boundary. In that instance, the Department itself would be statutorily obligated to act by
preparing areawide plans (or by authorizing an affected facility to prepare such plan for the

Department’s approval) and it should do so. (40)

RESPONSE: See the Response to Comment 263 for the reasons why the Department believes it
has met its mandate to provide a continuing planning process under the Water Quality Planning
Act at N.J.S.A. 58:11A-1 et seq. and the Clean Water Act, 33 U.S.C. § 1251 et seq. Water
Quality Management Plans are amended over time in accordance with the continuing planning
process. As regions grow and change, their plans change, for example, an undeveloped area
adjacent to a sewer service area of a regional STP where actual sewer lines are still a mile away
may propose an amendment for a new discharge to ground water to serve a new development.
Growth occurring subsequent to the plan amendment may result in the construction of sewer
lines to the edge of the property. It may be that connection to the regional wastewater treatment
facility is now a more cost effective option, which could trigger a further amendment to the
areawide plan to include the proposed development in the sewer service area of the regional STP,
thus negating the original amendment calling for a separate treatment facility with discharge to
ground water. Withdrawing the original WQMP amendment would not be statutorily prohibited.
The same is true with the withdrawal of wastewater service areas. Where wastewater service
areas are withdrawn due to recalcitrant WMP agencies, there are amended wastewater service

areas in place, thus the WQMPs have not lapsed, they have changed. There are also

238



THIS IS A COURTESY COPY OF THIS RULE. THE OFFICIAL VERSION WAS PUBLISHED IN
THE JULY 7, 2008 NEW JERSEY REGISTER. SHOULD THERE BE ANY DISCREPENCIES
BETWEEN THIS TEXT AND THE OFFICIAL VERSION OF THE PROPOSAL, THE OFFICIAL
VERSION WILL GOVERN.

“grandfathering” provisions that allow for infill development where legally constructed sewer

lines are already in the ground and for developments that have already received local approvals
and Department permits. Additionally, WQMP amendments adopted within the last six years
remain valid even if there is a wastewater service area withdrawal within the WMP area of the
previous amendment. The Department believes six years is an adequate amount of time for a
site-specific proposal that required a WQMP amendment to get local approval and Department
permits for a proposed development activity before a potential wastewater service area

withdrawal could occur under this rule.

The Department does maintain the areawide WQMPs and is not deferring or delegating that
responsibility. Additionally, the Department continues to fulfill its role and acts as a designated
planning agency for those areas of the State which are non-designated areas. Wastewater
management plans, while key elements of the areawide WQMP are not the only component and
the Department is not statutorily obligated to prepare WMPs. The responsibility to prepare
WNMPs has been delegated to county boards of chosen freeholds, seven of which are designated
planning agencies while 14 are not designated planning agencies. Thus, whether or not a county
prepares a WMP within nine months of adoption of this chapter has nothing to do with whether
or not county is a designated planning agency. Additionally, the Department will provide GIS
tools to allow county and local governments to see where wastewater service areas can occur,
while still meeting the water quality protection goals of this rule, but in New Jersey, where
zoning authority is given to local governments and wastewater treatment facilities are locally
owned and operated, the Department can not make the necessary changes to zoning and master

plans, to implement the wastewater management plans the GIS tools create. Therefore, it makes
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sense for wastewater planning to be done at a more local level, while the Department will help

facilitate the planning decisions made by local governments with zoning powers.

265. COMMENT: There is strong concern that there is no provision to meet the continuing
planning process for integrating and unifying WQMP processes at all levels of government. (22,

76)

RESPONSE: N.J.A.C. 7:15-2.1(a)1 requires the Department to integrate and unify the Statewide
and areawide water quality management planning process conducted under the continuing
planning process and N.J.A.C. 7:15-2.1(a)3 requires the coordination and integration of WQM
plans with related Federal, State, regional and local comprehensive land use, functional, and
other relevant planning activities, programs and policies. Therefore, the Department believes
that there are provisions to meet the continuing planning process for integrating and unifying

WQMP processes at all levels of government.

266. COMMENT: N.J.A.C. 7:15-2.1(a)5 is meant to “provide opportunities for meaningful
public participation in the water quality management planning process” under the continuing
planning process. However, there is no meaningful public participation requirement detailed in

this proposal. Provision for public notice is not sufficient. (22, 76)

RESPONSE: The public participation opportunities provided in the previous rule are continued
with little change in the rule as amended. The changes that have been incorporated in the rule

are the result of changes in the types of activities that qualify for a revision, which do not have a
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public participation component due to their limited size or ability to have an environmental
impact. If a proposed WQMP change does not quality as a revision, the public participation
requirements include the formal public notification procedures specified in N.J.A.C. 7:15-3.4,
including public notice by publication in a newspaper of general circulation within the area of
the proposed amendment and in the New Jersey Register as well as requirements for written
statements of consent from affected governmental entities, sewerage agencies, and BPU-
regulated sewer and water utilities and an opportunity to request a non-adversarial public
hearing. Should significant interest in holding a hearing be expressed, the Department will
conduct a public hearing. The Department’s experience has been that the existing procedures
provide the public with meaningful opportunities for input while assuring the Department has

sufficient information to formulate a decision with regard to the amendment proposal.

267. COMMENT: The proposed rules should include a list of all current areawide WQM plans

and associated designated planning agencies. (9, 19)

RESPONSE: The Statewide Water Quality Management Plan includes a list of all current
areawide WQM plans and associated designated planning agencies. This information is also
available in the WQM plan amendment and revision application form on the Division of

Watershed Management’s website at www.nj.gov/dep/watershedmgt/DOCS/amend rev app 3-

14-06.pdf. The Department does not believe it is necessary to codify this readily available

information in the WQMP rules.
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268. COMMENT: The scope, content and format of areawide WQM plans should be defined in

the new rules. (9, 19)

RESPONSE: The scope, content and format of areawide WQM plans is defined in the Water
Quality Planning Act, N.J.S.A. 58:11A-1 et seq. These plans were developed as required under
the WQPA and are now modified through WMPs and other amendments, for which the scope,
content and format are specified in the WQMP rules. Therefore, the Department does not
believe it is necessary to also codify the scope, content and format of areawide WQM plans in

the WQMP rules.

269. COMMENT: The proposed rules very ambitiously expand the scope of the current WMPs
to more closely resemble the more wide-ranging Water Quality Management Plans. However,
the rule proposal continues to refer to them as WMPs. The rules should clarify if the expanded
WMPs will replace the former WQMPs or, if they will still be required, what will be the scope of

the new WQMPs? (19, 28)

RESPONSE: The new requirements for WMPs, although expanded to address the analyses and
assessment provisions formerly required under E.O. 109 (2000), remain amendments to the
areawide WQMPs and as such do not replace the areawide WQMPs. The scope of areawide
WQMPs has not changed and will continue to contain not only the WMPs and all previous
wastewater management planning documents unless or until replaced by a new or updated WMP,
but also total maximum daily loads, regional stormwater management plans, water quality based

effluent limitations and schedules of compliance established as NJPDES permit conditions, and
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201 Facilities Plans. The rules do not say that WMPs replace areawide WQMPs or that the

scope of areawide WQMPs changed, therefore there is no rule text clarify and no changes were

made.

270. COMMENT: There is objection to N.J.A.C. 7:15-2.2(e) which authorizes counties to
prepare county water quality management plans but then does not define what such a plan should
accomplish or what its provisions should include. The provision merely states that in regard to
contents the “county WQM plans shall not be in conflict with the Statewide WQM Plan,

appropriate areawide WQM plans or this chapter.” (22, 76)

RESPONSE: The Water Quality Planning Act at N.J.S.A. 58:11A-5 provides that every county
planning board may conduct a countywide waste treatment management planning process and
prepare a county water quality management plan. The WQPA further stipulates that a county
WQM plan shall be consistent with the coincident areawide WQM plan or plans. Therefore, the
Department has left the content of a county WQM plan at the discretion of any county choosing
to exercise this option, but believes a county should be guided by the contents of an areawide
WQM plan as specified in the WQPA. To date, no county has ever expressed an interest in
preparing such a county water quality management plan. The new county WMPs would likely
serve any need a county may have for a county WQM plan. Because the contents of an areawide
WQM plan are contained only in the WQPA, the Department does not believe it is necessary to

specify the contents of a county water quality management plan in the WQMP rules.
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271. COMMENT: Over time, the Department has been moving toward expanding the scope

and content of wastewater management plans so that the differences between WMPs and Water
Quality Management Plans have become increasingly vague. Greater clarity regarding the

distinction between WQM planning agency and WMP agency responsibilities is needed. (9, 19)

RESPONSE: At N.J.A.C. 7:15-2.4 the rules prescribe the roll of “designated planning
agencies,” which are the agencies designated by the Governor to conduct areawide WQM
planning. At N.J.A.C. 7:15-5.3 the rules discuss wastewater management planning agencies and
their responsibility to prepare and submit wastewater management plans for their wastewater
management planning area. The Department does not believe that further clarification of the

distinction between these agencies is necessary.

N.J.A.C. 7:15-3 Plan Assessment, Amendment and Adoption

272. COMMENT: Each county will be charged with developing water quality management
plans (WQMPs). Built into these WQMPs are wastewater management plans (WMPs) which
will include wastewater discharges from publicly owned treatment plants (POTWSs), sewer
capacities, direct industrial wastewater discharges (to surface or ground waters), non-point
pollution sources, wastewater discharges from residential/commercial development as well as

water supply approvals.

Once the rule is promulgated, counties will have nine months to submit WQMPs for Department
approval. The Department will either deny or approve the plans. Once the WQMPs/WMPs are

adopted, any project (development, upgrade, expansion, etc.) in that planning area which will
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impact water supply or water quality must receive a “consistency determination” from the

Department prior to any State permit being issued. These State permits can include, New Jersey
Pollutant Discharge Elimination System (NJPDES) discharge to surface water or discharge to
ground water permits, industrial Treatment Works Approvals (or TWAS), sewer approvals, flood
hazard permits, water use certificates, and/or water allocation permits. If a project is deemed
“inconsistent” with the adopted plan then the WQMP/WMP would need to be amended prior to

the issuance of State permits.

The rule states that if the Department denies a plan or plan amendment, all permits will be held
up until a plan is approved. This could create a situation where those unfortunate industrial
facilities or companies located in counties that were not able to get their plans approved could be
held in limbo, simply due to the actions of recalcitrant planning area officials. Whether or not a
planning agency cooperates with the Department is out of the control of the industries or
companies in the area but they will suffer the consequences. The rule needs to address this likely
scenario. State permits should not be held up because of a planning issue. This would have

devastating impacts on New Jersey’s economy. (6, 7, 20, 69)

273. COMMENT: The proposed amendments and new rules propose that individual counties
develop Water Quality Management Plans (WQM plans). All municipalities must submit
complying plans to the counties to be included as “chapters” in the county’s WQM plan. The
counties will then have nine months to submit the WQM plans for approval by the Department.
The WQM plans created by the counties will address all aspects of water quality management

planning such as wastewater management plans (WMPs), which govern wastewater discharges.
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If the Department does not approve a county WQM plan or the county does not submit its WQM
plan within the time period, the new rules provide that the Department will not issue any permits

until the WQM plan is approved.

After the Department adopts the WQM plans, designated projects that will affect the water
supply or water quality must undergo a “consistency determination review.” This review must

be completed prior to the issuance of any Department permits pertaining to water.

The rules propose another review of development plans in the form of a consistency
determination. The Department has up to ninety days to complete a consistency determination.
If a county has not yet adopted its WQM plan or is in the process of amending the Plan, a
developer will be subject to additional delays because the consistency determination cannot be
completed without the Plan. The current permitting process is more than adequate to ensure the
water quality is protected. The addition of another review will negatively impact development.

(29)

274. COMMENT: It is understandable that the Department wants to integrate permitting
programs and condition approvals based on consistency with the WMPs. However, it is unfair to
hold an individual’s permit request “hostage” because a county or municipality has not provided
the Department with an updated plan. Individual citizens have no control over whether their

municipality or county submits the appropriate plan. (66)
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275. COMMENT: Before a permit writer at the Department issues a NJPDES permit or a TWA

for an industrial discharge, the proposed project must be deemed consistent with the approved
plan. So if a planning agency fails to send in an approvable plan, what happens to those

industrial discharges in that area? (69)

276. COMMENT: Will Treatment Works Approval reviews for proposed development stagnate

during the interim period before the proposed regulations are adopted? (37)

RESPONSE TO COMMENTS 272 THROUGH 276: The commenters understanding of the rule
is a fairly accurate accounting of the process. However, counties are not charged with
developing water quality management plans. These documents already exist. What the counties
are required to do is develop wastewater management plans, which when adopted, will
comprehensively amend the areawide water quality management plans. Once the rule is
promulgated, counties will have nine months to submit a wastewater management plan. In
addition to approval or denial, the Department could also require the county to change the plan to
meet the requirements of the rule, instead of an outright denial. Consistency determination

reviews will be conducted against the adopted areawide WQM plan.

In accordance with the Water Quality Planning Act, N.J.A.C. 58:11A-10, the Commissioner
shall not grant any permit which is in conflict with an areawide WQM plan. All projects and
activities affecting water quality are required to undergo a consistency determination review
when Department permits are applied for. This is not a new requirement and will not expand the

time needed to obtain a Department permit. The Department will continue to review all permit
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applications for consistency with the applicable areawide WQM plans and will make a

determination of “consistent,” “not addressed,” or “inconsistent” as appropriate. Permit
proposals that receive a determination of “inconsistent” are not allowed to move forward through
the permitting process until the “inconsistent” determination is resolved through the WQM plan

amendment process.

Where the underlying areawide WQM plan is not current, the penalty for not updating the plan is
the withdrawal of wastewater service areas. Where this occurs, site specific WQM plan
amendments will not be permitted until the WMP is updated, thus new sewage treatment plants
and expansions of sewer service areas will not be permitted until the WMP is updated. The
Department anticipates that developers with proposals found inconsistent with an areawide
WQM plan will engage the WMP agency to include their development proposal, if
environmentally supportable, in the appropriate WMP. However, even where wastewater service
areas are withdrawn, the underlying areawide WQM plan remains in place, thus certain
activities, such as development already connected to a sewer system or which qualifies as “infill”
development, will continue to be able to obtain Department permits. Thus, not all permits will

be held up or denied until a WMP or plan amendment is approved.

Additionally, there are new provisions under the revision section, N.J.A.C. 7:15-3.5(b)4, which
provide opportunities for existing NJPDES industrial treatment works to expand their discharges
to surface waters where no change in wastewater service area or discharge type are proposed if
the discharge is not to an impaired waterbody segment for which a TMDL has not been proposed

or adopted (N.J.A.C. 7:15-3.4(b)4i) and for expansions for less than 8,000 gallons per day for
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existing NJPDES discharges to ground water without an updated WMP (N.J.A.C. 7:15-
3.4(b)4iv). Finally, if the WMP isn’t updated and the wastewater service area is withdrawn,
applicants always have the option of developing the property using individual subsurface sewage
disposal systems provided that the development can meet the nitrate planning standard of two

mg/L.

Treatment Works Approval reviews under the NJPDES Program have not changed prior or

subsequently to this rule adoption.

277. COMMENT: Businesses and industries discharge their wastewater through a permit with
the local municipal utilities authority or through an authorization provided by a New Jersey
Pollution Discharge Elimination System (NJPDES) permit. Businesses and industries also have
Treatment Works Approvals (TWAS) as well as water allocation permits issued by the
Department which, according to this proposal, must all be incorporated into a planning area’s
WMP/WQMP. There is concern that the additional regulatory layer planned in this proposal will

only add to New Jersey’s already complex environmental regulatory process. (6, 7)

278. COMMENT: Many businesses discharge their wastewater into either a POTW or a surface
water body. Industry could be impacted when the Department views wastewater management
plans submitted by the planning agency as inappropriate or insufficient. What happens to the
industrial discharges in that planning area? Are they basically held hostage if they want to

expand their operation? How can they get their NJPDES permits or sewage permits?
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The planning agency has to project out all of the wastewater discharges in their area. Assume a
chemical company discharges eight thousand gallons per day. A year from now that plan has
been approved, but in another year, the chemical company wants to bring in another process or
another plant expansion. This rule proposal will require that the wastewater management plan be
amended first, then a NJPDES permit is applied for and then that permit is issued. The rule is
not clear as to what kind of process is involved as far as amending that wastewater management
plan. Has another bureaucratic layer been added to get that approval? Will it take another year

or five months to get the wastewater management plan amended again only to have to wait six or

seven months to get a NJPDES permit?

The Department can appreciate from an industrial discharge point of view that in business not
only are members competing against other companies but also among other sister plants both
nationally and globally. Whether or not a corporate entity wants to bring in a new plant depends
on how long it takes to get the necessary permits. If New Jersey will take an extra year or two
because of this new proposal, chances are that plant and the jobs will go elsewhere. The
Department should look at these scenarios and build enough flexibility so that industry is
allowed to grow. Industry will do the right thing and obtain the necessary permits, but don’t

strap on extra layers of government that are not needed. (69)

RESPONSE TO COMMENTS 277 AND 278: The adopted rules do not add an additional
regulatory layer as the requirement to identify all wastewater discharges in areawide WQM plans
through WMPs and to obtain consistency determinations prior to issuance of Department permits

are not new rule provisions. Further, if an expansion of a domestic or industrial treatment works
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is not currently identified in an areawide WQM plan, the consistency determination for the

Department permits for the proposed expansion would be “inconsistent” and an areawide WQM
plan amendment would be required. The process for amending a WQM plan, including a WMP

update, is provided at N.J.A.C. 7:15-3.4.

However, the Department agrees with the commenters that business or industry could be
impacted where the underlying areawide WQM plan is not current and the withdrawal of
wastewater service areas occurs thus prohibiting new sewage treatment plants and expansions of
sewer service areas until the WMP is updated. However, the Department also believes that
counties and municipalities have a significant stake in keeping the jobs that business and industry
bring to their regions, thus will be proactive, with the Department’s assistance, to ensure that
WNMPs are not allowed to lapse. Additionally, as discussed in Response to Comments 275 and
276, certain activities, such as development already connected to a sewer system or which
qualifies as “infill”” development, will continue to be able to obtain Department permits. Further,
there are new provisions under the revision section, N.J.A.C. 7:15-3.5(b)4, which provide
opportunities for existing NJPDES industrial treatment works to expand their discharges to
surface waters where no change in wastewater service area or discharge type are proposed if the
discharge is not to an impaired waterbody segment for which a TMDL has not been proposed or
adopted (N.J.A.C. 7:15-3.4(b)4i) and for expansions for less than 8,000 gallons per day for
existing NJPDES discharges to ground water without an updated WMP (N.J.A.C. 7:15-

3.4(b)4iv).
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The Department believes this adopted rule has achieved a balance of building in enough

flexibility so that industry is allowed to grow in the interim even as planning is conducted while

still maintaining and protecting water quality.

N.J.A.C. 7:15-3.1

279. COMMENT: The discussion in the summary regarding section N.J.A.C. 7:15-3.1
mentions instances where formal consistency determinations would not be required, for example,
projects and activities that do not involve sewage generating development. Water quality
impacts associated with public roadway projects are primarily related to stormwater
management. Since these projects typically require thorough review under Stormwater
Management Rules, N.J.A.C. 7:8, as well as other permitting programs, in some instances, a
formal consistency determination may not be necessary for certain types of public roadway

projects. (30)

280. COMMENT: The Stormwater Management Rules, N.J.A.C. 7:8, consider the unique
characteristics and constraints of public roadway projects and allow for hardship waivers in
certain situations. Where hardship waivers are issued, these projects should be deemed
consistent and a site specific WQM plan amendment should not be required for such projects.

Would such projects be deemed consistent with WQM plans? (30)

RESPONSE TO COMMENTS 279 AND 280: The WQMP rules do not require formal
consistency determinations for any public roadway development, unless the road is part of a

sewage generating development. Therefore, most, if not all, public roadway projects are not
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subject to this rule and will continue to be required to undergo thorough review under the

Stormwater Management Rules, N.J.A.C. 7:8, as well as other permitting programs. Since
public roadway projects are not required to undergo formal consistency determinations, there is
no need for a provision to deem public roadways with hardship waivers as a consistent activity

with the areawide WQM plans.

281. COMMENT: The requirement of a consistency determination review at N.J.A.C. 7:15-3.1
that included all actions that could affect water quality is supported. The proposed additional
actions that require a consistency determination capture more activities than previously and

include environmental criteria, which help to prevent pollution and degradation. (10, 80)

282. COMMENT: Insuring that other Department permit applications undergo consistency

reviews is strongly supported. (22, 76)

283. COMMENT: Recognizing that the proposed rules are an improvement over the existing
rules, the clarification and expansion of the list of land use, water supply projects and activities
that require a formal consistency determination to include those anticipated to have impacts on

water quality is supported. (17)

RESPONSE TO COMMENTS 281 THROUGH 283: The Department acknowledges these

comments in support of this rule provision.
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284. COMMENT: Proposed N.J.A.C. 7:15-3.1 significantly expands the scope of the

Department’s review of projects and activities for consistency determinations. This includes
actions for all category 1 potable water supply wells including well construction permits for
individual domestic wells, bank stabilization projects, permits by rule under N.J.A.C. 7:13-7 and
others. As a general comment, the basis for the Department to expand its jurisdiction into
individual well permits for single family lots and bank stabilization projects is unclear.
Department officials have acknowledged that it does not respond to amendment applications in a
timely manner currently, and to address that deficiency, the Department is proposing to hire
additional staff to cover each county sufficiently. However, after reading the proposal it seems
that the need for additional staff is being driven by the proposed expansion of jurisdiction for
consistency determinations rather than the need to ensure that every county has a valid

wastewater management plan. (14)

RESPONSE: The Water Quality Planning Act at N.J.A.C. 58:11A-10 already requires that all
State approvals, including those related to potable water supply wells including construction
permits for individual wells, must be consistent with the applicable adopted areawide WQM
plan. The change in the rule is to discern between those State approvals that are likely to be
addressed in a WQM plan, and therefore should be specifically assessed for consistency, and
those that must be consistent, but need not be specifically addressed because they are not likely
to be addressed in the WQM plan or are typically consistent. For example, the rule actually
exempts bank stabilization projects and permits-by-rule under the Flood Hazard Area Control
Act Rules, N.J.A.C. 7:13, from formal consistency determination requirements at N.J.A.C. 7:15-

3.1(b)16. Activities covered under N.J.A.C. 7:13-7, permits-by-rule under the Flood Hazard
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Area Control Act Rules, for example, the reconstruction of a lawfully existing structure outside a

floodway or the construction of an addition that is connected to a lawfully existing building, are
not expected to significantly impact water quality and thus are not required to obtain a formal
consistency determination. Activities of this nature are not addressed in a regional planning
document like the areawide WQM plans, thus there is nothing in the areawide WQM plan to
assess for consistency. Similarly, bank stabilization projects improve water quality by reducing
channelization and sedimentation into the water body. Bank stabilizations utilizing only
vegetation result in no permanent footprint of disturbance or engineered structures that could
later fail, degrade or otherwise result in scrap and refuse and, therefore, do not adversely affect
water quality. This type of activity which would improve water quality, would always be
deemed consistent, thus an additional review for consistency will not be required for these types

of permits.

But as indicated at N.J.A.C. 7:15-3.2(a), a consistency determination may be made as part of a
permit application, and the Department intends to determine consistency as part of the relevant
permit process, but will evaluate a specific request for consistency determination. Contrary to
the suggestion of the commenter, this change in the rule is not expected to require significant
additional staff resources. The Department’s priority and focus for additional or shifting staff
resources is to provide staff to proactively work with WMP agencies to develop and maintain up

to date WMPs.

285. COMMENT: The Water Quality Planning Act prohibits the Commissioner from issuing

any permit or approval that is not consistent with the approved areawide plan. Enforcement of
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this statutory provision arose in the St. Mary’s Abby case. New WQMP rules must include

stronger provisions to ensure that all permits granted by the Department are consistent with and
conform to updated water quality management plans, as the current rules merely require that

approvals not be inconsistent with the areawide plan, a lower and more confusing standard. (86)

RESPONSE: In accordance with the Water Quality Planning Act at N.J.A.C. 58:11A-10 the
Commissioner shall not grant any permit which is in conflict with an areawide WQM plan.
Thus, all projects and activities affecting water quality are required to be developed and
conducted in a manner that does not conflict with the WQMP rules or the adopted areawide
WQM plans. The Department conducts a consistency determination review to ensure
Department issued permits affecting water quality are not conflict with with the areawide WQM
plans. The rule expands the types of permits that require a formal consistency determination,
compared to those that did not require a formal consistency determination, although were still
required to be consistent, to ensure that all Department permits that are likely to have water
quality impacts, are reviewed to ensure there are no conflicts with the areawide WQM plan. The
Department intends to determine consistency as part of the relevant permit process, thus not only
reducing review times for applicants, but also ensuring that potential impacts on water quality
are addressed as part of the consistency determination review. The rules at N.J.A.C. 7:15-3.2(c)3
provide that a project or activity shall be determined to be consistent if it is in accordance with
the written provision of the areawide WQM plan and this rule, is determined to be “not
addressed,” if the areawide WQM plan and this rule do not contain provisions precluding a
project or activity, and is found to be “inconsistent” if he project or activity is in conflict with the

written provisions of the areawide WQM plan and this rule. The Department believes these
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“standards” for determining consistency with the areawide WQM plans in this rule are clear.
Additionally, the WQMP rules provide the same “standard” as that found in the Water Quality

Planning Act.

N.J.A.C. 7:15-3.1(b)

286. COMMENT: Proposed section N.J.A.C. 7:15-3.1(b) specifies the projects requiring review
by the Department for consistency with the WQM plan. The lists of projects requiring
consistency review is too broad and includes projects that the Department has already
determined have nominal environmental impact and/or that already are subject to review by the
Department or other agencies under other programs (e.g., projects requiring wetlands general
permits for minor road crossings, outfalls, intakes and the like (N.J.A.C. 7:15-3.1(b)4iii) and

projects requiring water diversion permits (N.J.A.C. 7:15-3.1(b)15).

The proposed regulation should be revised to omit consistency review for projects involving
activities that already are subject to review by the Department or other agencies or that have
already been determined by the Department to have nominal environmental impact. Adding yet
another layer of review is burdensome on the regulated community, and to the extent that such
proposed review adds any additional element of environmental protection, that addition is

nominal compared to the magnitude of the burden on the regulated community. (41, 42, 44, 45)

287. COMMENT: The rules add numerous categories to the list of projects that are currently
required to attain a consistency determination from the Department. Included in this proposed

list are projects such as those that would require individual CAFRA and freshwater wetland
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permits, and a number of projects that would require water supply system construction or
expansion and well construction permits. Applications for permits that do not involve
wastewater issues should not be subjected to a time consuming and expensive consistency

review by the Department. This will place an undue burden on applicants. (19, 28)

288. COMMENT: The proposed rules at N.J.A.C. 7:15-3.1(b) identify additional projects and
activities that will require a formal consistency determination review, including actions: under
the Freshwater Wetlands Protection Act rules; that require water supply system construction
permits for expansions or sealing of abandoned wells; that require a permit under the Flood
Hazard Area Control Act Rules; and that require permits under the Dam Safety Standards for the
construction of Class | through Class I11 wells. The Department should justify how these
projects impact wastewater issues and why a review is needed. The Department should also

evaluate the potential costs to the applicants. (85)

289. COMMENT: The rule proposal requires the Department perform a consistency
determination review for all Department permit applications with the approved county WMP
regardless of the nature of the permit request. These consistency determination reviews should
be done concurrently during the initial permit application review. Otherwise, the review process

will continue indefinitely and will violate the existing 90 day review timelines. (88)

290. COMMENT: The proposed WQMP rules also have economic ramifications for a
municipal budget and developers alike in regards to the financial costs associated with the

Department approval process. The additional requirement that all developments requiring sewer
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service allocation seek a consistency determination from the Department is likely to result in

longer process and increased permit and overhead costs that could potentially result in a

proposed project no longer being economically feasible. (74)

RESPONSE TO COMMENTS 286 THROUGH 290: In accordance with the Water Quality
Planning Act, N.J.A.C. 58:11A-10, the Commissioner shall not grant any permit which is in
conflict with an areawide WQM plan. All projects and activities affecting water quality are
required to undergo a consistency determination review when Department permits are applied for
thus, areawide WQM plans address more than just wastewater impacts on water resources. The
consistency determination review is not a new requirement and will not expand the time needed
to obtain a Department permit. The Department reevaluated the list of projects and activities
required to undergo a consistency determination review and did revise it to adequately capture
the projects and activities that could have an affect on water quality or other relevant provisions
of an adopted WQM plan or this chapter. The modified list of projects and activities requiring
formal consistency review at N.J.A.C. 7:15-3.1(b) includes only those projects and activities for
which a Department permit is necessary and that have the greater potential to adversely affect
water resources, such as new surface or ground water discharges that require a NJPDES
discharge permit, new or modified public community water systems, and projects requiring
permits administered by the Division of Land Use Regulation, such as for flood hazard,
waterfront development, and wetlands. Projects or activities that the Department has already
determined have nominal environmental impact and/or that already are subject to review by the
Department are listed and a formal consistency determination review is not required for these

permits.
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For example, as explained in the summary at N.J.R. 39 1881, the Department amended N.J.A.C.
7:15-3.1(b)4 to specifically identify the types of individual freshwater wetlands permits, open
water fill permits, and transition area waivers under the Freshwater Wetlands Protection Act
rules that require a consistency determination to ensure that water quality requirements in the
Statewide and areawide WQM Plans have been addressed. Previously, all actions regulated
under these rules required a formal consistency determination pursuant to N.J.A.C. 7:15-3.1(b)3
and 4. Thus, in addition to any action that requires an individual permit, general permits under
N.J.A.C. 7:7A-5.2,5.2A, 5.6, 5.7, 5.10A, 5.10B, 5.10C, 5.11 and 5.11A are included. These
include general permits for the placement of underground utility lines because this activity has
the potential to disturb large tracts of land, both at initial installation and in order to provide
future access for maintenance and repair; actions in non-tributary wetlands because these areas
assist in regulating baseflow and are often within significant riparian zone areas; actions in
headwaters because they have the potential to impact water quality as they are origins of stream
flow that will transport chemicals and particulates downstream; road crossings, even minor ones,
because they result in increased sedimentation, total suspended solids, and oil-laden runoff into
the water body, and create barriers against the migration of fish and aquatic species; outfall
structures, because they create a point source that promotes channelization, erosion and
sedimentation, provide a direct path for pollutants to enter waterways and sensitive resource
areas, and cause further increase of impervious surfaces; and intake structures because they
directly or indirectly affect surface and ground water supplies. The Department is not requiring
formal consistency determinations for general permits for projects and activities that do not

involve sewage generating structures, such as airport sight line clearing and installation of water
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monitoring devices, as the environmental impacts of these types of activities are addressed in the

applicable permitting process.

N.J.A.C. 7:15-3.1(b)15 requires formal consistency determinations for water supply diversions,
except for those diversions that are temporary, such as for construction. Water supply
diversions, like water usage certifications, can affect baseflow, with associated impacts on water
quality and aquatic life support. Temporary diversions, while still required to be consistent in
accordance with N.J.A.C. 7:15-3.1(c), do not warrant a formal consistency determination
because they are not permanent, by definition. Additional discussion of the Department’s basis
for the modified list of projects and activities requiring formal consistency review at N.J.A.C.

7:15-3.1(b) can be found in the summary of the rule proposal at N.J.R. 39 1881-1882.

The adopted rules do not add an additional regulatory layer as the requirement to obtain
consistency determinations prior to issuance of Department permits are not new rule provisions.
The Department intends to determine consistency as part of the relevant permit process, thus not
only reducing review times and costs for applicants, but also ensuring that potential impacts on

water quality are addressed as part of the consistency determination review.

291. COMMENT: The Department should excise N.J.A.C. 7:15-3.1(b)9, which requires
consistency determinations for “construction of 50 or more realty improvements.” This is an
unnecessary review as the adopted Water Quality Management Plan would guide how all septic

systems are built. (18, 42, 44, 45, 61)
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RESPONSE: A separate review of construction of 50 or more realty improvements is required

under the Realty Improvement Sewerage and Facilities Act, N.J.S.A. 58:11-23 et seq., for actions
requiring Department certifications. The updated WMP will provide the equivalent dwelling
units allowed in accordance with the nitrate dilution model for a HUC 11 area. The consistency
determination will ensure that these provisions in the WMP are adhered to prior to issuance of

the Department’s Realty Improvement Sewerage and Facilities Act certification.

292. COMMENT: At N.J.A.C. 7:15-3.1(b)14, any additional requirements for Agricultural,
Aquacultural or Horticultural Water Usage Certification rules, including supplying additional
information that may be required under this rule proposal to meet the consistency requirements
are adamantly opposed. The preferential treatment that agriculture receives in the water supply
process is a result of consensus by the Legislature based on the benefits of agriculture and its
status as a preexisting and preferred land use in New Jersey. Demanding consistency with these
rules regarding wastewater in order to be certified is unnecessary and an example of regulatory

overkill, since agricultural water has no corresponding sewer or septic discharge. (58)

293. COMMENT: Proposed N.J.A.C. 7:15-3.1(b)14 requires consistency determinations for
category 2 non-potable water supply wells including those used for irrigation and for new,
renewal and increases in water withdrawal pursuant to the Agricultural, Aquacultural, and
Horticultural Water Usage Certification rules. The Department needs to consider the impact that
this will have on the agricultural industry. The additional regulation is bound to have a negative

effect and make it even more difficult to conduct business in the State. (14)
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RESPONSE TO COMMENTS 292 AND 293: N.J.A.C. 7:15-3.1(b)13 requires consistency

determinations for actions that require well construction permits issued pursuant to the Well
Construction and Maintenance; Sealing of Abandoned Wells rules, N.J.A.C. 7:9D, for all
category 1 potable water supply wells as identified at N.J.A.C. 7:9D-2.1(a)1, category 2 non-
potable water supply wells, specifically, irrigation, test, industrial and open loop geothermal
wells, as identified at N.J.A.C. 7:9D-2.1(a)2; and category 4 special use wells, specifically,
closed-loop geothermal wells, as identified at N.J.A.C. 7:9D-2.1(a)4. The categories of wells
required to undergo consistency determinations under this paragraph are all associated with

development and have nothing to do with agricultural uses of water.

At N.J.A.C. 7:15-3.1(b)14, actions that require new water usage certifications, or the renewals of
water usage certifications if an increase in water withdrawal for a new or different use is
proposed as part of the renewal, pursuant to the Agricultural, Aquacultural, and Horticultural
Water Usage Certification rules, N.J.A.C. 7:20A, are required to undergo a consistency
determination. The only categories of agricultural wells required to receive consistency
determinations are new water uses and renewals that involve an increase in the water withdrawal
for a new or different use. This requirement does not pertain to a new or different agricultural
use, but a new or different use, such as ceasing the agricultural use for new development. The
Department is attempting to conduct consistency determination reviews as early as possible in
the Department permitting process when new development proposals are made to warn
applicants as early as possible in the development process if there are going to be environmental
issues with their development proposal. There are no requirements for an agricultural user to

obtain a consistency determination for a new or continuing agricultural use under this rule.
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294. COMMENT: It is appropriate to seek consistency determinations for all projects. The
exception provided at N.J.A.C. 7:15-3.1(b)16i for vegetation is not protective enough. There is
concern that merely planting vegetation for bank stabilization projects withdraws them from the
need to obtain review. There is nothing in the rules that requires the vegetation be sufficient in
placement, quality, or quantity, nor is there anything requiring that the vegetation be maintained
over a period of time. Lastly, vegetative plantings should be with native, indigenous plants. The
proposal should be withdrawn or at the very least amended to require that these plantings be
indigenous to the area and for a demonstration that the project will have the desired outcome

over a period of time. (64)

RESPONSE: N.J.A.C. 7:15-3.1(b)16 only exempts flood hazard area permits for bank
stabilization projects that use only live plantings or vegetation-derived products such as biologs
from the requirements to obtain a formal consistency determination. Soil bioengineering is a
method of bank stabilization that utilizes live plants, such as cut, un-rooted branches, as the main
structural component. Other natural materials such as rocks and tree stumps can also be used to
augment the stability of the vegetation. Bank stabilizations improve water quality by reducing
channelization and sedimentation into the water body. Bank stabilizations utilizing only
vegetation result in no permanent footprint of disturbance or engineered structures that could
later fail, degrade or otherwise result in scrap and refuse and, therefore, do not adversely affect
water quality. Bank stabilization projects that require a permit under the Flood Hazard Area
Control Act (FHACA) Rules, N.J.A.C. 7:13, are not required to obtain a formal consistency

determination review under this rule since they do not involve wastewater infrastructure or
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planning issues that are addressed by the areawide WQM plans. However, not requiring a

formal consistency determination does not exempt these activities from Department review
under the FHACA Rules. The FHACA Rules address the location, quality, quantity and
maintenance of vegetation requirements for bank stabilization projects that qualify for bank
stabilization permits under those rules. For example, at a minimum, a general permit (2A) will
need to be obtained under the FHACA Rules for agricultural activities in a regulated flood
hazard area proposing bank stabilization. One of the bank stabilization or bank restoration
project requirements under this permit pursuant to N.J.A.C. 7:13-8.4(c)1yv, is to replant all
cleared , cut or removed vegetation in the riparian zone with indigenous, non-invasive
vegetation, except where the removed vegetation has been replaced by non-vegetative stabilizing
material. Therefore, the Department believes the commenters’ concerns regarding bank

stabilization projects are adequately addressed by the FHACA Rules.

295. COMMENT: The proposed rules at N.J.A.C. 7:15-3.1(b)16 refer to consistency
determinations for permits-by-rule under N.J.A.C. 7:13-7. These are the Flood Hazard Area
Control Act Rules and there is no reference to permit-by-rule in Section 7. Section 7 pertains to

flood hazard delineated streams. (14)

RESPONSE: As stated in the rule proposal summary, (See 39 N.J.R. 1882) the Department
determined not to require formal consistency determinations for all permits-by-rule as identified
in the proposed (now adopted) Flood Hazard Area Control Act Rules, N.J.A.C. 7:13, as these
activities were not expected to significantly impact water quality. The Department believes the

commenter is referring to the prior version of the Flood Hazard Area Control Act Rules, when he
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states that Section 7 pertains to flood hazard delineated streams and not permits-by-rule.

N.J.A.C. 7:13-7, which became effective on November 5, 2007, (See 39 N.J.R. 4573) now
addresses permits-by-rule and under N.J.A.C. 7:15-3.1(b)16ii formal consistency determinations

are not required for these activities.

296. COMMENT: The summary language for proposed N.J.A.C. 7:15-3.1(b) notes that “some
projects or activities are unlikely to have significant impacts to water resources and a formal
consistency determination review is unnecessary.” The Department should identify the types of

projects and activities which would not require consistency determinations. (18, 42, 44, 45, 61)

RESPONSE: The rule summary at N.J.A.C. 7:15-3.1(b) goes into further detail under each
paragraph for each of the listed potentially regulated activities that requires a formal consistency
determination and lists the Department permits for which a formal consistency determination is
not required (See 39 N.J.R. 1881-1882). Additionally, under N.J.A.C. 7:15-3.1(c) any projects
or activities not identified at N.J.A.C. 7:15-3.1(b) must be consistent, but do not require a formal
consistency determination. Therefore, those projects or activities not required to obtain a formal
consistent determination under N.J.A.C. 7:15-3.1(b) and projects or activities listed at N.J.A.C.
7:15-3.1(b) for which a formal consistency determination is not required are those determined

unlikely to have significant impacts to water resources.

297. COMMENT: N.J.A.C. 7:15-3.1(c) proposes that certain activities need not undergo a
formal consistency determination provided the activity does not conflict with the approved

WQM plan. There is nothing in the rules, however, that addresses the potential situation where
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there was a presumption the activity does not conflict when in reality, it does conflict with the

approved WQM plan. The Department should close this loophole as soon as possible. All wells

that withdraw water for any use should be subject to a consistency determination. (64)

RESPONSE: The Department reevaluated the list of projects and activities required to undergo a
consistency determination review and revised it to capture the projects and activities that could
have an affect on water quality or other relevant provisions of an adopted WQM plan or this
chapter. The Department believes this modified list of projects and activities requiring formal
consistency review at N.J.A.C. 7:15-3.1(b) is representative of those projects and activities for
which a Department permit is necessary and that have the greater potential to adversely affect
water resources and thus reduced the potential to have any projects or activities with the potential
to be in conflict with the areawide WQM plan to be approved without being consistent. The
Department agrees the rule does not addresses the potential situation where there was a
presumption the activity does not conflict with an approved WQM plan when in reality it does,
but the Department cannot anticipate every possible situation and believes the comprehensive
new list of activities required to undergo consistency determination reviews has significantly
reduced the potential for any activities to be presumed consistent with an areawide WQM plan
when it might not be. If a Department permit is issued for a project or activity that ultimately is
determined to be inconsistent with the areawide WQM plan, this issue could be raised as part of

an appeal of that Department permit.

The adopted rule requires formal consistency determinations for any wells associated with new

development, such as potable wells, geothermal wells and irrigation wells at N.J.A.C. 7:15-
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3.1(b)13 and 14. However, the Department is not requiring formal consistency determinations

for well repairs or modifications to existing wells under the Well Construction and Maintenance;
Sealing of Abandoned Wells rules, N.J.A.C. 7:9D, or the Agricultural, Aquacultural, and
Horticultural Water Usage Certification rules, N.J.A.C. 7:20A, for example, for agricultural
wells, that are not associated with new development. Wells were not previously required to
undergo a formal consistency determination review and the Department believes the adopted

rules requiring reviews for all wells associated with new development are adequate.

298. COMMENT: N.J.A.C. 7:15-3.1(g) provides an applicant that has received a decision of
inconsistency the opportunity for an informal discussion with the Department to attempt to
resolve the conflict, but makes no allowance for public notice or input should the project or
activity be revised. This should be amended to include public notice and comment in cases

where the project or activity may be revised and deemed consistent. (22, 76)

RESPONSE: The rules do not provide for a public review process as part of formal consistency
determination reviews because this review consists of a comparison of a proposed project or
activity with the adopted Plans, which themselves were subject to public notice and comment. If
a proposed project complies with the adopted plan, further public input is unnecessary. If an
applicant comes in with a proposal that is inconsistent with the Plans and is thus unable to obtain
Department permits, that applicant should have the opportunity to change their proposal to
become consistent with the areawide WQM plan. If the applicant is able to modify their project

to be consistent with the adopted areawide plan, there is no reason that the amended project
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should be treated any different with respect to public comment than a project that was initially

designed to be consistent with the areawide plan.

299. COMMENT: Proposed N.J.A.C. 7:15-3.1(g) provides for “informal discussions” between
the Department and an applicant on how to resolve conflicts between a proposed project or
activity and “a WQM plan or this chapter.” This section states that “Information provided by the
Department in such discussions is for guidance only, and is not binding on the Department or the
designated planning agencies.” Such discussions should be binding as the applicant may, in
good faith reliance and at considerable expense, act upon the Department’s or designated

planning agency’s guidance. (18, 42, 44, 45, 61)

RESPONSE: As informal discussions often are conducted based preliminary, incomplete
information at the earliest stages of project design, it would be inappropriate for the Department
to be bound by advice given based upon this information. If the Department’s advice is based on
what turns out to be incomplete or inaccurate information, then initial guidance provided may

not be sufficiently protective of public health and the environment.

N.J.A.C. 7:15-3.2

300. COMMENT: At proposed N.J.A.C. 7:15-3.2(a), the proposed rule changes include three
plus pages of text. Where responsible development can take place in a community, it will be
difficult, if not impossible, for a developer to satisfy the proposed consistency determination

requirements. (15, 21, 67)
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301. COMMENT: The information required for a consistency determination at N.J.A.C. 7:15-
3.2(a) for virtually every Department permit is completely onerous and unreasonable. Tying an
individual or single permit request to a procedure of this magnitude will bring any permitted land

use activity to a grinding halt. (66)

302. COMMENT: Currently, the Department compiles the necessary information to make a
consistency determination, but it is proposed that the onus of compiling the information be

placed on the applicant. (19, 28)

303. COMMENT: The proposed procedures at N.J.A.C. 7:15-3.2 for consistency determination
review are burdensome and would require applicants to expend significant monies for legal and
consulting services prematurely. Many of the requirements would not be available to an
applicant at the early stage of the approval, but would require detailed engineering designs.
Since this is a threshold development issue, it should be addressed at the concept stage. (18, 42,

44, 45, 61)

RESPONSE TO COMMENTS 300 THROUGH 303: The Department reevaluated the list of
projects and activities required to undergo a consistency determination review and revised it to
capture the projects and activities that could have an affect on water quality or other relevant
provisions of an adopted WQM plan or this chapter. This list is very specific as to the
Department permits which are required to obtain a formal consistency determination and
identifies specific Department permits not required to obtain a consistency determination thus

does not require very Department permit to obtain a consistency determination.
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Many of the consistency determination information requirements are basic information
requirements and are no different from the rule prior to these amendments which applicants have
been able to satisfy. Additionally, a significant number of formal consistency determination
reviews will be conducted as part of a Department permit review, thus some of the information
requirements overlap those that are part of a permit application and information contained in a
permit application that is the same for a consistency determination need not be duplicated. It
was necessary to expand the list of required information to conduct a consistency determination
review to correspond with the additional analyses and assessments that are required under
N.J.A.C. 7:15-5.24 and 5.25 to ensure that projects and activities are meeting the new
environmental thresholds established in WMPs. This requested information will be used to
assess if the proposed project is aligned with the wastewater management options identified in
the adopted plan, including that the amount of wastewater generated by the proposed project
conforms with the projections based on the zoning in place when the plan was adopted and upon
which the environmental build-out analysis was based and that the method of wastewater
management has been determined to meet water quality standards; the water supply needs of the
project can be met in consideration of water availability; and the proposed project is not located
within an environmentally sensitive area or steep slopes subject to required local ordinance

protection and/or State regulation.

Thus, applicants are now required to provide State Plane coordinates for their project site (which
can be found on the Departments webpage), a description of the proposed water supply, must

identify waterbodies within 300 feet of the proposed project and steep slopes on their site plans
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and when applicable, must ensure that their proposals meet zoning requirements established in

WMPs by submitting a certification. Where applicants are requesting consistency
determinations for projects or activities that might meet the criteria to not have the wastewater
service area withdrawn under N.J.A.C. 7:15-8.1, specific information requirements to
demonstrate these conditions are met are specified and only applicants trying to meet these

conditions need submit this information.

Before granting a formal determination regarding consistency of a project or activity with the
WQM plan it is necessary to have specific project proposal information. With regard to the
detailed engineering designs, the Department is not requiring full treatment plant design details.
The engineering designs that are being required are the basic site condition and project proposal
locational information such as locations of site improvements such as proposed buildings,
parking and roads, stormwater management fe