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RESPONSE OF THE NEW JERSEY DEPARTMENT OF ENVIRONMENTAL 

PROTECTION TO COMMENTS RECEIVED ON PROPOSED 
CONSENT JUDGMENT WITH OCCIDENTAL CHEMICAL CORPORATION 

IN THE PASSAIC RIVER LITIGATION 
 

On September 15, 2014, the New Jersey Department of Environmental Protection 
(“DEP” or the “State”) published Notice of a proposed Consent Judgment with Occidental 
Chemical Corporation (“OCC Consent Judgment”) in the New Jersey Register in connection 
with the administrative process to enter into a settlement with OCC in the matter of New Jersey 
Department of Environmental Protection, et al. v. Occidental Chemical Corporation, et al.; 
Docket No. ESX-L-9868-05 (PASR), Superior Court of New Jersey, Law Division, Essex 
County (the “Passaic River Litigation”).  The settlement, as embodied in the OCC Consent 
Judgment, provides substantial benefits to the citizens of New Jersey.  

 
The proposed OCC Consent Judgment, if approved and entered by the court pursuant to 

the Order on the Approval Process for the Proposed OCC Final Consent Judgment, will achieve 
the overarching goal of the Passaic River Litigation – to ensure that the polluters, not the 
taxpayers of New Jersey, bear the costs of cleaning up the Passaic River and the Newark Bay 
Complex1 contaminated by the discharges of hazardous substances from 80 Lister Avenue in 
Newark, New Jersey (“Lister Property” or “Lister Site”).  Additionally, the State will recover 
economic damages, namely the State’s lost income and sales tax revenues associated with the 
decrease in economic activity caused by OCC’s contamination of the Passaic River.  Moreover, 
with this settlement and the prior settlements, 2 the State will have recovered all of its past 
cleanup costs, as well as all fees and costs it incurred in bringing this litigation.  Finally, although 
the State reserved its natural resource damages (“NRD”) claims from the litigation, the State will 
apply $50 million from the OCC Consent Judgment and $17.4 million from the prior settlements 
to restoration projects designed to mitigate the damages to the natural resources of the Newark 
Bay Complex and to compensate the public for the lost human use services.  The OCC Consent 
Judgment, if approved and entered, will put an end to the State’s involvement in nine years of 

1 The Newark Bay Complex is defined as the Lister Property, the 17 miles of the lower Passaic River and Newark 
Bay and portions of the Hackensack River, the Arthur Kill and the Kill Van Kull. 
2 The “prior settlements” are (i) the “RYM Settlement Agreement” (a/k/a the Repsol/YPF Settlement Agreement), 
between Plaintiffs and the Repsol/YPF Defendants (MIEC, Repsol, YPF, YPFI, YPFH and CLHH), Maxus Energy 
Corporation (“Maxus”) and Tierra Solutions, Inc. (“Tierra”) (these parties are sometimes referred to collectively 
herein as “the RYM Parties”); and (ii) the Consent Judgment between Plaintiffs and 261 Settled Third-Party 
Defendants (the “Third-Party Consent Judgment”), which were brought into the Passaic River Litigation by Maxus, 
et al., but against whom Plaintiffs had reserved their claims.  The prior settlements were approved and entered by the 
court on December 12, 2013.  
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contentious and hard-fought litigation and will result in total settlement payments of $355.4 
million and the achievement of all of the State’s goals in bringing this lawsuit. 

Importantly, the Passaic River Litigation was not brought to enforce a cleanup of 
the Passaic River or to recover money for the State to independently implement a cleanup 
of the River.  The Passaic River and the remainder of the Newark Bay Complex are part of the 
federal Diamond Alkali Superfund Site, which is being investigated under the federal  
Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42 
U.S.C. 9601 to 9675, with the United States Environmental Protection Agency (“EPA”) acting as 
the lead agency.3  Any ultimate cleanup of the Passaic River and Newark Bay will be directed by 
EPA under CERCLA through its authority to pursue responsible parties to fund the cleanup.  
Accordingly, the settlement funds recovered by the State are not designated for cleaning up the 
Passaic River.  However, to the extent public funds are used, in whole or part, for a cleanup 
under CERCLA, the proposed OCC Consent Judgment ensures that OCC, not the citizens of 
New Jersey, will pay any State share of future cleanup costs.   

A. Contamination and Proposed Cleanup of the Passaic River  

For decades, OCC’s predecessor, DSCC, manufactured DDT, Agent Orange and other 
pesticides and herbicides at the Lister Property.  During that time, DSCC intentionally and 
regularly dumped product and waste, specifically including a particularly harmful form of dioxin 
(2,3,7,8-TCDD), into the Passaic River from the Lister Property.4  The dioxin from the Lister 
Property has spread throughout the Newark Bay Complex.  

Currently, the Diamond Alkali Superfund Site involves at least five ongoing remedial 
investigations.  One of these investigations culminated with the issuance by EPA of the Focused 
Feasibility Study Report for the Lower Eight-Miles of the Lower Passaic River (the “FFS”).  The 
FFS is directed at developing a plan to remediate the most contaminated portion of the Passaic 
River and remove the source of ongoing contamination to the remainder of the Newark Bay 
Complex.  Broader studies of the remainder of the Newark Bay Complex continue.  The FFS was 
funded by EPA with financial and technical support provided by DEP.  On March 10, 2014, EPA 
released the final FFS report, and, on April 11, 2014, EPA released its Proposed Plan for the 
cleanup of the lower eight miles of the Passaic River.  The Proposed Plan calls for the dredging 
and disposal of 4.3 million cubic yards of contaminated sediments.  The remaining contaminated 
sediments would be capped.  EPA estimates this Proposed Plan will cost approximately $1.73 
billion and require five years of construction.  EPA is currently considering the comments it 
received on the FFS Proposed Plan and will address them in its Record of Decision when the 
final cleanup decision for the lower eight miles is released. 

3In 1984, EPA added the Lister Site to its National Priorities List, designating it as a Superfund Site.  Today, the 
Diamond Alkali Superfund Site is more broadly defined to include the Lister Site plus the areal extent of the dioxins 
(including 2,3,7,8-TCDD), which spread from the Lister Site throughout the 17 miles of the lower Passaic River and 
Newark Bay, and into portions of the Hackensack River, the Arthur Kill and the Kill Van Kull.  
4As used herein “OCC/DSCC” refers to OCC, DSCC/DSC-1, and their predecessors in interest at the Lister 
Property.  In 1986, OCC purchased Diamond Shamrock Chemicals Corporation (“DSCC”), the chemical operations 
and successor of Diamond Shamrock Corporation (“DSC-1”), with knowledge of the Lister plant’s practices and 
environmental condition and, in 1987, knowingly merged DSCC into itself.   
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Future costs anticipated to be incurred by DEP in the implementation of the selected FFS 
remedy are unknown, but expected to be minimal.  It is anticipated that EPA will require those 
who polluted the Passaic River to pay for its remediation, including the FFS, and that EPA will 
not use significant public funds for the remedy.  However, if EPA does use federal funds, under 
CERCLA, the State could be asked to provide up to 10% of the costs of any remedy publicly 
funded under the federal Superfund.  Under current estimates, the State’s FFS share could 
amount to approximately $173 million, which would be completely funded by OCC under the 
terms of the Consent Judgment. 

B. The Passaic River Litigation 

Almost nine years ago, in December 2005, DEP brought the Passaic River Litigation 
seeking: 

. . . reimbursement of any and all cleanup and removal costs the State of New 
Jersey has incurred, and all such costs that the State of New Jersey will incur, 
alone and working in conjunction with federal agencies, associated with 
Defendants’ discharge of TCDD into the Newark Bay Complex.  The State also 
seeks compensatory damages, punitive damages, declaratory relief, and equitable 
relief as set forth herein. 

The State is not seeking, and this Complaint should not be characterized as 
asserting a claim for, natural resource damages, including the loss of use of the 
State’s natural resources, although the State does seek the costs of an assessment 
of the natural resources damaged or destroyed by Defendants’ discharges.  The 
Court has reserved, by way of its Order dated April 24, 2012, the State’s right to 
bring claims for natural resource damages for the Passaic River and/or other parts 
of the Newark Bay Complex in the future.  

(Pls.’ 4th Am. Compl., ¶¶ 5, 6.)  Additionally, because EPA was the lead governmental agency 
directing the investigation and cleanup of the Passaic River and the entire Diamond Alkali 
Superfund Site under the federal Superfund process, the State did not seek through the litigation 
to require a different or inconsistent remedy.    

C. The Prior Settlements 

On December 12, 2013, the court approved and entered the Third-Party Consent 
Judgment.  The Settled Third-Party Defendants collectively paid the State $35.4 million, 
including approximately $7 million for natural resource restoration.  The Third Parties were sued 
by Maxus, not DEP, and DEP never asserted any claims against any of the Third-Party 
Defendants in the Passaic River Litigation.   

 That same day, the court also approved and entered the RYM Settlement Agreement.  
The RYM Settlement Agreement resolved the direct liability of the RYM Parties to the State for 
their connection to the Lister Property and DSCC, and, because of Maxus’s indemnity to OCC, 
the RYM Settlement Agreement also resolved portions of OCC’s liability.  In exchange for $130 
million in cash consideration, including over $10 million for NRD restoration, DEP agreed to 
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cap the ultimate exposure of Repsol, YPF and/or YPFI at an additional $400 million.  The State 
agreed to reduce a future judgment that it might obtain against OCC for certain obligations to no 
more than $400 million, but only to the extent OCC succeeded in obtaining and collecting on a 
judgment against those particular Settling Defendants for OCC’s liabilities to the State.  
Additionally, due to the indemnity between Maxus and OCC,5 the RYM Settlement Agreement 
was structured so that OCC’s liability to the State for past costs was largely resolved.   

Importantly, DEP’s resolution of its claims against the Repsol/YPF Defendants left the 
legally responsible defendant, OCC, strictly, jointly and severally responsible for the future 
cleanup and removal costs and for the economic damages caused by OCC and its predecessors.  
Accordingly, in the RYM Settlement Agreement, the State reserved its claims against OCC for 
future cleanup and removal costs, and, to the extent predicated by certain intentional or distinct 
conduct by OCC, economic damages, disgorgement damages, punitive and exemplary damages 
and NRD.  The State’s reserved claims against OCC will be resolved by the OCC Consent 
Judgment.    

D. OCC Consent Judgment Settlement Process and Terms 
 
The prior settlements were approved by the court in December 2013 and affirmed on 

appeal.  In the spring of 2014, the State and OCC renewed settlement discussions and agreed to a 
term sheet in June 2014.  After further negotiations, on August 21, 2014, OCC executed the 
proposed Consent Judgment.  Notice of the proposed OCC Consent Judgment was published on 
September 15, 2014, for the purpose of obtaining public comments.  The key terms of the OCC 
Consent Judgment are set forth below.   

1. OCC’s guarantees to pay future cleanup costs 

OCC has guaranteed payment of certain future costs of the State, including any 
department or agency.  First, in the event EPA chooses to use public funds to pay for the FFS 
remedy, OCC has agreed to pay the State’s FFS share up to $400 million.  Second, OCC has 
agreed to pay all of the State’s future cleanup costs for or at the Lister Property, and it has also 
agreed to pay all of the State’s future cleanup costs connected with the Newark Bay Complex, 
provided the State demonstrates a nexus between such future cleanup costs and discharges from 
the Lister Property. 

2. The cash payments 

Under the OCC Consent Judgment, OCC will pay the State a total of $190 million, $50 
million of which is designated as the NRD Payment and will be applied to restoration projects 
primarily intended to address lost human use services for natural resources in the Newark Bay 
Complex.  The remaining $140 million in settlement funds will be applied to the State’s 
remaining past costs (incurred since the prior settlements), which total $5,392,635.54, and to the 
State’s claims for economic damages.  These economic damages were sustained by the State 

5 In 1986, after the Diamond Alkali Superfund Site was added to the NPL, OCC purchased DSCC and its ongoing 
chemicals business from Maxus. Maxus agreed, in the 1986 Stock Purchase Agreement (“SPA”) between the 
companies, to indemnify OCC for certain environmental liabilities associated with DSCC and the Lister Site.   
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through lost tax revenues. 

E. The Reserved Claims and the NRD Payment 

1. The reserved claims 

Although the State is resolving significant claims brought against OCC in the Passaic 
River Litigation, the State reserves certain claims against OCC in the OCC Consent Judgment in 
order to protect the State’s interests if future environmental issues require additional litigation.  
In addition to the claims for future cleanup and removal costs discussed above, the State reserves 
claims related to any upland sites around the Newark Bay Complex, claims related to 
geographical areas outside the Newark Bay Complex, claims for certain navigation costs, and 
claims for future cleanup and removal costs not otherwise paid by OCC.   

The OCC Consent Judgment and the prior settlements were designed to complementarily 
advance the major goals of the Passaic River Litigation.  However, DEP retains its enforcement 
authority to address future discharges and ongoing threats to human health and the environment 
and its authority for investigation and oversight in the Newark Bay Complex.  DEP will also 
continue to support EPA as part of the Diamond Alkali Superfund process.   

2. NRD Payment 

The State did not assert any claims for NRD in the Passaic River Litigation, except for 
the costs of a Natural Resource Damages Assessment (“NRDA”).  Nonetheless, OCC has agreed 
to pay $50 million to be applied to restoration projects for damaged natural resources of the 
Newark Bay Complex, and the State has agreed to “seek to diligently plan, design, implement 
and complete such restoration projects” (OCC Consent Judgment, ¶25).  The exact projects that 
will be selected and implemented will be determined by DEP at a later date and are not being 
considered as part of the settlement approval process. 

DEP is one of several trustees who have responsibility for protecting and preserving the 
public’s interest in affected natural resources.  The State’s federal partners are co-trustees of the 
natural resources in the Passaic River and Newark Bay Complex, and the federal trustees have 
been evaluating the damages to the Newark Bay Complex independent of the Passaic River 
Litigation.  The full amount of damages to the natural resources in the Newark Bay Complex has 
not yet been assessed and likely will not be assessed for some years.  Indeed, under CERCLA the 
federal NRD trustees cannot bring an NRD claim until a remedy is selected for the Diamond 
Alkali Superfund Site.  Accordingly, any final assessment and action by the federal trustees may 
be years from now. 

That $50 million from the OCC Consent Judgment is being applied to restoration projects 
now is a huge victory for the Passaic River, the Newark Bay Complex and the people of New 
Jersey.  Instead of waiting for years for the natural resource damages to be assessed, claims 
against potentially responsible parties to be resolved and restoration projects to be designed, the 
State will secure a total of over $67.4 million to begin to compensate the public for lost 
recreational uses.  The citizens of the affected communities, who have for too long been deprived 
of the full use of the River and the many ecological benefits provided by a non-polluted and 
healthy ecosystem, will begin to see the improvements to the environment and uses of these 
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natural resources now, instead of having to wait many more years.  Additionally, federal 
guidance and economic studies establish that, by investing in these restoration and human-use 
projects now, there will be an annual magnified impact through economic redevelopment, direct, 
indirect and induced economic activity, and the time value of money.  With time, the State 
believes that the $50 million NRD restoration investment provided by the Consent Judgment will 
grow many times over the initial amount.   

Importantly, the $50 million NRD Payment does not bind the federal trustees or prevent 
them from recovering additional NRD from OCC from the first dollar above the $50 million 
being invested by the State now.  OCC has agreed that the claims of the federal NRD trustees are 
coextensive with the State’s interests and remain intact, and any recoveries under the federal 
NRD process must be applied to the exact same resources and impacted areas.  Moreover, the 
State remains committed to working with the federal trustees on a full assessment of the NRD for 
the Passaic River and Newark Bay.  When the State and federal trustees are permitted to act 
under the federal process, the State has reserved all of its rights to pursue, alongside the federal 
trustees, the entire NRD for the Newark Bay Complex.   

F. The Comments Received by DEP 

DEP received comments on the OCC Consent Judgment from two distinct groups.6  First, 
DEP received comments from and on behalf of concerned New Jersey citizens, including several 
non-profit organizations and U.S. Congressman Pascrell (See Ex. 1.)  Most of these comments 
question why all or most of the $190 million in recovered damages is not being applied to the 
cleanup of the Passaic River or restoration projects.  Others suggest, if the OCC Consent 
Judgment is approved, that certain identified projects should be funded with the NRD payment 
negotiated by the State.  Second, DEP received comments from Settled Defendants raising legal 
issues and/or questions regarding the intersection of the proposed OCC Consent Judgment and 
the two prior settlements.  (See Ex. 2.)  For convenience of the reader, the comments are 
summarized and organized topically.   

In developing the OCC Consent Judgment and evaluating the public comments, DEP 
considered (i) its statutory authority and responsibility under the Spill Act and other statutes, (ii) 
its administrative expertise, (iii) the extensive Administrative Record, (iv) the risk and expense 
of continued litigation against OCC, (v) the procedural and substantive status of the litigants, (vi) 
the goals of the State in initiating the Passaic River Litigation, (vii) the substantial recoveries and 
benefits obtained for the State, and (viii) the consistency of the OCC Consent Judgment with the 
prior two settlements.  After considering all of these factors and the comments submitted, DEP 
believes the proposed OCC Consent Judgment is fair, reasonable, consistent with the purposes of 
the Spill Act and in the public interest. 

  

6The comments to the OCC Consent Judgment are attached to this response to comments and are numbered Exhibits 
1 and 2. 
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COMMENTS FROM NON-PARTIES 
TO THE PASSAIC RIVER LITIGATION 

Comments were sent by Ms. Joann S. Ramos, a New Jersey taxpayer and resident; the 
Citizens Advisory Committee of the New York – New Jersey Harbor & Estuary Program; 
Hackensack Riverkeeper and NY/NJ Baykeeper, for themselves and on behalf of a group of other 
organizations comprising the American Littoral Society, Environment New Jersey, Passaic River 
Coalition and Raritan Head Waters; United States Congressman Bill Pascrell, Jr., representing 
the 9th District of New Jersey; the Passaic River Coalition; 7  the New Jersey League of 
Conservation Voters; Ironbound Community Corporation; the Sierra Club, New Jersey Chapter; 
and the Passaic River Boat Club.  (See Ex. 1.)  Comments received concern the following topics: 

Comments regarding the impacts to the Passaic River community due to the extensive 
environmental damage done to the Passaic River 

The commenters state that their organizations, constituents and members have suffered 
from decades of pollution of the Passaic River and that many citizens have lost the full economic 
and recreational use of the River.   

Response: 

DEP agrees and recognizes the important role that these organizations and their 
constituents and members play in the communities affected by the pollution of the Passaic River 
and appreciates their involvement in the process over several years of litigation.  In its capacity 
as chief enforcement agency of New Jersey’s environmental laws and as trustee for the State’s 
natural resources, DEP shares the concerns expressed by these commenters regarding the 
damage to the Passaic River and other natural resources caused by OCC’s discharges of 
hazardous substances into the river.  DEP is committed to continuing to work with its federal 
partners and the public to assure that the Passaic River is cleaned up and that the citizens of New 
Jersey are fully compensated for the injuries to the public’s natural resources.  However, DEP 
does not believe rejection of the settlement will benefit the public or affected communities.  
Rather, approval of the settlement will bring the affected communities closer to achieving their 
long-standing goals of restoring the Passaic River to productive use. 

 
  

7The Passaic River Coalition, while a signatory to the letter submitted by Hackensack Riverkeeper and NY/NJ 
Baykeeper, also submitted separate comments “regarding the question of an adequate accounting for and estimation 
of Natural Resource Damages” under the OCC Consent Judgment.   
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Comments concerning the adequacy of the settlement funds stemming from misconceptions 
about the objectives of the Passaic River Litigation 

The commenters challenge the adequacy and use of the $190 million in settlement funds 
to be paid by OCC, and the percentage of those funds designated for cleanup of the Passaic 
River and Newark Bay and/or for natural resource restoration.   

Response: 

However well-intentioned, many of the comments appear to be based upon several 
misconceptions about the scope and goals of the Passaic River Litigation and the respective roles 
of DEP and the federal agencies responsible for remediation and restoration at the Diamond 
Alkali Superfund Site.  DEP filed the Passaic River Litigation in 2005 to accomplish four stated 
goals: (1) to recover its past costs, including more than $100 million that State agencies had 
spent from taxpayers’ dollars investigating the hazardous substances discharged from the Lister 
Property into the Passaic River; (2) to obtain a judgment that any future costs that the State might 
incur would be the obligation of the polluters, and not the taxpayers of New Jersey; (3) to 
recover the State’s economic damages, namely the State’s lost income and sales tax revenues 
associated with the decrease in economic activity caused by discharges from the Lister Property; 
and (4) to recover the State’s costs of the litigation.  In conjunction with the prior settlements, all 
of these objectives will be achieved by the entry of the proposed OCC Consent Judgment. 

First and foremost, to clarify, what the State did not seek to obtain through the Passaic 
River Litigation were funds to perform or pay for an independent cleanup of the Passaic River.  
Under federal law, EPA is the lead environmental agency responsible for investigating and 
selecting a remedy for the Passaic River.  EPA will, in collaboration with DEP, select the remedy 
for cleaning up the Passaic River and Newark Bay.  In April of this year, EPA announced a 
proposed remedy for the lower eight miles of the Passaic River (known as the FFS remedy) at an 
estimated cost of $1.7 billion.  At most Superfund sites, EPA enters into agreements with the 
responsible parties that require the polluters, and not the public, to pay cleanup costs.  EPA has 
already identified over 70 companies, including OCC, as contributors to the pollution of the 
Passaic River.  The funds obtained through the OCC Consent Judgment should not be used to 
subsidize those parties who contaminated the River and who are responsible for its cleanup under 
CERCLA.  However, in the event that EPA spends federal money towards the cleanup of this 
section of the Passaic River, the proposed settlement provides that OCC, and not the taxpayers of 
New Jersey, will pay the State’s share of these costs, and the State may pursue other responsible 
parties as well.  Also, DEP was not seeking NRD in the Passaic River Litigation, and any 
potential NRD claims that could have been brought were reserved by court order.  The NRD 
claims will not be pursued until the federal and State trustees can assess the full extent of NRD 
following adoption of a cleanup plan by the EPA, as required by federal law.  Thus, the 
assertions that all recoveries in the litigation should be applied to a cleanup and restoration of the 
Passaic River overlook the goals and purposes of the Passaic River Litigation and the resulting 
settlements and confuse the respective roles of DEP and EPA.  

In addition to achieving the original goals of the litigation, the three settlements together 
will begin restoration efforts in and around the affected communities by providing for the 
infusion of $67.4 million in restoration projects.  These projects will benefit the citizens of the 
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affected communities, who have for too long been deprived of the full use of the river and the 
many ecological and recreational services provided by a non-polluted and healthy ecosystem.  

Comments regarding the NRD Payment and OCC’s Liability for NRD to the Passaic River 
and Newark Bay  

Several comments question the adequacy of the amount of the settlement funds being 
applied to NRD. 

Response: 

To be clear, the settlement between OCC and DEP is not a final resolution of OCC’s 
liability for NRD, but only a down payment on the total NRD to which the public is entitled.  
Both the State of New Jersey and designated federal agencies share responsibility for 
administering and protecting the public’s natural resources, including the pursuit of 
compensation for damages to, destruction of, and loss of use of those resources.8  The NRD 
process will likely take many more years.  The complexities of evaluating the damage to the 
natural resources of the Passaic River posed legal and scientific challenges that were not ripe for 
inclusion in the Passaic River Litigation.  Accordingly, in 2005, DEP determined that it was 
legally necessary and in the public interest to defer pursuing its NRD claims in the litigation until 
it could coordinate this effort with its partner federal trustees after the final selection of the 
cleanup remedy by EPA.   

Despite the reservation of its NRD claims in the litigation, instead of waiting many more 
years for any NRD funding, the State has decided to apply $50 million of the settlement funds to 
projects designed to begin the restoration of these damaged natural resources and lost human use.  
These funds, put to use now, will provide enormous benefits for the affected community by 
providing for earlier restoration projects and increased economic activity long before the lengthy 
federal process is completed.  OCC remains liable to the federal trustees for any additional NRD 
caused by OCC’s discharges to the Passaic River.  And, because federal law requires that any 
money recovered by the federal trustees must be spent on restoration in the affected state, any 
future recovery from OCC will also be applied to restoration in the affected communities.  
Because the trusteeship is shared and co-extensive, the State’s covenant not to sue OCC for 
additional NRD will not limit the amount of damages ultimately paid by OCC or the amount that 
will be applied towards restoration.  Moreover, because the State can pursue NRD claims against 
all other parties responsible for hazardous substances and NRD in the Newark Bay Complex, the 
State intends to work in conjunction with its federal co-trustees to ensure the full and complete 
natural resource damages assessment and restoration of the Passaic River.  The $67.4 million in 
NRD restoration projects that the State has secured through the three Passaic River settlements is 
not a final settlement or resolution of any NRD liability; it is simply a down-payment.  

  

8The State and several federal agencies are co-trustees of the natural resources in the Passaic River and Newark Bay 
Complex, although the trustees have agreed in this instance that groundwater is a State natural resource.  (See 
3/20/03 Memorandum of Agreement between State and Federal Trustees at p. 6, part of Administrative Record.)  
The Administrative Record includes an estimation of damages to groundwater under the Lister Property at $214,965.    
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Comments regarding the allocation of the Settlement Funds by the Legislature 

Several commenters questioned the allocation of the settlement funds, charging that the 
proposed OCC settlement was based not upon the merits of the case but rather budgetary 
concerns.   

Response: 

Due to deference and federalism concerns in an EPA-controlled Superfund Site, the State 
did not file the Passaic River Litigation to recover natural resource damages or money for an 
independent cleanup of the Passaic River.  The litigation was brought to recover the State’s past 
costs, ensure a guarantee for any future costs of the State and pursue the damages suffered by the 
State.  Without the proposed OCC Consent Judgment and the prior settlements, the past costs 
paid out of the State’s general fund would never have been recovered; lost tax revenues would 
never have been recouped through the recovery of economic damages; and future costs would 
have to be paid out of tax dollars from the State’s general fund.  The past costs – due to the 
contamination at the Lister Property and the Passaic River – were paid by the State out of the 
State’s revenues; the costs of the litigation were paid through the appropriation of funds provided 
by the citizens of New Jersey; the potential future costs of cleanup under the federal Superfund 
process would have become an obligation not only of residents living near the polluted waters of 
the Passaic, but of all of the citizens of New Jersey; and the economic damages sought by the 
State and recovered in this settlement with OCC were due to diminished State tax revenue.  
Accordingly, the recoveries from the Passaic River Litigation will appropriately offset these past 
and potential future losses from the State’s revenue and compensate the State for its 
expenditures.   

In addition to claims for past costs, the proposed Consent Judgment will compensate the 
State for economic harm caused by OCC.  These claims were made under both the common law 
and the New Jersey Spill Act.  Because of the contamination of the Passaic River, the State 
believed that the geographic area near the Lister Property had sustained economic consequences 
due to delayed development or underdevelopment and that these damages had resulted in loss of 
income and sales tax revenue for the State.  Although the State has never before recovered these 
types of damages in a case like the Passaic River Litigation, it believed that both the common 
law and the New Jersey Spill Act would support these claims.  The State retained an economist 
to collect data that would allow for a reasonable estimation of these damages, taking into account 
uncertainty, litigation risk and other potential causes of economic underdevelopment in the 
neighborhoods close to the Lister Property.  The extensive data collected is included with the 
Administrative Record.  Based on preliminary analyses using this data, the State determined that 
a reasonable estimate of the State’s past economic damages of well over $100 million could be 
supported in the event the Passaic River Litigation proceeded to trial.  After negotiations with 
OCC, the State was able to obtain a settlement amount of $190 million for its claimed damages, 
and the State decided that allocating $50 million to NRD projects was appropriate.  DEP’s 
consideration of the merits of the proposed settlement and the decision to seek judicial approval 
were not influenced by budgeting decisions, but rather a carefully measured decision that the 
proposed settlement was in the best interests of New Jersey’s citizens and the environment.   
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Moreover, the ultimate disposition and use of any settlement funds lies within the 
discretion of the Executive and Legislative Branches.  As noted in the comments, the Legislature 
has exercised that discretion by appropriating settlement funds received in FY 2015 to the uses 
specified in the FY 2015 budget, which is now law that the DEP cannot change.  The OCC 
Consent Judgment states that the State’s allocation of settlement funds to specific damage 
categories (other than NRD as discussed above) will not be binding on the final use of the 
settlement funds by the Executive and Legislative Branches.   

Finally, the State wants to assure the commenters that the designation of funds for 
restoration projects was not influenced by or based upon the FY 2015 budget language.  The 
amount of settlement funds designated for restoration was determined through lengthy 
negotiations with OCC and after careful consideration from the State.     

Comments requesting disapproval 

Several commenters have asked DEP to reject the proposed settlement because either the 
settlement amount is inadequate or because not enough money is being directed towards 
restoration to compensate the communities served by the Passaic River. 

Response: 

DEP respectfully disagrees with these commenters.  First, the Passaic River Litigation 
was not brought in order to recover funds to independently remediate the river or restore the 
damaged natural resources, as discussed in the responses above.  EPA is leading the CERCLA 
efforts.  However, the recovery of all past costs not covered by the prior two settlements; OCC’s 
commitment to pay other State cleanup costs at the Lister Property and throughout the Newark 
Bay Complex; the recovery of substantial economic damages; the reimbursement to the State of 
attorney fees, expert fees and all other costs of the litigation; and the NRD down-payment of $50 
million demonstrate that this settlement is a significant accomplishment for the citizens of the 
State.  

If the settlement is not approved, as several commenters request, and the State must 
proceed with continued litigation and trial, the State will have to commit many more millions of 
dollars to continue funding the litigation and will have to assume the litigation risk associated 
with proving its damages claims.  Additionally, since NRD claims are reserved and would not be 
part of the continuing litigation, none of the $50 million from the proposed OCC Consent 
Judgment currently dedicated for restoration would be put to work in the impacted communities.  
Any damages ultimately awarded in a trial would be for the economic damages and other 
compensatory and punitive damages sought in this litigation, and nothing would be recovered for 
restoration of the Passaic River and the Newark Bay Complex.  Based upon all of these 
considerations, the proposed settlement serves the public interest, and DEP has determined to 
seek judicial approval of the OCC Consent Judgment.  

DEP remains steadfast in its resolve to work with EPA to clean up the Passaic River and 
has secured, through this settlement, OCC’s guarantee to fund the State’s share of the future 
costs if there is a publically-funded cleanup.  DEP is also committed to work cooperatively with 
federal natural resource trustees to ensure that the citizens of New Jersey who have lost the use 
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of the river because of the pollution will obtain every measure of compensation and restoration 
that the law allows.  Unfortunately, it is a reality that the pursuit of these two goals – remediation 
and restoration – under applicable federal law is likely to take many more years, due to persistent 
opposition by potentially responsible parties and a regimented NRD assessment process that 
leaves little room for early restoration.  The proposed settlement with OCC and the recoveries 
under the prior settlement will, however, jump-start the restoration in and around the Passaic 
River and Newark Bay.  Rejecting the settlement would impede and delay any progress towards 
accomplishing the goals expressed and undercut the concerns raised in the comments. 

Comments concerning use of the NRD Payment for particular projects 

Several comments identified restoration and riverbank improvement projects that could 
be funded through the $50 million dedicated to NRD restoration.   

Response: 

If the settlement is approved by the court, DEP will diligently seek to identify and select 
appropriate restoration projects, with stakeholder input, that will benefit the affected 
communities.  Such projects have not been identified at this time; however, DEP has committed 
to use the funds for restoration projects primarily intended to address lost human use services.  
(OCC Consent Judgment, ¶ 25.)  Such projects may include improved access to the Passaic River 
and Newark Bay and other projects designed to improve human access and use of the natural 
resources in and around the Passaic River and Newark Bay and may necessarily involve 
coordination with the impending remediation of the Passaic River.  The State appreciates the 
suggestions and the positive support for the proposed settlement and restoration opportunities. 
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COMMENTS FROM MAXUS, TIERRA, YPF AND REPSOL 

Comments received from Maxus Energy Corporation (“Maxus”) and Tierra Solutions, Inc. 
(“Tierra”); YPF, S.A. (“YPF”), YPF International, S.A., YPF Holdings, Inc., and CLH Holdings 
(together, the “YPF Settling Defendants”); and Repsol, S.A. (“Repsol”) (See Ex. 2.)  Comments 
received concern the following topics. 

Comments by Maxus, Tierra and the YPF Defendants concerning Paragraph 20 of the OCC 
Consent Judgment 

The comments address Paragraph 20 of the proposed OCC Consent Judgment which 
provides that, if entered, the OCC Consent Judgment is binding upon Plaintiffs and OCC and 
applies to Maxus, Tierra, the Repsol-YPF Defendants and Third-Party Defendants pursuant to 
Section XIV of the OCC Consent Judgment. 

Response: 

Paragraph 20 of the OCC Consent Judgment provides that “pursuant to Section XIV, [the 
OCC Consent Judgment] applies to Maxus, Tierra, the Repsol-YPF Defendants, the Third-Party 
Defendants, and, to the extent provided by law and equity, any non-parties and non-settling 
parties.”  (OCC Consent Judgment, ¶ 20.)  Nearly identical provisions are contained in the RYM 
Settlement Agreement and Third-Party Consent Judgment.  (See RYM Settlement Agreement, ¶ 
18; Third-Party Consent Judgment, ¶ 17.)  Section XIV of the proposed OCC Consent Judgment 
sets forth the effect of the OCC Consent Judgment on non-parties to the agreement, specifically 
contribution protection addressed by the OCC Consent Judgment and provided by operation of 
law.  The contribution protection and “matters addressed” in the proposed OCC Consent 
Judgment are set forth in detail in Paragraph 65, specifically including those claims for which 
contribution protection is not provided.  (See OCC Consent Judgment, ¶ 65.)   

Comments by Maxus, Tierra and YPF Settling Defendants regarding Paragraph 21.1(d) of the 
proposed OCC Consent Judgment 

The comments address whether DEP or OCC is aware of any entities that are Affiliates 
of OCC pursuant to Paragraph 21.1(d) of the OCC Consent Judgment. 

Response: 

 DEP is currently unaware of any entities that would meet the definition of an OCC 
Affiliate under Paragraph 21.1(d) of the proposed OCC Consent Judgment, and OCC has 
indicated that it is not aware of any such entity.  
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Comments from Maxus, Tierra, YPF Settling Defendants and Repsol regarding Paragraph 26 
of the OCC Consent Judgment 

The comments raise concerns regarding the significance of OCC’s characterization in 
Paragraph 26 of the OCC Consent Judgment of its payments, assurances and obligations in the 
ongoing indemnification dispute between OCC and Maxus.   

Response: 

 If the proposed OCC Consent Judgment is approved by the court, the only claims 
remaining in the Passaic River Litigation will be OCC’s Cross-Claims against the RYM 
Defendants (and any other claims between or among those parties).  The RYM Settlement 
Agreement contains several provisions that limit the terms of any settlement that the State may 
enter with OCC that relate to the RYM Parties’ claims or defenses against OCC, although those 
provisions are subject to DEP’s right to settle within the caps of the RYM Settlement Agreement.  
(RYM Settlement Agreement, ¶¶ 33, 55.)  Consistent with the State’s commitments made to the 
RYM Parties, and in order to avoid any potential inconsistency with the RYM Settlement 
Agreement, the State and OCC agreed that the terms of the OCC Consent Judgment do not limit 
the RYM Parties’ claims or defenses against OCC and that the Consent Judgment is neutral with 
respect to any indemnity-related issues between the RYM Parties and OCC.  (OCC Consent 
Judgment, ¶ 74.)   

 The comments raise concerns about the potential effect that OCC’s characterization of its 
payments and assurances in Paragraph 26 of the proposed OCC Consent Judgment may have on 
the pending and any future litigation between OCC and the RYM Parties and/or otherwise 
involving the Maxus/OCC indemnity dispute.  In Paragraph 26, OCC states that (i) it has agreed 
to pay the $190 million in settlement funds and assure payments of Future Cleanup and Removal 
Costs “as costs, losses and liabilities incurred by OCC as a result of OCC’s acquisition of 
DSCC,” (ii) none of its payments are attributable to punitive damages, penalties or disgorgement 
claims, and (iii) “OCC intends to comply with its duties and obligations, if any, as indemnitee 
under the SPA or common law.”  These declarations by OCC are of a nature common in 
settlement agreements and it is clear throughout the OCC Consent Judgment that indemnity or 
allocation issues are not being presented to the court in connection with Plaintiffs’ motion to 
approve the settlement.  Rather, the State and OCC have agreed through the provisions in the 
Consent Judgment that these unilateral statements are not precedential in the ongoing indemnity 
litigation and are not evidentiary as to an allocation between OCC and Plaintiffs.   

Paragraph 25 sets forth Plaintiffs’ application of the settlement funds, which includes the 
$50 million NRD Payment, approximately $5,392,635.54 for past costs not covered by the prior 
settlements, and the remaining $134,607,364.46 for Economic Damages.  Plaintiffs do not take a 
position on whether any of the settlement funds should be attributable to any particular claim or 
damage, including claims for disgorgement damages, punitive damages or penalties, for purposes 
of the indemnity dispute between OCC and Maxus or the other RYM Parties.  (OCC Consent 
Judgment, ¶ 74.)  Furthermore, beyond the NRD Payment, the State is not restricting its use or 
application of the settlements funds.  (OCC Consent Judgment, ¶ 25.)  Such allocation by 
Plaintiffs is similar to the allocation made in Paragraph 24 of the RYM Settlement Agreement.   
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 In order to make clear the State’s intention to avoid weighing in on the indemnity dispute 
between OCC, Maxus and/or the RYM Parties, the proposed OCC Consent Judgment 
specifically provides in Paragraph 74 that:  

a. Nothing in this Consent Judgment shall be interpreted to be determinative 
of or binding on the rights, obligations and/or defenses of the parties to the 
indemnity contained in the SPA [the OCC/Maxus Stock Purchase 
Agreement, which contains the indemnity agreement at issue] under the 
SPA; 

b. Nothing in this Consent Judgment shall be interpreted to alter or modify 
the rights and obligations of the parties to the SPA under the SPA; 

c. Nothing in this Consent Judgment determines the amount of any 
indemnity obligation of Maxus to OCC, including, but not limited to, 
under the August 24, 2011 Order; 

d. OCC’s claim that Maxus must indemnify OCC for obligations arising 
under this Consent Judgment should not be decided in connection with the 
entry of the Consent Judgment and will be decided at a later date and in a 
separate hearing or track in the Passaic River Litigation between OCC and 
Maxus or otherwise; 

. . . 

h. This Consent Judgment should be read together with the RYM Settlement 
Agreement and the Third-Party Consent Judgment, and the Parties intend 
that the provisions of this Consent Judgment do not breach the terms of 
the RYM Settlement Agreement or Third-Party Consent Judgment and 
should be interpreted as consistent therewith;  

. . . 

k. Nothing in this Consent Judgment limits Maxus’s, Tierra’s or the Repsol-
YPF Defendants’ Claims against OCC related to the Newark Bay 
Complex/Diamond Alkali Superfund Process (other than statutory 
contribution protection as provided in Paragraph 65 above) or Maxus’s, 
Tierra’s and the Repsol-YPF Defendants’ defenses to OCC’s Claims 
related to the Newark Bay Complex/Diamond Alkali Superfund Process 
against them; and  

l. This Consent Judgment does not provide OCC with contribution 
protection against Claims brought by Maxus, Tierra and the Repsol-YPF 
Defendants to recover amounts they paid or caused to be paid to Plaintiffs 
under the RYM Settlement Agreement or for Future Cleanup and Removal 
Costs paid by Maxus, Tierra or the Repsol-YPF Defendants (other than 
statutory contribution protection attendant to OCC’s direct payment of 
future remedial costs).  

15 



(OCC Consent Judgment, ¶ 74.)  Further, OCC’s obligations under the Consent Judgment are not 
contingent upon the success of its indemnity claims, Cross-Claims or contribution claims or the 
allocation of any settlement funds within or among such claims against the RYM Parties.  (OCC 
Consent Judgment, ¶61.)  Collectively, all the above-described provisions establish that OCC’s 
allocation in Paragraph 26 or any other provision in the Consent Judgment should not place 
either the RYM Parties or OCC at a disadvantage in the pending or any future litigation between 
those parties and that the proposed OCC Consent Judgment is intended to remain neutral as to 
the indemnity and related claims between them. 

Comments from Maxus, Tierra and YPF Settling Defendants regarding Paragraph 34 of the 
OCC Consent Judgment 

The comments request that DEP confirm that Paragraph 34 does not modify or restrict 
the obligations of the State or any other person from providing information required by any 
court rule, court order or state or federal law.   

Response: 

Paragraph 34 of the proposed OCC Consent Judgment provides that Plaintiffs shall not 
disclose to any person any information developed by Plaintiffs or OCC regarding OCC’s Cross-
Claims and Counts 6 through 8 of the Plaintiffs’ Fourth Amended Complaint in the Passaic River 
Litigation unless compelled by applicable law or court order.  The paragraph does not modify or 
otherwise restrict any obligation that the State or any other entity has to provide information as 
required by any applicable court rule, court order or state or federal law. 

Comments by Maxus and Tierra regarding Paragraph 36 of the proposed OCC Consent 
Judgment 

The comment requests that DEP confirm that Paragraph 36 of the OCC Consent 
Judgment does not impose any new performance obligations upon Maxus and Tierra. 

Response: 

Paragraph 36 of the proposed OCC Consent Judgment requires that any future demands 
for performance under the Consent Judgment or Upland Orders be communicated to “OCC and, 
unless otherwise directed in writing by OCC, OCC’s indemnitor(s), Maxus and/or Tierra, in 
accordance with past practices of DEP.”  This provision only addresses the communication 
procedure for future performance demands under the OCC Consent Judgment and Upland 
Orders.  DEP confirms that it does not by itself create or impose any new performance 
obligations upon Maxus and Tierra, and Paragraph 74(e) makes clear that nothing in the Consent 
Judgment is intended to “give rise to any new or additional direct liability to Plaintiff by Maxus 
or Tierra.”  Further, DEP confirms that Paragraph 36: (i) does not authorize Plaintiffs or any 
other person or entity to demand that Maxus or Tierra fulfill any of OCC’s obligations under the 
proposed Consent Judgment; (ii) does not impose any obligations on Maxus or Tierra that are not 
otherwise contained in a prior administrative order, consent decree and other enforcement 
document or as otherwise required by law; (iii) does not authorize Plaintiffs or any other person 
or entity to require Maxus and/or Tierra, under the terms of the OCC Consent Judgment, to 
perform any work, take any action, reimburse any person or entity or make any payment; and 
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(iv) is only intended to reference Plaintiffs’ past practice of communicating directly with Maxus 
and/or Tierra as indemnitors or designated representatives of OCC. 

Comments by Maxus, Tierra, YPF Settling Defendants and Repsol regarding Paragraph 40 of 
the OCC Consent Judgment 

 The comments request that DEP confirm the application of the caps in the RYM 
Settlement Agreement to OCC’s obligations under the OCC Consent Judgment. 

Response: 

Section X of the RYM Settlement Agreement provides caps on certain exposure to 
Plaintiffs’ claims should certain conditions be met.  (See RYM Settlement, ¶¶ 36-43.)  The 
particular applications of the caps and the conditions are set forth in the RYM Settlement 
Agreement.  The prior protections of the RYM Settlement Agreement notwithstanding, in the 
proposed OCC Consent Judgment, OCC independently agreed to pay the State’s future FFS 
Share and any other costs of the State associated with discharges from the Lister Property.  (See 
OCC Consent Judgment, ¶¶ 39-42.)  OCC also agreed not to seek reimbursement or recovery 
from Repsol, YPF or YPFI for the portion, if any, of the State’s FFS share above the applicable 
cap in the RYM Settlement Agreement (up to an additional $400 million).  (OCC Consent 
Judgment, ¶ 40.)  This agreement limits the exposure of Repsol, YPF and YPFI to claims or 
awards for the State’s FFS share above the caps set forth in the RYM Settlement Agreement.  
(Id.)  In addition to the added protection of Repsol, YPF and YPFI, Paragraph 40 of the OCC 
Consent Judgment does not impact the application of the Caps set forth in the RYM Settlement 
Agreement, and Plaintiffs remain obligated to reduce the amounts they are entitled to recover 
from OCC above the caps to the extent required by the RYM Settlement Agreement (if the 
conditions with regard to application of the Caps set forth in the RYM Settlement Agreement are 
previously met).  

Comments from Maxus, Tierra, YPF Settling Defendants and Repsol regarding Paragraph 63 
of the OCC Consent Judgment 

The comments raise concerns about the potential effects of OCC Consent Judgment 
Paragraph 63 on the future litigation between the RYM Defendants and OCC. 

Response: 

Paragraph 63 of the OCC Consent Judgment provides that “no facts or potential liability 
have been established in the Passaic River Litigation regarding OCC’s alleged liability for OCC 
Distinct Conduct.”  As used in this provision, the term “established” is intended to mean 
“adjudicated.”  While some evidence related to OCC Distinct Conduct was introduced in the 
litigation during motion practice, none of that evidence was used to adjudicate or establish 
OCC’s alleged liability for OCC Distinct Conduct.  Likewise, there has been no judicial finding 
or adjudication in the Passaic River Litigation absolving OCC of liability for OCC Distinct 
Conduct.  Paragraph 74(d) also makes it clear that it will be up to the RYM Parties and OCC to 
adjudicate these facts and liability issues in their pending or future litigation.  Consequently, 
Paragraph 63 is simply reciting a statement of fact that should have no bearing on the litigation 
between the RYM Defendants and OCC.   
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Comment from Maxus and Tierra regarding Subparagraphs 74(a) through (d) of the OCC 
Consent Judgment 

The comment requests that DEP confirm that Subparagraphs 74(a) through (d) are not 
intended to allocate the settlement amounts between indemnifiable claims and non-indemnifiable 
claims or create a finding on indemnity-related issues. 

Response: 

Subparagraphs 74(a) through (d) of the OCC Consent Judgment make it abundantly clear 
that any indemnity-related issues between the RYM Parties and OCC “should not be decided in 
connection with the entry of the Consent Judgment and will be decided at a later date and in a 
separate hearing or track in the Passaic River Litigation between OCC and Maxus or otherwise.”  
Consequently, DEP confirms that these provisions are not intended to allocate any or the entire 
settlement amount being paid by OCC, or OCC’s obligations with respect to the State’s future 
cleanup costs, between conduct or liability that falls within the scope of any indemnity obligation 
of Maxus to OCC and conduct or liability that might fall outside of the scope of any indemnity 
obligations of Maxus to OCC.  Likewise, DEP confirms that approval of the proposed OCC 
Consent Judgment does not constitute a finding as to whether the settlement amount being paid 
by OCC is reasonable for the purposes of any indemnity claims by OCC against other parties in 
the case.  As Paragraph 74 establishes, other than the fact that OCC settled the State’s claims for 
$190 million and other obligations set forth in the OCC Consent Judgment, the OCC Consent 
Judgment is intended to be neutral as to the indemnity dispute between OCC and Maxus and the 
RYM Parties.   

Comments by Maxus, Tierra and YPF Settling Defendants regarding Paragraph 82 of the 
proposed OCC Consent Judgment 

The comments request clarification on the intent of Paragraph 82 of the proposed OCC 
Consent Judgment for the purposes of the indemnity issues between OCC and the RYM Parties. 

Response: 

 Paragraph 82 of the OCC Consent Judgment provides that “the Parties shall jointly 
request that the court find that this Consent Judgment is fair and reasonable as to all terms.”  
DEP has determined that the proposed OCC Consent Judgment is fair, reasonable, consistent 
with the purposes of the Spill Act and in the public interest.  However, there is a difference 
between the standard of reasonableness for the purpose of approving the OCC Consent Judgment 
and the standard of reasonableness for the purpose of determining the indemnity-related issues in 
the future litigation between OCC and the RYM Parties. Consequently, in connection with 
OCC’s indemnity claims, approval by the court of the proposed OCC Consent Judgment is not 
intended to constitute a finding as to whether the settlement amount being paid by OCC is 
reasonable for the purposes of adjudicating the indemnity claims by OCC against other parties in 
the case, or to be evidentiary as to that issue.  (See OCC Consent Judgment, ¶ 74.)  That issue is 
reserved for determination in the litigation between the RYM Parties and OCC.  (Id.)  
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MODIFICATIONS TO THE OCC CONSENT JUDGMENT 

Based on DEP’s review of the proposed OCC Consent Judgment, DEP is making the 
following revisions to Paragraphs 21.2 and 48 of the OCC Consent Judgment to clarify that 
OCC’s obligations, if any, to EPA or other federal partners are not impacted by the Consent 
Judgment, and to correct certain citations.   

21.2. “CERCLA” shall mean the Comprehensive Environmental Response, 
Compensation and Liability Act, 42 U.S.C. § 1906 9601 et seq. 

48. Nothing in this Consent Judgment shall mitigate or limit (i) OCC’s 
obligations to perform response actions under the Upland Orders, or (ii) Plaintiffs’ 
or the State of New Jersey’s right or ability, if any, to enforce the Upland Orders 
against OCC; provided, however, that OCC’s obligations to the State of New 
Jersey, if any, regarding the Lister Property or Upland Orders may be satisfied 
under the terms of this Consent Judgment. 
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CITIZENS ADVISORY COMMITTEE 
 

 

of the New York – New Jersey 

Harbor & Estuary Program

 

 

Citizens Advisory Committee Co-Chairs 
 

Meredith Comi, NY/NJ Baykeeper  meredith@nynjbaykeeper.org  732-888-9870 

Rob Buchanan, Village Community Boathouse  avironvoile@gmail.com  917-656-7285 

 
To: Office of Record Access, NJ Department of Environmental Protection 
 
Cc: Management Committee and Policy Committee of the NY-NJ Harbor & Estuary Program 
 Honorable Sebastian P. Lombardi, J.S.C. 
 Honorable Christopher Christie, Governor of New Jersey 

NJDEP Commissioner Robert Martin 
 NJDEP Deputy Commissioner David Glass 
 
From: Co-Chairs of the Citizens Advisory Committee of the New York-New Jersey Harbor & Estuary Program 
  
Re: Occidental Settlement  
 
Date: October 14, 2014 
 

 
Office of Record Access 
NJDEP 
Attn: Passaic Occidental Comments 
P.O. Box 420, Mail Code 401-06Q 
Trenton, NJ 08625-0420 
 
Dear Sir or Madam, 
 
The Citizens Advisory Committee (CAC) of the New York New Jersey Harbor & Estuary Program (HEP) writes to 
oppose the settlement agreement between New Jersey DEP (NJDEP) and Occidental Chemical Corporation. The 
damage done to the Passaic River and to New Jersey residents who live in its watershed is immense and 
Occidental’s role in this destruction is significant. The proposed $190,000,000 settlement, if dedicated to 
improving the river and offsetting the damage caused to the environment and to New Jerseyans, would mark a 
substantial victory for the state. However, the State directs that Natural Resource Damages (NRD) and cost 
recoveries in excess of $50,000,000 default to the State General Fund. This means that $140 million will go into the 
State’s general fund-which does nothing to restore the river or compensate the specific citizens who suffered 
injury.  
 
The Spill Compensation and Control Act was passed in 1977 to protect and preserve the State’s lands and waters 
and promote the health, safety and welfare of the people of New Jersey; that the tourist and recreation industry 
dependent on clean waters and beaches is vital to the economy of this State. Under the Act, the State is the 
trustee, for the benefit of its citizens, of all natural resources within its jurisdiction. N.J.S.A. 58:10-23.11a.  We 
believe that this settlement is not in the public interest, does not further the goals of the Spill Act, does not satisfy 
the State’s trust obligations and should not be approved. Additionally, NJDEP has already collected past costs for 
legal and administrative fees on this case under the prior judicially approved settlements under the same litigation.  
Any additional resources arising from a settlement must be spent on projects that will restore or protect the 
natural resources.   
 
We urge NJDEP, trustee of the lands and waters of the state, to reject this settlement. Using a specific injury to a 
powerless minority to collect millions of dollars to offset a budget deficit is inappropriate and unjust.  If the 
Department does not reject the settlement, it should amend it so that the full $190,000,000 is dedicated to 
offsetting the damages inflicted by Occidental Chemical Corporation.  
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The fate of this settlement is important for the entire region since there are other potential natural resources 
damage settlement cases in both states.  We urge the State of New Jersey to set the standard for the region that 
the settlement monies be used entirely for improving natural resources and offsetting the damages caused to the 
environment.   
 
The Citizens Advisory Committee (CAC) of the New York New Jersey Harbor & Estuary Program (HEP) is an advisory 
committee established to support and advocate for the HEP, a national estuary program.  The CAC is an official 
committee of the Management Committee first convened by the US Environmental Protection Agency, Region II; 
NY State Department of Environmental Conservation; and NJ Department of Environmental Protection for the HEP 
and Bight Restoration Programs. 
 
The purpose of the CAC is to: 1) provide guidance and advice to the Management Committee on Program decision-
making on behalf of the diverse stakeholders in the NY-NJ Harbor Estuary and NY Bight; 2) promote public 
awareness and understanding of the Program’s issues, goals, and recommendations; 3) assist the Management 
Committee in developing and implementing the Comprehensive Conservation and Management Plan (CCMP) as 
required by Section 320 of the Water Quality Act of 1987.  
 

 
Sincerely, 

 
The Citizens Advisory Committee, New York-New Jersey Harbor & Estuary Program. 
 
This letter has been adopted by the HEP CAC following procedures established in its bylaws 
(http://www.harborestuary.org/pdf/CAC%20Bylaws-Revision-Jun-03-11-F.pdf). CAC members who have voted in 
support of this letter include (but not limited to): 
Meredith Comi, NY/NJ Baykeeper, NJ co-chair, Citizens Advisory Committee of the NY-NJ Harbor & Estuary Program 
Rob Buchanan, Village Community Boathouse, NY co-chair, Citizens Advisory Committee of the NY-NJ Harbor & 

Estuary Program 
Shino Tanikawa, New York City Soil and Water Conservation District, NY alternate co-chair, Citizens Advisory 

Committee of the NY-NJ Harbor & Estuary Program 
Donald Chesley 
Dr. Merryl Kafka, NYSMEA 
Harvey Morginstin, PE-Ret. Secretary Passaic River Boat Club 
Manuel Russ 

 
In addition, this letter has been endorsed by non-voting CAC members and non members, including: 
David L. Burg President, WildMetro 
Morton Orentlicher 

 

 
*NOTE*: The New York-New Jersey Harbor & Estuary Program is a partner program and its members occasionally 
have conflicting positions on regulatory and management issues. One of the Program’s roles is to facilitate the 
exchange of ideas and to work towards resolution of these issues. The opinions of individual agencies or 
committees do not necessarily reflect the opinion of the Program as a whole. 
 
The Citizens Advisory Committee provides guidance and advice to the New York-New Jersey Harbor & Estuary 
Program Management Committee on Program decision making on behalf of the diverse stakeholders in the region. 
Its membership and meetings are open to all interested parties in the region that use, or have concerns about, the 
New York-New Jersey Harbor Estuary and New York Bight. The Citizens Advisory Committee is the only body in the 
New York-New Jersey Harbor & Estuary Program that can adopt official positions on issues and topics. These 
official Citizens Advisory Committee positions are adopted by a majority vote of Citizens Advisory Committee 
members. Citizens Advisory Committee positions do not necessarily reflect the opinion of the New York-New 
Jersey Harbor & Estuary Program or its members and partners. 

http://www.harborestuary.org/pdf/CAC%20Bylaws-Revision-Jun-03-11-F.pdf
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PASSATC RrVtR COAUTToN
at Willow Hall

Phoner {973f 532-9430
Far: (973| 489-9172

15 October 2014

Office of Records Access

NJ Department of Environmental Protection
Attn: Passaic Occidental Comments
P.O. Box 420, Mil Code 401-06Q
Trenton, NJ 08625-0420

Re: OccidentalSettlement

Dear Commissioner Martin:

The Passaic River Coalition is a signatory to a separate letter submitted by the Hackensack Riverkeeper
and NY/NJ Baykeeper. We submit these additional comments regarding the question of an adequate
accounting for and estimation of Natural Resource Damages under this settlement.

The Passaic River Coalition (PRC) was formed in 1969 and through the last 45 years has been actively
engaged in advocating for the water resources of the Passaic River Basin and those who depend on, use
and are affected by these resources. ln 1980, we began work with municipalities along the east bank of
the Lower Passaic River to encourage public use and enjoyment of a river infamous for industrialization
and pollution. With the assistance of NJDEP grant funding, the PRC developed three plans (1982, 1984
and 1987) for the Passaic River Restoration Project, with recommendations for new and improved parks
and river access from Dundee Dam to Harrison. ln the roughly 30 years since, the PRC has worked with
the eight local municipalities and others to secure the funding and project plans necessary to implement
the recommended projects. The PRC recently drafted a new plan for the same area that builds on prior
planning and implementation efforts and provides new recommendations for action. This draft plan is

under review by the project area municipalities and will be provided to the NJDEP upon its completion.

During this entire period, use of the Passaic River in this reach has been hindered by the existence of
sediments contaminated by dioxin from the Diamond Alkali Company site at Lister Avenue in Newark,
and by other contaminants from a variety of sources. Many types of public facilities and riverbank
improvements that were recommended by the PRC could not be implemented because they would
require disturbance of river sediments, such as for docks, boat ramps, fishing piers and riverbank
modifications to improve riparian ecosystems and aesthetic enjoyment ofthe river. Other river
improvements that would improve public use and enjoyment of the river, such as removal of derelict
barges and docks, would also disturb the sediments. The contaminated sediments have also slowed the
potential for redevelopment that would require riverbank modification, including associated public
walkways. Finally, the contaminated sediments pose a risk to areas within the flood plains of the river,
when sediment mobilization from fluvialand storm surge flooding can result in the deposition of
contaminants on the upland areas.

The PRC examined current land values along the river throughout the project area, from the Red Bull
Arena area to Dundee Dam. lt iiclear that the residential areas closest to the industrialized areas have
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significantly lower property values, on a per acre basis, than those further up the river. The economic
shadows cast by the contamination problems in the river are significant and long-lived.

We argue that the proposed S50 million settlement for Natural Resources Damages does not properly
address the impacts summarized above. Unfortunately, we find absolutely no information available on
the record regardingthe derivation ofthisamount. Thelegal issues associated with this issue are
addressed in the Riverkeeper/Baykeeper letter and we will not repeat them here. The PRC is not able to
provide an alternative valuation for Natural Resources Damages, as such an effort is beyond our
financial resources, especially in the short time during which this proposed settlement has been opened
for public comment. The NRD calculations associated with this pollution problem should have been
provided for public involvement and comment long ago. "Open government" requires such public
dialogue, so that the public can understand the basis for this government action.

In the absence of a ny justificatio n from NJDEP for the value, and given the limited time available for
developing an alternative approach, the PRC notes for the record the types of restoration actions to
which NRD settlement funds should be applied, which we argue are likely to cost far more than the S50
million proposed in the Occidental settlement. General restoration categories include but are not
limited to the following:

1. Public Use and Eniovment of the River: The PRC'S restoration plans from the 1980's and the
new plan to be released in 2014 provide a number of recommendations for public use and
enjoyment of the river that have been stymied due to river contamination and other reasons.
As noted in the PRC's comments to USEPA regarding the Focused Feasibility Study (enclosed), a

major concern is that a capping remedy could prevent recreational improvements that require
riverbank and in-river facilities. The PRC stated in those comments: "The cleanup design must
incorporate provisions for creation and maintenance of docking facilities, boat ramps and other
access points. Similar to the ecosystem issues discussed above, from a recreational boating
perspective a project that results in a clean but inaccessible river is an unacceptable result."
However, even if USEPA's final remedy does allow for such improvements, they will inevitably
be more costly due to the special efforts required in the design, permitting, engineering and
construction of such facilities. ln addition, the municipalities have suffered for decades due to
the lack of such facilities, and therefore it is entirely appropriate that NRD funds from this
settlement be used for such purposes.

ln-river and riverbank improvements are not the only lssue here. Contamination of this entire
reach of the river also has deprived the public of en.loyment of the river from the upland areas.
With the assumption that the Superfund cleanup will be successful, NRD funds should be used
to compensate the public for decades of lost enjoyment, through the acqulsition and
improvement of riverbank parks with appropriate amenities that will draw people to the river
and allow an interaction between the people and their river.

2. Ecoloqical lmprovements: As noted in the PRC's comments to USEPA regarding the Focused
Feasibility Study, another major concern is that a capping remedy does not restore the historic
ecological functions of the river. The substrate will be unnatural, as will the contours. The PRC

stated in those comments: "A project that cleans up sediment contamination while destroying
the viability of the river as a functioning ecosystem is not an appropriate management
approach. The proposed plan should have ecologlcal targets, not just targets for contaminant
levels in mobile sediments or fish tissue." However, we recognize that USEPA may approve a

Record of Decision using the capping method. NRD funds should be available to create viable
habitats within the river channel and along the riverbank areas that are compatible with the



final remedy but recreate at least some habitat values. The scientific, design, permitting and

construction costs will be high, but are entirely appropriate for use of NRD funds.

3. Lower Passaic River Restoration Proiect: The NRD funds should also be available to provide
State and local matching funds to projects identified by the U.S. Army Corps of Engineers and its
partner agencies through this project, as relevant to the Passaic River from Dundee Dam to
Newark Bay.

4. Upland Economic Restoration in Riparian Areas: The municipalities and land owners along the
Lower Passaic River have suffered decades of economic damages from the lack of a clean river.
We do not advocate direct financial compensation to municipalities or private landowners for
these past damages. Rather, we recommend that NRD funds be made available to help provide

enhanced public access and open space amenities (beyond the levels required through local
development reviews or State permits) that would be near to or part of redevelopment projects
and existing neighborhoods along the river. ln this manner, the general public would gain
benefits from the use of the NRD funds, the private interests would benefit indirectly from
enhanced aesthetics within or near their projects, and the municipalities will benefit from
enhanced property values within the redevelopment projects and nearby neighborhoods.

Based on the comments provide in this letter and in the Riverkeeper/Baykeeper letter, we strongly
recommend:

. NJDEP should release for public consideration and comment the calculations by which the S50
million NRD claim was determined;

. NJDEP should modify the settlement agreement such that the NRD portion of the settlement be
determined through a public process and the final NRD portion of the settlement be determined
and approved by the court only after that process (thus triggerlng that portion of the State
budget language regarding a limitation on the deposit of settlement funds into the General Fund
be "consistent with the terms and conditions of applicable settlement agreements or court
rulings");

. The nature of pro.iects acceptable for use of the NRD funds be made public prior to finalization
of the NRD portion; and

. The resulting NRD portion should be no less than the S50 million originally proposed.

Thank you for your consideration of these comments.

urie Stauhs Howard, Chair

Enclosure: Passaic River Coalition Comments on the Lower Passaic Cleanup Plan for RM 0 to 8.3, 20
August 2014, to Alice Yeh, USEPA
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PASSAIC RIVTR COATITION
at Willow Hall

Phone: (973) 532-983O
Far (9731 aA9-9172

20 August 2014

Submitted bv email to: PassaicLowe18Milecomments.Resion2(aepa.gov

Alice Yeh, Remedial Project Manager
Environmenta I Protection Agency
290 Broadway, 19th Floor
New York, New York 10007. 1855

Re: Passaic River Coalition Comments on the Lower Passaic Cleanup Plan for RM 0 to 8.3

Dear Ms. Yeh:

The Passaic River Coalition (PRC) has been actively involved in the Lower Passaic River area for several
decades, working with local municipalities to achieve parks acquisltion and improvements, debris
removal, and economic improvements. Our efforts have been focused on the east bank from Harrison
to Garfield, but we have also worked closely with west bank municipalities, the Passaic Valley Sewerage
Commissioners and all affected counties. We have been actively engaged as stakeholders in the Lower
Passaic River Superfund site and its various Operable Units since the beginning of the process, and on
multiple occasions, most recently 14 November 2012, we have provided extensive comments to the U.S.

Environmental Protection Agency (USEPA) National Remedy Review Board (NRRB), regarding the Lower
Passaic River Restoration Project.

USEPA has now proposed a selected alternative for the lower 8.3 miles of the river. TheProposedPlan
has been summarized by USEPA as "capping with dredging for flooding & navigation with off-site
disposal of dredged materials" consisting of the following core elements:

. Removal of 4.3 million cubic yards of contaminated sediment, bank-to-bank, by dredging the river
bottom from Newark Bay to the Belleville/Newark border;

. Sediment dewatering locally to prepare the materialfor transport by rail for further off-site
treatment and/or disposal;

. Allowing 5.4 million cubic yards of contaminated sediment to remain and be capped to effectively
eliminate the movement of sediment and its availability to contaminate the food chain;

. Capping all dredged areas bank-to-bank to protect against erosion or other physical disturbance,
while reducing flooding potential and accommodating and protecting the integrity of the federal
navigation channel in the 2.2 mile area of the river closest to Newark Bay; and

o Monitoring of water, air and wildlife during construction to evaluate and reduce potential releases
of contaminants to the environment.

The PRC recognizes that USEPA has invested considerable time and effort in getting to this major step,
as have the Cooperating Parties Group, members of the Community Advisory Group, and many experts
and stakeholders. We are faced with a recognition that 30 years of process in tandem with specific
cleanup projects (e.9., 80-120 Lister Avenue Cleanup ProjecU RM 10.9 Cleanup Project) have both
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reduced the contamination in specific areas and spread the contamination across much larger areas
than originally existed or recognized. We only need to look at the sediments that have fllled the lower
navigation channel since its last dredging circa 1983 to recognize the cost of delays. Further delays will
exacerbate the remaining problem, but significant issues remain with the proposed plan. We do not
want to allow "the ideal" to be the enemy of "the good" but we also recognize that the proposed plan
does not promise a completely satisfactory result for several reasons. Our recommendation is that
USEPA move forward in a manner that allows the shortcomings of the current approach to be addressed
in an adaptive manner over time, but with assurances that the resulting work is truly beneficial.

The following issues are of greatest concern to the PRC, and should be addressed through
improvements to the proposed plan, during the design and implementation process, or as parallel
efforts. Our comments here are stated in generalterms. ln the interests of brevity, we will not repeat
the detalled technical analysis of our prior comments to the NRRB.

The Lower Passaic River as an Ecosvstem

The Lower Passaic River from Dundee Dam to Newark Bay has a long history of industrial, commercial
and residential use, disruption by highway development, etc. Still, the Lower Passaic is not a ditch - it
remains an important ecosystem and must be addressed as such. The PRC must question the ecological
viability of a river that, subsequent to dredging, is armored from bank to bank. What plants will be able
to grow in such a substrate? What fish species will be viable given the likely limltations on plant
growth? A project that cleans up sediment contamlnation while destroying the viability ofthe river as a

functioning ecosystem is not an appropriate management approach. The proposed plan should have
ecological targets, not iust targets for contaminant levels in mobile sediments or fish tissue.

Therefore, the proposed plan should be improved to incorporate ecological restoration in tandem with
the sediment cleanup process, so that the river is both cleaner and more ecologically functional and
sustainable. The final plan should have specific and assressive ecological objectives in terms of bank
habitat, emergent and submerged aquatic vegetation, areas for fish propagation and protection, and
shellfish habitat. Achieving these objectives will likely requlre a much more sophisticated approach to
the dredging and capping process, so that the appropriate substrate for ecosystem development is in
place.

The ecologicalobjectives should be closely linked to ecosystem function ofthe river bank and adjacent
upland areas. A river ecosystem is not limited to the submerged area, but depends highly on the
riparian area as well. Providing these targets will also provide opportunities for integrated Natural
Resource Damage projects regarding the riparian habitat that is outside of any dredging areas_

Sustainable Remedies Are Necessarv

The PRC has several concerns regarding the extent to which the proposal plan maximizes sustainable
approaches to ecosystem improvements. As a nation, we must be more cognizant of sustainability as a

fundamental concept of societal well-being.

1. Relationship to Other Operable Units of the Superfund Site

The proposed plan focuses on the lower 8.3 miles as the reach with the highest contaminant levels. We
acknowledge the purpose of this targeting, but we also recognize that the Lower Passaic River is an
interconnected whole. lsolation of one reach from the upstream and downstream reaches is not
possible. Cleanup of an entire river section is fundamentally different from the vast majority of
Superfund sites, which are stable sites with far less interaction beyond their borders. Contaminated
sediments will continue to be mobilized by floods, tides and storm surge during the entire design and
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implementation process, within the lower 8.3 miles and from both upstream and downstream areas.
The inevitable result is cross-contamination and recontamination during and after the project.
However, delaying action until approved plans exist for the remaining areas of concern also is
problematic, as the entire situation will only deteriorate further.

Therefore, the PRC recommends that UsEPA move toward proposal and adoption of cleanup plans for
the remaining operable units (RM 8.3 to Dundee Dam; upper Newark Bay) so that implementation of
these segments overlaps with implementation for the current segment, to the maximum extent
possible. We understand from the cooperating Parties Group that their R|/FS will be completed by the
end of 2014, providing information that should, if comprehensive, provide sufficient information on the
upstream and downstream Operable Units to serve as the basis for EPA decisions regarding those areas.
The Rl/FS should also provide useful information to refine the proposal plan for RM O to 8.3. The less
time that transpires between completion of the initial project and the remaining segments, the better
the river will be.

2. Dredsed Materials Manaqement

The proposed plan envisions "off-site" disposal of the dredged materials. The pRC has previously
objected to the concept oftransferring the passaic River's problem to someone else's backyard.
Disposal of these materials in distant landfills is the antithesis of sustainability. Wealsorejectthe
concept of Contained Aquatic Disposal as a solution, unless used for cleaned sediments - it would move
the problem rather than solve it. Rather, the PRC continues to believe strongly that dredged materials
should be processed in a manner that allows for beneficial reuse, at locations that are both safe for the
public and environment and provide localjobs. Presentations from EPA indicate that the cost of
decontamination and beneficial reuse is not significantly different from that of off-site disposal. We
note that decontamination facilities should be at a location well removed from residential
neighborhoods in the area to avoid environmental justice issues.

3. Perma nent Cap Maintenance

A design that requires perpetual maintenance in an uncontrollable environment is not a permanent
solution. Unlike many brownfield properties where a cap can be visually inspected at any time and is
wlthin a controlled setting, the proposed cap would be within a river that routinely floods (e.g.,
Hurricane lrene) and is subject to major storm surge (e.g., Hurricane Sandy). There is no means by
which the river can be controlled; these are natural events and exert major stress forces on the river
bottom and banks. We should never underestimate the ability of natural forces to disrupt artiflcial
structures. Routinevisual inspection of thecapwill not be feasible, as it would be at least several feet
below the surface. These issues are in addition to the problem discussed above, regarding the
ecological impacts of using an armored river bottom instead of a more natural substrate.

The PRC concludes that our society lacks the governance mechanisms to ensure perpetual maintenance
of a non-visible cap that is subject to major physical stresses due to natural conditions. There is every
reason to believe that maintenance will become a low priority in the foreseeable future, with resulting
degradation of the cap. The use of a ca p should be minim ized through improved clean-up options.
Where a cap cannot be avoided, however, the project plan should incorporate a mechanism with a
permanent source of funding (i.e., a "sinking fund") with a separate corporate structure so that the
maintenance system is no longer dependent on the responsible parties and also cannot be interfered
with by governmental agencies that might want to divert the funds to other uses.
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The Lower Passaic River has been used historically for freight movement by barge and small ship, though
that traffic has declined a great deal over the years. While the river's industrial past is unlikely to repeat,
other uses of the navigation channel are possible as the river recovers, from personal watercraft to
larger boats, ferries and the like. We can't know what the future will bring, and therefore some
naviSability of the river should be maintained so that potential uses may be accommodated. That being
said, the most likely boat traffic in the future will be pleasure craft. lf a choice must be made between
improving the river ecosystem and maintaining a channel for freight traffic, the PRC would choose the
former. ln addition, we note that any navigation channel in the Lower Passaic is necessarily linked with
navigation channels in Newark Bay and must be addressed as a network, likely requiring additional
dredging.

Ancillary to the navigation channel are the necessary dock and access facilities. The cleanup design
must incorporate provisions for creation and maintenance of docking facilities, boat ramps and other
access points. Similar to the ecosystem issues discussed above, from a recreational boating perspective
a project that results in a clean but inaccessible river is an unacceptable result.

Worst First

While the reach from RM 0 to 8.3 may have the highest level of contaminants, it is highly unlikely that all
areas are eq ually contam inated. Further,itwill be impossible to address all partsofthereach
simultaneously, to avoid problems with staging, barge traffic, etc. To the extent feasible while avoiding
inefficiencies and recontamination or cross-co nta m inatio n, the areas at highest risk of affecting human
health and ecosystem integrity should be addressed first, to more quickly eliminate the worst problems.
These may involve the most contaminated sediments, but also could involve areas with highly mobile
sediments. Addressing "worst first" is similar to the approach already taken in the river at the Lister
Avenue site and RM 10.9.

The lower Passaic River as Part of a Broader River Svstem and Economv

A fundamental problem with the superfund program as a whole is that it does not effectively engage
the broader context of issues affecting or affected by the site. lt views the issue through the lens of the
"contaminated site" without recognizing that, in this instance, the Lower Passaic River is affected by the
entire upstream river basin. Sediments and contaminants move down the river continually. As noted in
our 2012 comments to the NRRB, the Harbor Estuary Program's focus on a regional sediment
management approach is critical to ultimate success of this Superfund project. Unfortunately,
complementary actions that could be taken to improve the viability of the Lower Passaic cleanup are not
addressed in the project plan. USEPA needs to envision approaches (perhaps in collaboration with other
federal agencies) that could be used in this manner. Again, the proposed cleanup plan need not be
delayed, as both the cleanup and efforts to reduce sediment movement from upstream area could
proceed in pa ra llel.

Likewise, the project should be fully cognizant of the economic context of Lower passaic River
municipalities. A project of this nature should be integrated with economic planning and
redevelopment actions so that the region gains the maximum benefit for the expenditures involved.
The PRC does not envision increasing the project costs, necessarily, but rather investing time and effort
on thinking beyond the confines of the Superfund cleanup itself. The purpose of the cleanup is not just
to meet a standard, but to improve the river to the benefit of society. lntegration with redevelopment,
social objectives and neighborhood improvements can provide significant leverage. To the extent that
Natural Resource Damage funds are available, they can be used to facilitate additional improvement
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projects that address this need for broader integration. A narrow view of the purpose for this cleanup
project will damage the potential benefits unnecessarily.

lnteqration of Actions

Experience with the RM 10.9 cleanup shows clearly that the number and condition of the bridges over
the Lower Passaic River pose a major constraint on the speed (and therefore cost) of implementation.
With bridges this old, we should be certain that Murphy's Law will apply - what can go wrong will go
wrong - along with the corollary that it will go wrong at the worst possible times. Given the experience
with RM 10.9, EPA'5 anticipated 5 year schedule to remove 4.3 million cubic yards at a cost of S1.7
billion seems overly optim istic.

Rather than hope for the best, UsEPA and the owners of these bridges should assume the worst and
plan for it. lntegration with transportation system improvements will be critical. Targeted bridge
improvements might substantlally reduce the Iikelihood of project delays. USEPA and others should
consider whether a combination of NJDOT funds and cleanup project funds could be used to achieve
cleanup cost reductions. Other Superfund pro.iects have required the construction of access roads and
other transportation improvements to make the project possible and cost-effective. A similar argument
is appropriate here. We may find that spending more in one area reduces costs even more in another.

Conclusions

Action is certainly needed. The Lower Passaic River communities and public interests have waited far
too long for comprehensive action, as beneficial as the initial cleanup projects may have been. The pRC

strongly urges UsEPA to improve the proposed pla n using two general approaches. First, incorporate
decision and design improvements that address as many of the issues discussed above as is feasible
without extensive delay of project startup. Second, immediately move to design and implementation of
cleanup plans for the other segments, further improvements to the project plan within the RM 0 to 9.3
reach that can be incorporated through adaptive management planning, and integration of the Lower
Passaic River Superfund Site actions with broader river basin management to reduce the potential for
recontamination of the Lower Passaic due to sediment movement from the non-tidal river.

/t,rbfu-*/
Sincerely,
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Br~ng~ng Recreact3onal Boating Back to the Passaic River

56 Hyde Road
Bloomfield, NJ 07003

October 17, 2014

John Jay Hoffman
New Jersey Attorney General

Richard J. Hughes Justice Complex

25 Market Street
• • :. 1:1

Trenton, NJ 08625

Dear Mr. Hoffman:

Congratulations on receiving $190,000,000.00 settlement against the polluters of the Passaic

River. From the newspapers I understand that about $50,000,000.00 of these funds will be

used for restoration.

The members of the Passaic River Boat Club requests that if only 10% of the $50 million is

dedicated to riverbank improvements the public will see and be able to enjoy something

tangible for all the court expense, time and effort spent by your good office.

USEPA is now planning the implementation of their plan to restore the lower 8 miles of the

Passaic River. This will include an installed cap, bank to bank on the upper six miles of the 8

mile stretch. Once installed, no further improvements will be allowed on the shore line. The

remaining section of the Passaic River will most probably also be capped.

The time to fix and improve the shoreline infrastructure is before these caps are installed.



Our request is that top priority be given to provide visible infrastructure improvement by the
addition of floating docks and boat launches on the Passaic River.

The State of New Jersey Boat Ramp at Nutley, property of the NJDEP, as recorded in the Essex
County Hall of Records and on NJDOT maps should have top priority for improvement. This is
the only boat ramp on the west shore of the tidal section of the river and it ends in mud at low
tide. Because of this the ramp is not used by trailer boaters. Lack of a dock makes use by
paddle boaters risky. The ramp could be easily restored to 24/7 use by dredging about 200
cubic yards and the installation of floating docks and dock access ramps.

Harrison Red Ball Stadium, Minish Park, Newark Bears Stadium, Kearny Park and The NJ Ramp
at Nutley should all be equipped with floating docks and access gangways similar to the now
finished Riverbank Park in the Ironbound Section of Newark. These facilities will enhance the
public's access to the water and boaters, both motor and paddle, access to the land.
Additionally the Minish Park design included a walkway from NJPAC to the Park over Route 21.
Funds should be provided to complete the Park.

Please do not spend these funds on yet another study. Do something that the public can see
and enjoy now, before the moratorium on improvement falls.

request that this letter be added to the "Public Comments" on the settlement.

Very truly yours,

Harvey Morginstin, PE-Ret.
Secretary, Passaic River Boat Club






















































