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FINAL DECISION

June 30, 2020 Government Records Council Meeting

Michael Doss
Complainant

v.
Borough of Bogota (Bergen)

Custodian of Record

Complaint No. 2013-315 and 2014-152

At the June 30, 2020 public meeting, the Government Records Council (“Council”)
considered the June 23, 2020 Supplemental Findings and Recommendations of the Executive
Director and all related documentation submitted by the parties. The Council voted unanimously
to adopt the entirety of said findings and recommendations. The Council, therefore, finds that these
complaints be dismissed because the Complainant, through Counsel, withdrew the complaints via
letter to the Office of Administrative Law dated June 5, 2020. Therefore, no further adjudication
is required.

This is the final administrative determination in this matter. Any further review should be
pursued in the Appellate Division of the Superior Court of New Jersey within forty-five (45) days.
Information about the appeals process can be obtained from the Appellate Division Clerk’s Office,
Hughes Justice Complex, 25 W. Market St., PO Box 006, Trenton, NJ 08625-0006. Proper service
of submissions pursuant to any appeal is to be made to the Council in care of the Executive Director
at the State of New Jersey Government Records Council, 101 South Broad Street, PO Box 819,
Trenton, NJ 08625-0819.

Final Decision Rendered by the
Government Records Council
On The 30th Day of June 2020

Robin Berg Tabakin, Esq., Chair
Government Records Council

I attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: July 2, 2020
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Council Staff
June 30, 2020 Council Meeting

Michael Doss1 GRC Complaint No. 2013-315
Complainant GRC Complaint No. 2014-152

(Consolidated)
v.

Borough of Bogota (Bergen)2

Custodial Agency

GRC Complaint No. 2013-315

Records Relevant to Complaint: See Exhibit A

Custodian of Record: Jeanne M. Cook, Clerk3

Requests Received by Custodian: Responses Made by Custodian:
September 5, 2013 No written response on file
September 10, 2013 No written response on file
September 18, 2013 No written response on file
September 30, 2013 October 2, 2013, extended to October 17, 2013
October 4, 2013 October 7, 2013, extended to October 21, 2013
GRC Complaint Received: October 22, 2013

GRC Complaint No. 2014-152

Records Relevant to Complaint: See Exhibit B

Custodian of Record: Jeanne M. Cook, Clerk
Requests Received by Custodian: December 13, 2013, and February 28, 2014
Responses Made by Custodian: None
GRC Complaint Received: March 28, 2014

Background

June 25, 2019 Council Meeting:

At its June 25, 2019 public meeting, the Government Records Council (“Council”)
considered the April 23, 2019 Supplemental Findings and Recommendations of the Council Staff

1 Represented by Walter M. Luers, Esq. (Clinton, NJ).
2 Represented by Craig P. Bossong, Esq., of Florio Perrucci Steinhardt Cappelli Tipton & Taylor, LLC (Rochelle
Park, NJ).
3 The original Custodian was Bogota Borough Clerk Frances Garlicki.
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and all related documentation submitted by the parties. The Council, by a majority vote, adopted
the entirety of said findings and recommendations. The Council, therefore, finds that as the
moving party, the Custodian was required to establish either of the necessary criteria set forth
above: either 1) the Council's decision is based upon a “palpably incorrect or irrational basis;” or
2) it is obvious that the Council did not consider the significance of probative, competent
evidence. See Cummings, 295 N.J. Super. at 384. The Custodian failed to establish that the
complaint should be reconsidered based on a mistake. The Custodian has also failed to show that
the Council acted arbitrarily, capriciously or unreasonably. See D’Atria, 242 N.J. Super. at 401.
Specifically, the Custodian had an obligation to comply with the Counsel’s June 27, 2017
Interim Order, if not on July 7, 2017 (five business days following receipt of the Order), then
immediately after the motion for leave to appeal was denied. The evidence of record is clear that
neither the Custodian nor her designee ever complied with the terms of the Order. Thus, the
Complainant’s request for reconsideration should be denied. Cummings, 295 N.J. Super. at 384;
D'Atria, 242 N.J. Super. at 401; Comcast, 2003 N.J. PUC at 5-6. Thus, the Council’s April 30,
2019 Interim Order remains in effect.

Procedural History:

On June 27, 2019, the Council distributed its June 25, 2019 Interim Order to all parties.
On February 10, 2020, the GRC transmitted the Complaints to the Office of Administrative Law
(“OAL”). On June 5, 2020, the Complainant, through Counsel, withdrew the complaints in
writing to the OAL.

Analysis

No analysis required.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that these complaints
be dismissed because the Complainant, through Counsel, withdrew the complaints via letter to
the Office of Administrative Law dated June 5, 2020. Therefore, no further adjudication is
required.

Prepared By: John E. Stewart
Staff Attorney

June 23, 2020
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INTERIM ORDER

June 25, 2019 Government Records Council Meeting

Michael Doss
Complainant

v.
Borough of Bogota (Bergen)

Custodian of Record

Complaint No. 2013-315 and 2014-152

At the June 25, 2019 public meeting, the Government Records Council (“Council”)
considered the April 23, 2019 Supplemental Findings and Recommendations of the Council Staff
and all related documentation submitted by the parties. The Council, by a majority vote, adopted
the entirety of said findings and recommendations. The Council, therefore, finds that as the moving
party, the Custodian was required to establish either of the necessary criteria set forth above: either
1) the Council's decision is based upon a "palpably incorrect or irrational basis;" or 2) it is obvious
that the Council did not consider the significance of probative, competent evidence. See
Cummings, 295 N.J. Super. at 384. The Custodian failed to establish that the complaint should be
reconsidered based on a mistake. The Custodian has also failed to show that the Council acted
arbitrarily, capriciously or unreasonably. See D’Atria, 242 N.J. Super. at 401. Specifically, the
Custodian had an obligation to comply with the Counsel’s June 27, 2017 Interim Order, if not on
July 7, 2017 (five business days following receipt of the Order), then immediately after the motion
for leave to appeal was denied. The evidence of record is clear that neither the Custodian nor her
designee ever complied with the terms of the Order. Thus, the Complainant’s request for
reconsideration should be denied. Cummings, 295 N.J. Super. at 384; D'Atria, 242 N.J. Super. at
401; Comcast, 2003 N.J. PUC at 5-6. Thus, the Council’s April 30, 2019 Interim Order remains in
effect.

Interim Order Rendered by the
Government Records Council
On The 25th Day of June 2019

Robin Berg Tabakin, Esq., Chair
Government Records Council

I attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: June 27, 2019
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Reconsideration
Supplemental Findings and Recommendations of the Council Staff

June 25, 2019 Council Meeting

Michael Doss1 GRC Complaint No. 2013-315
Complainant GRC Complaint No. 2014-152

(Consolidated)
v.

Borough of Bogota (Bergen)2

Custodial Agency

GRC Complaint No. 2013-315

Records Relevant to Complaint: See Exhibit A

Custodian of Record: Jeanne M. Cook, Clerk3

Requests Received by Custodian: Responses Made by Custodian:
September 5, 2013 No written response on file
September 10, 2013 No written response on file
September 18, 2013 No written response on file
September 30, 2013 October 2, 2013, extended to October 17, 2013
October 4, 2013 October 7, 2013, extended to October 21, 2013
GRC Complaint Received: October 22, 2013

GRC Complaint No. 2014-152

Records Relevant to Complaint: See Exhibit B

Custodian of Record: Jeanne M. Cook, Clerk
Requests Received by Custodian: December 13, 2013, and February 28, 2014
Responses Made by Custodian: None
GRC Complaint Received: March 28, 2014

Background

April 30, 2019 Council Meeting:

At the April 30, 2019 public meeting, the Government Records Council (“Council”)
considered the April 23, 2019 Supplemental Findings and Recommendations of the Council Staff

1 Represented by Walter M. Luers, Esq. (Clinton, NJ).
2 Represented by Craig P. Bossong, Esq., of Florio Perrucci Steinhardt & Fader (Rochelle Park, NJ).
3 The original Custodian was Bogota Borough Clerk Frances Garlicki.
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and all related documentation submitted by the parties. The Council, by a majority vote, adopted
the entirety of said findings and recommendations. The Council, therefore, finds that:

1. Because Borough Clerk Jeanne Cook or her designee failed to comply with the
Council’s Order, the GRC staff was impeded in the performance of its due diligence;
viz., notifying the former business administrator, former clerk, and any other pertinent
Borough official of the stipulated knowing and willful violation and penalty and
affording them an opportunity for an administrative hearing. As such, Borough Clerk
Jeanne Cook or her designee violated OPRA by hindering the GRC in the performance
of its duties under N.J.S.A. 47:1A-7(b).

2. These complaints shall be remanded back to the Office of Administrative Law to afford
the Custodian, former Business Administrator, and any other pertinent Borough official
an opportunity for a hearing pursuant to N.J.S.A. 52:14B-9, wherein the Administrative
Law Judge can conduct an examination on voir dire of the parties, thereby insuring
their respective waivers were knowingly and voluntarily given. These complaints shall
also be remanded back to the Office of Administrative Law for a determination of
whether the said individual or individuals knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances and is/are therefore
personally subject to a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event
the Administrative Law Judge determines the Complainant is a prevailing party
pursuant to N.J.S.A. 47:1A-6, the Office of Administrative Law shall award a
reasonable attorney’s fee, if such fee has not already been paid.

Procedural History:

On May 2, 2019, the Council distributed its April 30, 2019 Interim Order to all parties. On
May 8, 2019, the Custodian’s Counsel filed a request for reconsideration of paragraph 1 of the
Council’s April 30, 2019 Interim Order based on a mistake. Paragraph 1 asserts that the Custodian
failed to comply with the Council’s June 27, 2017 Interim Order, which provides in relevant part
that:

Borough Clerk Jeanne Cook, or her designee, shall provide a certification to the
GRC pursuant to N.J. Court Rule 1:4-4, naming and providing the address of record
for the former business administrator, former clerk, and any other Borough official
that is, or was, intended to be defended and indemnified pursuant to the provisions
of Borough of Bogota Resolution No. 16-138.

The Custodian’s Counsel requested reconsideration of the Council’s Order for the
following reasons:

1. The previous Borough Attorney appealed the Council’s June 27, 2017 Interim Order
and instructed the Borough Clerk that she did not have to respond to the Interim Order
because the matter was under appellate review.
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2. The Borough Clerk was “under the impression” that the filing of the appeal triggered a
stay of the Council’s Interim Order, as such a stay is automatic under the New Jersey
Rules of Court.

3. “[O]nce the appeal was concluded, the Borough promptly notified both the former clerk
and former business administrator and made them aware of the Petitioner’s claims, who
responded by submitting witnessed letters waiving their right to a hearing, thus
rendering the directive moot.”

The Custodian’s Counsel also attached to the request for reconsideration a certification
from the present Custodian for the Borough of Bogota, Jeanne M. Cook. The Custodian certified
that the previous Borough Attorney informed her that she did not have to respond to the Interim
Order because the matter was under appellate review. In paragraph 2 of the certification the
Custodian listed the names and addresses of the former clerk and business administrator that the
Council directed the Custodian to provide in its June 27, 2017 Interim Order.

The Custodian’s Counsel argued that it is improper for the GRC to render a finding that
the Custodian had violated the Order through her inaction because the Interim Order was appealed,
and therefore stayed. Further, Counsel argued, once the appeal was concluded the former clerk
and business administrator submitted letters waiving their right to a hearing. The Custodian’s
Counsel asked the GRC to grant reconsideration and remove paragraph 1 from the April 30, 2019
Interim Order.

On May 22, 2019, the Complainant’s Counsel filed an objection to the Custodian’s request
for reconsideration. The Complainant’s Counsel argued that the Custodian’s motion for leave to
appeal was denied on September 7, 2017.4 Therefore, Counsel argued that once the motion was
denied the Custodian had no excuse to refuse to comply with the June 27, 2017 Interim Order. The
Complainant’s Counsel further argued that the Custodian never requested a stay of the Council’s
Order and no stay was granted, either automatically or otherwise. Counsel stated that because there
never was a stay, the Custodian’s motion for reconsideration should be denied.

The Complainant’s Counsel stated that his office is in receipt of the letters submitted by
the former clerk and business administrator waiving their right to a hearing. Counsel argued that
the letters “do not abdicate Bogota’s responsibility.” Counsel stated that it is the practice of the
GRC to require hearings prior to the imposition of civil fines pursuant to a settlement agreement,
and cited Carter v. Franklin Fire District No. 2, GRC Complaint No. 2011-141 (January 2019) in
support of his argument.

Analysis

Reconsideration

Pursuant to N.J.A.C. 5:105-2.10, parties may file a request for a reconsideration of any
decision rendered by the Council within ten (10) business days following receipt of a Council

4 Motion submitted to the court on August 21, 2017; denied by Order dated August 31, 2017.
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decision. Requests must be in writing, delivered to the Council and served on all parties. Parties
must file any objection to the request for reconsideration within ten (10) business days following
receipt of the request. The Council will provide all parties with written notification of its
determination regarding the request for reconsideration. N.J.A.C. 5:105-2.10(a) – (e).

In the matter before the Council, the Custodian’s Counsel filed the request for
reconsideration of the Council’s April 30, 2019 Interim Order on May 8, 2019, four (4) business
days following receipt of the Council’s decision. The Complainant’s Counsel filed an objection to
the request for reconsideration on May 22, 2019, ten (10) business days following receipt of the
request.

Applicable case law holds that:

“A party should not seek reconsideration merely based upon dissatisfaction with a
decision.” D'Atria v. D'Atria, 242 N.J. Super. 392, 401 (Ch. Div. 1990). Rather,
reconsideration is reserved for those cases where (1) the decision is based upon a
“palpably incorrect or irrational basis;” or (2) it is obvious that the finder of fact did
not consider, or failed to appreciate, the significance of probative, competent
evidence. E.g., Cummings v. Bahr, 295 N.J. Super. 374, 384 (App. Div. 1996). The
moving party must show that the court acted in an arbitrary, capricious or
unreasonable manner. D'Atria, . . . 242 N.J. Super. at 401. “Although it is an
overstatement to say that a decision is not arbitrary, capricious, or unreasonable
whenever a court can review the reasons stated for the decision without a loud
guffaw or involuntary gasp, it is not much of an overstatement.” Ibid.

[In The Matter Of The Petition Of Comcast Cablevision Of S. Jersey, Inc. For A Renewal
Certificate Of Approval To Continue To Construct, Operate And Maintain A Cable Tel.
Sys. In The City Of Atl. City, Cnty. Of Atl., State Of N.J., 2003 N.J. PUC LEXIS 438, 5-
6 (N.J. PUC 2003).]

On May 8, 2019, the Custodian’s Counsel requested reconsideration of the Council’s
Interim Order based on mistake. The Custodian’s Counsel claims that the Council erred in finding
that the Custodian failed to comply with the Council’s Order by not naming and providing the
address for the former business administrator, clerk, and any other Borough official that is, or was,
intended to be defended and indemnified pursuant to the provisions of Borough of Bogota
Resolution No. 16-138. The Custodian’s Counsel asserted that once the Council’s Interim Order
was appealed, there was a stay and compliance with the terms of the Order was suspended until
the appeal was concluded. Counsel also stated that after the appeal concluded, the Borough
promptly notified the former clerk and business administrator and they then submitted letters
waiving their right to a hearing.

The Complainant’s Counsel opposed reconsideration, arguing that the Custodian’s motion
for leave to appeal was denied on September 7, 2017, and thereafter the Custodian had no excuse
for failing to comply with the Interim Order. Counsel further argued that there never was a stay of
the Council’s Interim Order.
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The GRC need not address the issue of a stay because, as Complainant’s Counsel pointed
out, once the motion for leave to appeal was denied, the Custodian had a duty to comply with the
Council’s Interim Order. The Custodian never complied. As the GRC noted in the Findings and
Recommendations of the Council Staff, incorporated by reference into the Council’s April 30,
2019 Interim Order, the Appellate Division issued an Order denying the motion for leave to appeal
on August 31, 2017. Following denial of the motion, and contrary to the statement of Custodian’s
Counsel that the Borough’s prompt notification to them caused the former clerk and business
administrator to submit letters waiving their right to a hearing, it was necessary for the GRC to
conduct research to locate the names and addresses of the two former employees. Thereafter, on
October 17, 2017, the GRC sent a letter to the former employees advising them of the stipulated
knowing and willful violation and penalty and affording them an opportunity for an administrative
hearing to contest the violation and penalty. Only then, during the last week in October 2017, did
the two former employees submit letters waiving their right to a hearing.

As the moving party, the Custodian was required to establish either of the necessary criteria
set forth above: either 1) the Council's decision is based upon a "palpably incorrect or irrational
basis;" or 2) it is obvious that the Council did not consider the significance of probative, competent
evidence. See Cummings, 295 N.J. Super. at 384. The Custodian failed to establish that the
complaint should be reconsidered based on a mistake. The Custodian has also failed to show that
the Council acted arbitrarily, capriciously or unreasonably. See D’Atria, 242 N.J. Super. at 401.
Specifically, the Custodian had an obligation to comply with the Counsel’s June 27, 2017 Interim
Order.5 The evidence of record is clear that neither the Custodian nor her designee ever complied
with the terms of the Order. Thus, the Complainant’s request for reconsideration should be denied.
Cummings, 295 N.J. Super. at 384; D'Atria, 242 N.J. Super. at 401; Comcast, 2003 N.J. PUC at 5-
6. Thus, the Council’s April 30, 2019 Interim Order remains in effect.

Conclusions and Recommendations

The Council Staff respectfully recommends the Council find that as the moving party, the
Custodian was required to establish either of the necessary criteria set forth above: either 1) the
Council's decision is based upon a "palpably incorrect or irrational basis;" or 2) it is obvious that
the Council did not consider the significance of probative, competent evidence. See Cummings,
295 N.J. Super. at 384. The Custodian failed to establish that the complaint should be reconsidered
based on a mistake. The Custodian has also failed to show that the Council acted arbitrarily,
capriciously or unreasonably. See D’Atria, 242 N.J. Super. at 401. Specifically, the Custodian had
an obligation to comply with the Counsel’s June 27, 2017 Interim Order, if not on July 7, 2017
(five business days following receipt of the Order), then immediately after the motion for leave to
appeal was denied. The evidence of record is clear that neither the Custodian nor her designee ever
complied with the terms of the Order. Thus, the Complainant’s request for reconsideration should
be denied. Cummings, 295 N.J. Super. at 384; D'Atria, 242 N.J. Super. at 401; Comcast, 2003 N.J.
PUC at 5-6. Thus, the Council’s April 30, 2019 Interim Order remains in effect.

Prepared By: John E. Stewart April 23, 2019

5 The Custodian finally complied at the time the request for reconsideration was filed but compliance served no
purpose at that time.
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INTERIM ORDER

April 30, 2019 Government Records Council Meeting

Michael Doss
Complainant

v.
Borough of Bogota (Bergen)

Custodian of Record

Complaint No. 2013-315
and 2014-152

At the April 30, 2019 public meeting, the Government Records Council (“Council”)
considered the April 23, 2019 Supplemental Findings and Recommendations of the Council Staff
and all related documentation submitted by the parties. The Council, by a majority vote, adopted
the entirety of said findings and recommendations. The Council, therefore, finds that:

1. Because Borough Clerk Jeanne Cook or her designee failed to comply with the
Council’s Order, the GRC staff was impeded in the performance of its due diligence;
viz., notifying the former business administrator, former clerk, and any other pertinent
Borough official of the stipulated knowing and willful violation and penalty and
affording them an opportunity for an administrative hearing. As such, Borough Clerk
Jeanne Cook or her designee violated OPRA by hindering the GRC in the performance
of its duties under N.J.S.A. 47:1A-7(b).

2. These complaints shall be remanded back to the Office of Administrative Law to afford
the Custodian, former Business Administrator, and any other pertinent Borough official
an opportunity for a hearing pursuant to N.J.S.A. 52:14B-9, wherein the Administrative
Law Judge can conduct an examination on voir dire of the parties, thereby insuring
their respective waivers were knowingly and voluntarily given. These complaints shall
also be remanded back to the Office of Administrative Law for a determination of
whether the said individual or individuals knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances and is/are therefore
personally subject to a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event
the Administrative Law Judge determines the Complainant is a prevailing party
pursuant to N.J.S.A. 47:1A-6, the Office of Administrative Law shall award a
reasonable attorney’s fee, if such fee has not already been paid.
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Interim Order Rendered by the
Government Records Council
On The 30th Day of April 2019

Robin Berg Tabakin, Esq., Chair
Government Records Council

I attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: May 2, 2019
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Council Staff
April 30, 2019 Council Meeting

Michael Doss1 GRC Complaint No. 2013-315
Complainant GRC Complaint No. 2014-152

(Consolidated)
v.

Borough of Bogota (Bergen)2

Custodial Agency

GRC Complaint No. 2013-315

Records Relevant to Complaint: See Exhibit A

Custodian of Record: Jeanne M. Cook, Clerk3

Requests Received by Custodian: Responses Made by Custodian:
September 5, 2013 No written response on file
September 10, 2013 No written response on file
September 18, 2013 No written response on file
September 30, 2013 October 2, 2013, extended to October 17, 2013
October 4, 2013 October 7, 2013, extended to October 21, 2013
GRC Complaint Received: October 22, 2013

GRC Complaint No. 2014-152

Records Relevant to Complaint: See Exhibit B

Custodian of Record: Jeanne M. Cook, Clerk
Requests Received by Custodian: December 13, 2013, and February 28, 2014
Responses Made by Custodian: None
GRC Complaint Received: March 28, 2014

Background

June 27, 2017 Council Meeting:

At its June 27, 2017 public meeting, the Government Records Council (“Council”)
considered the June 27, 2017 Supplemental Findings and Recommendations of the Executive

1 Represented by Walter M. Luers, Esq. (Clinton, NJ).
2 Represented by Craig P. Bossong, Esq., of Florio Perrucci Steinhardt & Fader (Rochelle Park, NJ).
3 The original Custodian was Bogota Borough Clerk Frances Garlicki.
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Director and all related documentation submitted by the parties. The Council, by a majority vote,
adopted the entirety of said findings and recommendations. The Council, therefore, found that:

1. The GRC should reject the ALJ’s March 9, 2017 Initial Decision. Due process was
not effectuated pursuant to the Council’s July 26, 2016 Interim Order because the
Custodian did not appear at the hearing and the evidence of record indicates that the
prior Borough Administrator had no knowledge that he was found to be culpable of a
knowing and willful violation of OPRA and could be subject to a $1,000 personal
penalty. As such, the complaints were properly remanded to the Office of
Administrative Law to afford due process to these individuals. Moreover, there is no
proof that the custodial agency had authority to speak for the prior Borough
Administrator in stipulating to the knowing and willful violation and penalty.

2. Borough Clerk Jeanne Cook, or her designee, shall provide a certification to the GRC
pursuant to N.J. Court Rule 1:4-4, naming and providing the address of record for the
former business administrator, former clerk, and any other Borough official that is, or
was, intended to be defended and indemnified pursuant to the provisions of Borough
of Bogota Resolution No. 16-138.

3. The Custodian shall comply with paragraph #2 above within five (5) business
days from receipt of the Council’s Interim Order.

4. To cure the procedural due process defect, the GRC shall issue a notice to the
Custodian, former Business Administrator, and any other pertinent municipal
officials, advising them of the stipulated knowing and willful violation and penalty
and affording them an opportunity for an administrative hearing, and these complaints
shall be remanded back to the Office of Administrative Law to afford the Custodian,
former Business Administrator, and any other pertinent municipal officials an
opportunity for a hearing pursuant to the “Administrative Procedure Act,” P.L. 1968,
c. 410 (C. 52:14B-1 et seq.). In the event the Administrative Law Judge determines
that the Custodian, former Business Administrator, and any other pertinent municipal
officials knowingly and willfully violated OPRA and unreasonably denied access
under the totality of the circumstances, the Office of Administrative Law shall impose
a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the Administrative
Law Judge determines the Complainant is a prevailing party pursuant to N.J.S.A.
47:1A-6, the OAL shall award a reasonable attorney’s fee if said fee has not already
been paid.

Procedural History:

On June 29, 2017, the Council distributed its June 27, 2017 Interim Order to all parties.
On July 13, 2017, the Borough of Bogota filed a motion before the Superior Court of New
Jersey, Appellate Division for leave to appeal the Council’s June 27, 2017 Interim Order.
Answers were filed by the Complainant’s Counsel and the GRC on July 31, 2017 and August 16,
2017, respectively. On August 31, 2017, the Appellate Division issued an Order denying the
motion for leave to appeal as untimely.
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On October 17, 2017, the GRC sent a letter to former Custodian Frances Garlicki and
former Business Administrator August Greiner of the Borough of Bogota. The letter advised the
former Custodian and former Business Administrator of the stipulated knowing and willful
violation and penalty and afforded them an opportunity for an administrative hearing to contest
said violation and penalty.

By letter dated October 23, 2017, former Custodian Frances Garlicki notified the GRC
that she consulted with legal counsel and was knowingly and voluntarily waiving her right to a
hearing. By letter dated November 1, 2017, Paul C. Kaufman, Esq. (of Kaufman Semeraro &
Leibman LLP, Fort Lee, N.J.) informed the GRC that his law firm represents August Greiner.
Mr. Kaufman stated that Mr. Greiner was waiving his right to a hearing with the express
understanding that the Borough of Bogota will defend and indemnify him. Mr. Kaufman
enclosed a letter from Mr. Greiner to the GRC dated October 26, 2017. In the letter, Mr. Greiner
notified the GRC that it was his understanding that the Borough of Bogota agreed to defend and
indemnify him, and cover any and all costs, penalties, fines, and legal fees that are determined to
be adjudicated or levied against him personally. Mr. Greiner further stated that based upon such
representations by the Borough of Bogota, he was knowingly and voluntarily waiving his right to
a hearing.

Analysis

Compliance

On June 27, 2017, the Council ordered Borough Clerk Jeanne Cook or her designee to
provide a certification to the GRC naming and providing the address of record for the former
business administrator, former clerk, and any other Borough official that is, or was, intended to
be defended and indemnified pursuant to the provisions of Borough of Bogota Resolution No.
16-138. The purpose of the Interim Order was to obtain an address of record for the referenced
individuals so that the GRC could provide them with an opportunity for an administrative
hearing and thereby cure an existing procedural due process defect.

On June 29, 2017, the Council distributed its Interim Order to all parties, providing
Borough Clerk Jeanne Cook or her designee five (5) business days to comply with the terms of
said Order. Therefore, compliance was due on or before July 7, 2017. Neither Borough Clerk
Jeanne Cook nor her designee complied with the Council’s Order. By failing to comply with the
Council’s Order, the Custodian or her designee hindered the GRC in its obligation to comply
with paragraph 4 of the Order by notifying the Custodian, former Business Administrator, and
any other pertinent municipal officials of the stipulated knowing and willful violation and
penalty and affording them an opportunity for an administrative hearing.

Therefore, because Borough Clerk Jeanne Cook or her designee failed to comply with the
Council’s Order, the GRC staff was impeded in the performance of its due diligence; viz.,
notifying the former business administrator, former clerk, and any other pertinent Borough
official of the stipulated knowing and willful violation and penalty and affording them an
opportunity for an administrative hearing. As such, Borough Clerk Jeanne Cook or her designee
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violated OPRA by hindering the GRC in the performance of its duties under N.J.S.A. 47:1A-
7(b).

The GRC through other means was eventually successful in obtaining the last known
addresses for the former clerk and business administrator. The GRC, however, was unable to
identify “any other pertinent municipal officials” that may be subject to the terms of the
Council’s Order. On October 17, 2017, the GRC sent letters to the former clerk and business
administrator informing them of the stipulated knowing and willful violation and penalty, and
affording them an opportunity for an administrative hearing. Subsequently, by letter dated
October 23, 2017, former Custodian Frances Garlicki notified the GRC that she was knowingly
and voluntarily waiving her right to a hearing. By letter dated October 26, 2017, former Business
Administrator August Greiner notified the GRC that he was knowingly and voluntarily waiving
his right to a hearing, contingent upon the Borough of Bogota agreeing to defend and indemnify
him. Although the letters submitted by the former clerk and business administrator were
witnessed, they were not certified.

Therefore, these complaints shall be remanded back to the Office of Administrative Law
(“OAL”) to afford the Custodian, former Business Administrator, and any other pertinent
Borough official an opportunity for a hearing pursuant to N.J.S.A. 52:14B-9, wherein the
Administrative Law Judge (“ALJ”) can conduct an examination on voir dire of the parties,
thereby insuring their respective waivers were knowingly and voluntarily given. These
complaints shall also be remanded back to the OAL for a determination of whether the said
individual or individuals knowingly and willfully violated OPRA and unreasonably denied
access under the totality of the circumstances and is/are therefore personally subject to a civil
penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the ALJ determines the Complainant is
a prevailing party pursuant to N.J.S.A. 47:1A-6, the OAL shall award a reasonable attorney’s
fee, if such fee has not already been paid.

Conclusions and Recommendations

The Council Staff respectfully recommends the Council find that:

1. Because Borough Clerk Jeanne Cook or her designee failed to comply with the
Council’s Order, the GRC staff was impeded in the performance of its due diligence;
viz., notifying the former business administrator, former clerk, and any other
pertinent Borough official of the stipulated knowing and willful violation and penalty
and affording them an opportunity for an administrative hearing. As such, Borough
Clerk Jeanne Cook or her designee violated OPRA by hindering the GRC in the
performance of its duties under N.J.S.A. 47:1A-7(b).

2. These complaints shall be remanded back to the Office of Administrative Law to
afford the Custodian, former Business Administrator, and any other pertinent
Borough official an opportunity for a hearing pursuant to N.J.S.A. 52:14B-9, wherein
the Administrative Law Judge can conduct an examination on voir dire of the parties,
thereby insuring their respective waivers were knowingly and voluntarily given.
These complaints shall also be remanded back to the Office of Administrative Law
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for a determination of whether the said individual or individuals knowingly and
willfully violated OPRA and unreasonably denied access under the totality of the
circumstances and is/are therefore personally subject to a civil penalty pursuant to
N.J.S.A. 47:1A-11. Also, in the event the Administrative Law Judge determines the
Complainant is a prevailing party pursuant to N.J.S.A. 47:1A-6, the Office of
Administrative Law shall award a reasonable attorney’s fee, if such fee has not
already been paid.

Prepared By: John E. Stewart

April 23, 2019
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INTERIM ORDER

June 27, 2017 Government Records Council Meeting

Michael Doss
Complainant

v.
Borough of Bogota (Bergen)

Custodian of Record

Complaint Nos. 2013-315 and 2014-152

At the June 27, 2017 public meeting, the Government Records Council (“Council”)
considered the June 27, 2017 Supplemental Findings and Recommendations of the Executive
Director and all related documentation submitted by the parties. The Council, by a majority
vote, adopted the entirety of said findings and recommendations. The Council, therefore, finds
that:

1. The GRC should reject the ALJ’s March 9, 2017 Initial Decision. Due process was
not effectuated pursuant to the Council’s July 26, 2016 Interim Order because the
Custodian did not appear at the hearing and the evidence of record indicates that the
prior Borough Administrator had no knowledge that he was found to be culpable of a
knowing and willful violation of OPRA and could be subject to a $1,000 personal
penalty. As such, the complaints were properly remanded to the Office of
Administrative Law to afford due process to these individuals. Moreover, there is no
proof that the custodial agency had authority to speak for the prior Borough
Administrator in stipulating to the knowing and willful violation and penalty.

2. Borough Clerk Jeanne Cook, or her designee, shall provide a certification to the GRC
pursuant to N.J. Court Rule 1:4-4, naming and providing the address of record for the
former business administrator, former clerk, and any other Borough official that is, or
was, intended to be defended and indemnified pursuant to the provisions of Borough
of Bogota Resolution No. 16-138.

3. The Custodian shall comply with paragraph #2 above within five (5) business
days from receipt of the Council’s Interim Order.

4. To cure the procedural due process defect, the GRC shall issue a notice to the
Custodian, former Business Administrator, and any other pertinent municipal
officials, advising them of the stipulated knowing and willful violation and penalty
and affording them an opportunity for an administrative hearing, and these complaints
shall be remanded back to the Office of Administrative Law (“OAL”) to afford the
Custodian, former Business Administrator, and any other pertinent municipal officials
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an opportunity for a hearing pursuant to the “Administrative Procedure Act,” P.L.
1968, c. 410 (C. 52:14B-1 et seq.). In the event the Administrative Law Judge
determines that the Custodian, former Business Administrator, and any other
pertinent municipal officials knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances, the OAL shall
impose a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the
Administrative Law Judge determines the Complainant is a prevailing party pursuant
to N.J.S.A. 47:1A-6, the OAL shall award a reasonable attorney’s fee if said fee has
not already been paid.

Interim Order Rendered by the
Government Records Council
On The 27th Day of June, 2017

Robin Berg Tabakin, Esq., Chair
Government Records Council

I attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: June 29, 2017
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Supplemental Findings and Recommendations of the Executive Director
June 27, 2017 Council Meeting

Michael Doss1 GRC Complaint No. 2013-315
Complainant GRC Complaint No. 2014-152

(Consolidated)
v.

Borough of Bogota (Bergen)2

Custodial Agency

GRC Complaint No. 2013-315

Records Relevant to Complaint: See Exhibit A

Custodian of Record: Frances Garlicki, Clerk
Requests Received by Custodian: Responses Made by Custodian:
September 5, 2013 No written response on file
September 10, 2013 No written response on file
September 18, 2013 No written response on file
September 30, 2013 October 2, 2013, extended to October 17, 2013
October 4, 2013 October 7, 2013, extended to October 21, 2013
GRC Complaint Received: October 22, 2013

GRC Complaint No. 2014-152

Records Relevant to Complaint: See Exhibit B

Custodian of Record: Frances Garlicki, Clerk
Requests Received by Custodian: December 13, 2013, and February 28, 2014
Responses Made by Custodian: None
GRC Complaint Received: March 28, 2014

Background

July 26, 2016 Council Meeting:

At its July 26, 2016 public meeting, the Government Records Council (“Council” or
“GRC”) considered the May 17, 2016 Supplemental Findings and Recommendations of the
Executive Director and all related documentation submitted by the parties. The Council, by a
majority vote, adopted the entirety of said findings and recommendations. The Council,

1 Represented by Walter M. Luers, Esq. (Clinton, NJ).
2 Represented by Craig P. Bossong, Esq., of Florio Perrucci Steinhardt & Fader (Rochelle Park, NJ).
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therefore, found that these complaints be remanded back to the Office of Administrative Law to
afford the prior Borough Administrator an opportunity for a hearing pursuant to the
“Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 et seq.), and in the event the
Administrative Law Judge were to determine that the prior Borough Administrator knowingly
and willfully violated OPRA and unreasonably denied access under the totality of the
circumstances, to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event that
the Administrative Law Judge were to determine the Complainant is a prevailing party pursuant
to N.J.S.A. 47:1A-6, to award a reasonable attorney’s fee if said fee has not already been paid.

Procedural History:

On July 27, 2016, the Council distributed its July 26, 2016 Interim Order to all parties. On
August 19, 2016, the Custodian’s Counsel filed a request for reconsideration of the Council’s
Interim Order; however, the GRC denied the request for reconsideration because the request was
filed out of time.3

On October 14, 2016, the consolidated complaints were remanded to the Office of
Administrative Law (“OAL”). On March 9, 2017, the Administrative Law Judge (“ALJ’) issued
an Initial Decision; however, the OAL incorrectly listed the attorneys for the parties on the first
page of the Initial Decision.

On April 10, 2017, the GRC sought an Order of Extension until June 8, 2017, for issuing
the final decision in this matter. On April 11, 2017, the ALJ issued an amended Initial Decision
which corrected the March 9, 2017 Initial Decision, to reflect the correct names of the attorneys
representing the parties. The ALJ dismissed the matter for “lack of jurisdiction,” contending that
the GRC “had no authority” to remand the “deemed adopted Initial Decision made in Doss v.
Borough of Bogota, GRC Nos. 2857-15 and 2863-15.”

The ALJ found as fact that on August 18, 2016, the Borough of Bogota adopted
Resolution No. 16-138, which authorized the Borough to defend and indemnify the prior
Borough Administrator and Borough Clerk, as well as all other Borough officials in this matter.
By way of background, in submissions related to GRC Complaint No. 2013-315, the Custodian
mentioned that several other persons assisted her in responding to the OPRA request, those
persons being Borough Attorney Joseph Monaghan, Borough Administrator August Greiner, and
Administrative Assistant Connie Carpenter. It is for that reason the GRC, upon referring the
complaints to OAL, sought a “determination of whether the Custodian or any other Borough
official knowingly and willfully violated OPRA . . . .” In the March 7, 2016 Initial Decision, the
prior Borough Administrator was not identified by name; however, the Complainant’s Counsel
stated in his March 21, 2016 exceptions that the former Borough Administrator was August
“Chip” Greiner.

In his March 9, 2017 Initial Decision, the ALJ found that pursuant to the Resolution, the
Borough forwarded a $1,000 check to the GRC as payment for the penalties imposed by the

3 N.J.A.C. 5:105-2.10 requires requests for reconsideration to be filed within ten (10) business days following
receipt of a Council decision. Here, the deadline for filing a request for reconsideration was August 10, 2016.
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March 7, 2016 Initial Decision. The ALJ noted that the GRC returned the check.4 The ALJ also
noted that the courts have not determined that a public agency may not pay a penalty on behalf of
an employee found to have violated OPRA.

The ALJ cited N.J.A.C. 1:1-1.3(a) to support proceeding with the case in the absence of
the Borough Administrator. The ALJ stated that, “a determination adverse to the former
Borough Administrator would not ‘achieve just results’ or ‘fairness’ because he/she was not a
named party in the original filing. The former Borough Administrator did not participate in the
original matter and the GRC did not include him/her in its Remand Order … I CONCLUDE
that fundamental fairness cannot be achieved through this Remand.”

The ALJ discussed N.J.S.A. 52:14B-10(c), which requires an agency to “adopt, reject or
modify the recommended [ALJ’s] report and decision no later than 45 days after receipt of such
recommendations [otherwise] the decision . . . shall be deemed adopted as the final decision of
the head of the agency.” The ALJ mentioned that in 2013, this provision of the Administrative
Procedure Act, N.J.S.A. 52:14B-1 to 15 (“APA”), was amended to limit time extensions. The
ALJ cited NJ Elec. Law Enforcement Comm’n v. DiVincenzo, 445 N.J. Super. 187, 198-99
(App. Div. 2016), wherein it provided, “[a]s amended, the [APA] does not provide a safe harbor
for an agency that is unable to act within the prescribed period through no fault of its own . . . .”

However, in Footnote vi, of the Initial Decision, the ALJ also quoted from the same
decision that:

[a]n administrative agency has the inherent power to reconsider its own final
decision. See, e.g., In re Trantino, 89 N.J. 347, 363 (1982); Mastro v. Bd. of Trs,
Pub. Emps.’ Ret. Sys., 266 N.J. Super. 445, 452 (App. Div. 1993). In Mastro,
supra, 266 N.J. Super. at 452, we pondered whether an agency had the authority
to reconsider a final decision that has resulted from the automatic adoption of an
ALJ’s initial decision. We observed, “if an agency is denied the power to
reconsider even a manifestly erroneous decision deemed approved pursuant to
N.J.S.A. 52:14B-10(c), the agency could be thwarted in the performance of its
regulatory responsibilities.” Ibid. (citation omitted). And, we noted that if the
agency lacked such power, “it is arguable that the agency should be allowed to
appeal to this court to seek reversal of a manifestly erroneous decision.” Ibid.

The ALJ concluded that “in accordance with N.J.S.A. 52:14B-10(c), the GRC had no
authority to remand the ‘deemed-adopted’ Initial Decision in [the instant complaints]. The GRC
acknowledges that the ‘Initial Decision became deemed-adopted on or about April 21, 2016,
pursuant to N.J.S.A. 52:14B-10(c).’ While the GRC may disagree with the Initial Decision, there
is simply no support for it to remand a deemed-adopted decision under the APA or the Uniform
Administrative Procedure Rules . . . As such, I CONCLUDE that this matter should be dismissed
for lack of jurisdiction.” The ALJ thereafter ordered the instant complaints dismissed for lack of
jurisdiction.

4 This check was returned because it was sent prematurely and without authorization and direction from the Council.
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On April 12, 2017, the Chief ALJ ordered an extension for issuance of the final decision.
On April 13, 2017, the GRC confirmed with OAL that the corrected decision restarted the forty-
five (45) day time frame within which the GRC must accept, reject, or modify the decision. The
GRC also notified Counsel for the parties that the period within which to submit exceptions will
end on April 26, 2017.

On April 24, 2017, the Complainant’s Counsel submitted to the GRC exceptions to the
ALJ’s March 9, 2017 Initial Decision (as amended on April 11, 2017). Counsel asserts that by
dismissing the complaints, the ALJ exceeded his authority. Counsel argues that under the
decisions of the Supreme Court, an “agency head has the exclusive right to decide contested
cases in administrative hearings.” Counsel cites Matter of Kallen, 92 N.J. 14, 20 (1983).
Counsel argues that the court in Kallen held that ALJs cannot “predetermine[]” or preempt[]” the
agency head’s final decision by refusing the agency’s directions on remand. Id. at 23. Counsel
also cites In re Uniform Adm’n Procedure Rules, 90 N.J. 86, 96 (1982), as finding that
“[b]ecause the agency has statutory jurisdiction to set and enforce regulatory policy, the final
decision in contested cases is entrusted solely to the agency head.”

The Complainant’s Counsel also asserts that the ALJ, by suggesting that the complaint is
defective because the prior Borough Administrator is not named as a party, misapprehends the
GRC’s process. Counsel argues that complaints are always against the public agency, and
culpable parties are identified in the adjudicatory process. Counsel cites to Johnson v. Oceanport,
GRC Complainant Nos. 2007-202 and 2008-141, as an example of the GRC identifying a former
Oceanport council member as potentially culpable for a penalty. Counsel points out that although
the complaints were never formally amended, the council member was brought into the cases by
interim order of the GRC, and the same circumstances occurred in the instant complaint.

Counsel asks the GRC to vacate the March 9, 2017 Initial Decision, and return the matter
to OAL for a hearing pursuant to the GRC’s October 18, 2016 Interim Order. The GRC did not
receive any submissions from the Custodian’s Counsel.

On May 22, 2017, because the OAL corrected its Initial Decision which was
subsequently served upon the correct parties, the GRC sought an Order of Extension until July
16, 2017, in order to issue the final decision in this matter. On May 23, 2017, the Chief ALJ
ordered the extension for issuance of the final decision.

Analysis

An administrative agency has the duty of ensuring that the administrative law judge's
decision was based on a preponderance of the credible evidence. In re Polk License Revocation,
90 N.J. 550, 560 (1982); Dore v. Bedminster Tp. Bd. of Ed., 185 N.J. Super. 447, 453 (App. Div.
1982). The agency’s decision need only “demonstrate that the agency gave attentive
consideration to the ALJ's recommendation as part of the record and [to] address itself to key
items of evidence which were crucial to its decision.” Public Advocate Dep't v. Public Utilities
Bd., 189 N.J. Super. 491, 506. See also St. Vincent's Hospital v. Finley, 154 N.J. Super. 24, 29-
33 (App. Div. 1977). The ultimate determination of the agency and the ALJ’s recommendations
must therefore be accompanied by basic findings of fact sufficient to support them. State, Dep’t
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of Health v. Tegnazian, 194 N.J. Super. 435, 442-43 (App. Div. 1984). The purpose of such
findings “is to enable a reviewing court to conduct an intelligent review of the administrative
decision and determine if the facts upon which the order is grounded afford a reasonable basis
therefor.” Id. at 443.

“In the absence of a legislative restriction, administrative agencies generally have the
inherent power to reopen or to modify and rehear prior decisions.” In re Application of Trantino,
89 N.J. 347, 363 (1982). Even a deemed adopted decision of an ALJ could be subject to
reconsideration under appropriate circumstances. “[I]f an agency is denied the power to
reconsider even a manifestly erroneous decision deemed approved pursuant to N.J.S.A. 52:14B-
10(c), the agency could be ‘thwarted’ in the performance of its ‘regulatory responsibilities.’”
Mastro v. Bd. of Trustees, PERS, 266 N.J. Super. 445, 452 (App. Div. 1993), citing King v. N.J.
Racing Comm’n, 103 N.J. 412, 424 (1986). See Handlon, supra at 106 (1950), underscoring
that, “ administrative tribunals possess the inherent power of reconsideration of their judicial acts
. . . [t]his function arises by necessary implication to serve the statutory policy. McFeely v. Bd.
of Pens. Comm’n, [1 N.J. 212 (1948)].” See also Burlington Cnty. Evergreen Pk. Mental Hosp.
v. Cooper, 56 N.J. at 579, 600, finding that “an agency ought to be allowed and willing to
reconsider the equity of an earlier ruling based upon inadequate precedent.”

The GRC also has specific regulatory authority to reconsider decisions. N.J.A.C. 5:105-
2.10 provides that “[t]he Council, at its own discretion, may reconsider any decision it renders.”

The authority of the GRC to reconsider its decisions extends to deemed adopted
decisions. See Mastro, 266 N.J. Super. 445. However, the power to reopen the matter after a
deemed adoption must be exercised reasonably. The ALJ’s March 9, 2017 Initial Decision is
internally inconsistent here because, even though the ALJ stated that N.J.S.A. 52:14B-10(c)
precluded remand of the deemed adopted decision, in Footnote vi of that Initial Decision, the
ALJ quotes NJ Elec.,445 N.J. Super. 187, which provides that an agency should not be denied
the power to reconsider a manifestly erroneous decision because it could thwart its regulatory
responsibilities. Indeed, NJ Elec. recognizes that the circumstances for reopening a deemed
adopted decision are case-specific, and should be considered in their totality to avoid manifestly
unjust results. Therefore, the ALJ misinterprets N.J.S.A. 52:14B-10(c) as a per se bar for
reconsideration of a deemed adopted decision.

The Supreme Court in In re Kallen, supra at 27 sets forth the elements courts have
generally considered in reopening final orders as “(1) the burden on the individual the reopening
would impose, (2) the reason for the reopening, and (3) the public interest served by the
reopening. Skulski v. Nolan, 68 N.J. at 195-201; Ruvolt v. Nolan, 63 N.J. at 183-84; Burlington
County Evergreen Pk. Mental Hosp. v. Cooper, 56 N.J. at 600; Hanlon v. Town of Belleville, 4
N.J. at 106-07.” Here, reopening this matter will not burden the individuals involved but will
allow for the complete adjudication of a matter in which they are entitled to present a defense.
Reopening this matter is necessitated by GRC’s undisputable requirement of ensuring due
process. The integrity of the GRC’s charge as an adjudicative body for the public’s benefit
relies on it providing a fair and competent adjudicative process. Conversely, disallowance of a
hearing would thwart the GRC’s regulatory responsibilities.
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Based on the evidence of record, the GRC rejects the March 9, 2017 Initial Decision
because the ALJ erred in dismissing the case for “lack of jurisdiction.” The ALJ mistakenly
determined that the GRC does not have authority to reconsider a deemed adopted decision. See
Mastro, supra at 452; DiVincenzo, supra at 187. Contrary to the Initial Decision’s reasoning,
the GRC is not precluded by N.J.S.A. 52:14B-10(c) to reconsider a deemed adopted decision that
does not comport with due process principles. The GRC, as an administrative agency, must
ensure that “administrative hearings in contested cases operate fairly . . .” Laba v. Newark Bd.
of Educ., 23 N.J. 364, 382 (1957); In re Kallen, 92 N.J. 14, 27 (1983). Accordingly, the GRC’s
performance of its administrative functions is “conditioned by the demands of procedural due
process for the protection of private and public interests.” Hanlon v. Town of Bellville, 4 N.J.
99, 106 (1950). Due process was not effectuated in this case because the former Borough
administrator did not have the opportunity to contest the knowing and willful violation and the
personal monetary penalty. The GRC’s order of remand to the OAL to correct this procedural
due process defect is a proper exercise of its administrative duties and was thus was improperly
rejected by the ALJ.

In addition, the ALJ did not accede to the Council’s July 29, 2014 Interim Order for
sufficient development of the factual record in the case. In said Order, the Council referred the
complaints to OAL for a hearing to resolve the facts and determine whether the Custodian or any
other Borough official knowingly and willfully violated OPRA and unreasonably denied access
under the totality of the circumstances. The ALJ adopted the Joint Stipulation of Facts submitted
by the parties as his sole and complete findings of facts. The Joint Stipulation was comprised of
only three facts:

1. The Borough of Bogota, through the prior Borough Administrator, knowingly and
willfully denied the Petitioner access to the public records that are the subject
matter of these GRC complaints;

2. Pursuant to N.J.S.A. 47:1A-11, a penalty as determined by this Court and
consistent therein shall be paid;

3. Pursuant to N.J.S.A. 47:1A-6, the Borough shall pay reasonable attorney’s fees to
Petitioner’s Counsel.5

The ALJ’s use of “[t]he Borough . . . through the prior Borough Administrator” leaves the
record unclear as to precisely which Borough official or officials knowingly and willfully
violated OPRA and unreasonably denied access. The GRC was left only with a determination
that a prior Borough Administrator acted as a conduit for the “Borough” to deny access
knowingly and willfully to the Complainant’s OPRA request. The specific individual or
individuals in the Borough of Bogota who are charged with knowingly and willfully violating the
law were not identified. The facts that were found by the ALJ resemble the stipulated terms in a
settlement agreement; this is insufficient. The facts were not developed in accordance with the
GRC’s fact finding instructions.

5 This was not an issue when the Council issued its July 29, 2014 Interim Order because the Complainant was not
represented by counsel at that time.
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A sufficient factual record is necessary because in the absence of anyone else’s
involvement, the GRC holds the custodian responsible for violating OPRA. Denial of Access
Complaints are always filed against the public agency and the custodian. The GRC does not
identify other government official(s) that might be culpable unless the evidence of record has
established a clear nexus between such official(s) and the alleged violation. That was not the case
in the instant matter. From the evidence of record, the GRC was uncertain whether the
Custodian and/or other municipal officials may have violated OPRA. For this reason, when the
complaints were transmitted to OAL, the GRC asked OAL to make a determination as to
whether the Custodian or any other Borough official knowingly and willfully violated OPRA.
The GRC only learned after receiving the ALJ’s March 7, 2016 Initial Decision that the prior
Borough administrator was the named official who was supposedly responsible for committing a
knowing and willful violation.

Although the ALJ correctly noted that the courts have not ruled that a public agency may
not pay a penalty on behalf of an employee found to have violated OPRA, the plain language of
the statute makes it clear that “[a] public official, officer, employee or custodian who knowingly
and willfully violates [OPRA], and is found to have unreasonably denied access under the
totality of the circumstances, shall be subject to a civil penalty . . .” N.J.S.A. 47:1A-11. If the
public agency was held responsible for paying the penalty, the effect would be to place a
pecuniary burden on the taxpayers of this State for their very efforts in pursuing transparency in
government by availing themselves of OPRA. A personal penalty upon the government official
intentionally violating OPRA avoids such an injustice. The GRC has thus repeatedly found that a
government official who knowingly and willfully violated OPRA and unreasonably denied
access under the totality of the circumstances is personally subject to a civil penalty pursuant to
N.J.S.A. 47:1A-11. See Bart v. City of Paterson Hous. Auth., GRC Complaint No. 2005-145
(May 2007), Bart v. City of Paterson Hous. Auth., 403 N.J. Super. 609 (App. Div. 2008),
Johnson v. Borough of Oceanport, GRC Complainant No. 2007-107, and Z.T. v. Bernards Twp.
Bd. of Educ. (Somerset), GRC Complaint No. 2007-277 (June 2010).

By way of background, prior to July 2013, the GRC captioned all of its complaints as
“John Doe, Complainant v. Name of Public Agency, Custodian of Records.” In July 2013 and
thereafter, the GRC changed its caption to “John Doe, Complainant v. Name of Public Agency,
Custodial Agency.” The custodian was subsequently named in the complaint, together with any
known officials that might have incurred responsibility for responding to the request, if those
officials were known to the GRC. Because OPRA penalties are personal, the custodian and any
other official are necessary parties to a knowing and willful administrative hearing. It is
acknowledged that here, the GRC’s process of complaint captioning may have caused confusion
as to who were the necessary parties in the case. Notwithstanding the case caption, and the
Borough’s August 18, 2016 resolution to indemnify its officials, the municipality does not have
the authority to stipulate to a penalty on behalf of an individual. The individual or individuals
charged with the violation are essential parties to knowing and willful proceedings in the OAL;
however, neither the Custodian nor the Borough Administrator appeared at the hearing in this
matter. Because the ALJ found as a fact that the prior Borough Administrator was culpable for
violating OPRA, and because the penalty is personal, the Borough Administrator, as well as the
Custodian, are entitled to a hearing to ensure that they are afforded due process.
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Accordingly, the GRC should reject the ALJ’s March 9, 2017 Initial Decision. Due
process was not effectuated pursuant to the Council’s July 26, 2016 Interim Order because the
prior Borough Administrator and the Custodian (and any other Borough officials, if applicable)
did not appear at the hearing. Absent evidence that these officials knew of the Borough’s actions
in this matter, the present record indicates that the prior Borough Administrator had no
knowledge that he was charged with a knowing and willful OPRA violation and could be subject
to a personal $1,000 penalty. As such, the complaints were properly remanded to the OAL to
afford due process to these individuals. Moreover, there is no proof that the custodial agency
had authority to speak for the prior Borough Administrator in stipulating to the knowing and
willful violation and penalty.

To cure the procedural due process defect, the Council is ordering that notice be issued to
the Custodian, former Business Administrator, and any other pertinent municipal officials,
advising them of the stipulated knowing and willful violation and penalty and affording them an
opportunity for an administrative hearing. These complaints shall be remanded back to the
Office of Administrative Law (“OAL”) to afford the Custodian, former Business Administrator,
and any other pertinent municipal officials an opportunity for a hearing pursuant to the
“Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 et seq.). In the event the
Administrative Law Judge determines that the Custodian, former Business Administrator, and
any other pertinent municipal officials knowingly and willfully violated OPRA and unreasonably
denied access under the totality of the circumstances, the OAL shall impose a civil penalty
pursuant to N.J.S.A. 47:1A-11. Also, in the event the Administrative Law Judge determines the
Complainant is a prevailing party pursuant to N.J.S.A. 47:1A-6, the OAL shall award a
reasonable attorney’s fee if said fee has not already been paid.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that:

1. The GRC should reject the ALJ’s March 9, 2017 Initial Decision. Due process was
not effectuated pursuant to the Council’s July 26, 2016 Interim Order because the
Custodian did not appear at the hearing and the evidence of record indicates that the
prior Borough Administrator had no knowledge that he was found to be culpable of a
knowing and willful violation of OPRA and could be subject to a $1,000 personal
penalty. As such, the complaints were properly remanded to the Office of
Administrative Law to afford due process to these individuals. Moreover, there is no
proof that the custodial agency had authority to speak for the prior Borough
Administrator in stipulating to the knowing and willful violation and penalty.

2. Borough Clerk Jeanne Cook, or her designee, shall provide a certification to the GRC
pursuant to N.J. Court Rule 1:4-4, naming and providing the address of record for the
former business administrator, former clerk, and any other Borough official that is, or
was, intended to be defended and indemnified pursuant to the provisions of Borough
of Bogota Resolution No. 16-138.
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3. The Custodian shall comply with paragraph #2 above within five (5) business
days from receipt of the Council’s Interim Order.

4. To cure the procedural due process defect, the GRC shall issue a notice to the
Custodian, former Business Administrator, and any other pertinent municipal
officials, advising them of the stipulated knowing and willful violation and penalty
and affording them an opportunity for an administrative hearing, and these complaints
shall be remanded back to the Office of Administrative Law (“OAL”) to afford the
Custodian, former Business Administrator, and any other pertinent municipal officials
an opportunity for a hearing pursuant to the “Administrative Procedure Act,” P.L.
1968, c. 410 (C. 52:14B-1 et seq.). In the event the Administrative Law Judge
determines that the Custodian, former Business Administrator, and any other
pertinent municipal officials knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances, the OAL shall
impose a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the
Administrative Law Judge determines the Complainant is a prevailing party pursuant
to N.J.S.A. 47:1A-6, the OAL shall award a reasonable attorney’s fee if said fee has
not already been paid.

Prepared By: John E. Stewart

June 27, 2017
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INTERIM ORDER 

 
July 26, 2016 Government Records Council Meeting 

 
Michael Doss 
    Complainant 
         v. 
Borogh of Bogota (Bergen) 
    Custodian of Record 

Complaint Nos. 2013-315 and 2014-152
 

 
At the July 26, 2016 public meeting, the Government Records Council (“Council”) considered 

the May 17, 2016 Supplemental, if applicable Findings and Recommendations of the Executive Director 
and all related documentation submitted by the parties.  The Council, by a majority vote, adopted the 
entirety of said findings and recommendations. The Council, therefore, finds that that these complaints be 
remanded back to the Office of Administrative Law to afford the prior Borough Administrator an 
opportunity for a hearing pursuant to the “Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 
et seq.), and in the event the Administrative Law Judge determines that the prior Borough Administrator 
knowingly and willfully violated OPRA and unreasonably denied access under the totality of the 
circumstances, to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the 
Administrative Law Judge determines the Complainant is a prevailing party pursuant to N.J.S.A. 47:1A-
6, to award a reasonable attorney’s fee if said fee has not already been paid.  
 
Interim Order Rendered by the 
Government Records Council  
On The 27th Day of July, 2016 
 
Robin Berg Tabakin, Esq., Chair 
Government Records Council  
 
I attest the foregoing is a true and accurate record of the Government Records Council.  
 
Steven Ritardi, Esq., Secretary 
Government Records Council   
 
Decision Distribution Date:  July 27, 2016 
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STATE OF NEW JERSEY 
GOVERNMENT RECORDS COUNCIL 

 
Supplemental Findings and Recommendations of the Executive Director 

July 26, 2016 Council Meeting 
 
Michael Doss1                     GRC Complaint No. 2013-315 

Complainant               GRC Complaint No. 2014-152 
          (Consolidated) 
 v. 
 
Borough of Bogota (Bergen)2 

Custodial Agency 
 
GRC Complaint No. 2013-315 
 
Records Relevant to Complaint:  See Exhibit A 
 
Custodian of Record: Frances Garlicki, Clerk 
Requests Received by Custodian:   Responses Made by Custodian: 
September 5, 2013    No written response on file 
September 10, 2013    No written response on file 
September 18, 2013    No written response on file 
September 30, 2013    October 2, 2013 extended to October 17, 2013 
October 4, 2013     October 7, 2013 extended to October 21, 2013 
GRC Complaint Received: October 22, 2013 
 
GRC Complaint No. 2014-152 
 
Records Relevant to Complaint:  See Exhibit B 
 
Custodian of Record: Frances Garlicki, Clerk 
Requests Received by Custodian: December 13, 2013 and February 28, 2014  
Responses Made by Custodian: None        
GRC Complaint Received: March 28, 2014 
          

Background 
 
July 29, 2014 Council Meeting: 
 

At its July 29, 2014 public meeting, the Government Records Council (“Council”) 
considered the July 22, 2014 Findings and Recommendations of the Executive Director and all 
related documentation submitted by the parties for both complaints. The Council voted 
unanimously to adopt the entirety of said findings and recommendations. The Council, therefore, 
                                                 
1 Represented by Walter M. Luers, Esq. (Clinton, NJ).  
2 Represented by Craig P. Bossong, Esq., of Florio Perrucci Steinhardt & Fader (Rochelle Park, NJ). 
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found that based on the inadequate evidence in these matters, the GRC is unable to determine 
whether or not the Custodian unlawfully denied access to the requested records.  Therefore, these 
complaints should be referred to the Office of Administrative Law for a hearing to resolve the 
facts. Also, these complaints should be referred to the Office of Administrative Law for 
determination of whether the Custodian or any other Borough official knowingly and willfully 
violated OPRA and unreasonably denied access under the totality of the circumstances. 
 
Procedural History: 

 
On February 9, 2015, the complaints were sent to the Office of Administrative Law 

(“OAL”) as separate matters.  Administrative Law Judge (“ALJ”) Leland S. McGee consolidated 
the complaints by Order dated March 3, 2016. 

 
On March 7, 2016, the ALJ issued an Initial Decision.  After stating that the Respondent 

admitted culpability, the ALJ concluded that “a penalty of $1,000 should be imposed for the first 
offense of knowingly and willfully denying Petitioner of access [sic] to the public records that 
are the subject matter of these GRC complaints.”  The ALJ then ordered that “a penalty in the 
amount of $1,000 be imposed against Respondent for the first offense. I further ORDER 
Respondent to pay reasonable attorney’s fees to Petitioner’s counsel.” Attached to the Initial 
Decision and made a part thereof is a Joint Stipulation of Facts executed by the Complainant’s 
Counsel and the Custodian’s Counsel.3  The ALJ adopted the Joint Stipulation of Facts as his 
sole and complete finding of facts in the case. The Joint Stipulation of Facts provides as follows: 

 
1. The Borough of Bogota, through the prior Borough Administrator, knowingly and 

willfully denied the Petitioner access to the public records that are the subject matter 
of these GRC complaints; 
 

2. Pursuant to N.J.S.A. 47:1A-11, a penalty as determined by this Court and consistent 
therein shall be paid;4 

 
3. Pursuant to N.J.S.A. 47:1A-6, the Borough shall pay reasonable attorney’s fees to 

Petitioner’s Counsel. 
 
As a part of the LEGAL ANALYSIS AND CONCLUSIONS OF LAW, the ALJ 

stated: “This penalty shall be collected and enforced in proceedings in accordance with the 
‘Penalty Enforcement Law of 1999,’ P.L. 1999, c. 274 (C. 2A:58-10 et seq.), and the rules of 
court governing actions for the collection of civil penalties.”  

 
On March 21, 2016, the Complainant’s Counsel submitted to the GRC exceptions5 to the 

ALJ’s Initial Decision. Counsel asserts that on March 3, 2016, the parties entered into a 
stipulation of facts in which they stipulated that the prior Borough Administrator had knowingly 

                                                 
3 This item is appended to the Initial Decision as an exhibit marked “J-1 Joint Stipulation of Facts.” 
4 The Stipulation of Facts, signed by Counsel for both parties, does not explicitly state who should pay the penalty. 
5 In reviewing the exceptions, the GRC notes that the ALJ adopted verbatim the provisions of the Stipulation of 
Facts that Counsel signed on behalf of their respective clients. 
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and willfully violated OPRA and the Petitioner was the prevailing party entitled to reasonable 
attorney’s fees.6 

 
Counsel first argues that OPRA provides that the knowing and willful penalty is personal 

to the records custodian or other individual who violated OPRA, not the public agency.  Counsel 
cites Bart v. City of Paterson Housing Auth., GRC Complaint No. 2005-145 (May 2007), 
wherein the Council modified an administrative law judge’s decision by vacating the penalty 
against the Paterson Housing Authority and imposing it against the custodian personally.  
Counsel also cites Paff v. Borough of S. Bound Brook, GRC Complaint No. 2006-158 (May 
2007), and O’Shea v. Borough of Mount Vernon, GRC Complaint No. 2007-207 (May 2011), in 
support of his argument that a knowing and willful penalty should be assessed against an 
individual and not an agency.  The Complainant’s Counsel contends that because the ALJ 
imposed a penalty on the public entity, but not the custodian personally, that aspect of the 
decision should be vacated and the matter remanded to OAL for a due process hearing. 

 
Counsel next argues that this consolidated complaint consists of two separate courses of 

conduct; however, the ALJ only imposed one penalty.  Counsel argues that the Initial Decision 
should therefore be vacated and remanded back to OAL so multiple penalties can be imposed. 

 
On March 24, 2016, the Custodian’s Counsel submitted to the GRC a response to the 

Complainant’s exceptions. Counsel asserts that the Complainant’s Counsel wants to add another 
party as a defendant in addition to the Borough of Bogota. Counsel asserts that in the Bart and 
Paff GRC decisions cited by the Complainant’s Counsel, the caption contained the name of the 
public entity followed by “Custodian of Record.”  Counsel states that the Complainant’s Counsel 
“cut short the name of the full Defendant and concluded his case caption with the name of the 
public entity.” Counsel states that it was expressed several times during the course of the OAL 
proceedings that the “Borough of Bogota is the only Defendant” (emphasis in original).  Counsel 
further states that the individuals who were involved at the time the OPRA requests were 
submitted are no longer with the Borough.   

 
The Custodian’s Counsel also argues that the ALJ did not err by concluding that there 

was only one course of conduct and therefore that only one penalty should be imposed.  Counsel 
asserts that if the Complainant did not want the matters considered as one complaint, such an 
argument should have been raised at the time they were consolidated. 

 
On March 24, 2016, the Complainant’s Counsel submitted to the GRC a reply to the 

Custodian’s response to the Complainant’s exceptions.  Counsel takes issue with the remarks of 
the Custodian’s Counsel concerning the captioning of GRC cases.  Counsel states that in all GRC 
cases the respondent is the agency’s custodian. Counsel states that all GRC cases have the 
agency named followed by “Custodian of Record.”7   

                                                 
6 Complainant’s Counsel mentions that the issue as to whether the Complainant was entitled to attorney’s fees was 
not referred by the GRC to OAL because the Complainant retained counsel after the complaint was referred to OAL. 
7 The GRC notes that, with the exception of leaving out the date, the Complainant’s Counsel accurately captioned 
the GRC decisions cited in his exceptions. Before 2013, the GRC captioned cases by listing the complainant’s name 
followed by “Complainant” v. the agency name followed by “Custodian of Record.”  Commencing in 2013, the 
GRC changed “Custodian of Record” to “Custodial Agency,” as is the case with the instant complaints. 
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Counsel also states that he wants the record to reflect that he entered his appearance in 
these complaints on December 8, 2015.  Finally, Counsel states that he urged in numerous calls 
and communications that the former Borough Administrator should be involved in the OAL 
proceedings.  Counsel states that he even reached out to the GRC’s counsel, DAG Debra Allen, 
regarding the issue.8 

 
Analysis 

 
An administrative agency has the duty of ensuring that the administrative law judge's 

decision was based on a preponderance of the credible evidence. In re Polk License Revocation, 
90 N.J. 550, 560 (1982); Dore v. Bedminster Tp. Bd. of Ed., 185 N.J. Super. 447, 453 (App. Div. 
1982). The agency’s decision need only “demonstrate that the agency gave attentive 
consideration to the ALJ's recommendation as part of the record and [to] address itself to key 
items of evidence which were crucial to its decision.” Public Advocate Dep't v. Public Utilities 
Bd., 189 N.J. Super. 491, 506. See also St. Vincent's Hospital v. Finley, 154 N.J. Super. 24, 29-
33 (App. Div. 1977).  The ultimate determination of the agency and the ALJ’s recommendations 
must therefore be accompanied by basic findings of fact sufficient to support them. State, Dep’t 
of Health v. Tegnazian, 194 N.J. Super. 435, 442-43 (App. Div. 1984). The purpose of such 
findings “is to enable a reviewing court to conduct an intelligent review of the administrative 
decision and determine if the facts upon which the order is grounded afford a reasonable basis 
therefor.” Id. at 443. 

 
N.J.S.A. 52:14B-10(c) provides that “unless the head of the agency modifies or rejects 

the report within [45 days after receipt of the ALJ’s recommendations], the decision of the 
administrative law judge shall be deemed adopted as the final decision of the head of the 
agency.” Id. Here, the ALJ’s Initial Decision became “deemed adopted” on or about April 21, 
2016, pursuant to N.J.S.A. 52:14B-10(c).  Therein, the parties stipulated to the facts that were 
subsequently incorporated by the ALJ in the Initial Decision, and one of the facts is that “[t]he 
Borough of Bogota, through the prior Borough Administrator, knowingly and willfully 
denied…access.” 

 
The ALJ ordered the Borough of Bogota to pay a $1,000 penalty, and it was already 

found as a fact by the ALJ that the prior Borough Administrator was the person within the 
Borough who knowingly and willfully violated OPRA.  However, there is nothing in the 
evidence of record to indicate that the prior Borough Administrator was afforded a hearing 
pursuant to the “Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 et seq.).  Such a 
hearing is necessary because the parties stipulated to the prior Administrator’s knowing and 
willful violation without the Administrator’s participation in the proceedings. Absent his 
participation, the Administrator is now subject to a penalty in the amount of $1,000, as ordered 
by the ALJ. Moreover, the ALJ stated that the penalty shall be collected and enforced in 
proceedings in accordance with the ‘Penalty Enforcement Law of 1999,’ P.L. 1999, c. 274 (C. 
2A:58-10 et seq.); however, the Administrator was not provided the opportunity to contest the 

                                                 
8 The Complainant’s Counsel submitted to the ALJ a letter dated March 3, 2016, wherein Counsel states, “we have 
reached out to DAG Debra Allen and asked for the GRC’s view or position regarding whether a municipal body, in 
contrast to an individual, can be penalized under OPRA. She responded and told me she needed to have internal 
conversations regarding that issue.” 



 

Michael Doss v. Borough of Bogota (Bergen), 2013-315 and 2014-152 – Supplemental Findings and Recommendations of the Executive 
Director 

  5 

parties’ stipulated statements that he knowingly and willfully violated OPRA. Therefore, because 
due process was not effectuated in these complaints, the ALJ cannot order that a penalty be 
assessed against a “public official, officer, employee or custodian” who has not participated in 
the hearing.  

 
Accordingly, these complaints must be remanded back to the Office of Administrative 

Law (“OAL”) to afford the prior Borough Administrator an opportunity for a hearing pursuant to 
the “Administrative Procedure Act,” P.L. 1968, c. 410 (C. 52:14B-1 et seq.), and in the event the 
Administrative Law Judge determines that the prior Borough Administrator knowingly and 
willfully violated OPRA and unreasonably denied access under the totality of the circumstances, 
to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. Also, in the event the Administrative 
Law Judge determines the Complainant is a prevailing party pursuant to N.J.S.A. 47:1A-6, to 
award a reasonable attorney’s fee if said fee has not already been paid.  

 
Conclusions and Recommendations 

 
The Executive Director respectfully recommends the Council find that these complaints 

be remanded back to the Office of Administrative Law to afford the prior Borough Administrator 
an opportunity for a hearing pursuant to the “Administrative Procedure Act,” P.L. 1968, c. 410 
(C. 52:14B-1 et seq.), and in the event the Administrative Law Judge determines that the prior 
Borough Administrator knowingly and willfully violated OPRA and unreasonably denied access 
under the totality of the circumstances, to impose a civil penalty pursuant to N.J.S.A. 47:1A-11. 
Also, in the event the Administrative Law Judge determines the Complainant is a prevailing 
party pursuant to N.J.S.A. 47:1A-6, to award a reasonable attorney’s fee if said fee has not 
already been paid.  

 
 
Prepared By:   John E. Stewart 
 

May 17, 20169 
 

                                                 
9 This complaint was scheduled to be adjudicated by the Council on May 24, 2016, but the Council held the matter 
based on the advice of legal counsel. The complainant was subsequently scheduled to be adjudicated by the Council 
on June 28, 2016, but the complaint could not be adjudicated due to lack of a quorum. 
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INTERIM ORDER

July 29, 2014 Government Records Council Meeting

Michael Doss
Complainant

v.
Borough of Bogota (Bergen)

Custodian of Record

Complaint No. 2013-315

At the July 29, 2014 public meeting, the Government Records Council (“Council”)
considered the July 22, 2014 Findings and Recommendations of the Executive Director and all
related documentation submitted by the parties. The Council voted unanimously to adopt the
entirety of said findings and recommendations. The Council, therefore, finds that based on the
inadequate evidence in this matter; the GRC is unable to determine whether or not the Custodian
unlawfully denied access to the requested records. Therefore, this complaint should be referred
to the Office of Administrative Law for a hearing to resolve the facts. Also, this complaint
should be referred to the Office of Administrative Law for determination of whether the
Custodian or any other Borough official knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances.

Interim Order Rendered by the
Government Records Council
On The 29th Day of July, 2014

Robin Berg Tabakin, Esq., Chair
Government Records Council

I attest the foregoing is a true and accurate record of the Government Records Council.

Steven Ritardi, Esq., Secretary
Government Records Council

Decision Distribution Date: July 30, 2014
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STATE OF NEW JERSEY
GOVERNMENT RECORDS COUNCIL

Findings and Recommendations of the Executive Director
July 29, 2014 Council Meeting

Michael Doss1 GRC Complaint No. 2013-315
Complainant

v.

Borough of Bogota (Bergen)2

Custodial Agency

Records Relevant to Complaint: See Exhibit A

Custodian of Record: Frances Garlicki, Clerk
Requests Received by Custodian: Responses Made by Custodian:
September 5, 2013 No written response on file
September 10, 2013 No written response on file
September 18, 2013 No written response on file
September 30, 2013 October 2, 2013 extended to October 17, 2013
October 4, 2013 October 7, 2013 extended to October 21, 2013
GRC Complaint Received: October 22, 2013

Background3

Requests and Responses:

On September 5, 2013, September 10, 2013, September 18, 2013, September 30, 2013,
and October 4, 2013 the Complainant submitted Open Public Records Act (“OPRA”) requests to
the Custodian seeking the above-mentioned records. The Custodian certified she responded to
the Complainant’s September 5, 2013 request on September 12, 2013, the September 10, 2013
request on September 16, 2013, and the September 18, 2013 request on September 18, 2013;
however, there is no evidence of record to confirm the Custodian’s certification that a response
was made to these three requests. The Custodian responded to the September 30, 2013 request on
October 2, 2013, requesting an extension of time until October 17, 2013. The Custodian also
responded to the October 4, 2013 request on October 7, 2013, requesting an extension of time
until October 21, 2013. The Complainant disagreed with the Custodian by stating that the
Custodian’s responses have “…easily fallen beyond the 7-day grace period…” It is unclear from

1 No legal representation listed on record.
2 No legal representation listed on record. The Custodian certified that she was represented by Joseph G. Monaghan,
Esq. (Hackensack, NJ); however, said attorney denied he was presently representing the Borough in this matter.
3 The parties may have submitted additional correspondence or made additional statements/assertions in the
submissions identified herein. However, the Council includes in the Findings and Recommendations of the
Executive Director the submissions necessary and relevant for the adjudication of this complaint.
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the evidence of record whether the Custodian granted or denied the Complainant’s requests. It is
further unclear whether, if granted, responsive records were disclosed and, if denied, the denial
was lawful.

Denial of Access Complaint:

On October 22, 2013, the Complainant filed a Denial of Access Complaint with the
Government Records Council (“GRC”). The Complainant asserts that he filed OPRA requests on
September 5, 2013, September 10, 2013, September 18, 2013, September 30, 2013, and October
4, 2013. The Complainant further states that the Custodian did not respond to the requests. The
Complainant also states that with respect to the requests he submitted on September 5, 2013,
September 10, 2013, September 18, 2013, and September 30, 2013, Mr. Greiner denied the
requests by informing the Complainant the requests were unclear and overly broad.4 The
Complainant states, however, that Mr. Greiner wrote some notations next to several of the
request items; however, those responses:

 Contained misinformation and inconsistencies.
 Contained inaccurate and/or missing information.
 Provided false reasons for denying access to the records.

With respect to the Complainant’s October 4, 2013 request, the Complainant states that the
Borough failed to provide any information. The Complainant further states that he contacted Mr.
Greiner on October 17, 2013, to inquire about the status of the request and Mr. Greiner told him,
“you and I both know this is bulls**t.”

Statement of Information:

On October 30, 2013, the Custodian filed a Statement of Information (“SOI”). The
Custodian certifies that she received the five (5) OPRA requests which formed the basis of the
complaint on September 5, 2013, September 10, 2013, September 18, 2013, September 30, 2013,
and October 4, 2013. The Custodian further certifies that she responded to the September 5,
2013 request on September 12, 2013, the September 10, 2013 request on September 16, 2013,
the September 18, 2013 request on September 18, 2013, the September 30, 2013 request on
October 2, 2013, and the October 4, 2013 request October 7, 2013. The Custodian certifies that
she requested an extension of time for the September 30, 2013 request and the October 4, 2013
request until October 17, 2013 and October 21, 2013, respectively.

The Custodian attached a document index for each of the Complainant’s five (5) requests.
The Custodian certifies that the document indices also contain the Custodian’s response to Items
10, 11 and 12 of the SOI.5 The document indices listed some of the records that were determined
to be responsive to the requests. Each document index required the Custodian to list the legal
explanation and statutory citation for every denial of access to records. However, the Custodian

4 Mr. C. Greiner is the business administrator and it is not clear from the complaint why Mr. Greiner, rather than the
Custodian, responded to the Complainant’s requests.
5 Contrary to the Custodian’s certification, responses for Items 10, 11 and 12 of the SOI were not found in the
document index or elsewhere in the SOI.
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provided the following explanation in response to this requirement for all of the Complainant’s
September 2013 requests:

1. Any records supplied were supplied in their entirety and without redactions.
2. Request (sic) that were denied were the requested items that do not fit the
definition of “Government Record” per N.J.S.A. 47:1A-1.1.

The document index the Custodian prepared for the October 4, 2013 request was not
responsive to the GRC’s prompts for information about the requested records. Instead, the
document index contained information with respect to an extension of time the Custodian
requested in order to respond to an OPRA request.

The balance of the SOI consisted of a copy of the attachments to the Denial of Access
Complaint.

Additional Submissions:6

On June 11, 2014, the GRC notified the Custodian that the SOI was incomplete and/or
inaccurate; specifically, the Custodian was notified that the document index was defective in
almost every respect. The GRC provided the Custodian with a bullet list of items that needed to
be corrected. The Custodian was asked to submit a corrected SOI to the GRC within five
business days.

On June 12, 2014, the Custodian requested and was granted an extension of time until
June 25, 2014 to submit a corrected SOI to the GRC. Also on this date the GRC, at the
Custodian’s request, provided the Custodian with more detailed instructions for the proper
completion of a document index.

On June 25, 2014, the Custodian forwarded to the GRC a single document index.7 The
request or requests corresponding to the list of records set forth in the document index was/were
not identified.

6 The GRC was having difficulty matching the Complainant’s requests with the purported responses. Accordingly,
there is a string of several e-mails extending from June 11, 2014 until June 27, 2014 between the GRC and the
Complainant. In summary, these e-mails reflect the GRC’s effort to obtain legible copies of the OPRA requests
because the copies attached to the complaint had handwritten notes and comments all over them. On June 27, 2014,
the GRC obtained from the Complainant legible copies of all of the requests which formed the basis of the
complaint. The only missing item is the official OPRA request form for the September 18, 2014 request. The
requests are collectively set forth as Exhibit A and the referenced e-mail string is contained in the case file.
7 The GRC’s instructions for proper completion of the document index were not followed. Although the Custodian
more clearly identified the records responsive to the request, the description was still woefully inadequate. It is also
clear that not all of the request items are included in the document index. The document index does not itemize the
responsive records or even break down the records requested in the five OPRA requests by OPRA request date or
other identifier (e.g. the Complainant’s OPRA request number). For many of the records identified as being
responsive to the request, the Custodian states it is neither disclosed nor denied. There are many question marks
typed throughout the document index. Accordingly, the document index, which is essentially the entire SOI, is of
little or no use to the GRC.
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Analysis

OPRA provides that government records made, maintained, kept on file, or received by a
public agency in the course of its official business are subject to public access unless otherwise
exempt. N.J.S.A. 47:1A-1.1. A custodian must release all records responsive to an OPRA request
“with certain exceptions.” N.J.S.A. 47:1A-1. Additionally, OPRA places the burden on a
custodian to prove that a denial of access to records is lawful pursuant to N.J.S.A. 47:1A-6.

Based on the inadequate evidence in this matter, the GRC is unable to determine whether
or not the Custodian unlawfully denied access to the requested records. Therefore, this
complaint should be referred to the Office of Administrative Law for a hearing to resolve the
facts. Also, this complaint should be referred to the Office of Administrative Law for
determination of whether the Custodian or any other Borough official knowingly and willfully
violated OPRA and unreasonably denied access under the totality of the circumstances.

Conclusions and Recommendations

The Executive Director respectfully recommends the Council find that based on the
inadequate evidence in this matter; the GRC is unable to determine whether or not the Custodian
unlawfully denied access to the requested records. Therefore, this complaint should be referred
to the Office of Administrative Law for a hearing to resolve the facts. Also, this complaint
should be referred to the Office of Administrative Law for determination of whether the
Custodian or any other Borough official knowingly and willfully violated OPRA and
unreasonably denied access under the totality of the circumstances.

Prepared By: John E. Stewart, Esq.

Approved By: Dawn R. SanFilippo, Esq.
Senior Counsel

July 22, 2013




















































































































































