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The agency proposal follows:
Summary

Pursuant to N.J.S.A. 52:14B-5.1.b, Chapter 48, Appeal Procedure, expires on May 7, 2014.  As the Department of Human Services (Department) has filed this notice of rules proposed for readoption with amendments and repeal with the Office of Administrative Law (OAL) prior to that date, the expiration date is extended 180 days to November 3, 2014, pursuant to N.J.S.A. 52:14B-5.1.c(2).  The Division of Developmental Disabilities (Division) has reviewed the rules and finds that, with the amendments proposed and the proposed repeal, the rules are reasonable, necessary, and proper for the purpose for which they were originally promulgated.  The Department adopted N.J.A.C. 10:48-1, Appeal Procedure, effective February 15, 1979.  Chapter 48 expired on February 15, 1984.  N.J.A.C. 10:48-1 was adopted as new rules effective January 21, 1986.  N.J.A.C. 10:48-3, Lead Control Program, was adopted effective July 3, 1989.  N.J.A.C. 10:48-2, Viral Hepatitis, was adopted effective August 21, 1989.  N.J.A.C. 10:48 was readopted effective December 19, 1990 and expired on December 19, 1995.  N.J.A.C. 10:48 was adopted as new rules and N.J.A.C. 10:48-3 was repealed, all effective March 18, 1996.  N.J.A.C. 10:48 expired on March 18, 2001.  N.J.A.C. 10:48 was adopted as new rules effective May 21, 2001.  N.J.A.C. 10:48-2 expired on May 21, 2006, and N.J.A.C. 10:48-1 expired on November 17, 2006.  N.J.A.C. 10:48 was adopted as new rules effective May 7, 2007.

N.J.A.C. 10:48 sets forth the appeal procedures and due process protections for individuals receiving or applying for services from the Division.  The Division proposes to readopt this chapter with amendments and repeal of N.J.A.C. 10:48-4.4.

Most of the proposed amendments are made to condense, clarify, and update existing language in the chapter to reflect the Division’s person-centered focus and desire to streamline and clarify the appeal procedures.  More substantial amendments are proposed as follows.  Provisions relating to minors have been deleted because minors are now served by the Department of Children and Families.  Most deadlines for filing and responding to appeals have been extended by 10 working days to more accurately reflect the time needed for compliance.    
Throughout the chapter, the Division proposes to make technical and grammatical amendments and amendments to delete redundant provisions in order to clarify the language and intent of the chapter.
Throughout the chapter, the Division proposes replacing the term “rules” with the more specific term “chapter.”
Throughout the chapter, the Division proposes updating the term “a competent adult receiving services from or applying for services of the Division” to “an individual receiving or applying for Division services” and “competent adult” to “individual” to reflect current terminology.  The proposed amendments clarify that all adult individuals are competent until adjudicated otherwise.  These amendments are proposed at N.J.A.C. 10:48-1.2 and 1.5.

At N.J.A.C. 10:48-1.6(f), 2.2(c), 4.1(a)1 and 2, 5.1(b)1 and 6 and (h), 6.1(a)1 and 2, and 7.1(b)1, the Division proposes amending the term “administrative head of the component” to “Administrative Practice Office” to specify the unit within the Division that is referenced, which should clarify procedure to help with the timely processing of appeals, as the Division processes all appeals through its Administrative Practice Office.

Throughout the chapter, the Division proposes removing and condensing language describing the settlement process and settlement agreement requirements because those provisions are incorporated in the definition “settlement agreement” proposed in N.J.A.C. 10:48-1.5.  These amendments are located in N.J.A.C. 10:48-1.3, 4.1, 5.1, and 6.1.  

The Division proposes to enlarge all specifically cited deadlines in N.J.A.C. 10:48-4,  and 6.1 by 10 working days for both appellants and respondents to more accurately reflect the time required for compliance.

Subchapters 1 through 8 are summarized with proposed amendments and the repeal as follows.

Subchapter 1 sets forth the general administrative provisions and applicability of the chapter, including the purpose, scope, general provisions, appeals of licensing actions, definitions, process for requesting an appeal, and appeals of offers of placement.
N.J.A.C. 10:48-1.1, Purpose, sets forth the purpose of the chapter.  
N.J.A.C. 10:48-1.2, Scope, sets forth the scope of applicability for the chapter.  The Division proposes to amend N.J.A.C. 10:48-1.2(a)2 to delete the term “proposed guardian” to reflect that action must be taken by the guardian of an individual receiving or applying for services.  The Division proposes to further amend N.J.A.C. 10:48-1.2(a)2 to delete the term “of a minor” because pursuant to N.J.S.A. 30:4C-4.4, the Department of Children and Families now provides services to individuals with developmental disabilities under 21 years of age.   

N.J.A.C. 10:48-1.3, General provisions, sets forth the general provisions applicable to appeals of Division actions.  The Division proposes to delete N.J.A.C. 10:48-1.3(a) because services for minors are now provided by the Department of Children and Families.  

N.J.A.C. 10:48-1.4, Appeals of licensing actions, sets forth the required timing and format for appeals of licensing actions and establishes that such appeals shall be directed to the Department of Human Services, Office of Licensing.  

N.J.A.C. 10:48-1.5, Definitions, sets forth definitions of words and terms used throughout the chapter.  The Division proposes to add definitions for the terms “guardian,” “service plan,” and “settlement agreement” to provide clarity and eliminate the need for repeated descriptions elsewhere in the chapter.  The Division proposes to amend the definition of “administrative review” to mean paper review exclusively and to conform to the proposed amendments made to N.J.A.C. 10:48-4.3 and to the repeal of N.J.A.C. 10:48-4.4, which eliminates the discretionary administrative review conference option.  The Division proposes to amend the definition “appellant” to clarify that the appeal is filed with the Division, delete reference to minors as they are now covered by the Department of Children and Families, and to eliminate paragraph 3, pertaining to a proposed guardian from the definition.  The Division proposes to amend the definition of “chairperson” to clarify that the chairperson will be appointed by the Division’s Administrative Practice Office.  The Division proposes to amend the definition of “fair hearing” to delete that a fair hearing is held in the OAL, because the fair hearing process is set forth in N.J.A.C. 10:49.  The Division proposes to amend the definition of “final decision” to replace “a hearing” with “an administrative review” to more accurately describe the administrative process.  The Division proposes to amend the definition of “placement” to remove day programs from the scope of the definition, as day programs are a service, not a placement.  Finally, the Division proposes to replace the definition of “waiver services” to delete specific reference to services under Subpart G and expand the definition to apply to all Medicaid waiver programs in which the Division participates.  

N.J.A.C. 10:48-1.6, Process for requesting an appeal, sets forth the manner in which appeals are initiated with the Division.  The Division proposes to amend N.J.A.C. 10:48-1.6(a) to clarify that all appeals shall be sent directly to the Division’s administrative practice office, rather than to the Assistant Commissioner of the Division, which will help provide for the timely and accurate processing of appeals.  The Division proposes to amend subsection (b) to clarify that the term “eligibility” refers to eligibility for Division services under N.J.A.C. 10:46-2, and to clarify that the provision applies to all non-waiver-funded services, not just placement.  The Division proposes to amend subsection (d) to replace “Service Plan (for example, Individual Habilitation Plan) and defined in N.J.S.A. 30:6D-10” with “service plan,” which is a defined term in the proposed amendments to N.J.A.C. 10:48-1.5.  The Division proposes a technical amendment to N.J.A.C. 10:48-1.6(f) to delete, “to ensure that it conforms to the definition herein.” 

N.J.A.C. 10:48-1.7, Appeal of offer of placement, sets forth the circumstances in which individuals who are appealing a non-emergency offer of Division-funded long-term residential placement may request that the Division continue to fund the individual’s current residential placement while the appeal of the offer of a new long-term residential placement is pending.  The Division proposes to amend N.J.A.C. 10:48-1.7(a)2 to replace “responsible to maintain the status quo” with “required to maintain the status quo” as a technical change.

 Subchapter 2 contains general descriptions of contested cases, separated into contested appeals of waiver-funded services and contested appeals of non-waiver-funded services.  

N.J.A.C. 10:48-2.1, Contested appeals of waiver services, describes those matters that qualify for appeals of waiver-funded services.  The Division proposes to delete “contested” from the heading and insert “funded” so the section heading will read “Appeals of waiver-funded services,” as the current heading is redundant, and to delete subsection (a) in its entirety.  The Division proposes to amend recodified N.J.A.C. 10:48-2.1(a) to clarify that appeals of waiver-funded services include appeals of the denial, suspension, reduction, or termination of waiver-funded services to be consistent with the amended language in N.J.A.C. 10:48-6, which sets forth the Medicaid fair hearing process.

N.J.A.C. 10:48-2.2, Contested non-waiver funded services, describes those matters that qualify for appeals of non-waiver-funded services.  The Division proposes to change the section heading to “Appeals of non-waiver-funded services.”  The Division proposes to amend N.J.A.C. 10:48-2.2(a) to clarify that the eligibility determinations referenced therein are those eligibility determinations under N.J.A.C. 10:46-2.

Subchapter 3, Non-Contested Cases, contains general descriptions of those matters that qualify for non-contested appeals and describes when an informal conference, administrative review, and transmission to the Office of Administrative Law are available in non-contested appeals.   
N.J.A.C. 10:48-3.1, Non-contested cases, contains general descriptions of those matters that qualify for non-contested appeals.  

Subchapter 4, Informal Conference and Administrative Review of Non-Contested Cases, describes the informal conference and the administrative review processes that are available in non-contested cases. Appellants are offered an informal conference, after which the Assistant Commissioner may offer either an administrative conference or an administrative paper review.  

N.J.A.C. 10:48-4.1, Informal conference, describes the informal conference process, which offers appellants an opportunity to meet with Division staff, review evidence, and attempt to resolve issues in dispute, after which a report summarizing the positions of the parties is produced.  If the matter is not resolved at the informal conference, or the appellant waives the informal conference, the appellant may request an administrative review.

N.J.A.C. 10:48-4.2, Administrative review, describes the administrative review process, which provides for either an administrative review conference or an administrative paper review as determined by the Assistant Commissioner.  The Division proposes to delete N.J.A.C. 10:48-4.2(a)2, to clarify that, consistent with the Division’s practice, only paper reviews shall be offered.  This amendment, together with the proposed amendments at N.J.A.C. 10:48-4.3 and 4.4, clarifies the administrative review process by eliminating the administrative review conference option, which has not been used for many years.  The Division proposes to amend N.J.A.C. 10:48-4.2(a)3 to allow a “designee” of the Assistant Commissioner to appoint an administrative review officer.


N.J.A.C. 10:48-4.3, Administrative paper review, sets forth the requirements for the paper review process.  The Division proposes to merge N.J.A.C. 10:48-4.3(a)1 through 8 into N.J.A.C. 10:48-4.2(a), as relocated N.J.A.C. 10:48-4.2(a)3 through 10. The Division proposes to amend relocated N.J.A.C. 10:48-4.2(a)3 to change the term “paper review” to “administrative review” and to clarify that “documentary” evidence may be provided.  These changes are consistent with the elimination of the administrative review conference, making paper reviews the only administrative reviews available.  The Division proposes to amend relocated N.J.A.C. 10:48-4.2(a)5 to add, “which entitles an individual to a copy of the individual’s client record,” to clarify that the discovery that shall be provided is the individual’s client record.  The Division proposes to amend relocated N.J.A.C. 10:48-4.2(a)7 to replace the term “paper review” with “administrative review,” as after this rulemaking, there will only be one form of administrative review.


N.J.A.C. 10:48-4.4, Administrative review conference, sets forth the requirements for an administrative review conference.  The Division proposes to repeal N.J.A.C. 10:48-4.4, to clarify that only administrative paper reviews will be offered.

Subchapter 5, Settlement Conference, sets forth the settlement conference process.  
N.J.A.C. 10:48-5.1, Settlement conference, describes the settlement conference requirements.    The Division proposes to amend N.J.A.C. 10:48-5.1(b)4 to remove the word “tape” to conform with technological advancements, which now allow for recording on multiple types of devices.   The Division proposes to amend recodified N.J.A.C. 10:48-5.1(d) to replace “if no settlement is possible” with “if no settlement is reached at the conference,” to more specifically describe the process.


Subchapter 6, Alternate Dispute Resolution Conference and Fair Hearing, sets forth the process for alternative dispute resolution and fair hearing.


N.J.A.C. 10:48-6.1, Alternative dispute resolution conference, sets forth the process for an alternative dispute resolution conference.  


N.J.A.C. 10:48-6.2, Fair hearing, sets forth the fair hearing process mandated for Medicaid funded services by the Social Security Act regulations at 42 CFR 431.200 and by the Division of Medical Assistance and Health Services rules at N.J.A.C. 10:49.  The Division proposes to amend N.J.A.C. 10:48-6.2(a) to replace “Appeals of waiver services, denial of waiver eligibility or level of waiver services may be heard” with “Appeals of the denial, suspension, reduction, or termination of waiver services shall be heard,” to more specifically reflect the terminology used in 42 CFR 431.200 and N.J.A.C. 10:49.


Subchapter 7, Office of Administrative Law, and N.J.A.C. 10:48-7.1, Office of Administrative Law, set forth the manner in which appeals are transmitted to the Office of Administrative Law and the process for issuance of agency Final Decisions.  The Division proposes to amend N.J.A.C. 10:48-7.1(b)2 to delete the word “formally” at the end of the sentence to be less restrictive.  The Division proposes to amend N.J.A.C. 10:48-7.1(d) to replace “this shall be construed as constituting the Final Decision ...” with “this shall be the final decision ...” to reflect current terminology.


Subchapter 8, Emergent Relief, and N.J.A.C. 10:48-8.1, Emergent relief, set forth that emergent relief is available as provided in N.J.A.C. 1:1-12.6.


As the Department has provided a 60-day comment period for this notice of proposal, this notice is excepted from the rulemaking calendar requirement, pursuant to N.J.A.C. 1:30-3.3(a)5.
Social Impact


The rules proposed for readoption with amendments and a repeal provide procedural due process protections for individuals appealing Division actions.  The chapter impacts approximately 28,000 New Jersey residents who apply for or are receiving Division services.  The rules proposed for readoption with amendments and a repeal will have a positive social impact in that they clarify and streamline the appeals process and provide for more efficient administration of appeals.

Economic Impact


The rules proposed for readoption with amendments and a repeal have no economic impact on the general public, provider agencies, or licensees.  If individuals wish to be represented by legal counsel during the appeal process, they may do so at their own expense.  No additional costs or savings are anticipated in the implementation of the chapter.

Federal Standards Statement


The rules proposed for readoption with amendments and a repeal do not exceed standards required by Federal law.  N.J.A.C. 10:48-6.2, Fair hearing, is subject to the Federal standards for the fair hearing requirements set forth in the Social Security Act regulations at 42 CFR 431.200 et seq.  This chapter conforms to the Federal standards.

Jobs Impact


The rules proposed for readoption with amendments and a repeal are not expected to either increase or decrease the availability of jobs in the State of New Jersey.

Agriculture Industry Impact


The rules proposed for readoption with amendments and a repeal will not have an impact on the agriculture industry of the State.

Regulatory Flexibility Analysis


A regulatory flexibility analysis is not required because the rules proposed for readoption with amendments and a repeal do not impose reporting, recordkeeping, requirements on small businesses, as that term is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.  The rules impact individuals who appeal decisions regarding Division services.  The chapter directs providers appealing licensing actions relative to Division programs to file their appeals with the Department of Human Services, Office of Licensing. The chapter imposes some compliance requirements equally on any party, whether an individual or small business, in pursuing an appeal. The Department considers the requirements imposed to be the minimum necessary to implement the appeals process. As such, no differentiation in requirements can be provided based on business size. There may be costs associated with appealing a decision in the form of professional services, for example, attorney fees, but the rules do not require representation by an attorney.  

Housing Affordability Impact Analysis


The rules proposed for readoption with amendments and a repeal will have an insignificant impact on affordable housing in New Jersey and there is an extreme unlikelihood that the rules would evoke a change in the average costs associated with housing because the rules concern the handling of appeals of determinations of eligibility or level of Division services by authorized individuals.

Smart Growth Development Impact Analysis
The rules proposed for readoption with amendments and a repeal will have an insignificant impact on smart growth and there is an extreme unlikelihood that the rules would evoke a change in housing production in Planning Areas 1 or 2, or within designated centers, under the State Development and Redevelopment Plan in New Jersey because the rules proposed for readoption with amendments and a repeal concern the handling of appeals of determinations of eligibility or level of Division services by authorized individuals.
Full text of the rules proposed for readoption may be found in the New Jersey Administrative Code at N.J.A.C. 10:48.

Full text of the rule proposed for repeal may be found in the New Jersey Administrative Code at N.J.A.C. 10:48-4.4.

Full text of the proposed amendments follows (additions indicated in boldface thus; deletions indicated in brackets [thus]):
SUBCHAPTER 1. GENERAL PROVISIONS 
10:48-1.1 Purpose 
The purpose of [these procedural rules] this chapter is to delineate the steps to be taken when disagreements arise between citizens and the Division of Developmental Disabilities. The [rules’] aim of the chapter is to encourage and permit the early resolution of disputes and, where that is not possible, to identify the steps to be taken for review by the appropriate authority. 

10:48-1.2 Scope 
(a) This chapter pertains to all disputes and disagreements with service components of the Division involving: 


1. [A competent adult] An individual receiving [services from] or applying for Division services [of the Division]; 

2. The guardian [or proposed guardian of a minor or incapacitated adult] of an individual receiving [services] or applying for Division services [from the Division]; 

3. An authorized representative of [a competent adult] an individual receiving services or an individual or guardian applying for Division services [from the Division, or the guardian of a minor or incapacitated adult receiving services or applying for services from the Division]; or 

4. A licensee, or his or her authorized representative, of the Department of Human Services that provides Division services [to an individual receiving services from the Division]. 

10:48-1.3 General provisions 
[(a) For persons of legal school age, when disputes arise relating to educational program issues, mediation pursuant to N.J.A.C. 6A:14-2.6 shall be available through the Office of Special Education Programs, Department of Education.] 

[(b)] (a)  (No change in text.) 

[(c)] (b) An appeal may be settled at any time by a [written] settlement agreement [of both parties. The settlement agreement shall be considered the final decision]. 
Recodify existing (d) and (e) as (c) and (d) (No change in text.)

10:48-1.5 Definitions 
The following words and terms, when used in this chapter, shall have the meanings as defined in N.J.A.C. 1:1-2.1 or this section unless the context clearly indicates otherwise. 

...
“Administrative review” means a [proceeding] review of the documentary record that is conducted by a review officer appointed by the Assistant Commissioner, [or a paper review as decided by the Assistant Commissioner,] following an informal conference concerning a non-contested matter. 

“Appeal” means a request made by an authorized person within the established time frames for a review of a disputed decision of the Division, which involves eligibility, placement, or provision of service. The decision shall be a specific action or proposed action, which is identifiable in terms of date, [“]and person(s) making the decision.[”] General complaints or employee grievances shall not be considered appeals. 
“Appellant” means the authorized person who may file an appeal with [a service component] the Division. The authorized person is one of the following: 
1. [A competent adult] An individual receiving [services from] or applying for Division services [of the Division]; 

2. The guardian of [a minor or incompetent adult] an individual who is receiving [services from] or applying for Division services [from the Division]; 

[3. The proposed guardian of an individual receiving services where the Division has assessed that the individual is in need of a guardian but a guardian has not yet been appointed;] 

[4.] 3.  An authorized representative of [a competent adult] an individual receiving services or applying for services from the Division, a guardian of [a minor, or a guardian for an incompetent adult] an individual receiving services or applying for services from the Division.  Written verification of status as an authorized representative from the [competent adult] individual or guardian [of a minor or incompetent adult] authorizing representation shall be required; 

Recodify existing 5. and 6. as 4. and 5. (No change in text.) 
... 

“Chairperson” means the individual appointed by the [administrative head of the component] Administrative Practice Office to hold an informal conference. 

...
“Fair hearing” means an administrative proceeding to resolve an appeal of a Medicaid [waiver funded] waiver-funded service when the service has been denied or will be reduced, suspended, or terminated. [A fair hearing is held in the Office of Administrative Law.]
 “Final decision” means a decision by an agency head that adopts, rejects, or modifies an initial decision by an administrative law judge, an initial decision by an administrative law judge that becomes a final decision by operation of N.J.S.A. 52:14B-10 or a decision by an agency head after [a hearing] an administrative review conducted in accordance with [these rules] this chapter.
...

“Guardian” means a person or agency who has qualified as a guardian of the person of an incapacitated individual pursuant to court appointment, to make decisions on behalf of the incapacitated individual in those areas where incapacity has been determined by a court as set forth at N.J.S.A. 3B:12-24.1.

...
 
“Placement” means the out-of-home living arrangement, other than for respite, provided by the Division [or the day program exclusive of independent employment arranged by the Division].  
...

“Service component” means the operational unit of the Division [of Developmental Disabilities] (for example, Developmental Center, region, bureau, etc.) from which [has responsibility for] the disputed matter arises.

 “Service plan” means a written, individualized plan, consistent with the requirements of N.J.S.A. 30:6D-10 through 12, developed by the interdisciplinary team.  It is an outcome-based planning tool that, at a minimum, identifies each individualized program, support, or service requested by and provided to the individual, for which the individual demonstrates a need.  It identifies the person or agency responsible for its implementation.  The complexity of the service plan will vary according to the individual’s interests, preferences, and needs.  The service plan format must be Division-approved, but can be chosen from various types of plans, as determined by the requirements of the specific program, service, or support and can include, but is not limited to, the following types of plans: individual service plan, individual habilitation plan, or essential lifestyle plan. 
...
“Settlement agreement” means a written agreement that resolves disputed matters in whole or in part.  The terms of a settlement agreement shall be written and time limited, or otherwise note when the terms of the agreement have been satisfied.  A settlement agreement must be signed by all parties, and is contingent on the signature of the Assistant Commissioner or designee.  Unless expressly stated in writing, a settlement agreement shall not:
1. Be construed, interpreted or used as evidence of any admission of fact, law, responsibility, wrongdoing, or liability on the part of any party; 
2. Referred to in any subsequent proceedings by any party other than to enforce the express terms of the agreement; and 
3. Constitute precedent in any subsequent matter involving the parties or others.
...
[“Waiver services” means those services authorized under Title XIX Section 1915(c) of the Social Security Act, Federal Regulations 42 CFR §441 (Subpart G), that are available to eligible to individuals with developmental disabilities who would otherwise require institutional care in an Intermediate Care Facilities for the Mentally Retarded/Developmentally Disabled (ICF/MR).] 
“Waiver services” means the services available through the authorized Medicaid waiver program in which an individual is enrolled or to which an individual has applied.  
10:48-1.6 Process for requesting an appeal 

(a) An initial appeal shall be made in writing to the [Assistant Commissioner] Administrative Practice Office, Division of Developmental Disabilities, P.O. Box 726, Trenton, NJ  08625-0726.  [The Assistant Commissioner will forward the request for appeal to the administrative head of the component in which the dispute exists.]
(b) Appeals of eligibility under N.J.A.C. 10:46-2 or specific offers of [non-waiver funded placement] non-waiver-funded services shall be initiated within 30 days from the date on the written notification of ineligibility or offer.

(c) (No change.)
(d)  Appeals of services shall be limited to those services indicated in the [Service Plan (for example, Individual Habilitation Plan) and defined in N.J.S.A. 30:6D-10] service plan. 
(e)  (No change.)
(f) The [administrative head of the component] Administrative Practice Office shall review the appeal [to ensure that it conforms to the definition herein]. If the [administrative head of the component] Administrative Practice Office determines that the matter does not conform to the definition of appeal, [he or she shall review the matter with the Division’s Administrative Practice Officer.  If the Administrative Practice Officer agrees that the matter does not conform to the definition of an appeal, the administrative head of the component] it shall set forth the reasons for this conclusion in writing and direct, as applicable, the individual to seek other means of redress.    

(g) The appellant shall be notified in writing that the matter does not conform to the definition of an appeal within 10 working days of receipt by the [administrative head of the component] Administrative Practice Office. 

(h)-(i) (No change.)
10:48-1.7 Appeal of offer of placement 
(a) Except in emergencies, an appellant may request that the Assistant Commissioner defer the placement of an individual pending resolution of an administrative appeal, as set forth in N.J.A.C. 10:48-2, when the following circumstances apply:

1. (No change.)
2. If the Assistant Commissioner agrees to defer the placement, the Division shall not be [responsible] required to maintain the status quo unless the Division was funding placement prior to the request to defer.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            
SUBCHAPTER 2. CONTESTED CASES
10:48-2.1 [Contested appeals of waiver] Appeal of waiver-funded services 
[(a) The process for appeals of contested non-waiver services is described at N.J.A.C. 10:48-2.2.]
[(b)] (a) Appeals of the denial, suspension, reduction, or termination of waiver-funded services are contested.  A fair hearing, as described in N.J.A.C. 10:49-10, shall be offered for appeals of waiver-funded services.  The Division may also offer an alternate dispute resolution conference to resolve the appeal.  The alternate dispute resolution conference is not a requirement or prerequisite to the fair hearing.  The process for the alternate dispute resolution conference is described at N.J.A.C. 10:48-6.1.  The Division’s process for requests for a fair hearing is described at N.J.A.C. 10:48-6.2. 

[(c)] (b) (No change in text.) 
10:48-2.2 [Contested non-waiver] Appeal of non-waiver-funded services 
(a) Appeals of eligibility determinations [of ineligibility for services] under N.J.A.C. 10:46-2 and appeals of specific offers of [non-waiver funded] non-waiver-funded placements shall be considered to be contested.

(b) (No change.)
(c) If all parties agree to the settlement conference, the conference shall be scheduled by the [administrative head of the component] Administrative Practice Office. 

(d) (No change.) 

SUBCHAPTER 3. NON-CONTESTED CASES

10:48-3.1 Non-contested cases

(a) Appeals of [non-waiver] non-waiver-funded services that are funded only by State funds and for which there are no statutory or regulatory rights of appeal shall be considered non-contested.

(b)-(c) (No change)

(d) The Assistant Commissioner may, at his or her discretion with the agreement of the Director of the OAL, transmit a non-contested matter to the OAL, in accordance with N.J.S.A. 52:14F-[5(o)]5.o.

SUBCHAPTER 4. INFORMAL CONFERENCE AND ADMINISTRATIVE REVIEW OF NON-CONTESTED CASES
10:48-4.1 Informal conference 
(a) Informal conference requirements are as follows: 

1. An informal conference shall be scheduled by the [administrative head of the component] Administrative Practice Office in response to a non-contested matter. The informal conference shall be scheduled no more than [20 working-days] 30 working days from the date that a matter is determined to be non-contested. Extension of the conference date beyond [20] 30 working days may only occur upon mutual agreement of both parties. 

2. The [administrative head of the component] Administrative Practice Office shall appoint a chairperson to convene the informal conference. 

3. The chairperson shall prepare a report specifically identifying the issue(s) under appeal, a summary of the position of both parties, and a decision or the agreement of the parties with respect to each issue.  The reasons for the decision shall be provided.  The report shall be provided to the appellant within [20 working-days] 30 working days of the conference.  A copy of this summary shall be retained in the individual’s file. 


4.-5. (No change.)
(b) (No change.) 

(c) If an agreement is reached, the parties shall execute a settlement agreement, which shall [be negotiated and the terms of the agreement shall be made in writing. The settlement shall be time-limited or otherwise note when the terms of the agreement shall have been satisfied] conclude the matter.
[(d) All parties shall sign the agreement.  Any settlement is contingent upon the signature of the administrative head of the component. 

(e) The settlement agreement shall conclude the matter. ]
10:48-4.2 Administrative review 
(a) For all issues not resolved at the informal conference, the appellant may submit a written request to the Assistant Commissioner for an administrative review. 

1. A written request for an administrative review shall be made within [15] 25 working days from the date on the written informal conference report. 

[2. The Assistant Commissioner shall offer an administrative review conference with the parties present or an administrative paper review without the parties appearing as determined to be appropriate within the Assistant Commissioner’s discretion.]
[3.] 2. The Assistant Commissioner or designee shall appoint an [Administrative Review Officer] administrative review officer. 

[10:48-4.3 Administrative paper review 
(a) Administrative paper review requirements are as follows:] 

[1.] 3. Each party shall submit written arguments supporting their position to the administrative review officer within [20 working-days] 30 working days of written notification of the [paper] administrative review.  [Evidence] Documentary evidence may also be provided. 

[2.] 4. (No change in text.) 

[3.] 5.  Discovery shall be provided in accordance with the requirements of N.J.A.C. 10:41, which entitles an individual to a copy of the individual’s client record. 

[4.] 6. (No change in text.)
[5.] 7. The written decision shall be forwarded to the involved parties within [20 working-days] 30 working days of the receipt of both arguments. The written decision shall set forth the reasons for conducting [a paper] the administrative review.  This shall be considered the [Recommended Decision] recommended decision. 

[6.] 8. Written comments, objections, or exceptions to the [Recommended Decision] recommended decision may be made by either party and shall be sent to the Assistant Commissioner within [10 working-days] 20 working days from the date of the [Recommended Decision] recommended decision. 
[7.] 9. After review of the [Recommended Decision] recommended decision and any comments, objections, or exceptions, the Assistant Commissioner shall issue a [Final Decision] final decision, in writing, within [20 working-days] 30 working days of the close of the comment period. 

[8.] 10. Upon issuance, the [Final Decision] final decision shall be sent to the parties with notice that any further appeal must be to the Appellate Division of the Superior Court of New Jersey. 

SUBCHAPTER  5. SETTLEMENT CONFERENCE 
10:48-5.1 Settlement conference 
(a) (No change.) 

(b) The settlement conference shall require a meeting of the parties unless both parties agree to a conference by telephone. 
1. The settlement conference shall be chaired by a designee of the [administrative head of the component] Administrative Practice Office. 

2.-3. (No change.)
4. No [tape] recording of the conference shall be made. 

5. (No change.) 
6. In addition to the [administrative head of the components] Administrative Practice Office’s designee, a representative of the service component initiating the action under appeal shall be present.  The Division may elect to have representation by the Office of the Attorney General. 

(c) If an agreement is reached, the parties shall execute a settlement agreement, [shall be negotiated and the terms of the agreement shall be made in writing. The settlement shall be time limited or otherwise note when the terms of the agreement shall have been satisfied] which shall conclude the matter.
[(d) All parties shall sign the agreement.  Any settlement is contingent upon the signature of the administrative head of the component. 

(e) The settlement agreement shall conclude the matter. 

(f) The terms of the settlement agreement shall be binding upon the appellant and the Division. 

(g) The terms of the settlement agreement shall be applicable only to the specific matter under appeal and shall not be released to anyone who is not a party to the settlement.]
[(h)] (d) If no settlement is [possible] reached at the conference, the [administrative head of the component] Administrative Practice Office shall notify the appellant that he or she may submit a written request to the Assistant Commissioner to transmit the matter for an administrative appeal before the OAL. 

SUBCHAPTER 6.  ALTERNATE DISPUTE RESOLUTION CONFERENCE AND FAIR HEARING
10:48-6.1 Alternate dispute resolution conference 

(a) Alternate dispute resolution conference requirements are as follows:

1. An alternate dispute resolution conference shall be scheduled by the [administrative head of the component] Administrative Practice Office.  The alternate dispute resolution conference shall be scheduled no more than [20] 30 working days from the date that the request for alternate dispute resolution is received.  Extension of the conference date beyond [20] 30 working days may only occur upon mutual agreement of both parties. 

2. The [administrative head of the component] Administrative Practice Office shall appoint a chairperson to convene the alternate dispute resolution conference. 

3. Following the conference, the chairperson shall prepare a report specifically identifying the issue(s) under appeal, a summary of the position of both parties, and a decision or the agreement of the parties with respect to each issue.  The reasons for the decision shall be provided.  The summary shall be provided to the appellant within [20] 30 working days of the conference.  A copy of this summary shall be retained in the individual’s file. 


4.-6. (No change.)
(b) If an agreement is reached, the parties shall execute a settlement agreement, which shall [be negotiated and the terms of the agreement shall be made in writing.  The settlement shall be time limited or otherwise note when the terms of the agreement shall have been satisfied] conclude the matter. 

[(c) All parties shall sign the agreement.  Any settlement is contingent upon the signature of the administrative head of the component. 

(d) The settlement agreement shall conclude the matter.]
[(e)] (c) (No change in text.)
10:48-6.2 Fair hearing 

(a) Appeals of the denial, suspension, reduction, or termination of waiver services[, denial of waiver eligibility or level of waiver services may] shall be heard in accordance with N.J.A.C. 10:49-10.  

(b) (No change.)

(c) Requests for a fair hearing for Division services shall be submitted to the Division.  The Division shall forward the request to DMAHS within five working days.
(d) (No change.)
(e) In the matter of a fair hearing, the Director, DMAHS, shall render the [Final Decision] final decision.
SUBCHAPTER 7. OFFICE OF ADMINISTRATIVE LAW 
10:48-7.1 Office of Administrative Law 
(a) Those matters determined to be contested shall be referred to the Office of Administrative Law (OAL) for a hearing, in accordance with the Administrative Procedure Act at N.J.S.A. 52:14B-[2b]2(b) and the Uniform Administrative Procedure Rules, N.J.A.C. 1:1.  
(b) If the contested [non-waiver] non-waiver-funded services matter is not settled, the Assistant Commissioner shall transmit the matter to the Office of Administrative Law. 

1. In the instance of all other contested matters, the matter shall be transmitted within 20 [working–days] working days of the notice by the [administrative head of the component] Administrative Practice Office that the settlement conference did not resolve the matter.


2.  While contested cases are being prepared for transmittal to OAL, further efforts may be made to resolve the issue [formally]. 

3. The Assistant Commissioner may, at his or her discretion with the agreement of the Director of the OAL, transmit a non-contested matter to the OAL (N.J.S.A. 52:14F-[5(o)]5.o).

(c) (No change.) 
(d) A decision rendered by OAL shall be adopted, rejected, or modified by the Assistant Commissioner or in the case of fair hearing, by the Director, DMAHS, within 45 days of its receipt (N.J.S.A. 52:14B-10(c)). This shall be [construed as constituting] the [Final Decision] final decision of the matter under appeal. 

(e) Upon issuance, the [Final Decision] final decision shall be sent to the involved parties with notice that any further appeal must be to the Appellate Division of the Superior Court of New Jersey. 
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