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This matter Rights (Division)

pursuant to a verified c ormer employer, State
Shuttle/Top Ten Leasing (Respo ated égainst him because of his
disability in violation of the New Jersey Law Against Discrimination (LAD), N.J.S.A. 10:5-1 to -49.
On March 27, 20086, the Honorable irene Jones, Administrative Law Judge (ALJ), issued an initial
decision dismissing the complaint. Having independently reviewed the record and the ALJ’s
decision, the Director rejects the ALJ’s initial decision and finds that Respondent discriminated

against Williams based on his disability.



PROCEDURAL HISTORY

On December 18, 1997, Melvin Williams filed a verified complaint with the Division on Civil
Rights (Division) alleging that Respondent discriminated against him because he had a physical
disability, Acquired Immune Deficiency Syndrome, (AIDS). Mr. Williams also alleged that
Respondent refused to accommodate his disability in violation of the LAD. On January 20, 1998,
Respondent filed an Answer denyrng the allegatrons of un!awful drscrrmrnatron Melvin Williams
died on March 24, 1998, and Mr erhams wrdow Lottre erlrams trled a motion to amend the
complaint to substrtute herself as complarnant and add a farlure to re hrre clarm The Director
granted the motion, and on August 15 2000, an amended complarnt was frled On December 12,
2001, after completrng its investigation, the Drvrsron issued a finding of probable cause supportlng
Complarnant’s allegatrons of drsabrhtydrscnmmatron In February2003 afterattemptsto concrhate
this matter far!ed the Division referred the case to the Drvrsron of Law to be evaluated for
prosecutron by a Deputy Attomey General | : : o

On Apnl 2 2004, this matter was transmrtted to the Offlce of Admrnlstratrve Law (OAL) for
a hearing on the merits, and a pre- hearrng conference was held on September 9 2004 On
November 22, 2004 Complarnant moved for an Order to compel drscovery or in the alternatrve
to strike Respondent’s defenses due to farlure to comply wrth Complarnant’s frrst set of

interrogatories and document request On December 14, 2004, the ALJ Ordered Respondent to

produce answers to drscovery requests by Jan’ k 2"532005}-or |n the a|ternat|ve Respondent’s

defenses would be strrcken On January 27 2005‘ ( omplarnant frled a second motion to strike
Respondent’s answers and detenses due to a farlure to comply wrth the AlLJ’s December 14,2004
Order. By Order dated March 17, 2005, the ALJ denied that motion. On April 5, 2005, Complainant

filed a motion to estop Respondent from asserting lack of knowledge that Mr. Williams had AIDS

at the time that he attempted to return to work. That motion was addressed and denied within the



lnitlal Decision dated March 27, 2006. The matter was heard on July 8, and 14, 2005, post hearing
briefs were filed on September 27, 2005, and the record closed on that day. By Order dated
November 15, 2005, the ALJ was granted an extension of time to complete the ID by December
26, 2005. A second Order dated February 14, 2006, extended the date for completing the Initial
Decision until March 27, 2006. The Initial Decision was issued on March 27, 2006." After being

granted additional time, including an ad’clitional‘:?seVen* days pursuant to Governor Corzine’s

Executive Order 17, the Dlrector s flnal decrsron lS due?’to,be rssued on August 17, 2006. 2

 THE ALJ s DECISION

In her ID, the ALJ dlsmrssed Complainant’s clalm frndlng that Complamant failed to

show that Mr erlrams was denied rehire or reinstatement, the third prong ot the p_n a facie

test artloulated under the McDonnell Douqlas paradlgm McDonnell Douglas Corp v Green,

411 U.S. 792 (1973)

The ALJ s Factual Determmatlons

Frrst the ALJ found several undisputed facts summanzed as follows Mr Wllllams was

married to Lottle Wllllams the within Complalnant and was hlred by Respondent |n February

1996 as a dnver ot lrmousmes vans and buses Mr Wllllams submltted medlcal certlfroatlon

attesting to hrs fltness to perform such work and he performed hrs dutres satlsfactorrly'for three

months, until he became rll in May 1996. In June 1996 Mr Wllllams provrded a note from his

physician to Respondent statlng that there Was, ' ent'dragnosrs however the illness was

consistent with mononuoleosrs or hepatltrs (lD 3) The ALJ 'further tound that Mr. Williams

"Hereinafter, “ID” shall refer to the written initial decision of the ALJ; “Ex.C” and “Ex.R” shall refer
to Complainant's and Respondent's exhibits, respectively, admitted into evidence at the administrative
hearing; “RB shall refer to Respondent's post-hearing brief; and “CE” shall refer to Complainant’s exceptions
to the initial decision. Respondent did not file a reply to Complainant’s exceptions.

2The Director acknowledges that this matter has been pending for longer than is desirable, however,
the unusual circumstances of this case, including the untimely death of the original complainant, prolonged

many stages of the proceedings.
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spoke to his manager, Kenneth Claro, in February, March, and April 1997 about returning to
work. In June 1997, Mr. Williams submitted a note from his doctor stating that he could return to
work on a limited, part-time basis, four to five times a week. (ID3-4). In June 1997, Mr. Williams
and his sister-in-law, Louise Champion, twice went to State Shuttle and spoke with Mr. Claro
and Mr. John Hurley, the owner of State Shuttle, who both times told Williams that he could
have his job back. Mr. Williamsdid not return rc work ,fo’r.’ Bespondent, instead he went to work
as a driver for T&S Bus Tours Where he wort{éd’ Sporadtcallyfrom JUne 1997 until December
1997. During that tlme Respondent advertrsed for and hlred thtrteen dnvers Mr. Williams died
in March 1998 from AIDS (ID 4). E

The ALJ made additional findings based on the evidence presented The ALJ found
that erhams dnvers medlcal certificate was valid from February 5, 1996 to February 5 1998,
and therefore was vahd during the tlme that Wlmams sought re- -instatement, (ID 15) L

The ALJ s Analvms

The ALJ found that clalms under the. LAD are analyzed using the shifting burdens of proof

estabhshed by the u.s. Supreme Court in McDonneH Douqlas v. Green, supra. (lD 11 12 citing

Andersen V. Exon 89 N.J. 483 492, (1 982) Under thls analy’ucal framework a plamtrff must

establish a pr: ;-fame case by demonstrattng that he or-she (1) belongsto prote d class; (2)
applied and was qualrfled for a position for whtch the employer was. seekmg apphoants (3) was

rejected despite adequate quahflcatrons and (4) after Jectton the posmon remamed openandthe

employer continued to seek apphcatrons for a posmon of plamtn‘f’s qualmcatrons (ID12). The ALJ
noted that the evidentiary burden at the gn afaCIe stage requlres only that the plaintiff
demonstrate that discrimination could be a reason for the employer’s action (ID 12, citing Zive v.

Stanely Roberts, Inc., 182 N.J. 436 (2005)

The ALJ concluded that since Mr. Williams suffered from AIDS during the relevant period,

he was a member of a protected class under N.J.S.A. 10:5-5(q) and therefore satisfied the first
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prong of a prima facie case. The ALJ also concluded that Complainant met the second prong of
the prima facie test, finding that Williams applied for and was qualified for the position of motor
coach driver in June 1997, specifically finding that Williams had a valid medical certificate required
by federal regulations. However, the ALJ concluded that Complainant failed to meet the third
prong of the prima facie case, finding that Complainant failed to show that Respondent rejected
or terminated Mr. Williamg’ employment The ALJ stated that the proofs submitted are that Mr.
Williams spoke to his manager Claro on three occasrons February 7, l\/larch 11, and April 16,
1997 about returnmg to Work The ALJ stated that each tlme he was told to report to work on the
following Monday, and each tlme he failed to do SO. In June 1997, Wllllams and hlS sister-in-law,
Champion, came to Flespondent’s office wnth medical clearance that allowed Wllllams to work,

part-time, four or tlve days per week. Both Champion and Claro testified that Wllllams ywas told he

could returnto work (ID 15). Nevertheless the ALJ found that Wllllams Was re ulred by

Respondent’s pollcy to contact the offlce to get hlS schedule for the followrng day, and he talled to

do so (lD 16~t7)

The ALJ stated that the followmg evrdence was semlnal to her conclusxon Complamant

testified that Respondent s past praotlce was to call her husband each nlght and glve hlm his daily

schedule or report trme Whlle Complamant wasnot a party to these telephone co i ersatlons she

was present in’ the room w1th her husband and verheard the conversatlons Sometlmes her

| k'“,worked the ﬁht before ‘he would get his

husband wrote somethmg down and other tlmes

assignment from a board or somethmg at,th‘ otflce 'fComplalnant dld not know if the schedule
applied to buses or limousines. (lD 15 16) . . k

Claro’s testimony was that assignments were based on seniority and Williams would only
get a motor coach job if senior personnel had a conflict. The ALJ stated that in lieu of this
procedure, Williams was required to contact the office and get his schedule for the following day.
At that point he would be told if he was driving a motor coach, and if not, " he was instructed to call
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the livery dispatcher at 10:00 a.m. the next morning for assignment time to pick up a car and
perform livery work". (ID 16). The ALJ stated that neither party called witnesses to support their
respective testimony on this issue. However, because Complainant bears the burden of proof, the
ALJ found that Complainant failed to meet the required burden. The ALJ stated that there was
insufficient evidence to sustain a finding that, as Complainant contends, Respondent’s past
practice was to call Williams each nlght and gtve hrm a schedule The ALJ indicated that
Complainant’s testlmony was hearsay, and that all she knew was that on some occasions Williams
spoke to Claro on the phone to get hrs schedule and on other occaSIons he got assrgnments from
a board in the offlce Relyrng on the absence of persuasive evrdence that Respondent deviated
from its normal schedulmg procedures, and her conclusron that Claro’s testlmony about his
scheduling. procedures was not irrational or lncredlble the ALJ declined to rmpute drscnmlnatory
animus to Respondent Finding that the burden was on Wllllams to call the next mornmg to get
his schedule and he farled to do so, the ALJ concluded that Complalnant had not been termrnated
or rejected for rernstatement As Complalnant falled to meet the thlrd prong of the gg__ﬂfacre test,

the ALJ decllned to further determlne whether Complalnant met the fourth prong under the

McDonnell Douqlas framework and dlsmrssed Complarnant s claim (lD 16 - 17)

EXCEPTIOV "s

Flrst Complamant argues that the ALJ ;erred in concludlng that she falled to establish a

prima facie case. Complamant argues that the erred rn relylng__ n' Respondent s evidence in

evaluating her prim facre case Complalnant takes e eptlon to the ALJ s conclusion that she

failed to establish the third prong, crtrng testlmony and evrdence to support a finding that
Respondent rejected Williams’ attempts to return to work. (CE 7-8). Noting that the ALJ never
reached the question of whether Complainant met the fourth prong of the prima facie case,
Complainant cites undisputed evidence that Respondent sought and hired additional drivers after

rejecting Williams. (CE 9).



Next, Complainant argues that, although the ALJ never reached the question of whether
Respondent met its burden of articulating a legitimate non-discriminatory reason for refusing to
rehire Mr. Williams, Respondent’s articulated reasons are irrelevant and not credible. (CE 10-14).
Finally, Complainant argues that the ALJ erred in failing to strike Respondent’s answers and

defenses for failure to provide proper answers to Complainant’s requested discovery. (CE 15-16).

THE DIRECTOR S DECIS]ON

The Direcor’s Factual Fmqus

The Dlrectortlnds that there is sufﬂcxent evudence in the record to support the AlLJ’sfindings
of fact, and he adopts the factual findings of the ALJ as supplemented and modn‘led below. An
order modn‘ylng the fmdrngs of fact in an initial decrswn shall be based upon substantial evidence

inthe record and shall state with particularity the reasons for rejecting the fnndmgs and shall make

new or modlﬁed flndlngs supported by sufflcrent competent and credible eVldence lnthe record.

N.JAC. 1 1 186(d)

Legal Standards and Analys:

As a startmg point for analyzing LAD case {i'of unlawful employment dlscnmmatlon relying

on curcumstantlal ewdence the New Jersey courtsk ,'ave adopted a methodology e lrshed by the

United States Supreme Court in McDonnell Doudlas Corp V. Green 411 kU.S' 92;(1973) and

Texas Department of Communltv Affarrs V. Burdme. supra 450 U. S 248“‘a“251 -56. Clowes V.

Termmrxlnternatlonal lnc supra 109N J. 575, 595(1988) kander McDonnell Douqlas a plaintiff

in a failure to hire case must flrst prove, ) e case of drscrlmlnatlon that plaintiff (1)

belongs to a protected class, (2) applled and was qualmed for a posmon for which the employer

was seeking applicants, (3) was rejected despite adequate qualifications, and (4) after rejection the

Though the Division is not bound by federal precedent when interpreting the LAD, New Jersey
courts have consistently "looked to federal law as a key source of interpretive authority" in construing the
LAD. Grigoletti v. Ortho Pharmaceutical Corp., 118 N.J. 89, 97 (1990).
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position remained open and the employer continued to seek applications for persons of plaintiff's
qualifications. Zive, supra, 182 N.J. at 447.

The Director adopts the ALJ’s conclusion that Complainant satisfied the first prong of the
prima facie test because Complainant proved that Williams suffered from a serious iliness during
the relevant period, and therefore was a person with a disability, (ID 3), and further concludes that
Respondent knew Williams had a disabllity‘during the ‘rfe’levant time

The statutory deflnltlon of “dlsablllty" underN J S A 10 5 5(q) 1s very broad inits scope, and
specifically mcludes AlDS and HIV lnfectlon Whlle Respondent marntarns that lt had no knowledge
that Williams suffered from AIDS, the Dlrector finds that contentlon unsupported by the record.
(See Respondent’s Bnef pg.-5). First, Complalnant testlfled that she personally dellvered two

medical notes to Claro The first medical documentatlon preliminarily dlagnosed Wlllrams with a

serious lllness and indicated that exact dragnosrs would be forthcomlng, aswell as a return towork

date (C- 4 1T 8 21-25 179:1- 14) The second doctors note Wthh was not submltted mto the

record by elther party allegedly indicated that llllams was affllcted with AlDS (1T9 15 25,

1T10:1) and is corroborated by the letter Wllllam fattorney wrote dlrectly to Hurle"’

1997, (C- 6) whereln he referenced medlcal documentatron prevrously submltted 1o Respondent

which specn‘lcally attnbuted hlS lengthy absenc fto PCP pneumonla a'condt n,'commonly

associated wrth HlV mfectlon ”Thrrd Complalnant was s away from Respondent’s employ from May

Respondent knew he collected dlsablllty based b

collection of disability benefits, medlcal documentatlon statlng that Williams had a serious iliness
and the promise of an exact diagnosis, as well as the letter from Williams’ attorney referencing that
medical document with the diagnosis, Respondent’s assertion that it was unaware that Williams
was afflicted with AIDS until the filing of the complaint with the Division is not credible. Moreover,

the Director finds it inconsequential to the prima facie test whether Respondent knew specifically
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that the disability was AIDS, hepatitis, or mononucleosis and finds it sufficient that Respondent
knew Complainant suffered from a serious iliness covered by the LAD in light of his lengthy
absence as well as his doctor’s notes. (See C-4, C-5, C-6)

The Director also adopts the ALJ’s conclusion that Complainant satisfied the second prong
of the prima facie test because Williams applied for and was qualified for a position for which the
employer was seeking apphoants ln June 1997 erhams presented Respondent with a doctor’s
note stating that he oould return to work on a hmrted part-trme basxs (Ex C 5, Ex. R-5) and Hurley
told Williams he could have hrs JOb back Regardmg erams qualmcatlon to dnve abus underthe
federal motor carner regulatrons the Director adopts the ALJ’s conc|usnon supported by evidence

in the record that hlS driver's medical certificate, lssued for a two year period |n February 1996,

was still vahd when he re-applied in June of 1997

Although the ALJ reached a contrary conclusron the Drrector concludes that Complarnant

met the thlrd prong of the prim facre test by presentmg sufﬂcrent evidence that Respondent

refused to rehrre or reinstate Complamant To meet the threshold showung necessary for a Qn

facie case, lt is enough that Complarnant never recelved a job assrgnment after pr i

medical clearance to return to work.. The burden of presentlng a prim facre oas _tionerous,

but merely serves to ehmmate the most common on dlscnmlnatory reasons fo" erse action.

Zive, supra, 182N~J at 7 omng Texas Depart ‘ent of Communttv Affarrs A Burdme 450 U.S.

248, 253 (1981) The purpose of se rs to prellmmanly determme if the

circumstances surroundmg the clarm rndlcate that drscrlmmatron rs plausrble that it may have

occurred. Zive, supra, 182 N.J. at 447 454 An emptoyers ewdence and arguments challenging

the employee’s prima facie proofs are appropriately evaluated, not at the threshold prima facie

stage, but at the later stages of the McDonnell Douglas analysis. Zive, supra at 447-48, 455.

Here, in evaluating Complainant’s prima facie case, the ALJ relied on evidence that
Respondent’s normal scheduling procedures required drivers to call in daily for assignments, and
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Williams failed to follow those procedures. (ID 15-16). She cited Claro’s testimony about
Respondent’s scheduling procedures, stating that she could not conclude that his testimony
regarding those procedures was not rational or was incredible. (ID 17). The Director concludes
that, although Claro’s testimony regarding Respondent’s procedure for assigning work to its drivers
should be considered in the later evaluation of Complainant’s proofs, it is not to be considered in
evaluating Complainant’s Qﬂ_____ fac&e showmg that Wilhams was not rehired. For this prong of the
prima facie caseitis sufﬁcrent that Complarnant presented evrdence that after Williams presented

his medical clearance and Respondent told him he could have hlS jOb back Respondent never

assigned him any dnvxng jObS that Williams twice visited Respondent’s facxhty to request re-hire

during the relevant penod (ID 4) (Ex. C-7).. Thus Complamant has successfully lald: uta prima

facie case under the McDonnell Doudlas paradlgm

The estabhshment of the pn facre case creates an mference of drscnmmatxon At that

point, the matter moves to the ‘second stag el kDiougla I when the burden of production

shifts to the employer to artlculate a legmmate drscnmmatory reason forthe employer's action.
Zive, supra, 182 N.J. at 449. Respondenthas«:asserted a number of reasons why Williams’

employment with Respondent never resumed. First, Respondent asserts that while his

4 The New Jersey Supreme Court has noted that a prima facie case of discrimination is to be
evaluated solely on the basis of the evidence presented by a plaintiff, irrespective of a defendant's efforts
to dispute that evidence. Zive, supra, 182 N.J. 436, 448 (2005).
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employment was active, Mr. Williams was given the opportunity to drive a limousine, but he stated
a preference to drive a bus. Second, Respondent asserts that Williams abandoned his job forover
ayear, and further, was legally prohibited to drive a motor coach due to the expiration of his driver’s
medical certification. Third, Respondent asserts that Claro and Hurley both told Williams he could
have his job back, but Williams failed to contact Respondent to resume employment. Fourth,
Respondent asserts that Williams collected disability; therefore he was rendered legally unable to
take any employment. (Respondent’s Post-Hearlng Brlef Pg 14 ‘l 5)

The Dlrector flnds that Respondent met lts burden of production by artlculatmg legitimate
and non- discrlmmatory reasons for its actions. Respondent’s production of ewdence of
nondlscnmmatory reasons whether ultimately persuasrve or not, satisfied lts burden of productlon

and rebutted the presumptlon of intentional drsonminatlon ThIS stage of the analysus mvolves no

crediblllty assessment because the burden of productlon necessarlly precedes the credlblllty

assessment stage St Mary’s Honor Centerv HleS 509 U S 502, 509 (1993)

ln the thlrd stage of the burden-shlftlng scheme the burden of production shn‘ts back tothe

complamant to prove by a preponderanoe of ,th tvewdence that the reason artl ', lated

employer was merely a pretext for dlscrlmlnatlon and not the true reason for the employment

decision. Zlve ugr 182 NJ at 449:"“""vo,prove etext aplalntif‘:‘may not slmply,show that the

employer's reason was false but must also demonstrate thata discrlmlnatory reason more likely

motivated the employer s actions than the employers roffered‘ legitlmate reason Texas Dep't

of Community Affairs v. Burdlne supra 450 U S at 256 T_ at burden merges with the plaintiff's
ultimate burden of persuading the court that she or he was subjected to intentional discrimination.
The burden of proof of discrimination does not shift; it remains with the employee at all times. Zive,
supra, 182 _l;l_tl at 449.

After a thorough review of the record, the Director concludes that Respondent’s articulated
reasons for failing to re-hire Williams are unworthy of credence and are pretext for disability
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discrimination. Initially, the sheer number and contradictory nature of the explanations Respondent
offered at each stage of the proceedings to explain why Williams was not returned to work demand
a finding that Respondent was more likely than not motivated by discriminatory animus. To
discredit an employer's proffered reason for an unfavorable employment decision, a plaintiff must
demonstrate such weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions
in the employer's proffered legrtlmate reasons for lts act|on that a reasonable fact-finder could

rationally find them "unworthy of credence_" and hence mfer that the employer did not act for the

asserted non- drscnmlnatory reasons Fuentes V. Perskre 32 F. 8d 759 765 (3nj Cir. 1994).

Here, Respondent s arttculated reasonsare rrfe with contradrctrons tnmatly, before thefiling

of the complalnt in response to a letter erhams attorney wrote to Respondent seeking

reinstatement, Re’spondent’s current counsel wrote that, Respondent had rep!aced;Verhams that

Wllhams was not able to resume the full duttes h|s jOb reqmred and that Responden would not be

able to remstate hlm without drschargrng his replacement (C 9) ® Inits answk to the venfled

complarnt (C 8) Respondent asserted that it extended an offer to Wllhams to retum to work under
the same condrtrons and terms of his ongrnal emptoyment Wthh rncluded the operatxon of motor

buses and llmousmes but W//llams rejected that offer ‘because he wanted to dnve buses

exclusively and was unwrlhng to. dnve hmousmes Dunng the,r; f estrgatron of;the,v rfredcomplarnt,

ir ’Wllhams b'ec,a S

Respondent rndxcated that*F? spondentdld not res_ | Wasufnwilling to drive

alimousine, and reiterated rts earher statementt it would be necessary to discharge someone

in order to create a posmon for Melvm" (See Fmdmg of Probable Cause Pg 1). Inits answer to

the amended verified complaint, and responsefto document request (R-4), Respondent asserted

that as of September 30, 1997, it employed no persons solely as bus driver, and all employees

®Although the letter from Respondent's counsel is hearsay, such evidence is admissible in
administrative hearings, subject to the residuum rule, and was in fact admitted into evidence by the ALJ.
N.J.A.C. 1:1-15.1.
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were limousine operators with some employees performing additional services on a secondary
basis as bus drivers. At trial, Claro testified that he believed that Williams was ineligible to drive
a motor coach due to the expiration of his medical certification. He also testified that if Williams
had reported for work, he would have asked him to secure an amended medical clearance to
specifically say Williams could perform duties as a limousine driver. (2731:12-23). Finally, in its
post-hearing brief, Respondent s counset argued that Respondent actually had re-hired Williams,
but he failed to call in to get hrs assrgnments (Respondent’s Post Hearlng Brief pg. 14).

Thus, Respondent altemately clarmed that it offered Wr!lrams a posrtron but he rejected it;

that it did not re- hrre erhams because ithad replaced him and had no appropnate posrtlon for him;

that Williams dld not have appropnate medical clearance or certifications to return to work andwas

unable to pen‘orm the full range of duties as a dnver and finally, that rt actuallk ‘”drd re-hire
Williams, but. he farled tocall in for assrgnments The Drrector fmds that Respondent’s mutt:plrcrty

of reasons to justrfy its actrons are rnconsrstent and contradrctory and compel theconclusron that

Respondent’s artlculated reasons are unworthy ot credence See Jollv A Northern Telecom inc.

766 F. Su Qg 480 494 (DC of VA 1991)

The arﬂcu!ated reason on which the ALJ based her drsm|ssal rs Respondent’s ctarm that

Complainant presented suffrcrent evrdence t’, prove that Respondent s artrculated reasons were

pretextual. Although the ALJ found as’ fact that Hurleyfverbally rnformed Williams that he could
have his job back, (ID 4), the Director finds that Respondent’s failure to assign any jobs to Williams
and Claro’s testimony that he believed Williams needed to provide additional documentation before
he would consider him eligible to drive either a bus or a limousine, demonstrate that Respondent
did not follow through on Hurley’s statement to actually re-hire Williams.
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The ALJ focused her analysis on Respondent’s standard system for assigning work to
drivers, and found that Respondent’s drivers were expected to call in for assignments, rather than
Respondent calling the drivers with assignments. Respondent makes this argument in its post-
hearing brief (Pg. 14);;555To reach her conclusion that Respondent had re-hired Williams, the ALJ
specifically found that Williams was supposed to call the dispatcher for his schedule at 10:00 the
morning after he was told he could have his Jobback, bUt Wi!ljams failed to call. (ID17). However,
the record contradicts this.j , :‘f' o e

First, atno pointin the‘fhearihg te‘s‘timony'did Claroorany othér Witnéés‘ tesiify that Willams
failure to call in for an assrgnment was the reason that he did not resume work tor ‘Respondent.
Even when Respondent’s counsel specrfrcally asked Claro: “...according to your testrmony, all he
would have had to do was call you on Monday at 10‘00 a.m. to say he’s ready for work’? Claro
demurred and responded thathe would have asked erhams to bringina doctor s note (2T23 19-

22). Although Respondent s counsel argued in hrs post—hearmg brief that the reason},Wllhams

never returned to work was beoause he falled to. call infor an assrgnment andin that bnef counsel

asserted that Ctaro testified that all Wrttrams needed todo was callin for an ass,g,; ment (RB 14),

the transcnpt sectlon cited refers to no such testrmony, and a review of the transcnptsdlsclosed

no other testrmony that coutd be construed to assert thrs reason

herecord rs earthat neither

Claro nor any other wrtness testlfled that William 'tfarture to call in was the reason Instead, as

discussed below, Claros testrmonyfaboutt 1e rea ons erhams never resumed work focused on

his medical clearance to work as a dnver o

Second, there is no evrdence in: the record that at anyy pomt after Hurley stated that
Williams could have his job back, Respondent informed him that he would now be scheduled for
assignments if he called in using its normal scheduling system. Claro testified that he had no
conversation with Williams after Hurley stated that Williams should be rehired. Their only phone
conversations were the three conversations during Williams’ disability leave. (2T28:9-11). Atno
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time in any interactions with Williams after receiving his medical clearance to return to work, on
either of Williams’ personal visits to Respondent’s facility, or after Williams’ attorney contacted
Respondent about the failure to re-hire, did Claro in any way communicate to Williams that he
would be scheduled for work if he called in for an assignment. Claro did not convey this to Williams
even after the owner, Hurley, ordered him to re-hire Williams. Moreover, there is no testimony or

other evidence in the record that Respondent had actually scheduled Williams for driving

assignments, for Wthh he talled to call i ad Willlams fallure to call for an as5|gnment beenthe

only impediment to W|lllams rehlre after Wlllrams clear expressnon that he wanted to return, this

would have been communlcated to him during his June visits to Respondent,stacrllty, particularly
when Hurley commanded Claro to call him back o work |
In relymg on Respondent s normal scheduhng procedures to conclude that Wllllams failure

to call in was the reason he never. resumed work the ALJ noted the absence of persuaswe

evndence that Respondent dewated from those procedures (lD 17). However even thhout
evidence that Respondent had devrated from |ts normal call- m system with Wlllrams when he was

actively worklng, automatlc rellance on that system seems illogical when applled toa drrver who

has been out on dlsablllty for nine months was unavallable to observe postlng s, and is

rance to return

medically restricted ,to bus drlvrng work 6fl;ytThrough hrs submtssxon of medlca

to work, his v;srts to Respondent’s facility to request re- hlre and ultrmately'retarnmyg an attorney,

Williams expressed a clear desrre that he wanted to retum to work k lS 1llogrcal that Williams would

®Although the hearing testlmony dld'not address thls an August 20, 1997 letter from Kyle Francis,
Esq.,who represented Williams in his attempts to get reinstatement in the summer of 1997, was admitted
into evidence. (C-9). Ms. Francis wrote that, in June 1997, when Williams presented Respondent with his
clearance to return to work, Ken [Claro] told Williams “that there were no jobs for him and that he would have
to be a “standby” driver.” She further noted that, since that time, Williams had not been offered employment
or called in as a standby driver. Although the letter alone may not rise to the level of persuasive evidence,
the “standby” status is elucidating as a possible explanation that would reconcile Respondent's standard
scheduling system with Complainant’s claim that Williams waited in vain for Respondent to call him with an

assignment.
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take all those affirmative steps to return to work for Respondent, but would fail to simply call in for
an assignment.

Thus, the complete absence of testimony identifying Williams’ failure to call in as the reason
he was never returned, and the complete absence of evidence that Respondent told Complainant
he should call in, weigh against Respondent’s argument that Complainant’s failure to call for an

assignment was the reason he never resumed work for Respondent

Moreover, Respondents argument IS undercut by Claro s consrstent testimony that he

considered Williams medrcally lnehgrble to drive erther a bus or a hmousme for Respondent, and

would not have glven Wllhams any assignments if he had called in. Claro testn‘red that he believed

Williams’ bus dnvmg medlcal certification had expired, and for that reason he was lnehgxble to drive
a bus.’ When asked about Williams’ quahﬁca’uons to drive a motor coach Claro testrﬁed as
follows: -

Counsel: “Mr thams never brought back after he was out srck a physxcal examlnatron form attes‘ung to

comphance wrth federal motor safety requtrements as set forth in R 1. Correct’?

Claro: “To my knowledge no. ThlS is dated 2/2/96 He would have been requrred to update that a year

later and that would have been one of the ltems | asked hlm to present tome when he brought hrs doctor s

release.”

Claro: “No, he did not r o

Counsel: “So legally he'could‘“not‘, as far as you are concer ed;operatef‘a:,,motor:[coach?”

Claro: “Notunless he presented'anupdated’medical Certificate and a pro?pj,er"doctor release form.” (2722:25

t0 23:10-13).

7 The ALJ disagreed with Claro’s contention and concluded that Williams’ medical certificate was
still valid and he was thus qualified to be employed as a motor coach driver.( 1D 15). The Director agrees
with the ALJ’s conclusion; however, the fact remains that Claro testified that he believed Williams was not

qualified to drive a bus.
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This testimony demonstrates that Claro never had any intention of giving Williams any bus
assignments. The Director agrees with the ALJ that Williams’ medical certificate was valid at the
time he applied to Respondent’s facility for re-hire (ID 15). Claro’s testimony regarding Williams’
certification undermines Respondent’s and the ALJ’s reliance on the call-in system, and supports
the conclusion that Claro used the expiration date of the medical certification as an after the fact
excuse for failing to return him to work

Regarding erhams elrgrbrhty to drlyve a hmousme on’oross examrnatlon Claro testified as
follows: . | = ﬂ
Counsel: ....-you had stated earher that Mr. Williams would have been able to dnve a hmousrne based on
that doctor’s note the one that s coming back to work the June 17" one? e

Claro: Onthat doctor s note, he woutd nothave. Had he reported as he was supposed to on Monday, lwould

have lnformed hlm that I need a doctor’s note to specmcalty say that he could perform certam dutres A

would have asked Mr Williamsto have that note amended rre-done and specn‘rcally say perform the duties
asa dnver~—as a hmousme driver or livery driver. ”(2T31 8—23) '
Thus Claro testified thaterhams needed broader medlcal olearanoe to pen‘orm the specn‘lc

duties of a tlmousrne drrver Together WIth the Claro s testimony that he consrdered erhams

ineligible to drlve

a bus the uncontradlcted evrdence demonstratesthat Respo ent did not

consider Wlllrams ehgrble to use Respondent’s normal scheduhng syste d not actually

followed through on Hurley s statement tore- hlre htm

Respondent’s arguments are further undermlned by Respondent’s failure to notify Williams

of these impediments to driving any of its vehucles Although Claro testified that deficiencies in

8 This testimony is quite telling as clearance to drive limousines is not a prerequisite to employment
at Respondent’s facility, and the only impact of Williams’ or any other driver's decision (whether by choice
or by medical restriction) to drive only buses and not limousines would be that the driver would get fewer
assignments and bring home less money. 2711:10-21.
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Williams’ medical documentation rendered him ineligible for any driving assignments, he never
asked Williams for the additional medical documentation he deemed necessary before Williams
could resume work. Claro never called Williams to tell him about the perceived deficiencies, and
never spoke to him about them on either of Williams’ two visits to Respondent’s facility, despite the
fact that he may have been obligated to do so under disability discrimination law and the Motor
Carrier Act. ® Claro’s failure to ask Willtams fo’r‘additional medical documentation, or even inform
Williams that he felt further medroal clearance was needed before he could be given driving
assignments, undermmes any otarm that erhams drd not return to work because of medical
clearance issues, and atso underouts the legitimacy of the call in argument

in addmon although Claro testified that he considered Williams mehgrble to drrve any of
Respondent’s vehlcles he testified that he only mtended to ask Williams to remedythe deﬁcrencres

that barred h|m from drlvmg hmousunes even though he knew Wllhams preferredr not to drlve them,

and his medrcal clearanoe limited h|m to dnvmg buses ThIS is irreconcilable w1th the conolusmn
that Respondent had an intent to bnng Wllhams back on board as a driver, espectally rn hght of
Claro’s tes’umony that Respondent felt rt was advantageous to hire drrvers wrth bus driver

credentials. Ctaro testrfred as follows:

“Ideally an apphc nt would be most valuable to our company at the tlme If they had cr entials to drive a

motor coach, as wetl as—normally, if you have credentla’ S todrive a motor coach yo q'UaIify for sedan,

stretch limousine, or van Obvrously, someone w1th se edennals coutd be vatuable to the company

because | could put them in any vehlcle; oT

He further testified that, although Respondent had hrgher standards than the “mirror test”

(i.e., an applicant is eligible for hire if a mirror placed under his nose fogs up),gat times he was so

SAlthough Respondent never raised this issue, to the extent that the federal motor carrier safety
regulations may have permitted Respondent to require Williams to undergo another physical exam based
on a claim that iliness impaired his ability to perform his normal bus driver duties, 49 C.F.R. 391.45,
Respondent had an obligation to tell Williams that a re-examination would be required.
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desperate to find motor coach drivers, that he felt that was the only option. (2T26:22-25, 27:1-9).

Despite this value to Respondent, and despite Claro’s claim that, although his physician had
cleared him for bus driver work, Williams’ bus driver credentials had lapsed, by Claro’s testimony
it appears that he never intended to ask Williams for an updated bus driver's medical certificate.™
Rather than instruct Williams to update the certification to drive buses, Claro testified that he
intended to ask Williams to secure dn‘ferent medlcal documentatlon that would have qualmed him

to only drive one type of vehlcle in Respondent’s fleet - - lrmousrnes (2T31 17-28). Since at the

time of William’s re- appllcatlon Claro{ had over twelve years of expenence in Respondent’s
business, (2T8 6) rt rs llloglcal that, if he really intended to bring W|lllams back to work Claro would
disregard Wllllams bus dnvmg capabllrtres and instead seek a drlver restncted to dnvmg only
llmousmes mstead of a universal driver. | | e

The ALJ s conclusron that Respondent re hi redierlrams but he was not returned to work

because he farled to call in and get an assrgnment is unsupported by the reoord Wlthout
dlsturbmg the ALJ ] credrblllty determmatlons about Respondent’s schedulmg system there is
lnsufﬂcrent eVldence in the record to support the conclusron that Wlllrams farlure to call ln was the

reason that prevented his return, that Respondent was waltlng for Williams to use that system to

call for assrgnments or that but for Wlllrams fallure to call Respondent’s dlspatc er-Respondent

would have assrgned hlm work Instead, Claro s testlmony demonstrates that Respondent never

advised Williams to produce documentatlo sidered pre- requlsrte to resummg work as a

driver, never told Wllllams to begln usrng lts standar ,_schedullng system to oall for assignments,

and that even if Williams had called m Respondent would not have given him driving assignments.

04 review of the record indicates that Williams’ treating physician, Dr. Zambrowski, signed his initial
bus driver's medical certification (R-1). In light of the fact that Williams had already secured medical
clearance from Dr. Zambrowski to return to work as a motor coach driver, (C-5), it is reasonable to conclude
that it would not have been burdensome for Williams to secure an updated medical certification from the
same doctor qualifying him to drive a motor coach.
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The Director’s review of the record supports the conclusion that Respondent did not re-hire or
intend to re-hire Williams to drive either a motor coach or limousine, and his failure to call in foran
assignment is a post-litigation excuse for failing to re-hire.

The Director further finds that upon reviewing the record as a whole, given the fact that
Williams secured three separate doctor’s notes for employment purposes, called Respondent on

at least three occasions regardlng hlS return to work presented Respondent with a doctor’s note

attesting to his ablllty to. return to work part ':trme drrvnng buses f’:‘*physmally showed up at
Respondent’s facrllty on two occasmns and fmally sought the assrstanoe of an attomey to secure
his job back (C 6), lt strarns credulrty that he would fail to make one phone call to get his job back.
Based on all of the above, the Director finds that there are sutﬂCIent mconsrstenCIes
lmplausrbrlrtles and contradrctlons in the record to compel a conclusion that there was no
resumptlon of the employment relatronshlp, and that Respondent’s contention thaterlrams did not
resume Work beoause he failed to call in for an assrgnment is pretext for farlrng to re hrre him
beoause of hlS drsabrllty ﬁ | | | |
Moreover the reoord reflects that to properly address the dlsablllty-related lrmltatrons for

Williams’ return to work Respondent had a duty to‘reasonably accommodate erllams dlsabrlrty

According to NJ*A C

13 13-2 5(b) an employer m‘ust make a reasonable aooom odatron to the

limitations of an employee or applroant wuth drsab les unless the employer oan demonstrate that

the accommodation: would rmpose an undue hardsh‘": n the operatron of its business. The

determination as to whether an employer hyas farled to make reasonable accommodation will be
made on a case-by-case basis, and may mclude jOb restruoturrng, part-time or modified work

schedules, N.J.A.C. 13:13-2.5(b)(1)(ii), as well as job reassignment and other similar actlons.

N.J.A.C. 13:13-2.5(b)(1)(iv). See also, Svarnas v. AT&T Communications, 326 N.J. Super. 59, 74-

75, (App. Div. 1999).
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Williams presented Respondent with a note from his treating physician stating that he could
return to work part time as a bus driver. (C-5). The record reflects no evidence that Respondent
considered modifying its scheduling procedures to provide Williams with bus driving assignments,
or otherwise explored alternative assignments that would address the limitations presented by‘
Williams’ disabilities. Instead, Respondent determined that it would only bring Williams back to

work if he presented an amended note from hlS physxcran'clearlng him to perform the of duties as

a limousine driver. (2T31 8—23) By condrtromng erhams return to work on being able to perform
functions his physrcran s note dld not clear hrm to perform rllustrates that Respondent denied, or

at best, |gnored erlrams medrcal limitations, mstead of attemptmg to accommodate them.

A reasonable accommodation fora drsabled employee requires an mteractrvexprocess

which both emptoyer and employee bear responsrbmty for communrcatlng wrth on another to

ldentn‘ythe precrse lrmrtatrons resuttlng from the dtsablll and potentlal reasonabte acco , modatron

that could overcome those hmrtatrons Jonesv Alummum Shapes Inc, 339 N.J. Super ,’1"2 422,

2001, and must mvolve pro-actrve partrcrpatron on the part of the employer id. at 423 The Drrector

finds that erhams presentatlon of his med|cal note to Respondent whroh rmposed 1i ts on his

jobduties andassrgnments i-trrggered the lnteractr;_;f process but Respondent falled to pro -actively

participate in. the process

Claro testrfled that he felt erhams medrc documentatlon‘was suffrcrent yet he failed
to disclose the percerved kef""“
occurred between Williams and Ju
a motor coach driver. |

To demonstrate that an employer failed to participate in the interactive process, an
employee must demonstrate: (1) the employer knew about the employee's disability, (2) the
employee requested accommodation or assistance for his or her disability, (3) the employer did not

make a good faith effort to assist the employee in seeking accommodation, and (4) the employee
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could have been reasonably accommodated but for the employer's lack of good faith. Id. at 423.
As discussed above, Respondent knew of Williams’ disability and Williams asked for an
accommodation when he presented his doctor’s note indicating limitations. However, Respondent
failed to offer any evidence which illustrates a good faith attempt to accommodate Williams’
request. The record is void of any indicia that Respondent considered Williams’ request to drive
buses on a part-time basis, or that there was any attempt to re- structure the job or reassign
Williams, or that any such schedule or assrgnment modn‘lcatlon would present an undue hardship
to Respondent, or was even cons:dered by Respondent Respondent’s ads seekmg full and part-
time bus drivers. lndlcate that Wllllams could have been accommodated but for Respondent’s lack

of good falth ~

The Dlrector fmds that Respondent’s assertlon that it had no posmons to solely drlve buses

does not demonstrate that creatlng such ap srtlon for Complainant as a reasonable

accommodatlon for a disability would have been n undue hardshlp for Respondent’s busmess

The record reveals that durmg hlS lnrtral employ ent, Wllllams was assigned to drlvmg motor

coaches 75% of the time, and he drove llmousmes only 25% of the t|me (See Answers to

lnterrogatorles #32) Addmonally, Claro testn‘led at when he lmtrally hlred Wll ial s as well as

reflects that Respondent pu_ lshed ad

a need for part-time and full-tlme bus dnve ha_ espondent consrdered drlvers with bus driver

credentials to be valuable employees (2T1, ( -25 2T12~ -3), and that Respondent started out

with one bus, increased to three at the time of Williams’ hire, and subsequently purchased
additional buses. (2T17:2-8). This is at least some evidence that hiring Complainant part time to
drive only buses would not have been an undue hardship. It is the employer’s burden to prove

undue hardship. N.J.A.C. 13:13-2.5(b). Here, Respondent has not presented sufficient evidence
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to support the conclusion that it would have been an undue hardship to accommodate
Complainant’s disabilities.

Under N.J.A. C.13:1 3-2.5(b)(2), an employer shall consider the possibility of reasonable
accommodation before refusing to hire an applicant on the grounds that his or her disability
preciudes job performance. Respondent’s assertion that there were no bus driver positions
available, plus its failure to lnform erllams that it consrdered hlS medical clearance deficient,
support the conclusion that Respondent dld not consrder any reasonable accommodatron before
deciding to deny re- employment to erllams due to hrs dlsahrlrty b

It should be noted that contrary to Respondent s argument in ;ts post heanng brief, the
collection of drsabrlrty compensation by an employee does not necessanly render his

drsabrlrty—based dlscnmlnatlon claim invalid. Where an employer asserts that an employee s prior

statements on an applrcatlon for drsablllty benetrts should estop the employee from clalmrng that

he or she was. able to work, the employee must be glven the opportunlty to explarn the

1nconsrstency and show that he or she could pe irm the essentral functions of the jOb ‘with or

without reasonable accommodatlons See Ram rv New Jersey Transrt 335 N J Super 304,

318-319 (App Drv 2000) (concluding that plarntrtts statement that she was dlsabled for the

consrstent with

purposes of recoverrng credrt dlsabrlrty rnsurance proceeds was not rrreconcrlab

her LAD clalm that she could perform her jOb Wlth reasonable accommodatlon) see also

Cleveland v. Policy Manaqement Svstems 1 1 9 S ' 7;‘1 597«‘1 602 (1 999) (An ADA surt claiming that

tron may well prove consistent with

the plaintiff can perform her jOb w:th reasonable ac omm
an SSDI claim that the plaintiff could not perform her own jOb (or other jobs) without it. ) The nature
of an individual's disability may change over time, so a statement about that disability at the time
of an individual's application for disability benefits may not reflect an individual's capacities at the
time of the relevant employment decision. Id. at 1603. Here, Williams applied forffdlsabillty inMay

of 1996. (C-9). The June 1997 medical clearance from his treating physician is evidence that his
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medical condition improved to the extent that he was able to return to work despite his disability,
and satisfactorily explains any inconsistent statements Williams may have made on his disability
application. The Director finds that Williams’ application for disability benefits presents no bar to
his failure to hire/denial of reasonable accommodation claim.
CONCLUSION

Because Complainant has demqns'tfated thatdurmg the relevant time, L.e. around June
1997, Williams applied for a pésiiibh asadnverw:th F{espondenthlhams was qualified to return
to work with some Iimifatiéhés management fakilekd té rehlrehlmthOUghRespondent admitted that
they were always un needofdnvers, and management advertised for énd hiredthmeen new drivers

during that time;period}, the Director finds that there are sufficient inconsistencie: fén\d kcdptradicﬁons

in the recor"d'r_egarding the employer’s proffered reasons to support a findihéi"tﬁat'ﬁéspondent
disoriminét‘edifa‘:g‘éihst Williams and failed to kreaysvongbly,\e}gqgm’modate his disab,il\ii”(i;‘:és',y : iﬁif\f’/iolation
oftheLAD. i ¥ -

DAMAGES

Backpay =
The. Law JAQf?inst Discrimination authorize ;the Director of the':v[‘)ivision" kh'Qiyil,Rights to
award damages, including back pay, if in his judgment it wil effectuate the purposes of the act.

N.J.S.A. 10:5—17;\5:Thé}; :bééyic,purpose of awardfiﬁg{back pay is to make Vl,mkinatee whole

by reimbursement of the economlCIOSSsUfferedGoodmanvLondon MetalsExch Inc., 86 N.J.

19, 35 (1981)."

"Mitigation is an affirmative defense and the burden of proving the appropriateness of its application
rests on the wrongdoer, in this case the employer. See Sandler v. Lawn-A-Mat Chemical & Equipment
Corp., 141 N.J. Super. 437, 455 (App.Div.1976), certif. den. 71 N.J. 503 (1976). The Director has reviewed
the record specifically for evidence relating to this issue, and has considered all evidence presented by the
parties. As Respondent has presented no evidence that Williams failed to mitigate damages, and Williams
did seek comparable work and secured another part-time bus driving job, the Director concludes that it is

appropriate to award the full amount of lost earnings.
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The Director finds that there is sufficient undisputed evldence in the record to calculate a
back pay award. In June of 1997, Williams received medical clearance to work on a part-time
basis, 4 to 5 times per week. (C-5). 'B»ased on the evidence that Respondent advertised for full and
part-time bus drivers, (C-7), and Claro’s testimony that Respondent often had an ad for
employment in the paper, (2T50:19), the Director finds that Respondent had sufficient work to re-
hire Complainant as a part-time bus dnver beglnnmg ln June 1997 Claro testified that a bus driver
is typically assigned one jOb per day and would earn up to $7O dally (2T39 5-7). Complainant
testified that Mr. Wllllams worked for T & S Bus another bus company, two days per week.

(1T33:25, 1T34' 1-20) She also testified that Wllllams was able to dnve a bus through December

of 1997. (1 T14 16 19) Aooordmgly, the Director concludes that Complalnantwas avallableto work

for Respondent 3 days per week, and would have earned $70 per day for as six month penod The

Director wnll therefore award back pay earnlngs of $21O per week for 26 weeks | amountmg to

$5,460. OO

Pre-judgment lnterest may be awardedgt C Hrmake an employee whole by rexmbursmg the

employee. for losses incurred because the employer retamed use of wages

belonged to the employee and to avoid unjustly enrlchmg the employer who was: able to make

profltable use of those funds untll judgment is  Elizabeth,

red. Deokerv Bd. of Edﬁ

153 N.J. Supe 470 475 (App DlV 1977),certn‘ denled 75 N.J. 612(1 978) Applylng the interest

rates set forth in New Jer “ reotor awar, S Comp ainant $2,047.95 in

prejudgment interest on the back payiaward through August 17 2006
Emotional Distress | : | ‘ k'

Emotional distress damages are available in LAD actions filed with the Division to the same
extent as in common law tort actions. N.J.S.A. 10:5-17. A victim of unlawful discrimination under

the LAD is entitled to recover non-economic losses such as mental anguish or emotional distress

proximately related to unlawful discrimination. Anderson v. Exxon Co., 89 N.J. 483, 502-503
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(1982); Director, Div. on Civil Rights v. Slumber, Inc., 166 N.J. Super. 95 (App. Div. 1979), mod.

on other grounds, 82 N.J. 412 (1980); Zahorian v. Russell Fitt Real Estate Agency, 62 N.J. 399

(1973). Such awards are within the Director’s discretion because they further the LAD’s objective

to make the complainant whole. Andersen, supra, 89 N.J. at 502; Goodman v. London Metals

Exch., Inc., 86 N.J. 19, 35 (1981). Complainant testified that Mr. Williams suffered emotional
distress because he was depressed and emotlonal as a result of Respondent’s refusal to hire him
back. 1T2113-24. She also testlfled that belng dlagnosed Wlth and belng treated for AIDS may
have also caused Mr. erllams to become depressed and moody, thus somewhat limiting the
impact of Respondent’s actrons on Complamants emotional dlstress 1T44 3 6. As such, the

Director concludes that an award of $5,000.00 lS approprlate to compensate for the emotional

distress that:Wllllams suffered as a direct and proxlmate result of Flespondent" f\‘drscrrmmatory
actions. £y " : .
Penaﬂy

In addmon toany other remedles the LAD' provrdes that the Director shall rmposea penalty

payable to the State Treasury agamst any respondent who wolates thls statute:ii N N.J.S.A.

10:5-14. 1a The maxrmum penalty fora ﬂrst vrolatlon of the LADis $10 000. I_Q_ After review of

Based on all of the above, the Director concludes that Respondent subjected Complainant
to unlawful discrimination in violation of the LAD. Therefore, the Director orders as follows:
1. Respondent and its agents, employees and assigns shall cease and desist from doing any act

prohibited by the New Jersey Law Against Discrimination, N.J.S.A. 10:5-1 to -49.
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2. Within 45 days from the date of this order, Respondent shall forward to the Division a certified
check payable to Complainant in the amount of $12,507.95 as compensation for lost wages,
pre-judgment interest on the lost wages, and for emotional distress.

3. Within 45 days from the date of this order, Respondent shall forward to the Division a certified
check payable to "Treasurer, State of New Jersey," in the amount of $5,000 as a statutory penalty.
4. The penalty and all payments to be made by Respondent under this order shall be forwarded
to Richard Salmastrelli, New Jersey Dwxsron on CIVII nghts P O Box 089 Trenton, New Jersey
06625, 4“V 2y i o

5. Any late payments wm be subject to post-judgment interest caloulated as prescnbed by the
Rules Govemlng the Courts of New Jersey, from the due date until such time payment |s received
by the DIVISIOn | | 4

6. Wrthm 15 days of the issuance of thrs order the partles shall attempt to s’upulate to the amount

of reasonable attorneys fees and costs accrulng :to the attorney for the DIVISIOH pursuant to

N.J.S.A. 10 5 27 1 If the partles are unable to stlpulate to such an amount, the attomey for the

Division shall submlt an apphcatron and certrflcanon for attorneys fees within 15’d s thereatter

g//«?/éé

Date
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