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ATTORNEY GENERAL

February 10, 1978

JAMES J. SHEERAN, Commissioner
Department of Insurance

201 East State Street

" Trenton, New Jersey 08625

FORMAL OPINION NO. 1—1978

Dear Commissioner Sheeran:

You have asked for advice concerning the requirements of the in-
surance rating laws when a company proposes to adopt a rating system
approved for a rating organization of which it was not previously a
member, whose loss and expense experience would have been included in
the organization’s rate filing. For the following reasons, it is our opinion
that the Commissioner of Insurance has the authority to make a separate
determination as to whether the use or adoption of a rating organization’s
rating system will result in appropriate rates for an insurer in light of its
own particular loss and expense experience and data.

You have advised us that Allstate Insurance Company and several
other companies that traditionally have made independent rate filings for
private passenger automobile insurance have sought to adopt the rate
increase you recently approved for the Insurance Services Office (“ISO™).
ISO is a rating organization authorized to make uniform rate filings on
behalf of approximately 230 companies that write automobile coverage in
New Jersey. Allstate and other independents had individual filings pending
contemporaneously with that made by ISO. A separate hearing was held
on each rate application and an individual report and recommendations
was submitted to you following each hearing. The Hearing Officer has
recommended an average overall rate increase for Allstate of approximate-
ly seven percent. Although you ultimately approved an increase for ISO
averaging about fourteen percent, the Hearing Officer’s recommendation
on that application was even higher than the amount actuaily approved
for 18O. Following the ISO approval, you were advised by Allstate' that
it was withdrawing its independent application and would adopt the new
ISO rates. We understand that in the past the Department has permitted
independent companies to adopt ISO rates after an increase without the
formality of full membership in instances where their experience had been
filed with ISO but they had not previously authorized ISO to file for rates
on their behalf. Similar so-called “Me Too” filings have been allowed to
other companies that had not filed their experience with ISO but which
had insufficient volume, in any event, to support an independent rate filing.
No large independent filer like Allstate, however, has ever previously
sought or obtained Department approval to adopt an ISO rate increase
upon withdrawal of a separate, pending application.

New Jersey has opted for the prior approval system of establishing

1. For convenience, we will limit the factual discussion to the Alistate situation,
but the legal principles would apply to any company that uses or proposes to adopt
the system approved for a rating organization where such use would permit rates
that were clearly excessive or inadequate for the individual company.
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insurance rates, as set forth in N.J.S.A. 17:29A-1 et seq. Fofr :111“ lgr::ctls ao;
insurance not expressly exempted from the apphc;lté:/nlgrseyeexcep;t a0
n
insurance company may not charge premiums (11 Jorsey XCep
rdance with a rating system on file “'llth and approved by
z:;;;(;irg::r N.J.S.A. 17:29A-15 and 25. An insurance gom;;anly ma); gi‘;etliﬁg
S rating sy i er of a licens
and file its rating system independently or as a mem e anics
ization, which may do so on behalf of all' of its membe .
g%aglzanl%r}ﬁ9A-2, 4, 6yand 14. Moreover, rating organizations gI\eInJerSal/Ly.
m.us't 'be,. op.en to membership by any insurance company. S.ee1 .e:th.oc'\
17:29A-3. Rating organizations like 1SO p!l';)V}l]dC an ?tﬁg?nrr::l?mx?o o
: - - . 0
for insurance companies with relatively small shares 0
i i i data needed to support a rate
their resources in gathering the complz.zx 1 ¢ ]
ipi i i beneficial to such companies
filing, Membership in a rating organization is b e b ling data
because the cost to each of them of developing indepe t rat a
i ting organizations provi
would be excessive. Moreover, ISO and other ra OV
i kable method for determining
the Department of Insurance with a worka : e
' 1l companies in the aggregate; mos
Proper Tate o e raall o hav fficient loss experi data for the level
i perience da
companies are too .srr_xgll ’t,o have sufficien perience e eions. For
of actuarial “credibility” necessary fgr proper rate ons f
i have traditionaily made indepen
correlative reasons, the larger companies ] per-
ings i f them writes a percentage o
dent rate filings in New Jersey. Each o , .
i e for the development o
total market representing a large enough samp e e f
i 3 i ping indepen
credible loss data, and is able to bear t.he expense 0O . cpe
istics i i 1 rate. Although it would be
dent statistics in support of an mdmdu.a ; . o L lstate
it is clear that nothing in the rating laws would prevel
lflrrz)‘i;uz:a,c;niing a member of ISO, which could then file a rating system
on behalf of Allstate along with all other mgmber companies. g
The question of whether Allstate may simply ab'an'don a }E)en 12%,
independent rate filing and adopt a rcce?t}}SO gatelmcree’xrsgé s:::ftvor);
i i lysis of the rating laws.
requires a more comprehensive ana ing | : attory
ideli t to the determination of prop )
guideline and mandate with respect t N termination o D roR Y high
are that rates shall be approved only if they ar 1
i i d soundness of the insurer
or excessive nor inadequate for th_e sa.fe{less an b e e
st not be unfairly discriminatory as etween s -
';?f]l §h§y II;I:;QA-4, 7,10, 11 and 14. In agplymg those Cl:ltel.‘la, the Com
m'is.sioner is specifically required to consider the following:

the factors applied by insurers and rating orge.lmzatl(zir}s. gene;atllz
in determining the bases for rates; the ﬁn'anc1al _con 1luon o the
insurer; the method of operation of su.ch insurer; the loss exp -
ence of the insurer, past and prospective, including .where p‘: t
nent, the conflagration and catastrophe hazards, if any, 1(: n
within and without this State; to all factors reasonably ;e at;e
to the kind of insurance involved; to a rea.sona.ble profit for he
insurer, and, in the case of participating insurers, 0 P
icyholders’ dividends. . .. [N.J.S.A. 17:29A-11.]

In order to assure proper rate determinations, s'tatistical information cct):é
cerning the loss and expense experience of all insurers must be rcpsorarc
and filed with the Commissioner. N.J.S.A. 17:29A-5. Insurer
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prohibited from giving false or misleading information to a rating or-
ganization or to the Commissioner that would affect the proper determina-
tion of rates. N.J.S.A.17:29A-16. The public importance of determining
proper rates and charging permiums only in accordance with an approved
rating system is underscored by the fact that any violation of the act is
a ground for the assessment of penalties of up to $500 for each violation.
N.J.S.A. 17:29A-22 and 23. The statutory provisions requiring the filing
of accurate loss and expense data by insurers and rate approval by the
Commissioner based upon factors that vary among companies, such as
financial condition, method of operation and loss experience, make the
underlying purpose of the legislation clear. The factors to be considered
in a rate determination for an independent filer or for a rating organization
ordinarily should be based upon the particular loss-and expense data of
the company or companies that will use the rate ultimately approved. Thus,
for example, a company cannot be a member of more than one rating
organization, hoping to use whichever rating system would provide. the
higher rate, as approved. See N.J.S.A. 17:29A-2. And, upon the application
of a member, the Commissioner must make a separate determination of
whether to allow it to deviate from the rating system approved for its
organization. N.J.S.A. 17:29A-10.

The Act does not provide any express guidance as to whether the
Commissioner has the authority to make a separate determination bearing-
on the reasonableness of the rates of a particular member or subscriber
to a rating organization. N.J.S.A. 17:29A-10 by its terms refers only to
the deviation of a member company from the approved system of a rating
organization made on its own application. N.J.S.A. 17:29A-7, however,
permits the Commissioner to order an alteration of a previously approved
rating system on his own initiative whenever he finds that it results in
inadequate or excessive rates. In this case, it is our opinion that in view
of the underlying statutory purpose, N.J.S.A. 17:29A-7 would apply even
though the Allstate and ISO applications were for alterations of previously
filed rating systems (i.e. rate increases) rather than for initial rating sys-
tems.

In Insurance Company of North America v. Howell, 80 N.J. Super. 236
(App. Div. 1963), the court held that a provision which stated that if the
Commissioner failed to approve or disapprove a rating system within 90
days after it was filed, the system would be deemed approved by him,
applies only to an original rate filing and not to filings for alterations of
existing rating systems. The INA decision does not require, however, that
once a rate system has been amended by an approved alteration filed
pursuant to N.J.S.A. 17:29A-14, the Commissioner no longer has any
power to consider whether the modified rating system produces ap-
propriate rates for an insurer or a rating organization.? The insurance -

2. Although the question was not decided, the court suggested in the INA case
that the Commissioner, in the exercise of the broad powers conferred upon him,
might inferentially at any time, direct a change in a previously approved alteration
of a rating system in light of insurance experience, even though no express language

to that effect appears in Section 14. See Insurance Company of North America v.
Howell, supra at 251-52.
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rating laws should not be interpreted to undermine the intended legislative
purpose of insuring that rates are reasonable and adequate. Consequently,
it is clear that an application for an increase or other alteration in a rating
system does not extinguish the Commissioner’s on-going power to de-
termine that rates provided on behalf of an insurer are adequate for the
safeness and soundness of the insurer and not unreasonable or excessive
with respect to insureds. To construe the insurance rating laws in any other
manner would be to reach an inconsistent result and undermine the
salutary legislative purpose underlying the enactment of the insurance
rating laws. See State v. Bander, 56 N.J. 196 (1970); Marranca v. Harbo,
41 N.J. 569 (1964). :

In light of these underlying principles, it is our judgment that under
N.J.S.A. 17:29A-7 the Commissioner has the authority to make a separate
determination as to whether the ISO rating system as applied to the
expense and loss experience of a particular insurer will produce rates that
are not unreasonably high or excessive and ‘are adequate for the safeness
and soundness of the insurer. As to ISO members and subscribers, this
authority should be exercised only in unusual circumstances where it is
reasonably clear that a rating organization’s rating system would not
provde appropriate rates for an individual insurer consistent with the
legislative scheme. On the other hand, it would not ordinarily be ap-
propriate for non-rating organzation members or subscribers to use rating
organization rates. This would be particularly true in the Allstate situation
where the report and recommendations of a hearing officer who considered
the evidence adduced to support the application concluded that, in light
of its experience, Allstate was entitled to a percentage increase substantially
lower than that which was separately approved for ISO. But even as to
non-rating organization members or subscribers theré may be individual
circumstances in which an insurer’s experience is so limited in nature that
the rating organization system may be deemed to be appropriate. All of
these determinations in individual cases are committed to the sound discre-
tion of the Commissioner of Insurance in carrying out his regulatory
responsibilities under the insurance laws.

You are therefore advised that whenever a company uses or proposes
to adopt a rating system approved for a rating organization, the Com-
missioner of Insurance has the authority to make a determination as to
whether the rating system applied to the insurer will provide rates that
are not unreasonably high or excessive and are adequate for the safeness
and soundness of the insurer consistent with the provisions of the insurance
rating laws.’

Very truly yours,
JOHN J. DEGNAN
Attorney General .

By: THEODORE A. WINARD
Assistant Attorney General

3. It is suggested that the Department of Insurance should give consideration to
the adoption of regulations or guidelines dealing with the circumstances under which
an independent evaluation may be made to determine the appropriateness of a rating
system approved for a rating organization to the insurer which uses or proposes
to adopt such a rating system.
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ANN KLEIN, Commissioner February 14, 1978

New Jersey Department of Human Services
135 West Hanover Street
Trenton, New Jersey 08625

FORMAL OPINION NO.2—1978

DearYCOmmissioner Klein:
ou have requested advice as to the scope of State and
agency responsipility respecting the investigaption and prosegst?:;yo\ﬁ:'galfg
committed by either employees or recipients of the Food Stamp Program
You are hereby advised that the State and counties are obligated tol
investigate apparent instances of recipient or employee fraud, make de-
man(_i for the repayment of food stamp coupons issued as a reSljll[ of fraud
or misrepresentation, make an administrative determination as to whether
the facts. warrant referral of the matter to State or federal authorities for
prosecution, and refer the matter to such authorities if appropriate.
pL T}51e Food Stamp Program [7 U.S.C. §2011 et seq., as amended by
g .‘9 -113, 91 Sga.t. 958 (1977)]* was enacted by Congress in order to
alleviate the condition of widespread hunger and malnutrition common
among members of low-income households. Food stamps or coupons
permit eligible recipients to purchase food at a considerable discountPThe
coupons l.hem'selves are financed by the federal government, while the .costs
of administering the program are shared by the State and federal govern-
ments. 7 U:S.C. §202‘5(a). The Secretary of Agriculture is charged b
Cong.ress with operation of the program on the national level, and ir)ll
::ercl:lstg of thxshf_unctior] he possesses the delegated authority to prc;mu]gate
§2%l113a(c1;ns which guide the operation of State programs. 7 U.S.C.
The knowing use, transfer, acquisition, alteration or i
food stamps, or the vouchers used by recipients to obtain thcnllmisnsisii)lg:i:nf
of the Food Stamp Act or regulations is a crime under federal l;w 7US.C
§2024(b), as is the redemption of food stamps with knowledge ,that.tl;e'
haye been received, used, or transferred in violation of the Act or regu):
latxoqs, 7 U.S.C. §2024(c), provided that the food stamps or vouchers in
question are of the value of $100 or more. See also 7 C.F.R. §270.4
Although prosecution under State law for offenses involvihé tt.lc Fo;)ci
Sta.mp Program was neither encouraged nor proscribed by former federal
legislation, recent amendments to the Food Stamp Act clearly provide for
a State enforcement role by authorizing the Secretary to fund 75% of the
gg(s);ss of State food stamp investigation and prosecutions. 7 U.S.C
(1977)(.8), ‘as amended by Food Stamp Act of 1977, §16(a), 91 Stat. 976
The Department of Agriculture’s regulations specif
food_ stamp agency determines that food stamps ll:aveybgc]eil ?rl;f::iilgrllilte
obtained by recipients, the State shall make demands for the return of fooél

. oo
All citations to 7 U.S.C. §2011 er seq. refer to the current version of this legislation

as recently amended by the Food St
St S5h Ty amp Act of 1977, P.L. 95-113, §1301 er seq.,
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stamps issued due to such fraud. 7 C.F.R. §271.8(¢). However, State

responsibility does not terminate upon recovering fraudulently issued
stamps, for:

Demand and payment of any such amounts shall not relieve
or discharge such household of any liability, either civil or crimi-
nal, for such additional amounts as may be due under any other
applicable provisions of law. Id.

State as well as federal prosecutions are contemplated by 7 C.F.R.
§270.4(d), which specifies that fraud, misrepresentation, or willful failure
to report information in connection with food stamp applications is subject
to criminal prosecution or civil liability under federal statutes “as well as
to any legal sanctions as may be maintained under State law.” Id. '
This policy is further clarified in program instructions periodically
issued by the Food and Nutrition Service of the U.S. Department of
Agriculture. Thus, FNS(FS) Instruction 736-1 at page 8 (1972) states that:

It is likely, in any case in which a household has fraudulently
obtained coupons, that there have been violations of either State
or Federal criminal laws.

In such cases, continues the instruction, it should be determined adminis-
tratively whether the facts warrant referral of the matter to the appropriate
prosecutorial authorities. In the event of such referral, administrative
collection action should be withheld until criminal prosecution is either
declined or completed, or until such action is approved by the prosecutors.
Where, however, the evidence does not warrant referral for criminal pros-
ecution, or where prosecutorial authorities decline to take action, the State
agency is responsible to initiate collection action. Id.

In New Jersey, the county welfare agencies are responsible for direct
administration of the Food Stamp Program and act as agents of the State
in this capacity. N.J. Food Stamp Manual (FSM) §111, NJA.C.
10:87-1.1(b); ¢f. Essex County Welfare Bd. v. Dept. of Inst. & Agencies,
75 N.J. 232 (1978); Essex County Welfare Bd. v. Dept. of Inst. & Agencies,
139 N.J. Super. 47 (App. Div. 1976). Thus, all references to State agencies
in the federal statutes and regulations apply to the county welfare agencies
with equal force. The provisions of New Jersey’s food stamp regulations
track their federal counterparts, requiring that possible criminal violations
involved in the over-issuance of food stamps be referred to State or federal
law enforcement officials (FSM §691.1, N.J.A.C. 10:87-6.41), and that
collection activities are to be pursued after completion of the prosecutorial
process [FSM §691.2(c), N.J.A.C. 10:87-6.41(a)(2)(iii)).

It is thus apparent that recipients who illegally receive benefits under
the Food Stamp Program are subject to both federal and State criminal
sanctions. E.g. 7 U.S.C. §2024; N.J.S.A. 2A:111-2, -3. See State v. Jeske,
13 Wash. App. 118, 533 P.2d 859, 861 (Wash. Ct. App. 1975). An essential
duty of State and county welfare agencies is to investigate the facts of all
alleged abuses of the program in order to initiate prosecution or collection,
or both.
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) The fact that State or county employees, or em
which contract with the State to issui f)cl)od’ stampsplt%y?z:ig{e;fsndglf:
engaged in federal food stamp activities does not in any way insulate ,thcm
froxp possible prosecution for violations of State law. Such employees are
subject to State prosecution for embezzlement (N.J.S.A 2A:102-1) and
othef .offenses notwithstanding their participation in a federal program
Addmonally,' the).' are subject to federal criminal sanctions which punist;
the unautho_nzed issuance, use, transfer, acquisition, alteration, possession
or presentation 9f such coupons. 7 U.S.C. §2024; 7 C.F.R. §2'}0.4(b) The
State and counties are implicity responsible to investigate the possi‘bility
:lflt;lcx)c}.lt_offenses and report their findings to State, county or federal
Stampneirelsp;]g;;p;prqpnate, just as they would with offenses by non-food
In sum, prosecutions for abuse of the Food Stamp Pr. ipi
ents or employees may be pursued according to Statepando/gornfl rf‘;dt:syrarr(l:;g\l/
The Stgte and county welfare agencies have the responsibility to investigaté
allegations of violations of law, refer such matters to the appropriate
prosecutors, and take action to recoup improperly acquired food stamps
Very truly yours, .
JOHN J. DEGNAN
Attorney General

By: RICHARD M. HLUCHAN
Deputy Attorney General

ANN KLEIN, Commissioner April 18, 1978

Department of Human Services
135 West Hanover Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 3—1978

DcarYCommissioncr Klein:

You have asked for an opinion as to whether the Divisi i
Assistance and Health Services may validly promulgate lréZﬁZt?()rnl\sdﬁildc::
the Phgrmaccutlca] Assistance for the Aged (hereafter “P.A.A."") Program
;xclu‘dmg the coverage of prescribed drugs, insulin, insulin syringes o;
insulin needles for persons who are inpatients in nursing homes or hospi-
tgls. For the followir_lg reasons, you are advised that payments to pharrr?a-
cies may not be denied for prescription drugs, insulin, insulin syringes or
lpsulln' needles of eligible persons solely on the basis of their being inpa-
t1ent§n1]n nursing homes or hospitals. 81

e P.A.A. Program was enacted by Laws of 197
supplement to the New Jersey Medical Ayssistance arlg ls-feacit}llgge,rjiscez
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(Medicaid) Act, N.J S.A. 30:4D-1 et seq. As originally implemented, the
P.A.A. Program provided for direct reimbursement to certain eligible
persons for pharmaceutical costs. As amended by L. 1975, c. 312, effective
February 19, 1976, single residents of the State age 65 and over whose
annual income is less than $9,000 and any married residents age 65 and
over whose combined income is less than $12,000 are eligible for P.A.A.
except if the prescription drug costs of an otherwise eligible person are
wholly covered by any other plan of assistance or insurance, N.J.S.A.
30-4D-21, 23. Although basic eligibility for P.A.A. was thus broadly de-
fined, P.A.A. availability was narrowly limited by income-related deduc-
tible provisions located elsewhere in the statute.

The 1977 amendments, L. 1977, c. 268, effective January 1, 1978,
address P.A.A. availability by removing all deductible provisions in the
Act and substituting a $1,00 copayment requirement. “Thus all eligible
senior citizens® drug costs, less a copayment of $1.00, would be paid by
the State.” Assembly Institutions, Health and Welfare Committee State-

- ment on S. 1790, dated July 11, 1977. Pursuant to these amendments,
regulations implementing the P.A.A. Program were substantially changed.
NJ.A.C. 10:69A-4.3(c) was amended to provide:

P.A.A. does not pay for prescribed drugs, insulin, insulin
syringes or insulin needles for persons who are inpatients in
nursing homes or hospitals. .

Hospital or nursing home inpatients had not been excluded from partici-
pation in the Program under previous versions of the Act and its regu-
lations.

~ In our review of this amended regulation, it is apparent that there
is no authority under the Act, as amended, which would allow for the
blanket exclusion of inpatients at nursing homes and hospitals as a class
from participation in the program. The annual income restrictions and the
requirement that other insurance be used to pay for prescription drugs
prior to reimbursement by the program are the only legislatively authorized
restrictions on eligibility. The eligibility requirements were not affected in
any manner by the 1977 amendments. There is no apparent indication of
a legislative intent t0 exclude any category of otherwise eligible senior
citizens. The Committee Statement on S. 1790 indicates only that *“this
legislation would expand coverage to provide assistance to a larger number
of elderly citizens . . ..” Therefore, it may be reasonably assumed that the
legislature intended to continue as heretofore the coverage of all eligible
persons including inpatients at hospitals, nursing homes and related facili-
ties.

In addition, there is no apparent legislative purpose o delegate its
prerogative to establish the conditions of eligibility for participation in the
program. In this regard, the rule-making authority of the Commissioner
of Human Services is found in N.J.S.A. 30:4D-24 which provides:

The commissioner shall by regulation establish a system of
payments orf reimbursements and a system for determining
eligibility, including provisions for submission of proof of actual
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and anticipated annual income, and evidence of complete or

partial coverage of prescription dru i
t g costs by any o
or insurance plans. Y any other assistance

;l'h;;si;a:rtluf onl:.tshfac; m(lerely authorizes the Commissioner to establish
y which the eligibility of individual appli
s e el . pplicants may be de-
_tl?}l;glen?sdnl;nid;rplt.hileglt;latllvely prescribed general standards of e{igibilit;
icit authority in our judgment to allow the C issioner
to set broad conditions of eligibilit i Tt senior oitizens
y applicable to classes of senior citizen
other than those set forth in the A i 2 regulation
: ct. It is therefore clear that i
which would exclude from the ben i PN
efits provided by the Act senior citi
who are inpatients in nursing hom i " in exocss of
) es or hospitals would be i
the authority granted to the issi i tnistration of o
Do A hony B Commissioner in her administration of the
homg ::S ll:::)c;,g.tshlgg_csted that since the cost of inpatient care at nursing
: itals is so great, income larger than prescribed i
may be presumed for any private pati e sible com
T ) patient. This is an impermissible assump-
i]vcl)lr;. lIi:;:i):ic;?:e; not tonly per;ons who receive income but also persoss
roperty or other resources to pay fi i
hospital care. In using “income” it bacts For peetisntion
I . ome” as the principal basis for participati
. cipation
1:\:/ ;:e R!-ogram:, the lc‘g‘lslature apparently recognized the digtinctign be-
b 1n mtc:ome and “‘resources” previously established by regulations
i ?ngnllg%;}sz;glcald Program. Compare N.J.A.C. 10:94-4.28 with
(J.A.C. 10:94-4.2. erefore, unless an otherwise eli :bll nior citizen’
“income” from all sources, includin income produced by re.
R g current income produced b
sources, exceeds the annual eligibilit i L for
ces, excee ibility standards, he or she is eligibl
Bartxcnpatlo:l in the program wx_thout regard to the value of hi% 0: }f:;;
b;efr?ugces. A determination o_f inpatient eligibility in the program should
ade on a case by case basis and should not assume income in
of eligibility requirements.* e
For these reasons, you are advi
, advised that N.J.A.C. 10:69A-4.3 i
S¢ reas ] ] J.A.C.10:69A-4.3(c) w
?::g?ﬁi ;ir:::f{t01tlzen§dwdhg are inpatients in nursing homes or (h<))sp?g1};
its provided by the P.A.A. Program is inconsi i
n d | A tent with the
governing statutory pro i igibili o
gover g y provisions concerning eligibility and is therefore in-
Very truly yours,
JOHN J. DEGNAN
Attorney General

* The Commissioner does have the
1 n power to define the term “income’ b -
!?[El]?ll;;)n{hls has been dor'le. at N.J.A.C. 10:69A-2.1, which provides in pa):-tn:}glzt
lilnec deeri f,ee((:ielved ,‘Oli) ar:jtnclp:'ted shall include all income received from whatever
) ... Under this regulation, treatment of gifts or contributi
[ » o2 Y k
flaor:ull‘{esn;emcbe{‘shasl income” is pem.u§s1ble, since such gifts or conx:ﬁlétiggigrgz
fot givenu;ezsr G?f?stg;” ?::QQ)AO. :hglble person but are currently made available
; f ave consistently been considered “i "
the purpose of determinin icaid sligibility, 1 DA NI A
g Medicaid eligibility, N.J.A.C. 10:
10:94-4.32(2)(8), and a similar inte gl Tor Doa e eyt
: N rpretation of *'gifts” fi
ports with the supplementary nature of the P.Ai. Proc;'alr)rlll.‘-\.A. purposss com-
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April 25, 1978
RUSSELL H. MULLEN, Acting Commissioner
New Jersey Department of Transportation
1035 Parkway Avenue
Trenton, New Jersey 08625

FORMAL OPINION NO. 4—1978

issioner Mullen:
DearYCoﬁntlxx:ve asked whether the New Jersey I.)gpar.tr.nent of Tliansppr-
tation must receive site plan approval from municipalities for ;h; Ocatll:cri
of auto transformer substations being constructed as part o tce ree <
trification of lines of the former Erie Lackawanna Railway Bon':ip; c);
under a project authorized by the New Jersey '_I‘ransp?‘nanc()jnA (z‘r,x At
of 1968, L. 1968, ¢. 126, as supp}cmemed.(herem_after Bonh A 7c ).nici-
project calls for the reclectrification of railroad lines t!n'ougf . l?a“trical
palities and requires, ‘as an integral part, the gonstrucuon [ \ :’ C cal
substations of various types. With few exceptions, tpe 16 substations
each to be located in different municipalities. Location genera'lll_y is maen-
dated by considerations such as the source and aval.lablhty of uti n%: poc;lil 5,
the length of track a station must serve, th«j, e!ecmcal load to be handle d,
the proper distribution of power, the proximity to other substations a:xt
budget limitations. All substations are to_be constructed “on property
i State for that purpose. i B
acqu_n;ﬁg t1:?’<=\:/h(.:lcrscy Supreme pCourt has addressed thf: issue ofl Sdt'ate
immunity from local land use regulation on several occasions, coné:.u mi
that . . . state agencies are generally immune from the zonmgzi); 1;1;1;1;).
provisions of a municipality.” Berger v. State, 71 N.J. 206, . ( o l(}
Rutgers v. Piluso, 60 N.J. 142, 153 (1972). See also Tow{n' of hatlzén :ﬁat
v. N.J. Highway Authority, 18 N.J. 237 (1955).' The decisions od .
the existence of immunity in a particular case is to be determine 1r(gm
legislative intent. They set forth the key criteria to be examined in mak{ng
that determination: 1.) The nature and scope of the mstrumente;lhty see tmgf
immunity; 2.) the kind of function or land use involved; 3.) t ;aclaxtzn :e
the public interest to be served therel?y; 4)) the effect loca harlx uct‘
regulation would have upon the enterprise concerned; ar}d 5.) the }rr;l;:a '
upon legitimate local interests. 71 NJ at 218. When Ylewed in lig o_
the above criteria, the legislative history and factual circumstances f_ur
rounding this project make it clear thz;t tt.he Department of Transportation
is i m local land use regulation. ) )
* lm’lr‘r;\‘;n];eggrtment of Transportation was established by the Legxslatqac1
as a principal department in the executive branch of state goverrément wi h
broad powers to develop and promote programs fon: efficient an ec}?nc.)mtlo
cal transportation services on a sta}ew1de basis with special emph fﬁ:ds
be given to the preservation and improvement o_f commuter Llr:aulrl : re.
N.J.S.A. 27:1A-1 et seq. In furtherance of these objectives, the 9 iista“‘t{ °
enacted, and the people approved at a general election, .th.e Bond Ac od
the purpose of capital expenditure for the c?st of providing an lmgfl:ovrl
public transportation system for the State.” The Bond Act specitically

reserved $200,000,000 of the proceeds from the sale of bonds for the
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improvement of mass transportation facilities and appropriated all
proceeds from the sale of bonds to the Department of Transportation for
the purposes set forth in the Act. “Improvement of mass transportation
facilities” was defined to include “the development, acquisition by
purchase, lease or otherwise, the construction, reconstruction, improve-
ment, rebuilding, relocation, renewal, establishment or rehabilitation of
mass transportation facilities . . .”” as well as “‘the acquisition of all prop-
erty rights-of-way, easements and interests therein as shall be necessary
for the improvement of mass transportation facilities.”” The Bond Act
further declared that it *“is in the public interest that these essential trans-
portation facilities and equipment be provided in the shortest possible time,
thereby saving on the anticipated increased construction costs as well as
providing a safer, more adequate transportation system.” By L. 1968, c.
424, the Legislature appropriated a portion of the bond sale proceeds for
various mass transportation projects, including the reelectrification of the
Erie Lackawanna and authorized and directed the Commissioner of Trans-
portation “‘to take such steps as shall be necessary to implement and carry
out the program authorized by the New Jersey Transportation Bond Act
of 1968....”

The foregoing leaves little doubt that the Department of Transpor-
tation, in implementing the reelectrification project is, in the words of the
Supreme Court in Rutgers, “an’ instrumentality of the State performing
an essential governmental function for the benefit of all the people of the
State. . ..” 60 N.J. at 153. As such, the Legislature would not intend that
it be subject to restriction or control by local land use regulation. “Indeed”
the Court continued, ‘“‘such will generally be true in the case of all state
functions and agencies.” 60 N.J. at 153. Moreover, where, as in this case,
municipal land use regulation would temporarily delay, and could per-
manently thwart, a state-wide project of general public benefit which the
Legislature has directed be completed in the shortest possible time, the
legislative intent to immunize the State agency responsible for the project
is apparent. As stated by the Court in N.J. Turnpike Authority v. Sisselman,
et al, 106 N.J. Super. 358, 366 (App. Div. 1969) cert. den. 54 N.J. 565
(1969),* “To hold otherwise would delay, disrupt, fragmentize and possibly
defeat completion of this necessary public project, an extensive project
passing through several municipalities.” After citing several cases in sup-
port of the proposition that the Turnpike Authority and similar agencies
are immune from local zoning and planning regulations, the Court ex-
plained, “The rationale of these cases is that legislatively created agencies,
authorized by the superior governmental authority of the State, may not
be subjected to rules and regulations of local governing boards and agen-
cies, in the absence of clear language subjecting the state-created agencies

*The case held that where the Legislature expressly authorized the building of a
highway spur by the Turnpike Authority, that agency was not required to refer
the project to the local planning board for review and recommendation under
N.J.S.A. 40:55-1.3, the source of N.J.S.A. 40:55D-31 in the present Municipal Land
Use Law. It is important to note that neither N.J.S.A. 40:55D-31 nor any other
provision of the Municipal Land Use Law, N.J.S.A. 40:55D-1 ef seq., specifically
subjects the Department of Transportation to local jurisdiction.
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jurisdiction of local boards.’ ]
tO thl(;irjll:ﬂly, there appears to be no local int__crest w.hich, when compared
to the overwhelming evidence in support of immunity, would lead to }he
conclusion that the Legislature intended thg Department of ‘Trans.porta‘tlon
to be subject to local land use regulation in connection .wnth this project.
It must be emphasized, however, that legitimate local m?erests may no;
be arbitrarily disregarded. “And at the very least, even if the propose
action of the immune governmental instrumenta}hty does not reach the
unreasonable stage for any sufficient reason, the mstrl_xmentahty pught to
consult with the local authorities and sympathetically listen and give every
consideration to local objections, problems and suggestions in order to
minimize the conflict as much as possible.” Rutgers v. Piluso, supra, 60
N.J. at 154. This, in fact, is being done by the Department_of Transpor-
tation. A series of public meetings have been' held to .explal.n the pl.'O:ICC§
and its impact to affected communities. Technical mectings with mumclll)a
engineers and administrators have been held to discuss the planned lo-
cation of substations and possible alternatives. Eurthqrmore, an en-
vironmental impact assessment is being prgpared which will gddress 1tsq11{
to potential noise, aesthetic and land use impacts of the project and wi
include a discussion of suggested alternative locations for §ubstauons. The
assessment will be distributed to all affected municipalities for comment
and a public hearing will follow. ((i)nly after the above procedure is com-

i inal decision be made.
pleteI:V lxge:v f;f the above, you are advised that the Department of Trans-
portation, in proceeding with the Erie Lackawanna reelectrification project
is immune from local land use regulations.

i Very truly yours,
JOHN J. DEGNAN
Attorney General

By: KENNETH S. LEVY
Deputy Attorney General

May 16, 1978
JOHN CLEARY, Director .
Office of Cable Television
Board .of Public Utilities
101 Commerce Street
Newark, New Jersey 07102

FORMAL OPINION NO. 5—1978

i r Cleary: .
DearY[:zxrii:Se requgted an opinion as to vt'/hglather ownership of a cable
television system by a municipality is permlsmble. under the Cab.le' Te]c-
vision Act. For the following reasons, you are advised that a municipality
may own and operate a cable television system.

12

ATTORNEY GENERAL

The Cable Television Act was enacted in 1972 to provide regulation
of cable television companies in the public interest under the supervision
of an Office of Cable Television [now in the Board of Public Utilities
(Board) in the Department of Energy]. The Act defines a cable television
company as any “person” owning, controlling, operating or managing a
cable television system. A ““person” in turn is defined to include specifically
“any agency or instrumentality of the state or any of its political sub-
divisions.” N.J.S.A. 48:5A-3(g). The legislative intent to authorize munici-
pal ownership of a cable TV system is further evidenced by N.J.S.A.
48:5A-40 which provides:

[N]othing herein shall prevent the sale, lease or other disposition
by any CATV company of any of its property in the ordinary
course of business, nor require the approval of the Board to any
grant, conveéyance or release of any property or interest therein
heretofore made or hereafter to be made by any CATV company
to the United States, the State or any county or municipality or
any agency, authority or subdivision thereof for public use.
[Emphasis supplied.]

In addition, Board approval is not necessary to validate the title of a
municipality to any lands or interest to be condemned under this statute
for public use. It is thus clear from these provisions that the legislature
has determined that a municipality is a *person’” who can own and operate
a cable television system for public use.

This legislative intent is additionally reinforced by regulations adopted
by the Office of Cable Television. These regulations expressly state that
municipalities and other local political sub-divisions are subject to the
jurisdiction and regulatory authority of the Office of Cable Television and
by definition they are “persons” who can own and operate a cable tele-
vision system for public use.' It is well established that the interpretation
of an administrative agency is entitled to great weight in the construction
of a statute. In re Application of Saddle River, 71 N.J. 14, 24 (1976). These
regulations adopted with apparent tacit legislative acquiescence are, there-
fore, an additional persuasive indication of the presumed legislative
purpose to include a municipality within those entities authorized to own
and operate a cable TV system.

The general regulatory scheme established by the Act does not present
any impediment to a municipality franchising and operating its own cable
television system. Although the initial consent is issued by the municipal

1. N.J.A.C. 14:18-1.1(c) provides as follows:
These regulations apply to:

1. Cable television companies which own, control, operate or manage a cable
television system;

2. Municipalities, cities and counties where applicable.

N.J.A.C. 14:18-1.2 defines a “Cable Television Company” as ‘‘any person owning,
controlling, operating or managing a cable television system.” A “‘person” is defined

to include: “any agency or instrumentality of the State of New Jersey or any of
its political subdivisions.”
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governing body in which the facilities are to be placeld, N.JS.A, 48:5A-22,
the pervasive regulation of rates, charges, services and faqxl}tnes resjtsse‘:-
clusively at the state level with the Office of Cab_le Television. N.J. .b.
48:5A-16 to 21. Ample control and checks on the issuance of consents Ay
a r.nunicipality to itself are apparent throughoudt th% leglslatiye s]?}i_zr;lsi.re_
icipal consent must conform *‘in f.orm and substance to a .
$:rrlli(s:lg? this act and all rules, regulations and orders duly promulga@ed
by the director. * N.J.S.A. 48:5A-25. The information required concermn%
az applicant’s financial responsibility, technical competence and genera
fitness are regulated by statute. N.JS.A. 48:55-27, 28. | consents
The statute provides procedures for the review of municipa Cb
and for the resolution by the Office of Cable '}'«;levnsxon of dlsputesggtl\:e;;
CATV companies, municipalities or ciuizens. N.J.S.A. 40.f > - }
48:5A-10(b)(d)(e)(f) and (g). A municipality mai'1 dcsxgnate1 thets oful:zcc;l
ision as the ‘“‘complaint office” to hear complain
Slfl:)sl:ri’g:z‘.“N.J.S.A. 48:5A-26(b). Moreover, aqd most important, the
Board reviews the application and issues the certlﬁc:gesg?rl ;hteil c;)l?;lt‘r;i-
i jon or operation of the system. N.J.S.A. :5A-15 thr 21.
2?1;, ::rt::;lclaiming to be aggrieved on the issuance ofa ccrtxﬁf:ate apphcg
for. can demand a hearing, and such complaifm, w111“ be heaxl'd., \E’ tk; ?osa;\
y i aint. N.J.S.AL
that there is reasonable ground for the comp J.S.
gg?:-mw). There is consequently no implicit statutory .prohlbmor:
a étinst municipal ownership and operation of a cgble television system.
# You are thus advised that municipal ownership of a‘cgble' televnsn(k))n
system is authorized by the Cable Television Act. A municipality maly gj/
ordinance franchise such operation, subject tolth; rcl:gqlgtory approval an
s vine jurisdiction of the Office of Cable Television.
continuing J Very truly yours,
JOHN J. DEGNAN
Attorney General

By: BLOSSOM A. PERETZ
Deputy Attorney General

i i i through the adoption of rules and

_If it deems it appropriate, the Board may, thro
Eegul;tions, set up separate procedures for municipal CATV approvgl_. Nl,;']S‘t;x
48:5A-2, 6, 9, 10; In re Cable Television, 132 N.J. Super. 45 (App. Div. .
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May 17, 1978
TO SECRETARIES OF ALL PROFESSIONAL BOARDS

FORMAL OPINION NO. 6—1978

A question has arisen as to the number of affirmative votes needed
to authorize action to be-taken by the several professional boards. It is
our opinion that a majority of the existing members of the board is
necessary to take action and conduct the business of the professional
board.*

This inquiry requires an analysis of N.J.S.A. 45:1-2.2(d) which
provides as follows:

d. A majority of the voting members of such boards or
commissions shall constitute a quorum thereof and no action of
any such board or commission shall be taken except upon the

affirmative vote of a majority of the members of the entire board
or commission.

The italicized language was added by recent amendment. Laws of 1977,
c. 285. ’

There is no available legislative history to assist in the interpretation
of this statutory section. It is therefore necessary to discern the probable
legislative intent from the language of the statute together with the import
of its recent amendment. Clearly, prior to its amendment, the statute
reflected the common law rule of “‘quorum.” A majority of all the members
of a governing body constituted a quorum and in the event of vacancy,
a quorum consisted of a majority of the remaining members. Ross v. Miller,
115 NJ.L. 61, 63 (S.Ct. 1935). It was likewise the rule at common law
that a majority of those assembled in a quorum could take affirmative

action and conduct the business of the governmental body. Ross. v. Miller,
supra.

In the interpretation of a statute, its language should not be regarded
to be merely repetitive nor superfluous. Foy v. Dayko, 82 N.J. Super. 8,

* Professional board means The New Jersey State Board of Certified Public Ac-
countants, the New Jersey State Board of Architects, the State Board of Barber
Examiners, the Board of Beauty Culture Control, the Board of Examiners of
Electrical Contractors, the New Jersey State Board of Dentistry, the State Board
of Mortuary Science of New Jersey, the State Board of Professional Engineers and
Land Surveyors, the State Board of Marriage Counselor Examiners, the State Board
of Medical Examiners, the New Jersey Board of Nursing, the New Jersey State
Board of Optometrists, the State Board of Examiners of Opthalmic Dispensers and
Opthalmic Technicians, the Board of Pharmacy, the State Board of Professional
Planners, the State Board of Psychological Examiners, the State Board of Examiners
of Master Plumbers, the State Board of Shorthand Reporting, the State Board of
Veterinary Medical Examiners, and the X-ray Technician Board of Examiners in

the Division of Consumer Affairs; and the New Jersey Real Estate Commission
in the Department of Insurance.
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JOHN .J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General
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May 18, 1978
JOANNE E. FINLEY, M.D., Commissioner

Department of Health
John Fitch Plaza
Trenton, New Jersey

FORMAL OPINION NO. 7—1978

Dear Dr. Finley:

You have asked whether the Public Health Council’s adoption of c.
15 of the State Sanitary Code (10 N.J.R. 189) on April 10, 1978 is
procedurally defective because its text differs from the text of the proposed
rule published on October 6, 1977 (9 N.J.R. 466) and, if so, what corrective
action the Council may take. In addition, you have asked by what
procedure the Council can postpone the effective date of these regulations
should it desire to do so.

On September 12, 1977 the Public Health Council adopted certain
proposed rules regulating smoking in public places. The full text of these
proposed rules was published in the New Jersey Register on October 6,
1977 and after appropriate notice, a public hearing was held on October
20, 1977. On April 10, 1978 the Public Health Council adopted its rules
concerning smoking in public places, but with certain substantive changes
with respect to (1) those persons and entities subject to the regulations,
(2) the appropriate designation of smoking permitted areas, (3) the re-
sponsibility of persons in charge of a public establishment, and (4) a new
provision for a waiver of the regulation in individual cases. N.J.A.C.
8:15-1.1 et seq. The question therefore posed is whether it was incumbent
on the Council to provide new notice to the public of the regulation’s
intended changes prior to its final adoption. For the following reasons,
it is our opinion that it was, and the Council should now readvertise and
schedule a public hearing to give interested persons a new opportunity to
comment and/or submit data and views with respect to the adopted
regulations.

The rule-making authority of the Public Health Council is governed
by the provisions of its enabling legislation and by the Administrative
Procedure Act. N.J.S.A. 26:1A-1 et seq.; NJS.A. 52:14B-1 et seq. The
Council is empowered to adopt the State Sanitary Code as a body of
regulations having the force and effect of law *‘to preserve and improve
the public health.” N.J.S.A. 26:1A-7. Although neither statute expressly
addresses the question of whether the Council may validly adopt a regu-
lation which differs to some degree from the one initially proposed, it is
the implicit legislative purpose that the public have an opportunity to be
heard on significant changes made in the version adopted by the adminis-
trative agency.

N.J.S.A. 26:1A-7 specifically requires the Council to hold a public
hearing prior to the final adoption of any sanitary regulation or amend-
ment thereto or repealer thereof. The Council is also directed to publish
at least 15 days prior to such hearing a notice of such hearing together
with a brief summary of the proposed regulation and a statement as to
where the public may obtain copies of the proposed text. N.J.S.A.
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52:14B-4(a) in the Administrative Procedure Act provides in pertinent part:

Prior to the adoption, amendment, or repeal of any rule,
except as may be otherwise provided the agency. shall:

1. Give at least 20 days’ notice of its intended action.
The notice shall include a statement of either the terms or
substance of the intended action or a description of the
subjects and issues involved, and the time when, the place
where, and the manper in which interested persons may
present their views thereon. The notice shall be mailed to
all persons who have made timely request of the agency for
advance notice of its rule-making proceedings and in ad-
dition to other public notice required by law shall be publish-
ed in the New Jersey Register;

2. Afford all interested persons reasonable opportunity
to submit data, views, or arguments, orally or in writing. The
agency shall consider fully all written and oral submissions
respecting the proposed rule.

With particular reference to the present inquiry, there is an express
legislative direction that «al] interested persons” shall be given notice and
an opporunity to comment on either the terms or substance of intended
regulatory action. An agency’s responsibility in this regard implements the
underlying salutary legislative intent to encourage public input in the rule-
making activities of state agencies. This is, furthermore, consistent with
the general theory of administrative rule-making that the public interest
is served by the promulgation of regulations in advance governing the
conduct of affected persons to insure predictable governmental decision
making. Boller Beverages, Inc. v. Davis, 38 N.J. 138, 151, 152 (1962). The
legislative purposes are not fully served when a rule adopted by an adminis-
trative agency differs in significant respects from a version proposed and
submitted to the public for its consideration.

As a result, the Division of Administrative Procedure in the Depart-
ment of State, the agency charged with the responsibility of administering
the Administrative Procedure Act, has promulgated N.J.A.C. 15:15-4.7
which provides:

(c.) If ... the agency shall determine to revise the text of
a rule previously published, which revision has the effect of enlarg-
ing its original purpose or of increasing the burden upon any person,
the adopting agency shall request publication of any Notice of
Intention to adopt or change a rule and shall accord to the public
further opportunity to be heard.

(d.) If, however, the substantive change effected by such re-
visions shall not have the effect as described in this Section, it shall
not be republished pursuant to this Subchapter, but the agency
may proceed to adopt the rule as modified. [Emphasis supplied.]

As adopted, c. 15 of the State Sanitary Code differs in several substan-
tial respects from the text of the original proposal. Specifically, the adopted
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regulahpp contains a number of definitions and exemptions and a numbe
of corlldmons and/or requirements to separate smokers from nonsmokcrsr
as well as an enforcement pr.oyi.sion, that were not present in the proposeé
version. Although the Prohnbltlon of “smoking in certain public places™
remains the %eneral objective of the Council, the revisions would increase
the .burden on a number of potential persons or public places. M

specifically, the significant revisions in order of their appea in the
adopted text are as follows: ppearance in the

'(l) N.J.A.C. 8:15-1.2(a) precludes the lawful desig-
nation pf a smoking permitted area unless one of four
altemat.lve conditions exists “to minimize the movement of
smoke into adjacent ‘no smoking’ areas:

1. Thcr? isa continuous physical barrier, such as
a yvall, partition or furnishing of at least 41}2 feet in
_hexght to separate the ‘smoking permitted’ or ‘no smok-
ing’ areas. The barrier may contain doors for exit and
entry.

2. There is a space of at least four feet in width
to separate the said areas. This space may be either an
unoccupied area or a section of seating area acting as
a buffer zone and in which smoking is not permitted

3‘. The.ventilation system in the room containiné
both §mqk1ng permitted’ and ‘no smoking’ areas has
total air circulation (recirculated air plus outside air) o‘f
not less than six air changes per hour.

) 4. The concentration of carbon monoxide in the
no smoking’ area shall at no time exceed the concentra-
tion of ca.rbon monoxide in outside air within 12 feet
of the building by more than nine parts per million.

Thg original proposal did not restrict the nature of the area
which the person in charge could designate for smoking. It
merely reqU}red the designation of a special isolated area
where smoking would be permitted. The adopted version of
the regulation now specifies that prior to the designation of
a smoking area, at least one of four alternative conditions
must exist to minimize the movement of smoke into the
adjacent nonsmoking area. This section, therefore, increases
the.potennal burden imposed on both the individual who
desnesnto smoke in public and the ‘“person actually in
charge” of a public place in which smoking is regulated

) N.J.A.C._8115-1.3(a) makes the person in charge (;f
the public plac.e involved *‘responsible for implementation
of and co_mpllance with this regulation.” The original
proposal did not. In view of the penalty provision which
attaches to any violation of the Sanitary Code (N.J.S.A
.26:1A_-10_), the inclusion of such an enforcement pr(;v.isi.or;
is a significant increase in the original burden.

(.3) N.J.A:C. 8:15-1.3(c) prohibits the designation of a
smoking permitted area larger than 75% of ‘“‘the total area
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used by the public” in any public place'and requnres.thin,f
the “no smoking” area be “no less attractive or cc;nvemen o
than the “smoking permitted” area. .The ongmak'proposas
only established a maximum dimension for.smo fmlgl a;;er
in restaurants or “‘eating place.s.” The 1pc1usxon of all 0
public places is a significant increase 1n scope.

It is our opinion that these revisions have the effect‘ of su?:stan.tsntaéz
increasing the burden of compliance upon regélla;elcli ;:ésﬁult}z.rm:;i;ublic
i i islati to provide fu
with the underlying legislative purpose i< A
icipation i le-making activities of state agencies )
participation 1n the rule-r ; encies 200,10 oot
i " tunity to be heard, 1 j 1
“all interested persons’ with an oppor judgment
i i been held on c. 15 prior to 1
nother public hearing should have :
gl:atl a}adopt,ior?. Inasmuch as the regulation has not yet become effective,

the Council may extend its effective date of July 1, 1978 by filing an order -

ivisi ini i ding its order of
i Division of Admlmstratwe_Prqcedure.amcn _ord
:clit:ptti}(l)i filed on April 18, 1978.! This will pro‘g;i.e thfhc?iugilaln:lrzgti:‘;
iti i i i ide the public with ade:
additional period of time to again provi i ) e ice
its i i her public hearing with resp
of its intended action and to hold anot ubl Ih respee,
i he public interest generated by th
thereto. In that regard and in view of t t . gene by the
i iti hat the public hearing and the opp
adoption of ¢. 15, itis sugge§ted the c hearing e o ssed
blic to comment in writing not be limited to \ S .
?é\?igit(?r?spl;lut be open to comment on all the smoking regulatjons in their
entirety Very truly yours,
JOHN J. DEGNAN
Attorney General

1. An order adopting these rules was filed by the Public Health C(f)}mfiil won:th:};e
D.ivision of Administrative Procedure on Aﬁril 18, 11'978 tol::cgfm;l : ;ﬁb;/iz Heam);
i i ng ru

1. 1978. In view of our conclusion that the smoxi P et
) i i t be implemented as of their p

Council are procedurally defective, they may not € e ot

i ly, without passing on th¢ q )
effective date of July 1, 1978. Accgrdmg , ) i n estion o
i f a valid rule is by itsell a su

whether or not a change in the effective date of a c S e
isi dministrative Procedure Act, the

amendment under the provisions of the A O At arder of

uncil, under these unique circumstances, can a it | >

;-fic:;tt}':or(n:(zo postpone the effective date and thereby allow additional time for it

to submit a new proposal in a procedurally correct manner.
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May 26, 1978
DONALD T. GRAHAM, Director

Division of Marine Services

Department of Environmental Protection
Labor and Industry Building

Trenton, New Jersey 08625

FORMAL OPINION NO. 8—1978

Dear Director Graham:

You have asked whether Laws of 1975, c. 354, N.J.S.A. 12:3-37.1,'
changes the requirement that the conveyance of an interest in State
tidelands must be supported by adequate consideration in the amount of
the fair market value of the interest being conveyed. In particular, you
wish to know whether the New Jersey Department of Environmental
Protection’ may grant a perpetual lease of such lands to a municipality
for no or nominal consideration under the above statute. For the reasons
set forth herein you are advised that both questions must be answered in
the negative. :

Article VIII, §4, par. 2 of the Constitution of 1947* establishes a
permanent school fund for the equal benefit of all the people of this State.
In so doing, the Constitution provides a mechanism whereby the legislature
“may” appropriate ‘“‘money, stock and other property” to that fund.
However, the Constitution also establishes that, once appropriated, such
“money, stock and other property” is irrevocably dedicated to the school
fund. The language of Article VIII is unequivocal; the fund for the support
of free public schools is to be “perpetual” and may not be violated “for
any other purpose, under any pretense whatever.”

The dedication of State-owned lands “now or formerly lying under
water” to the permanent school fund by the State legislature (N.J.S.A.
18A:56-5) fulfills the mandate of Article VIII. Thus, the constitutional
provision, in conjunction with the legislative enactment, “identifies the
fund therein referred to” and operates to protect the fund, both capital

1. “The State is authorized to lease or otherwise permit the municipal use of riparian
lands owned by the State and situate within or contiguous to said municipality,
when said lease or use is approved by the Department of Environmental Protection,
without consideration or at nominal consideration, and to be maintained and used
exclusively for park and recreational purposes. Said lease or use agreement shall
contain a limitation that if the riparian lands are not maintained and used in

accordance with the provisions of this act, such lease or use agreement shall be
of no further force and effect.”

2. The Natural Resource Council is presently authorized, subject to the approval
of the Governor and the Commissioner of the Department of Environmental Protec-
tion, to convey State owned riparian lands. Conveyances are signed by the Attorney
General and the Secretary of State as attesting witnesses and the Secretary of State

affixes the Great Seal to the document. N.J.S.A. 12:3-7; 12:3-10; 13:1B-13;
13:1D-3(b).

3. Substantially a restatement of Article 1V, §7, par. 6 of the Constitution of 1844,
4. Initially L. 1894, c. 71, and L. 1903, c. 1, §168, codified as R.S. 18:10-5.
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and income derived therefrom, ‘‘against trespass by the legislature.” Ever-
son v. Board of Education, 133 N.J.L. 350, 352, 353 (E. & A. 1945), aff'd
330 U.S. 1, 67 S. Ct. 504, 91 L. Ed. 711 (1946); see State v. Rutherford,
08 N.J.L. 465, 466, 467 (E. & A. 1923). Together, Article VIII and N.J.S.A.
18A:56-5 prevent the removal of riparian lands from the school fund and
impose limits on the use of such lands in order that the fund may not
be impaired.

The earliest cases dealing with riparian land questions confirm the
inviolability of the school fund. Thus, the restrictions of the Constitution
were held to prevent the grant or conveyance of tide flowed lands for less
than adequate consideration, even to 2 municipality for a public purpose.
Hendersonv. Atlantic City, 64 N.J. Eq. 583 (Chan. 1903);* In re Camden,
1 N.J. Misc. 623 (Sup. Ct. 1923). Seaside Realty Co. v. Atlantic City, 74
N.J.L. 178 (Sup. Ct. 1906), aff'd 16 N.J.L. 819 (E. & A. 1908), underscored
this position by validating L. 1903, c. 387, which required the payment
of consideration as then fixed by law for tidelands purchased by a munici-
pality for recreational purposes. By declaring that “the schedule of the
rates fixed for all purchasers” was to be applied in this situation, the Court
insured that proper compensation was received by the State. 74 N.J.L. at
181. It is clear then, from the early cases, that adequate consideration must
be received for land held by, or as & source for, the school fund. Cf. River
Development Corp. V. Liberty Corp., 51 N.J. Super. 447 (App. Div. 1958),
aff’d per curiam 29 N.J. 239 (1959). .

I ater cases have not changed the basic approach of these early de-
cisions. Garrett v. State, 118 N.J. Super. 594, 599 (Ch. Div. 1972), reiterates
the Henderson proposition that “a gift of (State tidelands), even for public
purpose is, unconstitutional,” Other cases have affirmed the State’s ““dis-
cretion when and how to transmute this property into money and to make
all reasonable regulations for the use of the property until it (is) sold.”
Henderson v. Atlantic City, supra, 64 N.J. Eq. at 587. See LeCompte v.
State, 65 N.J. 447 (1974) (the State has broad powers in setting the
compensation to be paid for any grant of tidal lands); Atlantic City Electric
Co. v. Bardin, 145 N.J. Super. 438 (App. Div. 1976) (the State may grant
a revocable license to lay submarine cable beneath tideland waters and
determine the consideration thereof); LeCompte v. State, 128 N.J. Super.
552 (App. Div. 1974), certif. den. 66 N.J. 321 (1974) (the Natural Resource
Council, with the approval of the Governor and the Commissioner, has

5. Dictum in Henderson v. Atlantic City suggests that a “privilege could be granted
to a municipality to use (State owned tidelands) as a park until such times as the
state thought it to the benefit of the school fund to transmute the Jand into money
by sale or lease.” 64 N.J. Eq. at 587. N.J.S.A. 12:3-36 permits the use of such lands
by a municipality for park and other public purposes “for a nominal consideration”
until the State decides to grant a fee in this property to such municipality “‘or to
other grantees for . .. adequate compensation . . . ' Formal Opinion-1960, No. 18,
which addresses questions raised by N.J.S.A. 12:3-36, interprets “adequate’ to mean
«constitutionally sufficient” but cautions that this statute may not be used to
“indirectly” impair the school fund. Jd. at 40. Should an “jrrevocable conveyance
for full consideration at a later date” be in any manner prevented or substantially
impeded, then “‘a lease or permit revocable in law would be(come) perpetual in
fact” and, therefore, unconstitutional. Id. at 40.
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complete discretion as to whether, when i
scre , g and at what price it will i
?] ggz;r)n(?t{eng?r:a’n l.ands); ¢f. O'Neill v. State Highway gept lSOWI\II”J lS;g;
( ate’s interest in riparian Jands cannot be (os.'t b dv
fi(t)ls:ii)s};)l?c }?rl prgscll)'lpgoln, nor can the State be estopped fromya:se‘;firr?z
ands by delay or inaction). See also Mead, 1
Redevelopment Agency v. State, 112 N o
. . , .J. Super. 89 (Ch. Div. 1970 "
ggrfurétémgg 23(31597(;?7(3), ap;zjeal dismissed 414 U.S. 991,94 S C)’l a{ﬁ;
. Ed. expenditures for land reclamation may be de-
gllllcted from the proceeds paid over to the school fund by the Hacyke:sa ek
ea(j\olwlan}?s Development Commission). ¢
s0, the courts in recent cases have affirmed the w
] . oL i ell settled -
::t?l:}::asttl:ta’ddmon tohthe interests of the school fund, an essentieal gll;(r)ggsse
State’s owners ip in tidelands extends as wéll to i
recreational needs of the citizens of the State i O ot e bl
i in furtherance of th i
;Bu;t.ali?grézlugg’/hz)of ngtune City v. Borough of Avon-by-the-Sea. 61 l\?}) u2b9h6c
» 310 and cases cited therein. It is therefore n ha .
constitutional obligation to preserve the assets of e o
£ C the school fund b
together and consistent "o i in heae
together and cons el.‘l with the furtherance of the public trust in these
StateC}}:xft;giM of :l}:e L?ws of 1975, N.J.S.A. 12:3-37.1, authorizes the
or otherwise permit the municipal use t: ipari
owned by the State without considerati £ orieal consider.
Y ] e eration or at a nominal ider-
igoigt.e.ré:;zl(;xs_wely for park and recreational purposes.” A statuf:ls]lsll(:ilfll;i
in a manner to render it constitutional. S ]
56 N.J. 346, 350 (1970). Further e o v
s . F more, the legislature is deemed t
grzﬁ)eurgill);z:);zvesr;a;t}vxltl;;ts <;wn legislation and its judicial construc(t)iotr)le
. , 53 N.J. 167, 174 (1969). Thus, the legislat :
was aware of the line of cases which has con is e ey
war tently held the school
to be inviolate. It also undoubtedly acted i ecognit e toa
] ted in recognition of th i
doctrine as well as the constitutiy mitations 1 o P e,
1 onal limitations imposed by th
ifxl:nt%e];gzzg;i’t 1éfn:}l:_st t;e assumed to have been ?he impﬂcitcpiigggcl
! T is statute to authorize the grant of riparian 1
consistent with these considerations. To gr e ana i
; nsider: . t perpetual lease d ir-
revocable licenses to municipaliti o, i o woult
: palities for no or nominal i
be an improper exercise of authori R oot
rity by the Natural R i
On the other hand, the use of State ti e et
b s te tidelands for parks and i
uses by municipalities in furtherance of o e
the public trust doctri
effectuated by the grant of i etent with e
effectuated by ! sc}ngI furl:'fvocable leases or licenses consistent with the
In conclusion, therefore, it is our opini
] s , opinion that the Natural
Council may not, pursuant to Laws of 1975, c. 354, N.J.Su/l;xa 1%?35?311;(;6
fé:gtagopne;lp;tual lease of State tidelands to a municipality.folr pa.rk a;ld,
urposes at no or nominal consideration. S
must be supported by adequate consi ion i ot of e
ideration in th i
market value of the interest being conveyed. in the amount of the fair
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DEBORAH T. PORITZ
Deputy Attorney General
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June 23, 1978

JOHN P. CLEARY, _D'irector
Office of Cable Television

80 Mulberry Street

Newark, New Jersey 07102

FORMAL OPINION NO. 9—1978

Dear Director Cleary:

You have requested our opinion whether 2 cable television company

ay transmit a game which it characterizes as “bing_o” withtc:lg‘t1 Vi(;l:t(l)l"llgr
lsrtlaza constitutional and statutory provisions regnﬂapng gam n; tgl')ingo i
iudgment the game in question, although called bingo, :s 10t bing0 o
'::on%titutionally and statutorily defined. Fur;}_lerén c:rr:,s;‘t:gus ::ﬁogn mbioe
ithi t of sponsorship by § .
only within the narrow aspec e enented.
i respects the game may be la y pr 4 )
fore,'lzgeagoc:;?:utioﬁ of 1947 declares the strong pul?i[lc ﬁgl;ciznz:ﬁ)a;:(sjt
i bling specifica ,
ino. Except for particular forms of gam c fone
%;;n ?.t;{sslaturepis prohibited from authorizing any kind of gambling

trictions and control thefeof have been
d authorized by a majomyhof th; vot;,s
i i shall hereafter be
by, the people at a special election or
(s:zi)tmi{tcd to,pand authorized by a majority of the v?:tes ;z:s;
thereon by, the legally qualified voters ‘of the State ’;/o 1;%
general election. . .. [N.J. Const. (1947), Art. 1V, §7, 92.

unless the specific kind, res
heretofore submitted to, an

ople are not. required with

issi izati the pe red
Submission to and authorization by p Pl e o this requite )

respect to the forms of gamb}ing expre§sly Tn
section, including “bingo” in subsection A:

It shall be lawful for bona fide veterans, charitablt_z, e:lltx];as-
tional, religious or fraternal organizations, civic and service R

*bingo” i t that of consideration paid
1. The format is that of “bingo” 1n all respects excep

i rize

ici i t one hour and will feature three p
articipants. Each game is to last ¢ rec prize
::u:tg:rizs. Ths viewer achieving diagonal, diamond, up, acros;u-c:ire ((iic;;r;x; :l(:'%le and
who is the first to contact the studio by t'xl’.l\e}})lhone w::]lcb:naé\:r rded free M. with

i t one month. The game will then resu * the v
c_)ff'lce s;r(\’l:::; iop to $100 being awarded to those viewers achlcvmlg X orr'i‘ b:;?lig
l;rrxlc;cbslackout bingo (the entire card b;i'ng f’lllel?). 'll'}:ie: (r)lu:lx::);;; ;u’:\iJ r:;t::: :nd }l)etlers
. d by chance from a machine in the stucio, : ers
Zt' ralr;dggl :: a t)c,)te board shown to the home audxenc;._Presentatnon c;fr‘l (;hsagﬁ me
'lsg t{omcd upon a contract signed by the cable television company raaty
lr;erghanls whose products are gi.ven als p3r;zes ang \::lsoi’ea }rllsaxggoarfeo ;P i
i h of the approximately mercha ) ) ek
mentlon::i. iziiod' in retu};ﬁ, the cable television company provides, 'mdaevd;t:r)ld
sponsorﬁof of the ;ponsor‘s name, posters and streamers for st.o;e “t“gh:rge and
:)9 m: ncards to be distributed to viewers. The cards are given w:jt oul b e

wlintﬁout condition of purchase, but a viewer may obtain a card only by

one of the participating stores.
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volunteer fire companies and first-aid or rescue squads to con-
duct, under such restrictions and control as shall from time to
time be prescribed by the Legislature by law, games of chance
of, and restricted to, the selling of rights to participate, and the
awarding of prizes, in the specific kind of game of chance some-

times known as bingo or lotto, played with cards bearing numbers
or other designations, 5 or more in one line, the holder covering
numbers as objects, similarly numbered, are drawn from a recep-
tacle and the game being won by the person who first covers a
previously designated arrangement of numbers of such a card,
when the entire net proceeds of such games of chance are to be
devoted to educational, charitable, patriotic, religious or public-
spirited uses, in any municipality, in which a majority of the
qualified voters, voting thereon, at a general or special election
as the submission thereof shall be prescribed by the Legislature
by law, shall authorize the conduct of such games of chance
therein.

The question presented is whether the sort of activity conducted by
the cable television company is encompassed by these constitutional
provisions. The Supreme Court of New Jersey in Martell v. Lane, 22 N.J.
110, 118 (1956), adopted the dictionary definitions by defining “‘to gamble”
as “[t]o stake money or any other thing of value upon an uncertain event;
to hazard; wager” and “gambling” as “the act of playing or gaming for
stakes.” In the following paragraph of Martell the court mentioned the -
constitution prohibition upon legislative sanction of gambling unless
authorized by the electorate, thereby indicating that these were the con-
stitutional definitions. In an earlier case, moreover, the court emphasized
the element played by risk in gambling activity by defining gambling as
“the act of risking or staking anything on an uncertain event.” State v.
Western Union Telegraph Co., 12 N.J. 468, 490 (1953). The lower courts
have held equivalently by stating that “the three components of a gaming
episode are price, chance and prize.” State v. Ricciardi, 32 N.J. Super. 204,
207 (Law Div. 1954), aff’d 18 N.J. 441 (1955); O'Brien v. Scott, 20 N.J.
Super. 132, 137 (Ch.Div. 1952). See also Formal Opinion No. 17-1961, dated
August 1, 1961.

To be sure, some New Jersey cases have indicated a broader definition
of “consideration,” but these decisions either dealt with statutory police
power enactments more rigorous than the constitutional requirement or
offered as legal principle statements apparently at variance with the more
modern decisions. In Hunter v. Teaneck Township, 128 N.J.L. 164, 168-69
(Sup. Ct. 1942), construing a municipal ordinance prohibiting “game[s]
of chance,” the former Supreme Court mentioned a line of precendent
from other jurisdictions stating that “if the game is designed to and does
appeal to, and induces, lures, and encourages, the gambling instinct, it
constitutes a game of chance,” but Judge (later Justice) Haneman in
O’Brien v. Scott, supra, lucidly observed that that test “begs the question
[since] we are again relegated to an ascertainment of the meaning of the
basic word ‘gambling.” ™ 20 N.J. Super. at 137.

The decisions in State v. Berger, 126 N.J.L. 39 (Sup. Ct. 1941), and
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Furstv. A &G Amusement Co., 128 N.J.L. 311 (E. & A. 1942), are explained
by the opinion of the new Supreme Court in Lucky Calendar Co. v. Cohen,
19 N.J. 399 (1955). Relying upon those earlier decisions, the Lucky Calen-
dar court construed the statute forbidding lotteries as it then existed and
held not only that the statute did not require consideration of any kind,
Id. at 410-14, but that, even if consideration were required, it was present
in the form of a participant’s inconvenience in simply filling out a coupon.
1d. at 414-18. With Berger having held that payment for admission to a
theater was consideration and with Furst having held that mere attendance
without payment satisfied that requirement, the court in Lucky Calendar
concluded that the statute demanded only consideration sufficient to sus-
tain a simple contract. Id. at 415. Nevertheless, as the Supreme Court itself
said, Id. at 417, and as the Attorney General later pointed out, Formal
Opinion No. 17-1961, Lucky Calendar was dealing with a legislative defi-
nition. Through N.J.S.A. 2A:121-1 et seq, the Legislature had in effect
created a statutory type of “gambling” which required no consideration
whatever or only the most minimal consideration. The constitutional defi-
nition was untouched.?

In fact, Lucky Calendar when combined with subsequent legislative
response supports our conclusion that the game proposed here is neither
“gambling” nor *bingo” within their constitutional and statutory mean-
ings. In 1961 the Legislature amended the lottery statute to provide a
definition of “lottery” which, while accepting actual inconvenience as a
form of consideration, exempted games in which the only consideration
was the doing of an act to enter the class of eligible persons. N.J.S.A.
9A:121-6. The Attorney General later held, however, that box-top contests
and contests open to patrons of a theater or a store remained unlawful,
Formal Opinion No. 17-1961, and, presumably in response to this con-
clusion, the Legislature in 1964 again revised the lottery statute to
authorize such games and to circumscribe the meaning of “consideration”
so as not to include actual inconvenience:

As used in this chapter, the term ‘lottery’ shall mean a
distribution of prizes by chance in return for a consideration in
the form of money or other vajuable thing. Consideration shall

2. The Court of Errors & Appeals in Furst v. A. & G Amusement Co. had intimated
that the definition of “consideration” adopted there, which comprehended mere
attendance at a theater drawing, was the constitutional definition. 128 N.J.L. at
312. That statement, nonetheless, seems {00 broad in light of later judicial and
legislative action. As has been discussed the Supreme Court and the lower courts
have emphasized the requirement of risking something of value, and the Legislature
itself has determined, presumably without infringing constitutional boundaries, to
revise the statutory definition of “lottery” so as to exclude games in which consider-
ation does not take the form of money or some other item of actual value. That
statutory modification would have to be invalidated as unconstitutional il the Furst
statement concerning attendance without payment of value being consideration were
considered constitutional doctrine. But since a statute must be construed so as to
render it constitutional if possible, State v. Profaci, 56 N.J. 346, 350 (1970); State
v. Hudson County News Co., 35 N.J. 284, 294 (1961); Woodhouse v. Woodhouse,
17 N.J. 409, 416 (1955), the statement should instead be considered only dictum.
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not be dee:med to exist with respect to a distribution of prizes
!)y chance in a contest where admission to the class of distributees
is based upon the submission of a box top, package, label, coupon
or other similar article connected with merchandise pro&uced or
sold by the sponsor of the contest in the regular course of busi-
ness, provided that the sales price of said merchandise does not
include any direct or indirect charge to the purchaser for the right
to participate in such contest. [N.J.S.A. 2A:121-6.]

Consequently, the lottery statute as it stands now do
in which consideration does not take the form of zi::;yczﬁd:ﬂeggtmhg
item of actuz.il value. As mentioned, note 2, infra, the statute by so provid-
ing would violate the state constitution if “consideration” in a constitu-
tional sense included slight inconvenience or even no inconvenience what-
ever. The Ncw.Jersey constitution is, however, “not a grant but a limitation
pf powers,” with the Legislature free to exercise the power of sovereignty
if pot so restricted. Gangemi v. Berry, 25 N.J. 1, 7 (1957); Behnke v. N.J.
Highway Authority, 13 N.J. 14, 24 (1953); State v. Baldinotti, 127 N.J..L..
46, 48 (Sup. C.L 1941)." A statute must, therefore, be interpreted so as to
rende‘l: it cqnstltu.tional if possible. Cases cited, note 2, infra. To conclude
that “consideration” is so broad a term would require constitutional
;2:;‘11'mgdotf the Er(;(sicpt ;/;gsion of the lottery statute; the Attorney General
ined to so hold in 1, F ini -
declined to o bold , Formal Opinion No. 17-1961, and we reaffirm
Not only does the constitutional definition of “gambling”
iny the staking -of an item of value upon chance,gbut thisg r::Sﬁ?rgzzi
is an element of both the constitutional and statutory definitions of
bmgq” z}nd the statutory definition of “lottery.”” The constitutional
provision includes * the selling of rights to participate,” and the equivalent
statutory deﬁﬁition within the Bingo Licensing Law, N.J.S.A. 5:8-24 et
seq, requires the “selling [of] shares or tickets or rights to partici SR
N.J.S.A._ 5:8-25. Without doubt the Legislature, asgit oncepdid w?titie.gél.'d
to !ottenes, could regulate as an exercise of the police power an activity
whl(fh_, as that proposed here, does not include the selling of rights to
participate, but it has not done so. The only restriction is that of the
constitutional provision and the substantially identical statutory definition
and thgt_deﬁmtxon does not comprehend this kind of game, for here right;
to participate are not sold, but are given away at no cost to all who ask
_Moreover, as has been discussed, the game is not a lottery, since unde;
its present statutory definition the necessary consideration mlilSl be “in the
form of_money or other valuable thing,” N.J.S.A. 2A:121-6, and that sort
of consideration will not be present. ,
Our.conclusion is buttressed by two federal decisions. In Federal
Communications Comm'n v. American Broadcasting Co., 347 U.S. 284, 294
74S. Ct. 593, 98 L. Ed. 699 (1954), the Supreme Court of the United States
held that the mere listening to a program was not of itself' consideration
so as to make the game show a lottery within the meaning of a federal
statute whose elements were consideration, chance and prize. Similarly
Qap[es Co'\ v. United States, 243 F. 2d 232, 234 (D.C. Cir. 1957), held lha£
viewers did not provide consideration by journeying to a sponéor‘s store
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to obtain the necessary game card.’ While these decisions do not directly
bear upon New Jersey law, they do reinforce our opinion both that the
state constitutional prohibition is relatively narrow and that the game
proposed will not violate either that provision or the statutory sections
cited.

Although we have concluded, consequently, that the game is generally
lawful, we wish to note that the game would be unlawful in one particular.
As discussed, the game is not a lottery under the definition of N.J.S.A.
2A:121-6, but the game would constitute a lottery under the statute con-
trolling the retail sale of motor fuels. N.J.S.A. 56:6-1 et seq. The statute
provides that:

It shall be unlawful for any retail dealer to use lotteries,
prizes, wheels of fortune, punch-boards or other games of chance,
in connection with the sale of motor fuels. [N.J.S.A. 56:6-2(f).]

Although “lotteries” is not defined by this statute, the judiciary has declin-
ed to adopt the definition of N.J.S.A. 2A:121-6. In United Stations of New
Jersey v. Kingsley, 99 N.J. Super. 574, 585-86 (Ch. Div. 1968) and United
Stations of New Jersey v. Getty Oil Co., 102 N.J. Super. 459, 467-68 (Ch.
Div. 1968), the Chancery Division held the definition contained within the
lottery statute did not control the Title 56 provision and that, adhering
to Lucky Calendar v. Cohen, supra, consideration is not required, 99 N.J,
Super. at 486, and, alternatively, consideration is present with the mere
visiting of the service station by a customer. 102 N.J. Super. at 468. The
court so held because the legislative purposes underlying the two statutes
differed, the lottery statute having been designed to prevent the public from
being defrauded of their money in return for a chance to receive something
possibly of less value than the sum invested and the motor fuels trade
statute having been designed to regulate the adverse aspects of competition.
These decisions, therefore, support still further our conclusion that the
Legislature is constitutionally free to impose upon various activities restric-
tions more or less rigorous in order to protect the public welfare and that
it has not done so with respect to the game in question here. Nonetheless,
since a gasoline station dealer may not operate a lottery as thus defined
at his place of business, he would also violate the statute dealing with the
sale of motor fuels if he did so through a communications medium such
as cable television. Consequently, a cable television company presenting
the proposed game should not contract with service stations to sponsor
the game.

3. The position of the Federal Communications Commission adheres.to these
decisions, for in its letter of June 28, 1976 addressed to the Telamerica Corporation
that agency ruled that with no purchase from participating merchants being neces-
sary to participate, “‘it is our view that the element of consideration is not present
and that, accordingly, the proposed cable bingo game would be compliant with our
rules.”
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_ In summary, we have concluded t
ducted on cable television is lawfu] ex}::aez)tthtz gs::ecfgosz?e? be con-
Very truly yours, .
JOHN J. DEGNAN
Attorney General
By: BERTRAM P, GOLTZ, JR,
Deputy Attorney General

JOSEPH H. LERNER, Director Tl 19, 1978
Division of Alcoholic Beverage Contro]

Newark International Plaza

U.S. Route 1-9 (Southbound)

P.O. Box 2039

Newark, New Jersey 07114

FORMAL OPINION NO. 10—1978

Dear Director Lerner:

For many vears the issi
¢ permissible hours for retai] sal i
ll.))c-:v§r_elges for off-prgmlses consumption were governed Ssyeaofu?f:cg? (;}[}lc
I ;vxsnon of Alcohollq B_everage Control. NJ.A.C. 13:2-36.1 rohibit, g
ales on Sunday and limited sales on other days to the hours. ofp9'00 alri

to 10:00 p.m. In 197] th Legi
provides as follows: € Legislature enacted N.J.S.A. 33:1-40.3 which

o thWheneve.r the sale of alcoholic beverages for consumption
¢ premises and off the premises or either thereof is

of the Division of Alcoholic Beverage Control, by the holder of

and lellthorized in said municipality,
parts of ordinances and re i i
\l 1 gulations of the Directo
the Division of Aleoholic Beverage Control inconsistent withrlf?ef

.. f
provisions o th]S act are SUpelSedCd to t]lc extent of such m-
COllSlStenCy.

29



ForMaL OpiNiON

Therefore, the sale of malt alcoholic beverages for off-premises consump-
tion is permitted during the same days and hours during which munici-
palities permit the sale of alcoholic beverages for on-premises consump-
tion.

In the resolution of the question of whether the statute includes an
S.B.D. licensee,' it is significant to note that its literal terms do not restrict
its application to any particular class of licensee. The operative language
states, without qualification, that under the circumstances described in the
statute, a municipal ordinance or Division rule “shall authorize the sale
of malt alcoholic beverages in original . . . containers for consumption off
the premises on the same days and during the same hours as the sale of
alcoholic beverages for consumption on the premises . . . While the prefa-
tory language refers to “retail consumption or retail distribution license,”
it merely describes the contingency which must exist before a right to make
such sales arises. It does not place a limitation on the particular class of
licensee permitted to make the sale. In the event the Legislature intended
such a limitation, it could have stated a qualification in express terms. An
additional qualification which the Legislature has failed to include in its
own enactment should not be inferred by indirection. Crastel v. Board of
Commissioners, Newark, 9 N.J. 225, 230 (1952). See also State v. Congden,
76 N.J. Super. 493, 501-502 (App. Div. 1962). 1t is therefore clear that
whenever a rule or ordinance permits the sale of alcoholic beverages for
on or off-premises consumption by a retail consumption or distribution
licensee, then any duly licensed person may sell malt alcoholic beverages
for off-premises consumption.

This construction of the plain terms of the statute is reinforced by
the underlying legislative purpose. The statement accompanying the bill
(52108) and the Governor's statement indicate it was designed to provide
additional convenience to the general public in the purchase of malt
beverages. Significantly, both statements make reference to “‘package
stores,” a term as readily applicable to S.B.D. licensees as to other distribu-
tion licensees. It is therefore apparent that the principal legislative purpose
was simply to increase public convenience in the purchase of malt alcoholic
beverages. A construction of the statute which would exclude S.B.D.
licensees from its terms would be inconsistent with this expressed legislative
history.

Furthermore, it would be anomalous to interpret the statute to limit
S.B.D. licensees in' the sale of malt alcoholic beverages to different hours
than any other retailer who is privileged to make package sales. S.B.D.’s
historically have been subject to the same hour restrictions as other
licensees engaged in comparable sales. A.B.C. Bulletin 380, Item 10. It
cannot be assumed that the Legislature intended to substantially depart
from this administrative practice and place more onerous hourly restric-
tions on this small class of licensees. A statute should be interpreted to
avoid unreasonable or absurd consequences. Davis v. Heil, 132 N.J. Super.

1. S.B.D. licensees are entitled to sell “unchilled, brewed, malt alcoholic beverages
in original containers only, in quantities of not less than 144 fluid ounces,” both
to retail licensees, at wholesale, and to the general public at retail, for off-premises
consumption. See N.J.S.A. 33:1-11(2c).

30

ATTORNEY GENERAL

283, 293 (App. Div. 1975); In re The Summit and Elizabeth Trust Co., 111
N.J. Super. 154, 168 (App. Div. 1970). Therefore, we conclude that it was
the legislative intent that malt alcoholic beverages in original containers
be more readily available to the general public by extending the hours and
days of sale for all licensees, including S.B.D. licensees.

Parenthetically, assuming the prefatory language of the Act, which
}'efers to the “holder of a retail consumption or retail distribution ]i,cense ”
is deemed to be a condition of the authority to make the sale under tl’1e
statute, an S.B.D. licensee would in any event be encompassed by its terms.
Th‘?_D1v1sion of Alcoholic Beverage Control has concluded that an S.B.D.
is “in part, a retail licensee.” Re Berkeley Beverage Co., A.B.C. Bulletin
331, Item 4. That it is a distribution license is manifested by its name and
the nature of the privileges granted by it. N.J.S.A. 33:1-11(2)(c). Also, the
Division of Alcoholic Beverage Control has consistently held that retail
sale§ by such licensees are subject to the same regulations which govern
refall sales of package goods by other retail distribution licensees. See Re
Riverside Distributors, A.B.C. Bulletin 611, Item 11; A.B.C. Bulletin 580
Iten} 10; Re K & O Ligquor Store, A.B.C. Bulletin 201, Item 7. If thé
L;gllslature intended to depart from this administrative practice of main-
taining cpmparabi]ity between these classes of licensees, it could have used
the specific statutory designation of the kind of license for which it in-
tended the privilege of selling during extended hours to be applicable.? The
use of t}',le more general terms *'retail consumption” and “retail distribution
licensee” is a compelling indication that the presumed legislative intent
was to encompass all licensees privileged to make retail sales. Therefore
an S.B.D. licensee should be considered a retail distribution licensee ag
that term is employed in the statute.

In conclusion, you are advised that under the provisions of N.J.S.A.
33:1-40.3 $tate Beverage Distributor’s licensees may sell malt alcoholic
beverages in original containers for off-premises consumption on Sundays
and weekdays during the same hours as the sale of alcoholic beverages
for on-premises consumption is permitted.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: MART VAARSI
Deputy Attorney General

?. For example, it could have limited the privileged to *“Class C” li

‘Plen'fary”retall consumption,” *‘seasonal retail cogsumption," “;:leni::;nrietsai?rditz
tribution” or “limited retail distribution” licensees. See N.J.S.A. 33:1-12. It is
evnd_em froxp other portions of the Alcoholic Beverage law that wh'cnev;:r the
.nglslat.ure mtenc!s for a provision to apply only to a specific type or class of license
it invariably specifies the type or class by its exact statutory designation. See, e X
N.JS.A. 33:1-12.14, 15, 17, 23, 25, 26, 27, 28, 20 and 39; N.Y.S.A. 331-17; N.J S A,
33:1-19.1; N.J.S.A. 3311-23 (c. 246, L. 1977). LT
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September 27, 1978
COLONEL CLINTON L. PAGANO
Superintendent
Division of State Police
Box 68
West Trenton, New Jersey 08625

FORMAL OPINION NO. 11—1978

Dear Colonel Pagano:

In Formal Opinion No. 23—1977 we concluded that the statutory
exemption from the Private Detective Act of 1939 for ... any officer or
employee solely, exclusively and regularly employed” by an enumerated
government agency was applicable only while municipal police .ofﬁcers
perform police related activities for and on behalf of the municipahgy. The
performance of police related activities by off duty policemen which are
not under the supervision of a municipality, it was further concluded,
would subject them to the requirements of the Private Detective Act to
the same extent as would police related activities performed by any other
person. As a result, we advised that off duty police officers who engage
in activity regulated by this Act would be subject to the licensing require-
ments of the Act except to the extent commercial enterprises and similar
private entities made arrangements directly with the employing munici-
pality to use policemen during their off duty hours. Questions have subse-
quently arisen as to the meaning of that opinion and the interpretation
of this Act as it bears on these activities of off duty municipal policemen.
As a result, you have asked for clarification.

Initially, it is necessary to review the pertinent statutory provisions
in order to determine the nature of the activities comtemplated by the
Legislature. N.J.S.A. 45:19-10 makes it unlawful for an unlicensed person
to “engage in the private detective business or as a private detective or
investigator or advertise his . . . business to be a private detective business”
without having first obtained a license to conduct such business from the
Superintendent of State Police. The statutes further provide in N.JS.A.
45:19-11 that any person desiring to conduct a private detective business
or the business of a private detective shall file an application with the
Superintendent of State Police. The term “private detective business” is
defined in N.J.S.A. 45:19-9(a) which states in pertinent part:

The term ‘private detective business’ shall mean the business
of conducting a private detective agency or for the purpose of
making for hire or reward any investigation or investigations for
the purpose of obtaining information with reference to any of
the following matters, . . .. Also, it shall mean the furnishing for
hire or reward of watchmen or guards or private patrolmen or
other persons to protect persons or property, either real or per-
sonal, or for any other purpose whatsoever. [Emphasis supplied.]

The words ofé statute are to be given their ordinary and well under-
stood meaning. Service Armament Co. v. Hyland, 70 N.J. 550, 556.(1976)'

32

ATTORNEY (GENERAL

Therefore, in interpreting the above cited statutory language, it is apparent
that those police related activities subject to licensure are those which may
be fairly characterized as the conduct of a ““business” or the “furnishing
for hire or reward” of watchmen or guards or private patrolmen to protect
persons or property. A business or the conduct of furnishing persons for
hire is commonly understood in this context to refer to a “commercial
enterprise for profit.” Webster's Seventh New Collegiate Dictionary, p. 113,
This interpretation has been reflected in analogous instances of govern-
ment regulation. In Sands v. Board of Examiners of Electrical Contractors,
54 N.J. 484 (1969), the court was concerned with a regulatory statute
dealing with those who engage in the “business as an electrical contractor
for hire.” The court held that it would be in disregard of the ordinary
meaning of those terms to equate electrical work performed as incident
to the sale of a private house with engaging in the business of electrical
contracting for hire. The court concluded that the statutory language used
was intended to reach the typical category of electricians who hire out
either to general contractors or individual homeowners. This interpretation
was also given to a statute which authorized municipalities to regulate the
“business” of trailer camps in Morris v. Elk Twp., 40 N.J. Super. 34 (Law
Div. 1956). The placing of one trailer upon a parcel of vacant land wouid
not subject the owner to municipal regulations, since the court charac-
terized a “business” to be a “‘commercial enterprise for profit.” These
definitions of the pertinent statutory language reinforce that the present
statute was designed by the Legislature to govern a regular business for
profit as an independent contractor and not to deal with or affect the use
of off duty policemen or any other person by a private commercial estab-
lishment to perform police related functions on an employment basis.

The general framework of the statute regulates only those who are
conducting a business and holding themselves out generally for hire or
to a class of the public to perform those functions. Indeed, the term
‘“private detective business” expressly excludes any employees, investigator
or investigators, solely, exclusively and regularly employed by any person,
association or corporation insofar as their acts relate solely to the business
of their respective employers. N.J.S.A. 45:19-9(a). There is consequently
a clear legislative indication to leave free of regulation those persons who
act as employees of private commercial establishments to perform police
related responsibilities for them at their request and under their direction.

The legislative history of the enactment of the Private Detective Act
also supports this view. The statement on Assembly Bill No. A 185, later
enacted as Laws of 1939, c. 369, stated that:

The purpose of this act is to regulate the business of private
detective and private detective agencies and to provide such regu-
lations as will establish the business of private detectives on that
high plane which will deserve the confidence and respect of the
citizens of the State of New Jersey and at the same time protect
all persons engaged in the business of private detective against
interlopers, racketeers and irresponsible persons who would use
their business as private detective to cover up criminal activities
and malicious impositions on the public. :
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The legislative focus was thus with the private detective, private watchma.n
or private patrolman who holds himself out generally to accept publgc
patronage or clientage for profit and to protect the members of the public
with whom the detective may deal or otherwise be involved.

It is therefore clear that where arrangements are made with off duty
municipal police or any other persons to peform police related activities
for private commercial establishments as their emplques on glther a full
or part time basis, those activities would not fall within the mt.endment
of the Act.' Rather, the statute would be directed only to those instances
where municipal policemen or other persons act as an independ'ex_n contrac-
tor and advertise, hold themiselves out, actively pursue anq solicit a variety
of police related opportunities on a regular basis for hire or profit.?

In summary, therefore, it is our opinion that regular members of a
municipal police department during their off d}.lty hours or any person
may engage in police related activities for private persons or entities
without being in violation of the Private Detective Act, so ‘long as those
activities do not constitute the business of a private detective or private
security guard or watchman.

' Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

1. It should be pointed out that in any instance where a priva%e cgmmercial en}ity
does not employ someone directly to perform police related duties, it has the option,
as expressed in our initial opinion (Formal Opinion No. 23—19.77), to make provision
directly with a municipal police department to secure the sex.'vllces_of a police officer
for these purposes with remuneration paid throggh t.he_ mumc1pal!t)_'. of course, this
option is available only where a municipality is willing to participate in such an
arrangement. .

2. Tt is suggested that the Superintendent of State Police pro_mulgale appropriate
rules and guidelines to’further define the types or categories of police related
activities contemplated by the Act.
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November 3, 1978
JOHN A. WADDINGTON, Director
Division of Motor Vehicles
Department of Law and Public Safety
25 South Montgomery Street
Trenton, New Jersey

FORMAL OPINION NO. 12—1978

Dear Director Waddington:

The Division of Motor Vehicles has requested an interpretation of
the so-called “grandfather” provision of the recently-enacted *“Bulk Com-
modities Transportation Act,” N.J.S.A. 39:5E-1 er seq. [L. 1977, c. 259].
Specifically, the Division has inquired as to whether or not, or to what
extent, applicants who qualify for grandfather status under N.J.S.A.
39:5E-8 are exempt from the requirements set forth in N.J.S.A. 39:5E-7
for issuance of a certificate of public convenience and necessity authorizing
operations within this State. Where it has been determined that such a
certificate shall issue, the Division has further inquired as to the permissible

_extent of operations to be authorized thereby. For the following reasons,

it is our opinion that once an applicant satisfies the conditions contained
in N.J.S.A. 39:5E-8, he is thereby entitled to be issued a certificate of public
convenience and necessity, which certificate shall authorize the applicant
only to continue those operations in which he was engaged one year prior
to the effective date of this act, or on April 10, 1977.

N.J.S.A. 39:5E-7 provides in pertinent part that all intra-state carriers
of bulk commodities must obtain a “certificate of public convenience and
necessity” from the Division of Motor Vehicles authorizing operations
within this State. Said certificate is to be issued by the Division upon
written application therefor and a finding that:

the applicant is fit, willing and able to properly perform the
function of a bulk commodities hauler and to conform to the
provisions of this act ... and that the proposed service ... is
in the public interest and consistent with the transportation policy
declared in this act,' is or will be required by public convenience
and necessity;’ otherwise said application shall be denied.
[N.J.S.A. 39:5E-7.] ’

Application for said certificate pursuant to N.J.S.A. 39:5E-7 is how-
ever only one of two statutory methods whereby said certificate can be

1. Factors to be considered in determining whether the proposed service is “in the
public interest and consistent with the transportation policy declared in this act”
include the applicant’s financial responsibility, business reputation, moral character
and observance of motor vehicle laws in the operation of his business. N.J.S.A.
39:5E-7(b)(1).

2. The applicant has the burden of proving the need for the proposed service and
the inadequacy of existing service. N.J.S.A. 39:5E-7(c).
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obtained. The other method is set foyth in N.J.S.A. 39:5E-8, the Act’s so-
called “‘grandfather clause,” which instructs that:

The director shall issue a certificate . . . to any_ha'uler pfbulk
commodities . . . who was in operation as such Wltl:lln this S.tate
] year prior to the effective date c_)f this act provided that:

a. the operation was continuous since that date ... -

b. the applicant ... had a permanent place of business within
this State on or before [that date] ...

¢. the applicant owned or operated unde_r lease at least one .moto?
vehicle registered in this State used in the transportation o
bulk commodities on or before {that date} . ...

i he
he question thus presented is whether bulk ha}ulers who meet U
qualiTﬁthi%ns set forth li)n NJ.S.A. 3?:5E-8 are entltled“to a %T'rtlﬁc;z;tg
" authorizing operations without showing that they are f‘lt, willing and
able” to provide the proposed service and/or that ttge service 1s (t:)onsmblr}c
with the transportation policy of the act and/or 1s.rcqu1re_d y put l;e
convenience and necessity. Clearly, the answer to this question mus
i firmative. . '
" thIenat;is regard, it must be initially recognized t}\at N.J SAd ]??9.51%3
expresses no intention to require more than what is a(;tual]y em'e?e;i
therein. The language is explicit. If the lls.ted quahfica.uons are sgnsflg ,
the Director “shall issue” the certificate. Since the Legislature in drafting
the act could easily have attached other qualifications onto this prov1su‘)1n
if it had so desired, it must be conclt(xjded t}cllat_ the ga\.;z;hﬁcatlons actually
erein were all that were deemed neces . o
o f%l:(}:lhu;e;?iling, moreover, coincides with that attached to Z su;\(x)lgx;
provision of the federal transportation code; na.mely,.49 U.Ss.C. .1§ h',
after which various state regulatory .schemes (1nqludmg apparently ; is
one) have been modeled. This provision has consistently been viewed as
an exception to the normal requirement of proof of public c;ng;.m:;ge
and necessity, Gregg Cartage Co. v. United States, 316 U.S. 7 3 2’63 59.
Ct. 932, 86 L. Ed. 1283 (1942); McDonald v. Thompson, 305 U.S. , %
S. Ct. 176, 83 L. Ed. 164 (1939), and where its cond_ltngnS have been mct:, s
the applicant’s “fitness” has also been seen as not in 1ssue, Altor.t §V 0.
v. United States, 315 U.8. 15,62 8. Ct. 432, 86 L. Ed. 586 (1942); gétzer
Garden Company v. United States, 211 F. Supp 280, 2'91' (D.C. Tgngl(.)é 51)1.~
See also Puhl v. Pennsylvania Public Utilities Com'n, 11 A. 2 )

i ision states that: ) ]
> Th[llil]%r(c);lx;l;%n carrier by motor Vehick’: ... shall engage in any‘m.ter?te:éz
or foreign operations on any public highway . .-. _un\gss there \shmco °
... a certificate of public convenience anc} necessity issued by the Tom
Iission authorizing such operations: Provu'ied, however, that, ceold any
such carrier or predecessor in interest was in bona fide operation . .l.l_og
June 1, 1935, over the route or routes or vfnthm the territory f(;‘r v\(r: 1c-
application is made and has so oper;fued since tpe'n time . . ., the f?}:r;t
mission shall issue such certificate without requiring further proo:
public convenience and necessity will be served by such operation. . .
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(Pa. 1940), interpreting a similar state statute as dispensing with any need
to establish public convenience and necessity or fitness or ability to per-
form the service to be rendered. Rather, the inquiry has always been limited
to whether in fact the grandfather conditions have been satisfied and if
so, what authority should be granted. A similarly restricted inquiry would
appear to be all that should be conducted here.

The question thus remains as to how much authority can and should
be granted to the applicant who qualifies for grandfather status under
N.J.S.A. 39:5E-8. On the one hand, the Division has indicated that it views
as its duty under the statute to limit the authority so granted to only those
operations actually conducted by the grandfather applicant on the critical
date—a view believed to be fully consistent with the intent and purposes
of this act. On the other hand, there is the language, appearing in N.J.S.A.
39:5E-13 of the act which seems to suggest a less restrictive approach:

Certificates or permits issued pursuant to section 8 [the
grandfather provision] ... shall authorize operations over ir-
regular routes between all points within the State.

After a careful review of the general framework of the statute and its
legislative purposes, it is concluded that the authority granted by the
statute to a grandfathered applicant refers only to the actual operations
conducted by it at the designated time,

Initially, it should be noted that this interpretation of the statute is
in accord with the great weight of judicial authority interpreting similar
statutes, See Alton R. Co. v. United States, supra at 315 U.S. 22; Loving
v. United States, 32 F. Supp. 464 (D.C. Okla. 1940), aff’d 310 U.S. 609
(1940); Santini Bros. v. Maltbie, 23 N.Y.S. 2d 566, 260 App. Div. 545
(1940); Puhl v. Pennsylvania Public Utilities Com’n, supra; and other cases
cited at 4 A.L.R. 2nd 700. Such statutes have variously been viewed as
having as their purpose to assure ‘‘substantial parity” between future and
prior operations, Alton R. Co. v. United States, supra, 10 recognize and
preserve prior “‘vested” rights, Crescent Express Lines v. United States, 49
F. Supp. 92 (D.C. S.D.N.Y. 1943), aff"d 320 U.S. 401 (1943), and to avoid
any disruption of settled lawful motor carrier service, A.E. McDonald
Motor Freight Lines v. United States, 35 F. Supp. 132 (D.C. Tex. 1940).
These purposes are clearly not served by an interpretation which would
afford grandfather applicants a special privilege to conduct more expansive
operations than they had conducted before.

To so interpret the “‘grandfather’ provision, moreover, would infect
the act with a serious constitutional infirmity, in that any grant of authority
to grandfather applicants beyond the scope of their prior operations
without a showing of public convenience and necessity or fitness or ability
to provide such service would appear to discriminate against non-grand-
father applicants and deny them the equal protection of the law to which
they are constitutionally entitled. See Morey v. Dowd, 354 U.S. 457, 77
S.Ct. 1344, 1 L. Ed. 2d 1485 (1957). The test, as set forth therein, is whether
the classification under examination is rationally related to a legitimate
state purpose. If so, there is no denial of equal protection. Grandfather
authorization limited to the prior operations alone satisfies this criteria,
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since it furthers the above-stated purposes of the act and stems from a
rational distinction, namely, that the existence of such service itself
evidences its future justification in terms of public convenience and neces-
sity, and that the grandfather’s prior experience in rendering such service
evidences his fitness and ability to continue to do so in the future. Ex-
tension of the grandfather preference into operations not heretofore
provided, however, serves no such purpose and has no such rational
justification. In such a situation, the status quo would not be maintained
and the grandfather’s prior experience would no longer appear evidential,
either as to the public convenience and necessity for the new service or
as to his fitness and ability to provide such service.* Lacking either a
legitimate purpose or a rational justification, it appears doubtful whether
such a preference could withstand constitutional challenge.
Additionally, such preference appears at apparent odds with the a-
vowed purposes of the act as a whole. By permitting grandfather haulers
to automatically expand their operations to include different commodities
or to cover different territories would effectively disable the Division from
ascertaining with any degree of certainty whether a particular service is
or is not necessary and convenient. See Grove v. United States, 40 F. Supp.
503, 505 (D.C. Pa. 1941); Santini Bros. v. Maltbie, supra at 568. Once
necessary, who could say that it might not later become redundant and
vice-versa. Furthermore, the legislative recognition that previously people
were “able to engage in this business without having to demonstrate any
knowledge of how to safely handle the cargo or the vehicle” (Assembly
Transportation and Communications Committee Statement accompanying
the bill, L. 1977, c. 259, p. 702) would remain uncorrected in those situ-
ations where the grandfather applicant seeks to provide a service for which
he has no prior experience. These conflicts thus serve to validate an implicit
legislative intent to preclude the extension .of the grandfather preference
into operations not heretofore provided. To whatever extent the quoted
language in N.J.S.A. 39:5E-13 appears contrary to such reading of the
statute, the spirit and reason of the legislation must prevail over the literal
sense of the terms used. In re Roche’s Estate, 16 N.J. 579 (1954).°
For the reasons expressed above, you are therefore advised that once
applicants for a certificate under N.J.S.A. 39:5E-8 satisfy the conditions
set forth therein, they are entitled to such a certificate, regardless as to
whether or not they might fail to meet one or more of the qualifications
contained in N.J.S.A. 39:5E-7. You are further advised that such
certificates should only authorize the applicant to continue those oper-
ations in which he was engaged one year prior to the effective date of the

4. A hauler of dirt, for example, cannot automatically be considered capable of
hauling hazardous materials. Likewise, a rural hauler cannot automatically be
presumed to have acquired any familiarity with the problems associated with hauling
in a populous, metropolitan area.

5. With this in mind, it is concluded that the quoted language should be construed
as no more than a legislative directive to the effect that authorization to grandfather
haulers shall not be restricted to specific routes. Rather, it shall be over irregular
routes between whatever points or within whatever territory in this State such hauler
had operated on the critical date.
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act, or on April 10, 1977. If additional authority is requested, either as
to use or as to expansion of territory, the same should be viewed and
treated as an application for authority under N.J.S.A. 39:5E-7.
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT M. JAWORSKI
Deputy Atiorney General

January 29, 1979
GEORGE H. BARBOUR, Commissioner

EDWARD H. HYNES, Commissioner
RICHARD B. McGLYNN, Commissioner
Board of Public Ultilities

1100 Raymond Boulevard

Newark, New Jersey 07102

FORMAL OPINION NO. 1—1979

Gentlemen:
_ The State Board of Public Utilities has submitted to the Joint Legislat-
ive Committee on Transportation and Communications a report entitled
“In the Matter of the Board's Investigation of Lifeline Electric and Gas
Rates_.” You have asked for our opinion as to whether the lifeline rates
mentioned in such report will become effective if the Legislature does not
take action within 60 days of the submission of the rate and schedule to
the legislative committee. You are advised that the rates set forth in the
report of the Board of Public Utilities will not become effective if the
Legislature fails to take any action with respect to those rates, since the
report submitted by the Board of Public Utilities to the Legislature does
not contain a “proposed lifeline rate” within the meaning of the Act.

] In 1977 the Legislature enacted legislation to authorize the then Public
Utilities Commission to adopt schedules of reduced electric and gas utility
rates applicable to certain designated consumer income groups. Laws of
1977, c. 440, N.J.S.A. 48:2-29.6 et seq. This legislation, commonly referred
to as the “Lifeline Law,” authorizes the Board to establish a rate for the
minimum amount of gas and electricity necessary to supply the minimum
energy needs of the average residential user. The Board was also authorized
to establish a rate for the minimum amount of gas and electricity to be
dcs}gr_&ated by the Board. On November 28, 1978 the Board of Public
Utilities, as a result of its investigation into lifeline rates and a schedule
of eligible utility customers, submitted a report to the Joint Senate and
Assembly Standing Committee on Transportation and Communications.
There has been no official legislative resolution passed or any other action
with respect to such report at this time.
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The question therefore posed is whether or not the rates and schedule
mentioned in the report will become effective and binding on the Board
of Public Utilities after the passage of 60 days from the submission of the
report to the legislative committees. In order to respond to this issue, the
provisions of N.J.S.A, 48:2-29.12(a) are relevant and provide as follows:

The commission shall submit the proposed lifeline rate and
schedule of eligible users to the said joint committee constituted
under section 6 for its review. The joint committee shall make
such recommendations to the Legislature on the proposed rate
and schedule as it may deem advisable.

If within 60 days of the submission of the rate and schedule
to the committee, the Senate and General Assembly do not adopt
a concurrent resolution approving or disapproving the rate and
schedule, the rate and schedule shall be deemed approved.

It is clear from the language on the face of this statute that in order to
invoke its terms the Board shall submit its proposed lifeline rate and
schedule of eligible users to the Joint Committee for its review. In this
case, based on our review of the report, it is evident that it does not contain
the proposed lifeline rate and schedule of eligible users of the Board of
Public Utilities. : .

It is necessary to briefly refer to certain significant portions of the
report. In its introduction, the Board states that “while section 7 requires
[it] to provide the legislative committees with certain information, because
of the nature of the information obtained, the Board deems it necessary
and appropriate to recommend to the Legislature certain amendments to
the act.” Thus, the Board in its report provides rating information and
other pertinent information relating to the lifeline increment, the lifeline
program and its administration, to illustrate the nature of its recommen-
dations for legislative change. For example, the Board notes that after
calculating a lifeline rate pursuant to the existing statutory standard,
discounts to consumers vary significantly among the utilities and,
furthermore, in some cases, there would be little or no discount at all.
As a result the Board points out that the existing legislative standard of
“lowest effective rate” results in divergent and minimal discounts for
recipients and that the act should be amended to permit the Board to
establish a lifeline rate based upon a fixed cents per therm and per kilowatt
hour discount. It is thus apparént that the rating information compiled
by the Board was used to illustrate the inadvisability of the use and
implementation of such rates pursuant to the existing statutory standard.
For this reason and in the context of the recommendation set forth in the
Board’s Conclusions to the Legislature, it cannot reasonably be said that
the Board has proposed “a lifeline rate” intended to be implemented by
it after the passage of 60 days. Rather, it has submitted to the Legislature
its views with regard to the inadvisability of the existing legislation under
the existing factual circumstances. We are therefore unable to characterize
the report of the Board as containing the “proposed lifeline rate” en-
visioned by N.J.S.A, 48:2-29.12(a).
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) Fl_lrthermore, we have no question that the Board has been conferred
with discretionary authority to decide whether to propose and implement
the legislation. This view is premised on the fact that the act is by its terms
directory, rather than mandatory, in tone. Prior to enactment, the bill
before the Legislature (A 1830) stated that “the Public Utility Commission
shall .dfzsignate a minimum volume of gas and a minimum quantity of
e]egtncngy .. . necessary to supply the minimum energy needs of the average
residential user. . .. The language of the bill was ultimately amended
during its legislative consideration to finally read as follows: '

The Puplic Utility Commission is hereby authorized to desig-
nate a minimum volume of gas and a minimum quantity of
electricity . . ..

and

) The Public Utili.ty Commission is hereby authorized to estab-
lgsh a rate for the minimum amount of gas and electricity estab-
lished. . ., [N.J.S.A. 48:2-29.7(a), (b).]

Thg B_oard therefore has been conferred with the discretion to implement
a !1felme program. To set forth certain rating information pertaining to
this prqgram'in a report generally designed to recommend legislative
change is not in our judgment the exercise of that discretion contemplated
by the Act.
) In conclusion, you are advised that the rates and schedules mentioned
in a report of the Board of Public Utilities submitted to the Legislative
Qommxtteg on Transportation and Communications will not become effec-
tive and binding on the Board after the passage of 60 days from the date
of its submission, since the report does not contain the “proposed lifeline
rate” within the meaning of the Act.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

41



FormaL OpINION

February 9, 1979
JOHN J. HORN, Commissioner
Department of Labor and Industry
John Fitch Plaza
Trenton, New Jersey

WARREN E. SMITH, Acting Director
Division on Civil Rights )
Department of Law and Public Safety
Newark, New Jersey

FORMAL OPINION NO. 2—1979

Gem\l;gzle%ave asked for an opinion as to the 'con:d.nued validity of the
New Jersey statutes governing the temporary disability l?eneﬁts progrgn(;
which limit benefit payments to pregnant women to an eight-week pelr)lo
surrounding childbirth while permitting all other claimants to collect ben-
efits for up to 26 weeks. In particular, you ask whether thgsq statutes Zre
consistent with an amendment to Title VII of the federal Civil Rights T}Tt
of 1964 signed into law by President Carter on October 31, 1978&\;' tﬁ
amendment prohibits discrimination on 'the basis of pregnancy, chil : ir b
and related medical conditions in public or private employment relate
s,

benc%lfrlgirwar?ersey statutes in questif)p, N.J.S:A. f1.3:2l—4(f’)(.1)(B) an
43:21-39(e), which restrict benefit eligibility for disability assocxat_edhwntd
normal pregnancy to the four weeks before the expected date of birt ;r}
the four weeks following termination of the pregnancy, are ana]yzeh in
detail in Formal Opinion No. 1—1975. We there concluded t,hat these
provisions were consistent with the United State Supreme Court’s opmlc;p
in Geduldig v. Aiello, 417 U.S. 484 (1974), wh.lch u.pt’leld the constntqtlog)";l_ i-
ty of similar pregnancy provisions in California’s temporary disability
benegﬁeli‘z& federal amendment, P.L. 95-555, adds the following new
subsection to §701 of the Civil Rights Act:

e terms ‘because of sex’ or ‘on the basi§ of sex’ include,
but zglr(g r-xl;)ht limited to, because of or on the basis of pregnancy,
childbirth or related medical conditions; am{ women affected b}:i
pregnancy, childbirth, or related medical condzt{on: sh'aII be treate.
‘the same for all employment-related purposes, lnqludtng receipt of
benefits under fringe benefit programs, as other persons no}t1 50
affected but similar in their ability or m.abzlxty 10 work, and not hmg
in section 703(h) of this title shall be }nterpreted to permit other-
wise. This subsection shall not require an employer to pay for
health insurance benefits for abortion, except where the life of
the mother would be endangered if th§ fetus were cqrned 1o term,
or except where medical complications have arisen from an
abortion: Provided, that nothing herein shall preclud_e an em-
ployer from providing abortion bencﬁgs or otherwise aé"f%ct
bargaining agreements in regard to abortion. [Emphasis added.]

The amendment provides that it shall become effective 180 days after
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enactment—or May 1, 1979.

The legislative history of the new amendment makes clear that its
purpose was to nullify the Court’s holding in Geduldig as well as its
subsequent decision in General Electric Co. v. Gilbert, 429 U.S. 125 (1976),
which reached a similar result with respect to private benefit programs
under Title VII. See H.R. Rep. No. 95-948, 95th Cong., 2d sess. 11,
reprinted in 1978 U.S. Code Cong. & Ad. News 6525.' It is clearly estab-
lished in this regard that Title VII applies to states and their political
subdivisions, Fitzpatrick v. Bitzer, 427 U.S. 445, 448-449 (1976), and oper-
ates to invalidate conflicting state laws as well as discriminatory actions
of public or private employers authorized by such laws. E.g., Kober v.
Westinghouse, 480 F.2d 240, 245-246 (3rd Cir. 1973).

Insofar as the New Jersey provisions allow female claimants to collect
disability benefits for normal pregnancy? under State and private plans for
a maximum of only eight weeks while all other claimants are potentially
eligible for up to 26 weeks, the statutes plainly conflict with the federal
amendment and may no longer be enforced as of the May | effective date
of the amendment. In the meantime, the Department of Labor and Indus-
try should seek amendatory legislation to bring these statutes into con-
formity with Title VII as amended.

You are therefore advised that N.J.S.A. 43:21-4(N(1)}B) and
43:21-39(e) are inconsistent with the recent amendment to the federal Civil
Rights Act of 1964 insofar as they treat disability associated with normal
pregnancy and delivery differently from other disabilities. These provisions
will no longer be enforceable in their present form as of May | of this
year. At that time, claims for disability benefits based on pregnancy,
childbirth or related medical conditions must be treated the same, for
purposes of eligibility and benefit payments, as all other claims.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: MICHAEL S. BOKAR
Deputy Attorney General

[. The Report of the House Committee on Education and Labor, through an
apparent oversight, fails to make specific reference to the Geduldig decision. [t does,
however, explicitly point to the fact that *“five states have temporary disability laws
under which employees of private employers are assured partial wage replacement
if they become temporarily disabled.” It specifically cites in this respect the New
Jersey law, which it notes covers complications of pregnancy ‘““on same basis as
other disabilities” while covering disability associated with normal pregnancy for
“four weeks before and four weeks after childbirth.” This explicit reference to the
five states with laws of this kind, including the California law considered in Geduldig,
leaves no doubt as to the intent of Congress to effectively nullify the Court’s holding
in that case by preempting state laws that treat disability associated with normal
pregnancy on a different basis than complications of pregnancy and other dis-
abilities.

2: In Formal Opinion No. 1—1975, we concluded that these provisions treat disabili-
ty associated with complications of pregnancy, such as caesarian section delivery
and vaginitis, no differently from other disabilities for which up to 26 weeks of
benefits may be paid. Hence, our conclusion here as to the invalidity of these
provisions directly affects only normal pregnancy.
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- February 22, 1979
JOSEPH A. LE FANTE, Commissioner

Department of Community Affairs

363 West State Street

Trenton, New Jersey

FORMAL OPINION NO. 3—1979

Dear. Commissioner LeFante: .
The Department of Community Affairs has requested an inter-
pretation of the Relocation Assistance Act of 1971, N.J.S.A. 20:4-1 et seq.
Specifically, the Department has asked whether it has jurisdiction to h<.:ar
cases arising under N.J.S.A. 20:4-1 where a municipality is the displacing

agency. You are advised that the Department does have jurisdiction to -

hear such cases.

The New Jersey Relocation Assistance Act of 1971, N.J.S.A_20'.4-l
et seq. (hereinafter “Act”), is designed to establish a uniform policy for
the fair and equitable treatment of persons displaced by State and local
acquisition of real property. N.J.S.A. 20:4-2. The Act provides that persons
and businesses displaced by a taking agency shall be compensated by
relocation payments made to them by the taking agency in the amount
specified by the Act. N.J.S.A. 20:4-4. The Act establishes the Com-
missioner of Community Affairs as the Act’s administrator and grants to
the Commissioner the power to adopt rules and regulations necessary to
assure:

that any person aggrieved by a determination as to eligibility for
a payment authorized by this act, or by the amount of a payment,
may have his application reviewed by the head of the taking
agency or other appropriate officer. [N.J.S.A. 20:4-10(2)(3).]

This provision permits the head of the taking agency to review cases where
a person is aggrieved by the decision of that taking agepcy.* Thus., a
municipal official is the appropriate person to review a decision of a taking
agency where the taking agency is 2 municipality. However, _the Ac':t. also
grants review power to an ‘“‘other appropriate officer.” ‘This at'idltlo.nal
grant of review power demonstrates an obvious intent to permit review
of relocation matters by a party other than the head of the taking agency.
The answer to the present inquiry, then, turns on whether the. Com-
missioner of Community Affairs is an “appropriate officer” as this term
is used in the Act. )

The Relocation Act, as orginally introduced as Assembly Bill No.
2320 on April I, 1971, provided that the Attorney General and not .the
Commissioner of Community Affairs was to be the state officer responsible
for the Act’s administration. The Attorney General was to be g.rantcd
authority to adopt rules and regulations providing for administrative re-

*A “taking agency” is defined as ““the entity, public or private, including the State

of New Jersey, which is condemning private property for a public purpose under

the power of eminent domain.” N.J.S.A. 20:4-3(a).
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view of decisions of taking agencies. The Commissioner of Community
Affairs was substituted as the administrator of the Act prior to its final
adoption by the Legislature. This change indicates the legislative intent
to involve the Department of Community Affairs in relocation matters,
presumably because of the Department’s high degree of expertise in admin-
istering the State’s existing Relocation program pursuant to the Relocation
Assistance Law of 1967, N.J.S.A. 52:31B-1 ef seq. From this designation
of the Commissioner of Community Affairs as administrator of the Act
it may also be reasonably assumed to have been the legislative purpose
that this official act as arbiter in complaints brought pursuant to the Act.
The Commissioner has the greatest familiarity statewide with the operatior
of the Act and is the “appropriate officer” to rule on its proper enforce-
ment.

Support for this view may be found in §10(b) of the Act and in that
section of the regulations pertaining to grievance procedures, N.J.A.C.
5:11-2.16. Section 10(b) provides that:

The Commissioner may prescribe such other regulations and
procedures, consistent with the provisions of this act, as he deems
necessary or appropriate to carry out this act. [Emphasis sup-
plied.]

The general clause enables the Commissioner to promulgate procedural
regulations as he may find necessary to implement the provisions of the
Act. Pursuant to this broad regulatory power the Commissioner has
promulgated a series of regulations setting forth the grievance procedure
to be followed in hearings conducted pursuant to the Act. For example,
Subsection (a) provides that

An application for a hearing must be filed with the Com-
missioner within 15 business days of the receipt by the applicant
therefore of notice of the action, ruling, notice or order com-
plained of.

Subsection (g) indicates in pertinent part that

[A] hearing shall be conducted by a hearing examiner desig-
nated by the Commissioner. . ..

This grievance procedure is clearly consistent with the broad legislative
authorization given to the Commissioner to prescribe appropriate
procedures to carry out the Act. Indeed, the Commissioner has in fact
exercised the authority to review the applications of aggrieved parties for
relocation assistance payments since the adoption of the Act in 1971. The
interpretation of a statute by an agency entrusted with its administration
is entitled to great weight in discerning the probable legislative intent.
Pringle v. N.J. Department of Civil Service, 45 N.J. 329, 323-3 (1965); Lill
v. Director, Division of Alcohol Beverage Control, 142 N.J. Super. 242, 250
(App. Div. 1976).

These procedural regulations of the Commissioner of Community

45



FormaL OpiNION

Affairs were recently reviewed by the New Jersey Supreme Court in the
context of an appeal dealing with reimbursement for relocation expenses.
Paterson Redevelopment Agency v. Max Schulman, et al, 78 N.J. 378
(1979). In its consideration of the questions of the defendant’s failure to
exhaust administrative remedies, the Supreme Court opined concerning the
above cited regulations:

The regulations, in accordance with the mandates of the Adminis-
trative Procedure Act, further provided for grievance procedures
including hearings before an examiner designated by the Com-
missioner. N.J.A.C. 5:11-2.16. These procedures were not fol-
lowed by defendants.

It is clear from the foregoing that the proper procedure to
be followed in relocation cases is for the claimant to present his
demands, including any necessary substantiating documents, to
the local agency. If the claimant is dissatisfied with the amounts
granted, he should then request a hearing as provided in N.J.A.C.
5:11-2.16. Only after the hearing has taken place and a final
adverse agency determination has been entered may the claimant
request judicial intervention by appeal as of right to the Appellate
Division. R. 2:2-3(a)(2).

It is thus clear that the authority of the Commissioner of Community
Affairs to hear cases arising under the Relocation Assistance Act of 1971
has been reinforced by the Supreme Court’s specific recognition of the
propriety of the Commissioner’s assertion of jurisdiction in this area.
In conclusion, you are advised that the Commissioner of Community

Affairs has the jurisdiction to hear cases brought under the Relocation
Assistance Act of 1971 where a municipality is the displacing agency.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: DENNIS J. KRUMHOLZ
Deputy Attorney General
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March 1, 1979
HOWARD H. KESTIN, Director and
Chief Administrative Law Judge
Office of Administrative Law

234 East State Street

Trenton, New Jersey 08608
FORMAL OPINION NO.4—1979

Dear Judge Kestin:

You have asked for an opinion as to the effect of the Act which
establishes an independent Office of Administrative Law on the existing
positions of Hearing Officers and/or Examiners in the respective agencies
of State government. Also, you inquire as to the effect of the State Agency
Transfer Act on these positions, as such Act is expressly mentioned in the
Act creating the Office of Administrative Law. For the following reasons,
it is our opinion that the functions and responsibilities of Hearing Officers-
Examiners in the respective state agencies, insofar as they pertain to
presiding over contested cases as are required by the Administrative
Procedure Act, have now been abolished and placed exclusively by the
Legislature in the Office of Administrative Law. As a result, the Chief
Examiner and Secretary of the Civil Service Commission should conduct
an investigation in accordance with civil service laws and regulations to
determine the continuing need for such positions and the tenure, seniority
and demotional rights of employees serving in those capacities.

In order to properly evaluate the implications of this Act, Laws of
1978, ¢. 67, N.J.S.A. 52:14F-1 ef seq., it is necessary to briefly review its
operative provisions. In its most pertinent aspect, the Act provides:

All hearings of a state agency required to be conducted as
a contested case under this act or any other law shall be con-
ducted by an administrative law judge assigned by the Director
of the Office of Administrative Law, except as provided by this
amendatory and supplementary act. [Laws of 1978, c. 67, subsec-
tion 8(c).

In order to implement this legislative purpose, the Director of the Office
of Administrative Law shall, among other things, assign an administrative
law judge to any agency empowered to conduct contested cases to preside
over such proceedings in contested cases as are required by sections 9 and
10 of P.L. 1968, c. 410 (C. 52:14B-10). Section 5n. In addition, the Director
may assign an administrative law judge to any agency to conduct or assist
in matters other than the conduct of contested cases or administrative
adjudications, including rule-making and investigative hearings, as re-
quested by the head of an agency. Section 50. The full-time administrative
law judges referred to in the Act shall be appointed by the Governor and
serve for terms of five years and until the appointment and qualification
of their successors. Section 4. The Director of the Office of Administrative
Law may, in addition, appoint additional administrative law judges on a
temporary or case basis as may be necessary for the proper performance
of the duties of the office. Section 5m.
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From this statutory framework, it is clear that the responsibility for
the hearing of a contested case other than those heard by the head of the
agency itself ' and heretofore presided over by persons employed by the
respective state agencies has now been centralized and placed by the
Legislature under.the supervision of a new single state agency. Typical of
the hearings? that would be transferred from the departments to the Office
of Administrative Law are: (1) hearings conducted by the Department of
Environmental Protection required to be held “before the commissioner

_or a member of the department designated by him,” N.J.S.A. 13:1G-13,
for persons charged with violations of codes, rules and regulations of the
Department, N.J.S.A. 13:1G-11; (2) hearings by the Department of Health
to be held before the “commissioner or a member of the department
designated by him,” N.J.S.A. 26:1A-45; and (3) hearings under N.J.S.A.
18A:6-9.giving the Commissioner of Education “jurisdiction to hear and
determine all controversies and disputes arising under school laws, except-
ing those governing higher education.” )

It is significant to note, however, that although the responsibility to
conduct and preside over hearings of a state agency required to be con-
ducted as a contested case has been placed by the Legislature in adminis-
trative law judges in the Office of Administrative Law, there has been no
express or implicit legislative indication from the terms of the Act to
transfer existing hearing officer-examiner positions or their occupants em-
ployed in the respective state agencies to the Office of Administrative Law.
In fact, the general tenor of the statute providing for the selection of
administrative law judges by the Governor for terms of five years suggests
a legislative intent to abolish the responsibility heretofore assumed by
hearing officers-examiners and place the same in the newly created Office
of Administrative Law. In the event the Legislature intended to transfer
the existing positions of hearing officer-examiners and/or their occupants
and/or to preserve employment rights arising under Title 11, where appli-
cable, it could have stated its intention in unmistakable terms. Therefore,
it can reasonably be concluded that the Act does not provide any authority
to transfer existing positions as hearing officers-examiners and their occu-
pants employed in the operating state agencies to the Office of Adminis-
trative Law.

1. Under section 10b of the Act, it is provided that uniess a specific request is made
by the agency, no administrative law judge shall be assigned by the Director to
hear contested cases with respect to any matter where the head of the agency, a
commissioner, or several commissioners, are required to conduct, or determine to
conduct, the hearing directly and individually. Moreover, it should also be noted
that nothing in the Act shall be construed to deprive the head of any agency of
the authority to determine whether a case is contested, or to adopt, reject or modify
the findings of fact and conclusions of law of an administrative law judge. Section
9a.

2. A partial lisitng of other examples of the hearing function vested in the com-
missioners of the various departments may be found at: N.J.S.A. 17:1-8.8. (Depart-
ment of Banking); N.J.S.A. 10:5-8 (Division on Civil Rights); N.J.S.A. 11:1-20
(Department of Civil Service); N.J.S.A, 55:13A-6 (Department of Community Af-
fairs); N.J.S.A. 30:11-3, 30:11-16 et seq., 30:11A-8 (Department of Human Services).
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The provisions of the State Agency Transfer Act, N.J.S.A. 52:14D-1
et seq., do not alter this conclusion. Section 11 of the Act provides that
it shall be subject to the provisions of the State Agency Transfer Act. In
order to determine the effect of those provisions, it is important to review
the terms and general purpose of the State Agency Transfer Act.

The State Agency Transfer Act was enacted in 1971 and its title
indicates that it is

An act concerning the organization and reorganization of
the State Government, relating to the transfer of functions,
powers and duties from one agency to another by law. ...

In its operative provision, the Act provides that “[w]henever by law an
agency of the State Government is transferred, the provisions of this Act
shall apply unless otherwise provided by the act effecting such transfer.”
N.J.S.A. 52:14D-3. The Act then provides a means for the transfer of
appropriations and other monies available to the transferor agency and
the rights of employees under Title 11, Civil Service, and any pension law
or retirement system as a result of such transfer.

From its terms and its purpose, the State Agency Transfer Act has
no application to the present situation insofar as it bears on hearing
officers-examiners in the several state agencies. That Act was prinicpally
enacted to deal with the implications of reorganizations in the agencies
of State government where the same is effected by law. In this sense, this
law would seem to complement the provisions of the Executive Re-
organization Act or in instances when substantive governmental re-
organization is accomplished by direct legislation. In this instance, there
has been no expression of legislative intent to reorganize or transfer any
of the agencies of state government to the Office of Administrative Law
but merely to place a new function or responsibility in that agency. There-
fore, it can be assumed to have been the probable legislative intent in
including a reference to the State Agency Transfer Act to refer solely to
the rights of those employees heretofore employed by the predecessor
agency, Division of Administrative Procedure, now transferred to the
Office of Administrative Law.’

For these reasons, it is our opinion that the identified functions,
powers and duties heretofore exercised by hearing officers-examiners em-
ployed by the several state agencies insofar as they pertain to presiding
over contested cases has been placed by the Legislature in administrative
law judges employed by the Office of Administrative Law. Further, it is
also our opinion that the functions of hearing officers-examiners in the
respective state agencies insofar as they pertain to presiding over contested
cases have been abolished by reason of the enactment of Laws of 1978,
chapter 67. The Chief Examiner and Secretary, in accordance with normal

3. “A‘l] the functions, powers and duties heretofore exercised by the Division of
Administrative Procedure in the Department of State pursuant to the Administrative
Proccdure Act, P.L. 1968, c. 410 (C. 52:14B-1 ef seq.) are transferred to and vested
in the Office of Administrative Law created by this amendatory and supplementary
act.” Section 2.
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civil service practices, should conduct an investigation to determine the
continuing need for those positions and the appropriate civil service tenure,
seniority and demotional rights of occupants of those positions.*
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

4. In a statement of the Senate, State Government, Federal and Interstate Relations
Committee and the Veterans Affairs Committee, it is stated that the application
of the provisions of the State Agency Transfer Act would grandfather in present
employees of agencies whose functions are being transferred to the new Office of
Administrative Law and that “‘grandfathering” would be inclusive of those em-
ployees presently sexving as hearing officers. In our judgment, this statement of these
Committees has no support in either the terms or purposes of the enactment. We
cannot accept the same as conclusive of the overall legislative intent.

March 2, 1979
SIDNEY GLASER, Director
Division of Taxation
Taxation Building
West State & Willow Streets
Trenton, New Jersey 08625

FORMAL OPINION NO. 5—1979

Dear Director Glaser:

You have asked for our opinion as to whether pension income re-
ceived by a non-resident of New Jersey from a public or private pension
plan is subject to the Gross Income Tax Act. For the reasons set forth
below, you are advised that such pension income is subject to the Tax
Act.*

N.J.S.A. 54A:2-1 provides for imposition of the tax upon every indi-
vidual’s “New Jersey gross income as herein defined . . .”” subject to certain
deductions, limitations and modifications set forth in the act. The term
“gross income” is defined in N.J.S.A.54A:5-1(j) to include

pensions and annuities except to the extent of exclusions in sec-
tion 54A:6-10 hereunder, notwithstanding the provisions of [the
sections of public pension laws which provide an exemption of
such benefits from state taxation].. ..

* The particular inquiry which prompted this request concerns non-resident retired
teachers receiving pensions from the Teachers Pension and Annuity Fund. The Fund
is a public State administered pension plan created pursuant to N.J.S.A. 18A:66-1
et seq.
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It is.clear, therefore, that the Legislature has imposed the tax upon all
pension an'd annuity income. The only question is whether a pension
income recipient is exempted from the income tax because he or she is
no longer a resident of New Jersey.

With respect to non-residents, the Tax Act specifically provides that:

.Tl?e income of a nonresident individual shall be that part
pf h1§ income derived from sources within this State as defined
in this act. [N.J.S.A. 54A:5-5.]

o . - .
' Ir;c%me derived from sources within New Jersey” is, in turn, defined to
include:

compensation, net profits, gains, dividends, interest or income

enun*{er'atcd and classified under chapter 5 of this act to the extent

tshat it is earned, received or acquired from sources within this
tate:

E I

) 2. !n connection with a trade, profession, occupation carried
on m.thls State or for the rendition of personal services performed
in this State; ... [N.J.S.A. 54A5-8.]

Sylynce pengion income is “income enumerated and classified under Chapter
57, and since pension benefits received from a public or private pension
plan for wqu performed in New Jersey are attributable to a profession
or occupation carried on within New Jersey, such pension income is
“income derived from sources within New Jersey” and is subject to the
income tax.

) Accordingly, you are advised that pension income received by non-
residents from a public or private pension plan in New Jersey is subject
to the New Jersey Gross Income Tax Act.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DOUGLAS G. SANBORN
Deputy Attorney General
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March 12, 1979

ANGELO R. BIANCHI, Commissioner
Department of Banking

36 West State Street

Trenton, New Jersey 08625

FORMAL OPINION NO. 6—1979

issioner Bianchi: N
DearY((i)gmhr;l:/f inquiréd whether, pursuant o the statutory prowsxong
which establish the Office of Administrative Law, hearings held on braqc
banking applications will be required to be .conducted by admms:jra.uvg
law judges rather than by Departmental hearing officers. You are a yn;e
that such hearings need not be conducted by an administrative law judge

visions of that Act. - ) .
undt’.;}f:‘ %;Zi?ngs at issue are those conducteq in connection w1thbapphl;
cations by banks (commercial banks and savings banks) for full .ra.ncl
offices, N.J.S.A. 17:9A-20A, applications by banks to relocate pnn(ilpa
or branch offices, N.J.S.A. 17:9A-22, appl.lca.uons by.savmgs and roan
associations for establishment of full and ]1_mlted facility branc.h pf 1cets,
N.J.S.A. 17:12B-26 and applications by savings and loan aSSOC1a§o;1sSX
relocate existing branch offices to a different trade area, N.J.S.

17:12B-27.1(4). In each instance, the Commissioner is empowered to con- '

duct such investigation or hearing or both, as he deems advisable, 1n c_)rdt?r
to determine whether the application meets the pertinent statutory cntﬁ:la:
for approval. Pursuant to N.J.A.C. 3:1-2.3, an objector may reques; t:
the Department hold a hearing. If a request for hearing is granted, e_
hearing may be held before the Commissioner, or before a deputﬁ' c91;1d
missioner, hearing officer or any ;n;pzlogyéec; of the Department authoriz
mmissioner, NJ.A.C. 3:1-2.5(a).

oy t}2‘,‘z’u(r:rc<;ntly, the vast majority of the hearings are conc?ucted bz Ee
Departmental hearing officer. At sgch hearings, the a}pphcant anh.b_te
objectors are accorded the opportunity to be hca}'d, to 'mtroduce 1\}3)} /1\ lC s
into evidence and to present and Cross-examine witnesses, N.J.A.C.
! Zi’l:f:gént to a recent amendment to the Administrative Procedure Act,

N.J.S.A. 52:14B-1 et seq.

All hearings of a State agency required to be conducted as
a contested casegunder this act or any other law shall be conduct;d
by an administrative law judge assigned by the Director of the
Office of Administrative Law, except as provided by this amen-
datory and supplementary act. [NJS.A. 52:14B-10(c).]
[Emphasis added.}

inquiry i ’s branch hearings rep-
Thus, the key inquiry 18 whether the Dtj.partment s Tin c
resent “contested cases” as that term 18 defined in the Admlmstranl\;e
Procedure Act. If so, they will be required to be conducted undezn: the
auspices of an administrative law judge. N.J.S.A. 52:14B-2(b) defines “con-
tested case” as:
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a proceeding, including any licensing proceeding, in which the
legal rights, duties, obligations, privileges, benefits or other legal
relations of specific parties are required by constitutional right or
by statute 10 be determined by an agency by decisions, determina-
tions, or orders, addressed to them or disposing of their interests,
after opportunity for an agency hearing. [Emphasis added.]

As a preliminary matter, it should be noted that the Administrative
Procedure Act does not “‘create a substantive right to an administrative
hearing™, In re Application of Modern Industrial Waste Service, 153 N.J,
Super. 232, 237 (App. Div. 1977). Rather, the Act prescribes the procedures
to be followed in the event an administrative hearing is otherwise required
by statute or constitutional considerations. /d. Even if an administrative
hearing is required by statute, the nature of that hearing must be examined
towards the goal of determining whether the ultimate agency decision or
determination disposes of the ‘“‘legal rights, duties, obligations, privileges,
benefits or other legal relations of specific parties. . . .” In such instance,
the agency acts in a quasi-judicial fashion and there is a ‘““contested case”
as defined by N.J.S/A. 52:14B-2(c). Conversely, if the purpose of the
hearing is to provide a forum for the expression of public sentiment on
proposed agency action or if the hearing is “informational” in nature, the
agency acts in a legislative manner and the hearing is not conducted as
a contested case, Public Interest Research Group v. State, 152 N.J. Super.
191, 206 (App. Div.) certif. den. 75 N.J. 538 (1977); Wildlife Preserves Inc.
v. Borough of Lincoln Pk., 151 N.J Super. 533, 542 (App. Div. 1977); In
re Matter of Public Hearings, (C.O.A.) 142 N.J. Super. 136, 151-52 (App.
Div.) certif. den. 72 N.J. 457 (1976).

The courts have examined the nature of the Department’s branch
application procedures and have concluded that hearings are not mandated
by constitutional right, Elizabeth Federal Savings and Loan Assn. v. Howell,
24 N.J. 488, 505 (1957). In First National Bank of Whippany v. Trust Co.
of Morris Cty., 76 N.J. Super. 1, 8 (App. Div. 1962) the court expressly
found that a hearing on a branch banking application is not necessary
to comply with constitutional due process requirements. The court stated:

[Wilhere the Legislature constitutes an administrative official [the
Commissioner] as its alter ego, it is merely carrying out its ex-
clusive function to establish public policy in fields in which the
public interest is the primary object to be served and individual
interests are only incidentally affected. /d.

The Court noted that in fixing the standards for the processing and
approval of branch applications:

[Tlhe obvious emphasis is pointed at the benefit to the public and
not at any advantage to a banking institution by the applicant
or established objectors. ... [Emphasis in original.]

The determination of the Commissioner to approve or disapprove a branch
application is conceived as primarily benefiting the public and only in-
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cidentally of benefit to the applicant or objector. The dis'cretionary hearing,
if held, is designed to elicit views of objector institutions or o.the:rs that
might aid the Commissioner in determining whether the public interest
will be served by approval or denial of the application. )

It is also apparent both from the language of the branching statutes
and judicial interpretation thereof, that a statutory right to a hearing is
not available to either the applicant or an objector. The rel;vant statutory
sections provide alternatively for Departmental investigation or hearing
or both “as the Commissioner may determine to be advisable”, N.J.S.A
17:9A-20A, N.J.S.A. 17:9A-22C, N.J.S.A 17:12B-26, and NJS.A.
17:12B-27.1(4); In re Application of the Summit & Elizabeth Trus! C.o., 111
N.J. Super. 154, 164 (App. Div. 1970); First National Bank of Whippany,

ra.
e It is therefore clear that in accordance with the decision in First
National Bank of Whippany, supra, and the branch bz?nking statute a
hearing on a branch banking application is neither required by constitu-

tional right nor by statute. As a result, branch banking proceedings are .

not contested cases within the meaning of the Administrative Procedure
Act and need not be conducted by administrative law judges.*
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: MARK S. RATTNER |
Deputy Attorney General

* 1t is noteworthy, however, that in any instance where the Commissioner requests
and the Director of the Office of Administrative Law approves, an admlmstra.tlve
law judge may be assigned to conduct such hearings. N.J.S.A_52:I4F-5(o? grov@es
the Director of the Office of Administrative Law shall “[alssign an administrative
law judge or other personnel to any agency to conduct or assist in admgngstrat}ve
duties and proceedings other than those related to co_ntested cases Of ac'lmmlstr;_mve
adjudications, including but not limited to rulc-makmg. and investigative heapng‘s,,
if so requested by the head of an agency and if the director deems appropriate™.

: March 16, 1979
ANGELO R. BIANCHI, Commissioner

Department of Banking

36 West State Street

Trenton, New Jersey 08625

FORMAL OPINION NO. 7—1979
Dear Commissioner Bianchi: o
You have asked for an opinion as to whether the Commissioner of

Banking has the authority to inquire into and/or investigate certain lending
practices of a depository institution under the New Jersey Home Mortgage
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Disclosure Act (Antiredlining Act), where such practices tend to have a
disproportionate impact on certain neighborhoods in this State. Specifi-
cally, certain financial institutions in the Newark banking market limit
mortgage loans to properties which are owner-occupied or are single-
family dwellings. For example, one institution will accept mortgage appli-
cations only on 1 to 2 family owner-occupied residences. Another will
accept applications on | to 4 family units but requires that these units
be owner-occupied. The effect of these restrictive lending criteria is felt
particularly hard in Essex County’s urbanized areas. In Newark, based
upon 1970 data, only 7.4% of the housing would qualify under a | family,
owner/occupancy requirement. In Orange, only 15.6% of the housing
would qualify under this requirement. In contrast, 92.8% of North
Caldwell’s housing units meet the 1 family, owner/occupancy requirement.
The ultimate question is whether the Antiredlining statute applies where
the “effect” of an institution’s lending policy is to exclude from loan
consideration significant portions of the housing in a given area merely
because that area’s general housing characteristics fail to meet the institu-
tion’s lending criteria. It is our opinion that the Commissioner has the
authority to find a violation of the Act when a depository institution’s
lending criteria acts to disproportionately exclude home financing in cer-
tain neighborhoods and such lending terms are unsupported by a reason-
able analysis of the lending risks associated with applicants for given loans
or the condition of the properties to secure those loans.

One of the major purposes of the Antiredlining Act is to “‘prohibit
the arbitrary denial of mortgage loans on the basis of the location of the
property to be mortgaged,” N.J.S.A. 17:16F-1. In furtherance of this
purpose is N.J.S.A. 17:16F-3 which provides, in pertinent part:

No depository institution shall discriminate, on a basis that is
arbitrary or unsupported by a reasonable analysis of the lending
risks associated with the applicant for a given loan or the con-
dition of the property to secure it, in the granting, withholding,
extending, modifying or renewing, or in the fixing of the rates,
terms, conditions, or provisions of any mortgage loan on real
property located in the municipality in which a depository institu-
tion has a home or branch office, or in any municipality con-
tiguous to such municipality, merely because such property is
located in a specific neighborhood or geographical area.

If the Commissioner of Banking finds that a depositor institution’s lending
practices are in violation of the Act, he is vested with authority to order
that institution to cease such unlawful practices, N.J.S.A. [7:16F-9. Prior
to the issuance of a cease and desist order the depository institution will
be afforded a hearing, N.J.A.C 3:1-9.11.

For present purposes, the relevant inquiry is whether the Act applies
when the effect of an institution’s lending criteria, although not explicitly
based on geographical limits, is the disproportionate exclusion of
properties in certain neighborhoods. Several principles provide a helpful
frame of reference within which to discuss the issue. First, an adminis-
trative agency possesses only those powers expressly or impliedly granted
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it by the Legislature, Kingsley v. Hawthorne Fabrics Inc., 41 N.J. 521, 528
(1964). The agency may not act in excess of that legislative grant of
authority. Thus, it must be asked what the Legislature intended by the
use of the term ‘“‘discriminate” in N.J.S.A. 17:16F-3. If discrimination
based upon explicit geographic lending criteria must be shown, a lending
practice which merely results in the exclusion of properties in certain
neighborhoods will not be a violation of the Act. The second relevant
principle derives from the fact that the Antiredlining statute is remedial
in nature. It is designed to prohibit practices which the Legislature has
viewed as destructive to the fabric of the State’s urban centers, N.J.S.A.
17:16F-1. As remedial legislation, the act is entitled to a liberal construc-
tion which will further its essential purpose, State v. Meinken, 10 N.J. 348,
352 (1952).

A review of the statement accompanying Senate Bill No. 1091, which
was enacted as N.J.S.A. 17:16F-1 er seq., supports the view that lending
policies discriminatory in effect are prohibited by N.J.S.A. 17:16F-3. A
bill statement may be relied upon as evidence of the actual intent of the
Legislature, State v. Sanchez, 149 N.J. Super. 381, 394 (Law Div. 1977)
The statement on Senate Bill No. 1091 lndxcates that:

The term redlining is used to refer both to outright denial of
mortgage money and varying the terms of the loan in a manner
that clearly constitutes discrimination. [Emphasis added.]

Several examples of varying the terms of the loan are discussed, including
refusal to lend on properties older than a prescribed number of years,
excessive down payments and charging higher interest rates than on
" properties located in other areas. None of these loan terms explicitly
exclude properties based upon neighborhood, but the discussion of these
lending devices indicate a legislative awareness that the lending practices
of depository institutions may be neutral on their face and yet have a
discriminatory impact. For example, a lending policy which refuses loans
on all properties older than a prescribed number of years will, even if
applied to all mortgage applications in an institution’s lending area, impact
disproportionately on urban centers. In the same manner, an owner-
occupancy requirement or a single-family requirement, may operate to
exclude a large percentage of residences from particular urban neigh-
borhoods. The exclusion results “merely because such proper{ties] [are]
located in a specific neighborhood” and the neighborhood’s general physi-
cal -characteristics fail to meet the-institution’s uniform lending criteria.
It would be inconsistent with the examples given in the bill statement,

as well as with the remedial purpose of the statute, to interpret N.J.S.A.
17:16F-3 to apply only to cases where geographical criteria are clearly
established. Where an institution’s lending policy, even if uniformly ap-
plied, has a discriminatory impact on properties in given geographical
areas, it reasonably may be assumed to have the implicit legislative purpose
to grant the Commissioner of Banking the authority to inquire whether
a violation of the Antiredlining Act has occurred. You are therefore
advised that the Commissioner has the authority to find a depository
institution in violation of the Antiredlining Act when that institution’s
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lending criteria for home financing have a disproportionate impact on
certain neighborhoods and those lending criteria have not been proven by
the lending institution at a hearing held by the Commissioner to be sup-
ported by a reasonable analysis of the risks associated with the applicants
for given loans or the condition of the properties used to secure those loans.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: MARK S. RATTNER
Deputy Attorney General

] April 23, 1979
WILLIAM H. FAUVER, Commissioner
Department of Corrections
Whittlesey Road
Trenton, New Jersey 08628

FORMAL OPINION NO. 8—1979

Dear Commissioner Fauver:

You have requested our opinion as to whether it is within the
authority of a chief executive officer of a state correctional institution to
restore commutation credits to an inmate when those credits have been
previously forfeited by the inmate as a result of his flagrant misconduct.
For the following reasons you are advised that, in the discretion of the
chief executive officer, such commutation credits may be restored to the
inmate.

N.J.S.A. 30:4-140 governs the allowance of commutation credits to

inmates in state correctional institutions. This statute provides in pertinent
part:

For every year or fractional part of a year of sentence im-
posed upon any person committed to any State correctional
institution for a minimum-maximum term there shall be remitted
to him from both the maximum and minimum term of his
sentence, for continuous orderly deportment, the progressive time
credits indicated in the schedule herein. When a sentence contains
a fractional part of a year in either the minimum or maximum
thereof, then time credits in reduction of such fractional part of
a year shall be calculated at the rate set out in the schedule for
each full month of such fractional part of a year of sentence. No
time credits shall be calculated as provided for herein on time
served by any person in custody between his arrest and the
imposition of sentence. In case of any flagrant misconduct the
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board of managers may declare a forfeiture of the time previously
remitted, either in whole or in part, as to them shall seem just.*

It is clear from this statutory language that, although an inmate has an
entitlement to commutation credits, the chief executive officer may declare
a forfeiture of all or part of those credits in appropriate cases.

Although the statute does not in express terms authorize the resto-
ration of forfeited commutation credits, the underlying statutory scheme
for institutional discipline of inmates in state correctional institutions
provides implicit support for that practice. The Department of Corrections
is responsible for providing for the custody, care and discipline of those
persons committed to state correctional institutions, N.J.S.A. 30:1B-3. In
particular, the commissioner and the chief executive officer of such institu-
tion possess inherent authority for the maintenance of prison discipline
as well as for the establishment of procedures to effectuate that responsi-
bility. Avant v. Clifford, 67 N.J. 496, 549 (1975); N.J.S.A. 30:4-4. See also,
N.J.S.A. 30:1B-6(g). Since the appropriate management of a penal institu-
tion requires the discipline of its inmates, the cases have recognized that
prison officials possess wide and pervasive discretion in the treatment of
inmates in matters of internal prison management and discipline. See
McCloskey v. State of Maryland, 337 F.2d 72, 74 (4th Cir. 1964); Gahagan
v. Pennsylvania Bd. of Probation and Parole, 444 F Supp. 1326 (E.D. Penn.
1978); Urbano v. McCorkle, 334 F.Supp. 161, 167 (D. N.J. 1971) sup-
plemented by 346 F.Supp. 51 (D. N.J. 1972) aff'd 481 F.2d 1400 (3rd Cir.
1973); Davis v. United States, 316 F:Supp. 80, 82 (E.D. Mo. 1970) aff’d
439 F.2d 1118 (8th Cir. 1971); Avant v. Clifford, supra, at pp. 563-564
(Conford, J. concurring). :

In view of the broad statutory framework conferring authority for
the discipline of inmates, we cannot assume that it can be the legislative
purpose, in the absence of an express indication to the contrary, that a
restoration of commutation credits is foreclosed. Implicit in the authority
to declare a forfeiture of credits is the discretion to revoke such a forfeiture.
Furthermore, an administrative agency has been held to have the inherent
authority to reopen and modify its determinations. Burlington County
Evergreen Park Mental Hospital v. Cooper, 56 N.J. 579, 600 (1970); Mount
v. Trustees of Public Emp. Retirement System of New Jersey, 133 N.J.
Super. 72, 82 (App. Div 1975). Additionally, a statute should be construed
with regard to its purpose and consistent with related statutes in the area.
Appeal of N.Y. State Realty & Terminal Co., 21 N.J. 90, 98 (1956);
Apartment Management Co. v. Tp. Comm. of Union Tp., 140 N.J. Super.

* N.J.S.A. 30:4-da provides in pertinent part:

Whenever in any law, rule, regulation, contract, document, judicial or
administrative proceeding or otherwise, reference is made to the board of
managers of any institution, the same shall mean and refer to the chief ex-
ecutive officer of the institution. . ..

Thus, pursuant to this statute, the authority to declare the forfeiture of commutation
time credits resides in the chief executive officer of the correctional institution in
which the inmate is incarcerated.
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220, 224 (App. Div. 1976); N.J. Prop.-Liab. Ins. Guar. Co. v. Sheeran, 137
N.J. Super. 345, 351 (App. Div. 1975) certif. den. 70 N.J. 143 (1976). Thus,
since the authority conferred on prison officials to declare a forfeiture of
commutation credits is an aspect of their ability to maintain prison dis-
cipline, we can reasonably assume that the legislature intended to confer
concomitant authority on those prison authorities to restore commutation
credits in those cases where the interests of prison management and dis-
cipline are similarly served.

In conclusion, it is our opinion that the existing administrative prac-
tice permitting the restoration of commutation credits previously forfeited
under N.J.S.A. 30:4-140 is within the authority of prison officials where
the same is implemented in a manner that is neither arbitrary nor
capricious and is consistent with the best interests of the inmates and prison
management and discipline.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: EUGENE M. SCHWARTZ
Deputy Attorney General

May 4, 1979
SIDNEY GLASER, Director
Division of Taxation
Taxation Building
West State & Willow Streets
Trenton, New Jersey 08625

FORMAL OPINION NO. 9—1979

Dear Director Glaser:

You have asked for our opinion as to whether temporary disability
benefits received by an employee from either the “State Plan™ or a “pri-
vate plan™? established pursuant to the Temporary Disability Benefit Law,
are excludable from gross income under the New Jersey Gross Income
Tax Act. For the reasons set forth below, you are advised that such benefits
are excludable from gross income.’

N.J.S.A. 54A:2-1 provides in pertinent part that:

There is hereby imposed a tax for each taxable year ... on
the New Jersey gross income as herein defined of every individual
.. ., subject to the deduction, limitations and modifications here-
inafter provided. ...
“Gross income” is defined in N.J.S.A. S4A:5-1:

New Jersey gross income shall consist of the following
categories of income:
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a. salaries, wages, tips, fees, commissions, bonuses, and
other remuneration received for services rendered whether in cash
or in property. ...

Temporary disability benefits received from a private plan or the State
Plan are within the ambit of “‘gross income™ as defined in the Tax Act,
since the right to such benefits arises by virtue of the employee’s employ-
ment, and since such benefits are funded and/or paid (at least in part)
by the employers. Unless specifically excluded by N.J.S.A. 54A:6-1
through 6-15, such benefits are subjected to tax.under N.J.S.A. 54A:5-1.%.
N.J.S.A. 54A:6-1 provides that:

1. The Temporary Disability Benefits Law, N.J.S.A. 43:21-25 et seq., provides for
the establishment of a state disability benefits fund, in which contributions of
employers and employees are deposited. N.J.S.A. 43:21-46(a). The state disability
benefits fund is in the custody of the State Treasurer, and is held in trust for the
payment of temporary disability benefits. Such benefits are payable to ‘“‘covered
individuals” as defined in N.J.S.A, 43:21-27(b) in certain circumstances set out in
the Law. See N.J.S.A. 43:21-37 through 42. This form of disability coverage is
referred to as coverage under the “State Plan.”

2. As an alternative to contributing to the State Plan, an employer may, under
certain circumstances, establish a private disability plan for its employees, which
plan is subject to review by the Division of Employment Security. A private plan
must, in effect, provide beneftis to employees which equal or exceed the benefits
provided by’ the State Plan, without requiring that the employees contribute more
than they would be required to contribute under the State Plan. N.J.S.A, 43:21-32.

3. It has been suggested that N.J.S.A. 54A:6-13, which provides an exclusion for
“all payments and benefits received under any unemployment insurance law,” could
be construed to provide an exclusion for temporary disability payments received
under N.J.S.A. 43:21-25 er seq. Although it is true that the Temporary Disability
Benefits Law is a supplement to the Unemployment Compensation Law, N.J.S.A.
43:21-1 et seq., and is codified as Article 2 of the “Unemployment Compensation™
Chapter (Chapter 21) of Title 43, Subtitle 9, the Benefits Law itself recognizes that
there is a difference between an unemployment compensation law and a disability
benefit law. N.J.S.A. 43:21-30 provides:

No benefits shall be required or paid under this act for any period with
respect to which benefits are paid or payable under any unemployment
compensation or similar law, or under any disability or cash sickness
benefit or similar law, of this State or of any other state or of the Federal
Government. . ..

And, the Act itself is entitled “Temporary Disability Benefits Law,” N.J.S.A.
43:21-25, to be distinguished from the “Unemployment Compensation Law,”
N.JS.A. 43:21-1. Furthermore, other states’ temporary disability laws may or may
not be codified as an “unemployment compensation™ law, and there does not appear
to be any reason or intent to treat such payments differently for purposes of the
Tax Act. Accordingly, although N.J.S.A. 54A:6-13 (like N.J.S.A. 54A:6-6(a)) sup-
ports our conclusion that this type of benefit was intended to be excluded, that
section cannot reasonably be read to provide the exclusion.

4. That such benefits would be subject to tax under N.J.S.A. S4A:5-1 is fully
consistent with, indeed supported by, the specific exclusions from gross income of
federal social security benefits (N.J.S.A. 54A:6-2), railroad retirement benefits
(N.J.S.A. 54A:6-3), and unemployment insurance benefits (N.J.S.A. 54A:6-13).
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'The items in sections 54A:6-2 to 54A:6-9, inclusive, shall be
specifically excludable from gross income.

N.J.S.A. 54A:6-6 provides an exclusion for:

Compensation for injuries or sickness.

a. Arr!ounts received under workmen’s compensation acts as
compensation for personal injuries or sickness.

b. The amount of damages received, whether by suit or
agreement, on account of personal injuries or sickness.

c. Amounts received through accident or health insurance for
personal injuries or sickness.

d. Amounts received as a pension, annuity or similar allow-
ance for personal injuries or sickness resulting from active service
in the armed forces of the United States or in the Coast and
Geod_etic Survey or the Public Health Service, or as a disability
annuity payable under the Foreign Service Act of 1946.
[Emphasis added.] :

This exclusion provision is essentially similar to §104 of the Internal Rev-
enue Qoqe ( I.R.C.”); that exclusion provision, entitled “Compensation
for injuries or sickness,” reads as follows:

(a) In general.—Except in the case of amounts attributable to
(and not in excess of) deductions allowed under. section 213
(rclatu_lg to medical, etc. expenses) for any prior taxable year,
gross income does not include—

(1) amounts received under workmen’s compensation acts as
compensation for personal injuries or sickness;

(2) the amount of any damages received (whether by suit or
agreement) on account of personal injuries or sickness;

(3) amounts received through accident or health insurance for
personal injuries or sickness {other than amounts received
by an employee, to the extent such amounts (A) are at-
tributable to contributions by the employer which were not
includible in the gross income of the employee. or (B} are

. paid by the employer); and

(4) amounts received as a pension, annuity, or similar allow-
ance for personal injuries or sickness resulting from active
service in the armed forces of any country or in the Coast
and Geodetic Survey or the Public Health Service, or as
a disability annuity payable under the provisions of sec-
tion 831 of the Foreign Service Act of 1946, as amended.
[22 U.S.C. 1081; 60 Stat. 1021.[ [Emphasis added.]

In view of the substantial similarity of these provisions which provide
exclusions from taxable income, as well as several others,® it may be
reasonably assumed that the Legislature was aware of these exclusions in
the Internal Revenue Code and intended to specifically incorporate them
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into the tax act. It is appropriate, therefore, to look to §104 of the LR.C.
as an aid in interpreting N.J.S.A. 54:6-6. See 2A Sutherland, Statutory
Construction, §52.02 at 328-329 {4th Ed. 1973).

§104(a)(3) of the L.R.C. provides an exclusion for “amounts received
through accident or health insurance.” for purposes of §104(a)(3), that term
includes “amounts received from a sickness and disability fund for em-
ployees maintained under the law of a state. ..." §105(¢) of the I.R.C.*
Thus, under the Internal Revenue Code the exclusion of “amounts received
through accident or health insurance” has been applied to temporary
disability benefits payments received, whether from the employer or the
employer’s plan, from an insurance company, or from [a] State fund. ...”
See Rev. Rul. 75-479, 1975-2 CB 44 and Rev. Rul. 75-499, 1975-2 CB 43;
amplifying Rev. Rul. 72-191, 1972-1 CB 45. Since N.J.S.A. 54:6-6(c) was
patterned after §104(a)(3), the likely legislative intent was the temporary
disability benefits received from the State Plan or a private plan are
amounts received from “accident or health insurance” and excludable from
gross income under the Tax Act. On the other hand, since the Legislature
did not incorporate a limitation on the exclusion with regard to amounts
attributable to contributions by an employer as set forth in section
104(a)(3),” we conclude that it intended to exclude the entire amount of
temporary disability benefits from gross income under the Tax Act.

In conclusion, you are advised that temporary disability benefits re-
ceived from the State Plan or a private plan are excludable from gross
income under the Tax Act.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: DOUGLAS G. SANBORN
Deputy Attorney General

5. The following exclusion provisions of the Tax Act and the LR.C. are also
substantially identical: N.J.S.A. 54A:6-4 and 1.R.C. §101; N.J.S.A. 54A:6-5 and
I.R.C. §102; N.J.S.A. 54A:6-7(b) and L.R.C. §113; N.J.S.A. 54A:6-8 and L.R.C. §117.

6. Even prior to the inclusion of §105(¢) in the L.R.C., the Supreme Court of the
United States held that temporary disability payments received from an employer’s
plan were receipts from ‘“health insurance” as that term was used in the exclusion
provision which antedated §104(a)(3). Haynes v. United States, 353 U.S. 81, 77 S.
Ct. 649, 1 L. Ed. 2d 671 (1957).

7. §104(a)(3) limits the exclusion to amounts

[O]ther than [those] received by an employee, to the extent such amounts
(A) are attributable to contributions by the employer which were not
includible in the gross income of the employee, or (B) are paid by the
employer.
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May 9, 1979
MR. THOMAS RUSSO, Director
Division of Medical Assistance
and Health Services
Department of Human Services
324 East State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 10—1979

Dear Mr. Russo:

The Department of Health, which assists in administering the program
for setting the rate of reimbursement payable to nursing homes under the
New Jersey Medical Assistance and Health Services Act (N.J.S.A. 30:4D-1
et seq.) (Medicaid), has asked whether any nursing home dissatisfied with
the rate set for it should have its administrative appeal heard by an
administrative law judge. It is our opinion that such a rate reimbursement
appeal is a contested case and should be heard by an administrative law
judge.

By authority of N.J.S.A. 30:4D-7(b) the Division of Medical As-
sistance and Health Services in the Department of Human Services is
responsible for determining the amount of payment for services rendered
to Medicaid recipients by providers of medical services. See Formal
Opinion No. 8-1976. Reimbursement rates for certified nursing home
providers participating in the Medicaid program are set in accordance with
Cost Accounting and Rate Evaluation (CARE) regulations adopted by the
Department of Human Services (N.J.A.C. 10:63-3 et seq.) and adminis-
tered in substantial part by the Department of Health. Nursing home rates
are set prospectively on an annual basis, depending on the fiscal year used
by the facility for its accounting purposes. A rate is based on the specific
cost data submitted by the particular facility and is set in terms of a per
diem amount for that particular nursing home.

The CARE regulations make available two stages of administrative
appeal to resolve disputes concerning the rate that is initially established.
N.J.A.C. 10:63-3.20. The nursing home may request a meeting with a
Health Department rate analyst for review and adjustment of the rate
(Level I Appeal). Thereafter, the home may request a conference with a
panel of representatives of the Departments of Health and Human Ser-
vices. On occasion the panel may include a representative of the Depart-
ment of Transportation which furnishes appraisals of the value of nursing
home land and property, elements that are factored in the reimbursement
rate. This *“Level II” appeal is conducted in an informal manner. It
concludes by the panel’s submitting a memorandum containing its rec-
ommendations to the Director of the Division of Medical Assistance and
Health Services, who makes the final administrative decision.

Through the recent amendments to the Administrative Procedure Act
(L. 1978, c. 67), N.J.S.A. 52:14B-1 et seq., 52:14F-1 et seq., all “contested
cases” heard by a State agency must be conducted by an administrative
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law judge instead of by Departmental hearing officers. N.J.S.A.
52:14B-10(c). A “‘contested case” is defined by N.J.S.A. 52:14B-2(b) as:

a proceeding, including any licensing proceeding, in which the
legal rights, duties, obligations, privileges, benefits or other legal
relations of specific parties are required by constitutional right
or by statute to be determined by an agency by decisions, de-
terminations, or orders, addressed to them or disposing of their,
interests, after opportunity for an agency hearing.

Thus where, by statute or constitutional law, a hearing is required before
a State agency may determine the legal rights of specific parties, the matter
constitutes a “contested case” which must be heard by an administrative
law judge. See Public Interest Research Group v. State of New Jersey, 152
N.J. Super. 191, 205, (App. Div. 1977), certif. denied, 75 N.J. 538 (1977);
Formal Opinion No. 6-1979.

In considering whether a nursing home rate dispute is a “contested
case” within the scope of N.J.S.A. 52:14B-2(b), it should be noted that
the Medicaid statute requires that the State “provide that either the recipi-
ent or the provider shall be afforded the opportunity for a fair hearing
within a reasonable time on any valid complaint.” N.J.S.A. 30:4D-7(f).
This statutory hearing right, however, has been interpreted by the Depart-
ment of Human Services to apply only to cases involving a recipient’s
eligibility for assistance termination or suspension of a provider agreement,
or the payment of claims for services rendered. N.J.A.C. 10:49-1.16. From
the inception of the nursing home rate-setting program the Department
of Human Services has consistently held to the position that a rate dispute
is not suitable to formal hearing. The issues in such a case are frequently
matters of estimation, judgement and policy; in addition, any rate that
is set is always subject to the limitation of available appropriated funds,
N.J.S.A. 30:4D-2, 30:4D-7.

Rate-setting has, indeed, long been viewed as a quasi-legislative func-
tion and, where the Legislature entrusts that rate-setting power to an
administrative agency, that agency is constrained by no greater procedural
requirements than would otherwise apply to the Legislature itself. Con-
solidation Coal Co. v. Kandle, 105 N.J. Super. 104, 113 (App. Div. 1969),
aff’d 54 N.J. 11 (1969); Public Serv. Coordinated Transport v. State, 5 N.J.
196, 214 (1950). Accordingly, neither the Legislature nor the delegated
agency would be under a duty to provide a hearing before fixing a flat
rate or maximum levels of increase on a general or Statewide basis. Ja-
mouneau v. Harner, 16 N.J. 500, 522 (1954), cert. denied, 349 U.S. 904,
75 S. Ct. 580, 99 L. Ed. 1241 (1955).

The nursing home rate-setting program, however, does not mirror the
pure legislative model of setting a uniform rate across the board for all
facilities regardless of individual differences. The program instead sets a
certain reimbursement rate for a particular facility taking into consider-
ation that facility’s own operating expenses, property evaluation and work-
ing capital needs. The CARE regulations expressly recognize that because
of unusual situations inequities may result from strict adherence to the
initial rate, and they provide for review of the special circumstances of
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the facility. N.J.A.C. 10:63-3. The nursing home rate-setting program is
thus directed towards establishing the legal right of a specific party to a
rate of reimbursement for services it provides to Medicaid recipients.*
Moreover, by statute the facility is entitled to a reasonable rate for those
services, N.J.S.A. 30:4D-7(b).

Although rate-making powers may be characterized as legislative or
quasi-legislative, a rate determination in many respects will also require
the exercise of quasi-judicial functions when property rights of specific
facilities are at stake. Central R. Co. v. Department of Public Ultilities, 7
N.J. 247, 257 (1951). In such instances rate-making will combine “the
elements of policy making and adjudication, being a blend of prescription
for the future with the disposition of a particular, immediate petition.”
Yellow Cab Corp. v. City Council of Passiac, 124 N.J. Super. 570, 580 (Law
Div. 1973). It has been expressly established by case law that where the
property interests of a specific facility are involved in fixing a rate of
reimbursement, due process requires the affording of an opportunity for
a hearing thereon by the facility. Thus, in St Joseph Stock Yards Co. v.
United States, 298 U.S. 38, 56 S. Ct. 720, 80 L. Ed. 1033 (1935), the action
of the Secretary of Agriculture in prescribing maximum charges for a
stockyard company’s services was attacked as a confiscation of the com-
pany’s property. The Court stated that the “fixing of rates is a legislative
act.” 298 U.S. at 50. Yet it went on to hold that

When the Legislature appoints an agent to act within that sphere
of legislative authority, it may endow the agent with power to
make findings of fact which are conclusive, provided the require-
ments of due process which are specially applicable to such an
agency are met, as in according a fair hearing and acting upon
evidence and not arbitrarily. . . .

... [Tlhe Constitution fixes limits to the rate-making power
by prohibiting the deprivation of property without due process
of law or the taking of private property for public use without
just compensation. . .. It is not difficult for . .. [administrative
agencies] to observe the requirements of law in giving a hearing
and receiving evidence. [298 U.S. at 51-52.]

In Ohio Bell Tel. Co. v. Public Utilities Comm'n, 301 U.S. 292, 57 S. Ct.
724, 81 L. Ed. 1093 (1937), the Court reversed an order of a State Com-
mission setting the rates-chargeable by a telephone company for intrastate
telephone service to its subscribers because factual data on which the
Commission had relied, including the valuations of the company’s land,
labor, buildings and equipment, had not been disclosed to the company.
The Court stated, “The right to ... [a fair and open] hearing is one of
‘the rudiments of fair play’ . . . assured to every litigant by the Fourteenth
Amendment as a minimal requirement. . . . There can be no compromise

* It is noteworthy that these appeal procedures for nursing home rate reimburse-
ment are governed by the same statutory provisions which deal with hospital rate
reimbursement where the Department of Health has expressly recognized the need
for a formal hearing.
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on the footirig of convenience or expediency, or because gf a natural desire
to be rid of harassing delay, when that minimal requirement has been
neglected or ignored.” 301 U.S. at 304-305. It is apparent from these cases
that

[While rate-making is labelled a legislative process, the due pro-
cess clause of the U.S. Constitution provides that no one shall
be deprived of his property without due process of law, and the
‘due process’ which must be accorded includes the af'fordmg o.f
an opportunity for a hearing. [Yellow Cab Corp. v. City Council
of Passaic, supra, 124 N.J. Super. at 579.]

See also Cunningham v. Department of Civil Service, 69 N.J. 13, 21 (1975);
In re Matter of Public Hearings (C.0.A.) 142 N.J. Super. 136, 151-152
(App. Div. 1976), certif. denied, 72 N.J. 457 (1976). )

The type of hearing that must be afforded peqessan]y deper_lds on
whether adjudicative facts are at issue in the individual case. Cunningham
v. Department of Civil Service, supra, 69 N.J. at 22-23, Yel[onf Cab C{)rp.
v. City Council of Passaic, supra, 124 N.J. Super. at 580; Davis, Admmfs-
trative Law §7.04 at 420-426 (1958). As noted in Yellow Cqb Corp. . City
Council of Passaic, supra, 124 N.J. Super. at 580-582, administrative agency
rate-making is a blend of quasi-judicial and quasi-legislative functions,
entailing a consideration of large questions of public policy, reference to
broad data from surveys, studies and experience as well as a determination
of discrete facts. Where, as in the nursing home rate-setting process, final
agency decisions are based on individual gx:oum.is for administrative ap-
peal, including the factual characteristics, suuauon.and valugtlon of' tl_le
facility’s property, an adjudicative hearing is required. Davis, Adminis-
trative Law, supra, §7.04 at 421. .

Accordingly, you are advised that since an opportunity to be heard
is required before a rate dispute concerning a specific nursing home:‘may
be finally resolved by agency decision, such a dispute constitutes a “con-
tested case” that should be heard by an administrative law judge. Provision
for hearing before ah administrative law judge may be su.perimposed.upon
an informal administrative scheme for voluntary resolution of the dispute
and may be substituted for both or either one of the existing appeal levels.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By CHARLOTTE KITLER
Deputy Attorney General
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May 14, 1979
JOHN A. WADDINGTON, Director
Division of Motor Vehicles
25 South Montgomery Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 11—1979

Dear Director Waddington:

You have inquired as to whether or not a truck (or truck and trailer
combination) registered in another state but found on a New Jersey high-
way in excess of the weight listed on its foreign certificate of registration
is in violation of N.J.S.A. 39:3-84.3, which makes it unlawful for:

any commercial motor vehicle, tractor, trailer or semitrailer [to
be} found on a highway with a gross weight of vehicle and load
in excess of the weight limitation permitted by the certificate of
registration for the vehicle or in excess of the gross weight limi-
tations imposed by the Title for vehicle and load or an axle weight
in excess of the axle weight limitations imposed by this Title . . . .
[Emphasis supplied.]

Alternatively stated, your question is whether or not the term “‘certificate
of registration” as used in the statute was intended to encompass foreign
registrations as well as New Jersey registrations. For the following reasons,
we conclude that it was not.

Initially, it must be noted that the statute is penal and quasi-criminal
in its nature, and so must be strictly construed. State v. Gratale Brothers,
Inc., 26 N.J. Super. 581 (App. Div. 1953). Even so, the statute must be
read in relation to the mischief and evil sought to be suppressed and effect
must be given to the terms of the statute in accordance with their fair and
natural acceptation. State v. Ferro, 128 N.J. Super. 353 (App. Div. 1974).

At least as to the gross weight limitations for vehicle and load and
the axle weight limitations of this statute, the intent and purpose of the
law is plainly to protect our highways and highway structures from damage
by overweight vehicles. State v. Gratale Brothers, Inc., supra at 584. Re-
cognized in that light, such provisions have been constitutionally upheld
when applied to trucks registered out-of-state as well as in-state, Morris
v. Duby, 274 U.S. 135,47 S. Ct. 548, 71 L. Ed. 966 (1926).' Such a purpose,
however, is not so apparent here, where two identical trucks both registered
in New Jersey and both subjecting our highways to the same load and
distribution (axle weight), could be treated differently under the statute
depending only upon the fees accompanying their registration application.?
Viewed thusly, this aspect of the statute appears as merely the enforcement
arm of a revenue measure (N.J.S.A. 39:3-20) the purpose of which is to

L. In this case the Supreme Court was called upon to examine an Illinois gross
weight limitation similar to ours in the face of a constitutional challenge that it
placed an undue burden on interstate commerce. The court sustained the limitation,

finding it a reasonable and non-discriminatory means to further a legitimate state
objective.
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compel voluntary payment of the correct registration fee to the State of
New Jersey by the owners of trucks registered in this State. See State v.
Youngstown Cartage Co., 105 N.J. Super. 223, 225 (Co. Ct. 1969), wherein
the court recognized that “a weight in excess of the registered weight is
not of itself a cause of damage to the highways.” and State v. Levitan
Interstate Transport, Inc. 58 N.J. Super. 345, 351 (Co. Ct. 1959), wherein
it was noted that to not enforce N.JS.A. 39:3-84.3 in the particular
situation under review there would “make possible an evasion of the
revenue -provisions of N.J.S.A. 19:3-20 .. .” To apply this portion of the
statute to trucks registered out-of-state, therefore, could in no way be
viewed as rationally related to its purpose since the subject registration
fees would be paid to the state of registration and not to New Jersey.
Moreover, since the subject provision is plainly inapplicable on its
face to trucks registered in states which do not require registration based
upon gross weight,’ State v. Olean Transp. Corp., 39 N.J. Super 236 (Co.
Ct. 1956), a determination that our statute was intended to apply to trucks
registered out-of-state appears even less viable. Such would lead to the
rather anamolous result that a truck registered in a state requiring regis-
tration based upon ‘“unladen weight” and found in New Jersey in excess
of such “unladen weight” would be immune from prosecution® while this
same truck, if registered in a state where registration is based upon gross
weight and found in excess of its registered gross weight, would be subject
to prosecution. Such a result cannot have been intended. Rather, it must
be concluded that the legislature intended that the subject overweight
provision apply only to vehicles registered in New Jersey as a means of
enforcing its registration laws. State v. Youngstown Cartage Co., supra.
The above determination is mindful of the apparently contrary con-
clusions reached in State v. Olean Transp. Corp., supra. and State v. Levitan
Interstate Transport, Inc., supra. Suffice it to say that unlike State v.
Youngstown Cartage Co., supra. these decisions are not precisely on point
with the situation present here. In Olean, for example, the only question
for determination was whether or not our statute applied to a tractor
registered in a state that required registration to be based upon the vehicle’s
«unladen weight” rather than its “gross weight.”* The court concluded
that it did not, adding in dictum, however, that in its view the statute did

2. N.1.S.A. 39:3-20 provides that:
a. The Director is authorized to issue registrations for commercial motor
vehicles . . . upon application therefor and payment of a fee based on
the gross weight of the vehicle [meaning the vehicle and its load} .. ..
[T}he minimum registration fee shall be §50.00 plus $8.50 for each 1,000
pounds or portion thereof in excess of 5,000 pounds.
Thus, a truck registered for 6,000 pounds (having paid a fee of $58.50), for example,
could not be prosecuted under N.J.S.A. 39:3-84.3 when found on the highway
weighing 5,500 pounds, whereas if only a $50.00 registration fee had ‘been paid for
this same truck, a summons could issue.

3. At least ten states, as you have indicated in your request for advice, require that
registration be based upon the truck’s “‘unladen weight.”

4. This is assuming that the vehicle and load did not exceed either the maximum
gross weight limitation or the axle weight limitation set forth in our statute.

5, See footnote 3.
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a_pp]y to trucks registered in other states that required gross weight to be
listed on registration certificates. The question presented in Levitan was
wh(?ther or not our statute applied to a combination of a New Jerse
reglstcrefi tractor and a trailer registered in another state that requircé
gross wqxght to _be listed on its registration certificate. The court concluded
that it d}d, s?ecmcally rejecting the defendant’s contention that the statute
was limited in application to only combinations of vehicles wholly regis-
tere.d in New Jersey. The situation here, on the other hand, concerns ognl '
vehicles or combinations of vehicles wholly registered out,-of-state g
To whatever.extent the language in either of those cases goes b'e ond
thegr narrow holdings, moreover, it is found unpersuasive. Both courtsybasc
their decision at least in part on their recognition of the purpose of the
act to protect our highways, but fail to realize, as recognized in Youngstown
and as noted above, that such purpose only applies to the maximum gross
weight and axle weight limitations of the act. Furthermore, the reasogning

in Levitan appears additionally sus i
, pect for reason th
in Levitan appea at it rests upon the

To uphold defendant’s contention is to make possible an evasion
of the revenue provisions of N.J.S.A. 39:3-20, a statutory con-
struction not to be favored. A New Jersey trucker would be
enabled to register his tractor at a minimum fee and haul an out-
pf-sta!g trailer and load over the New Jersey highways with
immunity from any complaint for overweight of vehicle and load

g;(;a\]/idenced by the combined certificates of registration. [/d. at

Howf:ver persuasive such observation may have appeared at the time this
decision was reached, it no longer appears so following amendment of
N..J.S'.A. 39:3-20 and N.J.S.A. 39:3-84.3 prohibiting the operation of com-
b}nauons gf New Jersey tractors and out-of-state trailers on New Jerse
hlghwa’ys in excess of twice the gross weight listed on the New Jersey
tractor’s registration certificate and prescribing fines based upon suci
excess. L. 1963, c. 166, §§1 and 2. The “immunity” feared by the Court
in Levitan thus no longer exists. The existence of these amendments, in
fact, can be seen as evidence of a legislative disapproval of the appro‘ach
taken by t_he court in Levitan, since the out-of-state trailer’s registration
certificate in such a situation is now irrelevant to the determination as to
whether or not a violation has occurred under the statute or as to how
much of a fine should be assessed. These determinations are now to be
base:d solely upon the gross weight listed on the New Jersey tractor’s
certificate of registration and the total weight of the combination

) For th.e reasons set forth above, you are therefore advised that a‘truck
registered in another state and found on a New Jersey highway in excess
of th.e weight listed on its foreign certificate of registration (but within the
maximum gross weight and axle weight limitations of the act) is not in
violation of N.J.S.A. 39:3-84.3.

Very truly yours.
JOHN J. DEGNAN
Attorney General

By: ROBERT M. JAWORSKI
Deputy Atiorney General
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June 13, 1979
DR. FRED G. BURKE, Commissioner
Department of Education
225 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 12—1979

Dear Dr. Burke:

The Department of Education has asked for our opinion as to the
validity of United States citizenship requirements for teachers under a
recent decision of the United States Supreme Court in Ambach v. Norwick,
441 U.S. 68 (1979).

The statute governing the qualifications of a permanent teaching staff
member requires an applicant to be a citizen of the United States *“except
that any citizen of any other country, who has declared his intention of
becoming a United States citizen and to whom there has been issued a
teaching certificate in accordance with law, may be employed as a teacher
so long as he holds a valid teacher’s certificate . .. .» N.J.S.A. 18A:126-1.
The State Board of Examiners is authorized to issue a teacher’s certificate
1o an alien who has declared his intention of becoming a United States
citizen, but any such certificate may be revoked where the holder has either
abandoned his efforts to become a United States citizen, or shall not have
become a United States citizen within five years of the date of its issuance.
N.J.S.A. 18A:26-8.1.

In Formal Opinion No. 10—1974 we concluded that the indiscriminate
ban set forth in the statutes on the employment and tenure of teachers
who are aliens was constitutionally invalid in the absence of a special
circumstance inherent in a particular teaching position. Our opinion was
then premised on the holding of the United States Supreme Court in
Sugarman v. Dougall, 413 U.S. 634 (1973). The Court held at that time
that a broad provision of New York Civil Service law which indiscriminate-
ly prohibited the employment of aliens in the competitive civil service was
in violation of the Fourteenth Amendment to the United States Constitu-
tion.

In Ambach the Court addressed the specific question as to the constitu-
tional validity of a New York statutory ban on the employment of aliens
as teachers in the New York public schools. That statute was in many
respects similar to the governing New Jersey statutes insofar as it provides
for a ban on the employment of persons as teachers who are not either
citizens of the United States or have not made diligent application to
become a citizen.

In Ambach the appellees satisfied all of the educational requirements
set for certification as a public school teacher but consistently refused to
seek citizenship in spite of their eligibility to do so. The Court reviewed
its earlier decisions in this area and again recognized, as it had in
Sugarman, that a state could “in an appropriately defined class of pos-
itions, require citizenship as a qualification for office.” Ambach, supra, at
1593. The court stated that where a governmental function fulfilled a
fundamental obligation of government 10 its constituency, it was within
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the authority of a state to exclude aliens from such iti

. ] governmental positions.
Se'e a!so. Foley v. Connelie, 435 U.S. 291 (1978). In its applicatiog of these
principles to the case at hand, the court stated:

Iq determ.ining whether, for purposes of equal protection
analy§1s, teaching in public schools constitutes a governmental
function, we look to the role of public education and to the degree
of responsibility and discretion teachers possess in fulfilling that
role. Sqe id., at 297. Each of these considerations supports the
conclusion that public school teachers may be regarded as per-
forming a task ‘that go[es] to the heart of representative govern-
ment.’ Sl{garman v. Dougall, supra, at 647.

Public education, like the police function, ‘fulfills a most
fundamental.obligation of government to its constituency,’ Foley
at 297. The importance of public schools in the preparz;tion of
individuals for participation as citizens, and in the preservation
of the values on which our society rests, long has been recognized
by our decisions:

‘Today, education is perhaps the most important function
of state and local governments. Compulsory school attendance
laws and tl?q great expenditures for education both demonstrate
our recognition of the importance of education to our democratic
socxety..Itlls required in the performance of our most basic public
responsibilities, even service in the armed forces. It is the very
foundatloq of good citizenship. Today it is a prinicipal instrument
in awakenm_g the child to cultural values, in preparing him for
later professional training, and in helping him to adjust normally
to his environment.” Brown v. Board of Education, 347 U.S. 483
495 (1954). [Ambach, supra, at 76, 77.] ' R

:I:hc Court concluded that since public school teachers perform an essential

g(.)vernment.a] function” the New York statutory restriction bore a
rational relationship to a legitimate state purpose and was consistent with
the Fourteenth Amendment to the United States Constitution,

) _The New Jersey statutory scheme is essentially the same and serves
similar purposes as the New York statutes considered in Ambach. You
are tl_lereforc advised that those New Jersey statutes which reql'Jire a
teaching staff member to demonstrate that he is a citizen of the United
State§ or has declared his intent of becoming a citizen are supported b,
a legitimate governmental purpose and are consitutionally valid. ’

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General
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July 16, 1979

JOAN HABERLE, Secretary Director
Real Estate Commission

201 East State Street

Trenton, New Jersey

FORMAL OPINION NO. 13—1979

Dear Ms. Haberle: o
You have asked for our opinjon as to whether attorneys authorized

to practice law in New Jersey are totally exempt from the Ilccrj:u:e‘;e;;l:u;:;
ments and regulatory provisions of thc. Rqal Esta?e License dc .'th'n are
advised that with the exception of activities pertinent to and wi slu | the
scope of their responsibilities in the practice of law, attorneys are subj

° lti{g\r.\(:vilg:)\?;.y turns on an jntergretation of the cxem.ptlon provision
of the Real Estate License Act, which states as follows:

The provisions of this article shall not apply to any pe;_sgn, firm,
partnership, association or corporation who, as a bona fi efowner
or lessor, shall perform any of the aforesaid acts with re erencg
to property owned by him nor shal'l they apply to or be construe
to include attorneys at law, receivers, }rustees in bankruptcy,
executors, administrators, or persons selling real estate under t,l?e
order of any court or the terms of a deed of trust, state ba.nh.s,
federal banks, savings banks and trust companies located within
the state, or to insurance companies incorporated under the in-
surance laws of this state. [N.J.S.A. 45:15-4.]

The historical development of this statutory .ex.em_pti_on and its textua}
setting provide clear support for the view .thgt it is lx-mlt;d toftlhosc '11‘-;?5
estate activities which are encompassed within the practice ol law.
statute as originally enacted by L
follows:

The provisions of this act shall not apply to any wperson,1 ﬁrcr’n,
association, partnership or corporation, 'who as owner or less t1',
shall perform any of the acts aforesaid yvnth reference to pro;l)erty
owned by them; nor shail the provisions of this act apply ho
persons holding a duly executed power of attorney fror;; th.e
owner for the sale, lease or exchange of real estate; nor. sha }t1 1ls1
act be construed to include in any way at.torncys at law; nor sha

it be held to include a receiver, trustee in bankruptcy, admu:ils-
trator or executor, or any person.sellmg real estate under o‘rj le"
of any court, nor to a trustee selling real estate under a deed 0

trust.

It was amended by Laws of 1925, c. 243, §3, to state in part:

[Nlor shall the provisions of this act apply or be construed to
include attorneys-at-law, or a receiver, trustee in bankruptcy,
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executor, administrator or to any person or corporation selling
real estate under the order of any court, or under the terms of
a deed of trust. i

It is significant that the amendatory language deleted the words “in any
way” with regard to the exemption provided for attorneys.

In 1929, the statutory exemption was further expanded to include state
banks, federal banks, savings banks and trust companies and insurance
companies.” Laws of 1929, c. 341, §1. This amendment was obviously
designed to enable these financial institutions to conduct their usual ac-
tivities with regard to mortgages and other real estate encumbrances
without running afoul of the provisions of the Real Estate License Act.

In the context of this legislative history, it is important to note that
the exemption for attorneys has been grouped with those persons or
institutions who by their very nature would be circumscribed in carrying
out general real estate activities. For example, trustees, receivers and
administrators are all authorized to carry out specific Jegal responsibilities
under certain limited circumstances. Also, it cannot be reasonably assumed
that the legislature intended to permit banking institutions and insurance
companies to engage in real estate activities outside the scope of their
legitimate functions as banking institutions and insurance companies. In
the construction of a statute, the meaning of a doubtful phrase may be
ascertained by consideration of the company in which it is found and the
meaning of words which are associated with it. Boileau v. De Cecco, 125
N.J. Super. 263, 267 (App. Div. 1973), aff'd 65 N.J. 234 (1974); Dept. of
Health v. Sol Schnoll Dressed Poultry Co., 102 N.J. Super. 172, 177 (App.
Div. 1968). Therefore, the scope of the exemption provided for attorneys
may be reasonably inferred from the nature of the exemptions pertinent
to the other entities enumerated in the statute. The exemption for attorneys
would be limited to those activities performed in carrying out their pro-
fessional responsibilities in the practice of law.

Moreover, the exemption provisions of the Real Estate License Act
should be interpreted consistent with the overall legislative purpose to
regulate the real estate business in the public interest. It is well established
that each part of a statute should be construed in a manner consistent
with the principal legislative intent. State v. Bander, 56 N.J. 196, 201 (1970).
In the event an attorney were permitted to engage freely and without
restraint in all aspects of the real estate business a regulatory void would
be created. For example, licensees must maintain and make available
books of accounts and records of transactions for inspection by the Real
Estate Commission. N.J.A.C. 11:5-1.13. A similar requirement is imposed
by court rule on attorneys with regard to monies received in the practice
of law. However, “[ilncome received . .. as a real estate agent . . . is not
received from the practice of law and therefore should not be deposited
in such business account.” New Jersey Supreme Court Advisory Commit-
tee on Professional Ethics, Opinion No. 124, It should not be assumed
that the legislature by its enactment of an exemption for attorneys intended
to allow persons who happen to be attorneys to engage in the real estate
business without being subject to regulation either by the Real Estate
Commission or the Supreme Court of New Jersey. Rather, the more
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reasonable reading of the exemption was that attorneys would be exempt
from regulation by the Real Estate Commission for activities which are
within the practice of law and thus regulated by the Supreme Court.
In those jurisdictions where courts have found an unlimited exemption
for attorneys to engage in the business of real estate, the statutory
framework is significantly different from that found in N.J.S.A. 45:15-4.
In Weinblatt v. Parkway-St. Johns Place Corp., 241 N.Y 8. 721, 722 (Sup.
Ct. 1930), aff'd 243 N.Y.S. 810 (App. Div. 1930), a New York court found
an unlimited exemption. The New York statute provided as follows:

The provisions of this article shall not apply to receivers, referees,
administrators, executors, guardians, or other persons appointed
by or acting under the judgment or order of any court; or public
officers while performing their official duties, or attorneys at law.
[N.Y. Real Property Law §442-f (McKinney’s 1968).]

Unlike the New Jersey statute, the language of this enactment places limits
on all of the enumerated categories other than attorneys at law. Similarly,
in Kribbs v. Jackson, 129 A. 2d 490, 495 (Sup. Ct. 1957), a Pennsylvania
court held that attorneys are exempted from licensure under their act. The
Pennsylvania statute contains specific limiting language pertaining to all
of its enumerated exempted persons and entities, except those regarding
attorneys. 63 Pa. Stat. §432(c).

Even where a statute provided no clear indication of the underlying
legislative purpose, a Texas court has found the attorney exemption to
be a limited one. In Sherman v. Bruton, 497 S.W. 2d 316 (Tex. Ct. Civ.
App. 1973), the court considered a statute which provided “nor shall this
Act be construed to include in any way services rendered by an attorney
at law.” Notwithstanding that the statute did not contain specific limiting
language regarding attorneys, as in fact it did regarding public officers or
employees, the court stated:

We do not understand this language to mean that an at-
torney, solely by virtue of his license to practice law, is authorized
to engage generally in the business of a real estate broker ...
We interpret the expression ‘services rendered by an attorney at
law’ to mean services rendered by a licensed attorney whose
engagement for legal services has created the relationship of
attorney and client. [citations omitted] If a lawyer is employed
to render legal services, §6(3) exempts him from the requirements
of article 6573a, even though some of the services he renders as
an attorney, such as negotiations for a sale or lease, would fall
within the function of a real estate broker, as defined in Section
4 of that article. [497 S.W. 2d at 321.]

See also, Avent v. Stinnett, 513 S.W. 2d 89, 94 (Tex. Ct. Civ. App. 1974).

Thus an unlimited exemption for attorneys has been found to exist
only where the statutory language unequivocally demonstrates a legislative
purpose to permit it. We find no evidence of a legislative intent to allow
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for such an unljmited exemption from the New Jersey Real Estate Act.'
Rather, a reading of the statutory language, along with its historica.l
deve!opment, leads us to conclude that the legislature intended to im-
munize attorneys from the provisions of the Real Estate License Act onl
with respect to those activities encompassed by the practice of law ¢
) !t.ls therefore our opinion that with the exception of those real es.tate
activities carried out as part of their professional duties in the practice
of la'w', attorneys are subject to the licensure requirements and regulator
provisions of the Real Estate License Act.? & Y

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ELISE GOLDBLAT
Deputy Attorney General

1. In addition, it should be noted that although this provisi i
gnacted 50 t}}at attorneys would not be prohibitged in thi per?;?'?ng?ll;: );?Thpelilro ::lluvt‘;:z
;p t_he Ppractice of law, the Nev.v ..lgrsey Supreme Court has imposed independent
imitations on the. real estate activities of attorneys. The New Jersey Supreme Court
Advisory Corpmmce on Professional Ethics (hereinafter referred to as Su remr
pourt Coxpmltl;e) has concluded that an attorney may not serve as an attl;;rnce
1(1:1 conrgcuon_wnh any }ransaction initiated by him as a real estate broker. Supremz
cacl)ll;lrtapg]xir:glet]ei: (;l;-)(;r;lligrilﬁl;ll?.‘1:)1i.nT:tetg:xprem;Cqurthommittee has also specifi-
i hil ney who is also a salesperson. Supreme
;:;z;ltycscizggttee Opinion No. 411. Furthermore, Disciplinary Rule 2-102(D) ex-

A lawyer who is engaged both in the i

] L h practice of law and another
professnon.or business shall not so indicate on his letterhead, office sign
or p}-ofe.ssmpal card, nor shall he identify himself as a lawyer in an);
publication in connection with his other profession or business.

ghgs, an attorney enga.ged in the real estate business is required to divorce this
: :lixsr;e:rss g]o:}: o‘f:led ;Lracncg ofdléw, and services rendered as a real estate broker or
rse e rendered in a nonlegal capacity. i
e 120 g pacity. See, Supreme Court Commit-
It is not our purpose to delineat
e between real estate activities engaged i
et nb
;rl;zgikcr (;1" sa]e:;;‘)]cr;on and those activities engaged in by an attomeyg vgithin thz
ce of law. The Supreme Court of New Jersey has been v ith jurisdicti
] 0 ested with jurisdicti
gver t!]e (egulauon of the practice of law. Article 6, §2, 93 of the 1947 {\Iew }ers?:;
Sonsmuuon. Therefore., appropriate guidelines in this area may be provided by the
upreme Court or by its Advisory Committees.

%stZ?e tg%extqm‘this_opligéon is inconsistent with informal advice given to the Real
3 mmission in 1, that informal advice i
this. Tormal optaion. ice is overruled and superseded by
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July 31, 1979
LEWIS B. THURSTON, III

Executive Director

Election Law Enforcement Commission
28 West State Street—I11th Floor
Trenton, New Jersey 08608

FORMAL OPINION NO. 14—1979

Dear Mr. Thurston:

The Election Law Enforcement Commission has asked whether
N.J.S.A. 19:34-45 prohibits a bank from establishing a political action
committee for its employees. This inquiry was prompted by information
{ecelved by the Commission from a national bank indicating that the bank
mten§i§ to use its own funds for the establishment and administration of
a political committee, the officers and members of which will be the bank’s
employees and the purpose of which is to solicit voluntary contributions
from the employees. The contributions are to be maintained in a separate
fund and will be used by the committee to influence the nomination or
election of certain candidates for federal, State and local public office. The
members of the committee will consist of its *“‘organizers and such other
@ndividuals as may thereafter be admitted to membership.” For the follow-
ing reasons, you are advised that while N.J.S,A. 19:34-45" does not
absolutely prohibit the establishment of such a committee, it does preclude
the use of the bank’s own monies to establish and administer a political
action committee, and/or to solicit contributions from its employees.

) Originally enacted in 1911 as part of a comprehensive election corrup-
tion practices act, N.J.S.A. 19:34-45 provides in pertinent part:

No corporation carrying on the business of a bank . . . shall
pay or contribute money or anything of value in order to aid
or promote the nomination or election of any person, or in order
to aid or promote the interests, success or defeat of any political
party.

The statute plainly prohibits direct contributions of money or other thing
of value by a bank for political purposes.

There is no legislative history of this statute which would shed light
upon your inquiry. Its federal counterpart, 2 U.S.C. §441b (formerly 18
U.S.C. §610), orginally enacted in 1907, however, has an abundance of
congressional history which has been examined by the Supreme Court of
the United States. The federal law provides in pertinent part:

It is unlawful for any national bank, or any corporation
organized by any law of Congress, to make a contribution or
expenditure in connection with any election to any political office,
or in connection with any primary election or political convention
or caucus held to select candidates for any political office, or for
any corporation whatever to make a money contribution in con-
nection with the election at which Presidential and Vice-Presiden-
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tial elections or a Senator or Representative in ... Congress is
to be voted for, or in connection with any primary election or
political convention or caucus held to select candidates for any
of the foregoing offices. ... [2 U.S.C. §441b.]

In 1971, the statute was amended to define “contribution” and expen-
diture.” In doing so, Congress specificaily excluded from such definition
the “establishment, administration, and solicitation of contributions to a
separate segregated fund to be utilized for political purposes . . .” but onl.y
if the contributions are given voluntarily and with knowledge of their
intended political use.

The scope of the federal law as proscribing the establishment of
political committees or funds both prior and subsequent to the 1971
amendment was examined by the Supreme Court of the United States in
Pipefitters Local Union No. 562 v. United States, 407 U.S. 385, 92 S.Ct.
2247, 33 L.Ed. 2d 11 (1972). In that case, a union and three of its officers
were convicted of conspiracy to violate 18 U.S.C. §610, the predecessor
of 2 U.S.C. §441b, by maintaining a separate political fund to which union
members and union employees contributed. Upholding the convictions,
the Court of Appeals characterized the political fund as a “subterfuge”
through which the unions made political contributions of union moies.
The 1971 amendments, which expressly legalized the union activity in-
volved, became effective after oral argument in the Supreme Court. In
reversing the Court of Appeals and remanding for a new trial on the issue
of voluntariness of contributions to the fund, the Court observed that the
congressional purpose in enacting 18 U.S.C. §610 was not only to destroy
the influence over elections exercised by holders of large aggregates of
capital through financial contributions but also to prevent corporate or
union officials from using corporate or union funds for contributions to
political parties without the consent of the shareholders or union members.
After an examination of these purposes and the extensive congressional
history of the statute, it concluded that the law as originally enacted was
never intended to prohibit a corporation from making, through the me-
dium of a political fund organized by it, political contributions or expen-
ditures so long as the monies expended were volunteered by those asked
to contribute. 92 S.Ct. at 2257. However, the Court further held that:

[NJowhere . .. has Congress required that the political or-
ganization be formally or functionally independent of union [or
corporate] control or that union [or corporate] officials be barred
from soliciting contributions or even precluded from determining
how the monies raised will be spent. ... When Congress

1. Asapplied to national banks, 2 U.S.C. §441b extends its proscriptions to political
contributions affecting local and state elections as well as federal. See United States
v. Clifford, 409 F.Supp. 1070, 1073 (E.D. N.Y. 1976). However, 2 US.C. §453
provides that the federal law and regulations thereunder “. . . supersede and preempt
any provisions of State law with respect to election to Federal office.” Thus, state
laws, such as N.J.S.A. 19:34-45, which proscribe contributions to state elections
are not preempted. Cf. 11 C.F.R. §114.2(a)(1).
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prohibited labor [or corporate] organizations from making con-
tributions or expenditures in connection with federal elections,
it was, of course, concerned not only to protect minority interests
within the union [or corporate] but to eliminate the effect of
aggregated wealth on federal elections. But the aggregated wealth
it plainly had in mind was the general union [or corporate]
treasury—not the funds donated by union [or corporate] mem-
bers of their own free and knowing choice. ... [92 S.Ct. at
2264-2265.]

Thus, the political fund need not be formally or functionally indepen-
dent of union or corporate control, but the monies comprising the fund
must be segregated and the contributions from members and employees
must be voluntary and with the knowledge of their intended political use.
92 S.Ct. at 2264, The 1971 amendment to the Corrupt Practices Act
specifically authorizing the establishment of a separate political fund was
held to merely codify what was existing law and congressional intent. 92
S.Ct. at 2262.

Pertinent to your inquiry, the Court did, however, observe that the
1971 amendment appeared to make one substantive change in the prior
law by authorizing the use of union or corporate monies for the establish-
ment, administration, and solicitation of contributions for a political fund.
In light of the congressional emphasis upon protecting minority union or
shareholder interests and maintaining a strict segregation of monies found
to be a significant motivating factor for the enactment of the original
statute, “‘the evidence is strong ...,” observed the Court, that prior to
1971 *“. .. Congress believed the costs of organization of new union politi-
cal funds had to be financed [exclusively from voluntary contributions]
.. 92 S.Ct.oat 2271, :

It has been suggested that the congressional concern for protecting
minority stockholders and union members from nonconsential expenditure
of corporate or union funds for political purposes was at best a secondary
concern. Cort v. Ash, 422 U.S. 82, 95 S.Ct. 2080, 2089, 45 L.Ed. 2d 26
(1975). It has also been suggested that the nature of the relationship
between unions and their members may be different from that between
corporations and stockholders. /d. However, the congressional history of
the 1907 act, which did not extend to labor unions until 1943, analyzed
by the Supreme Court in Pipefitters, does appear to support the conclusion
that the 1907 act was not intended to proscribe the establishiment of a
voluntary political committee or fund, so long as the fund was created
and supported by volunteered, noncorporate monies.

This balanced approach attributed by the Court in Pipefitters to
Congress in fashioning the 1907 Corrupt Practices Act recognizes a
sensitivity towards a need for controlling the potential corruptive use of
corporate or union funds by corporate or union officials without consent
of shareholders, union members or employees as well as the constitutional-
ly required deference to the First Amendment rights of the individuals and
corporate and union organizations involved. It is this balanced approach
which has guided the Supreme Court of the United States in construing
the scope of the 1907 act not only in Pipefitters but in other cases as well.
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Thus, in United States v. C.1.0., 335 U.S. 106, 68 S.Ct. 1349, 92 Law Ed.
1849 (1948), the Court held that the Corrupt Practices Act did not prohibit
the publication of a union newspaper at the union’s expense which con-
tained a statement urging the election of a particular candidate and which
was distributed to union members. On the other hand, in United States
v. International Union United Auto, etc., Workers, 352 U.S. 567, 77 S.Ct.
529, 1 L.Ed. 2d 563 (1957), the Court held that the use of union funds
to sponsor a commercial television broadcast designed to reach the general
public to influence the electoral process constitutes a violation of the
federal Corrupt Practices Act.

Enacting N.J.S.A. 19:34-15 three years after the 1907 federal Corrupt
Practices Act, it is reasonable to assume that the New Jersey Legislature
operated under the same objectives as did Congress.? We therefore con-
clude that N.J.S.A. 19:34-45 was not intended to prohibit the establishment
of a separate political fund contributed to voluntarily by members of a
political action committee with knowledge of the intended political use
of the fund. It is further concluded, however, that a bank’s corporate funds
may not be used to establish, administer or solicit contributions for the
political fund. :

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ERMINIE L. CONLEY
Assistant Attorney General

2. Tt is significant that following the lead of Congress, several states have recently
amended their corrupt practices laws to specifically authorize the use of corporate
funds to establish and maintain a political fund. See Pa. Stat. Ann. Tit. 25, §3225(c);
Tex. Elec. code Ann., Art. 14.06(A)(C). See also N.Y. Elec. Law, Art. 14, §14-116(b).

August 2, 1979
ANGELO R. BIANCHI, Commissioner
Department of Banking
36 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 15-1979

Dear Commissioner Bianchi:

You have inquired whether, pursuant to the statutory provisions
which establish the Office of Administrative Law, hearings held on appli-
cations for the issuance of a charter to a capital stock association' should
be conducted by administrative law judges rather than by Departmental
hearing officers. You are advised that such hearings should be conducted
by administrative law judges under the provisions of that Act.

1. A capital stock association is any insured State savings and loan association as
defined by N.J.S.A. 17:12B-244(a).
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The hearings in question are those conducted upon application by a
capital stock association for a charter pursuant to N.J.S.A. 17:9A-244 er
seq. The hearing is mandated by N.J.S.A. 17:12B-16. Widespread notice
of an application for a new charter is required by N.J.S.A. 17:12B-17. The
notice must be published in a_newspaper which circulates in the munici-
pality in which the association proposes to operate. Additionally, a copy
of the notice must be mailed to every association which has a principal
or branch office within the county of the proposed principal office site.
At the hearing, the Commissioner must afford an opportunity to be heard
to any party so desiring, N.J.S.A. 17:12B-19. The Commissioner shall also
make such independent examination or investigation as he deems necess-
ary, N.J.S.A. 17:12B-19.2

Currently, hearings on charter applications are conducted by the
Departmental hearing officer. At such hearings, the applicant and any
objectors are accorded the opportunity to be heard, to introduce exhibits
into evidence and to present and cross-examine witnesses, N.J.S.A.
3:1-2.13(a).

Pursuant to a recent amendment to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 er seq.:

All hearings of a State agency required to be conducted as
a contested case under this act or any other law shall be conducted
by an administrative law judge assigned by the Director of the
Office of Administrative Law, except as provided by this amen-
datory and supplementary act. [N.J.S.A. 52:14B-10(c).]
[Emphasis added.]

Therefore, the key inquiry is whether the Department’s charter hearings
represent “‘contested cases” as that term is defined in the Administrative
Procedure Act. If so, they will be required to be conducted under the
auspices of an administrative law judge. N.J.S.A. 52:14B-2(b) defines “con-
tested case’ as:

a proceeding, including any licensing proceeding, in which the
legal rights, duties, obligations, privileges, benefits or other legal
relations of specific parties are required by constitutional right or
by statute to be determined by an agency by decisions, determina-
tions, or orders, addressed to them or disposing of their interests,
after opportunity for an agency hearing.) [Emphasis added.]

Thus, where by statute or constitutional law, a hearing is required before
a State agency may determine the legal rights of “specific parties,” the
matter constitutes a “‘contested case” which must be heard by an adminis-
trative law judge. See Public Interest Research Group v. State of New Jersey,
152 N.J. Super. 191, 205 (App. Div. 1977), certif. denied, 75 N.J. 538 (1977).

2. The charter approval procedures for capital stock associations are quite similar
to those prescribed for mutual associations, banks and savings banks, N.J.S.A.
17:12B-13 et seq., N.J.S.A. 17:9A-10 et seq. Therefore, the conclusions reached
herein are likewise applicable to those proceedings.
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Of primary importance, therefore, in this case is the fact that a hearing
is mandated by statute, N.J.S.A. 17:12B-16, as a condition precedent to
the approval of a charter for a savings and loan association, and the focus
of charter hearings to a substantial degree is on the individual and specific
aspects of the applicant’s eligibility and capability, N.J.S.A. 17:12B-20. In
drawing a distinction between a charter application of a bank or savings
bank and a branch banking application, the Appellate Division in /n Re
The Summit and Elizabeth Trust Co., 111 N.J. Super. 154, 164 (1970) stated
in pertinent part:

The Agency inquiry as to ... [branch applications] is less
stringent and, indeed a formal hearing is not a prerequisite . . . .
The Commissioner may act upon plenary and completely in-
formative data supplied to him by the applicant and any objecting
bank. The crucial findings to be made are whether the interests
of the public will be served and whether conditions in that locality
afford reasonable promise of successful operation, N.J.S.A.
17:9A-20. [Citations omitted.]® .

In contrast to the approval of a branch application:

[T]he issuance of a bank charter must be preceded by application,
hearing, notice, publication and findings as set forth in N.J.S.A.
17:9A-9, 10, 11. In addition to requisite findings as to public
interest and probable success, there must be adequate findings
as to such elements as capital structure, stock subscriptions,
name, location, deposit liabilities, directorship and management.*
[Summit and Elizabeth Trust Co., supra, 164-65.]

In sum, because these charter application hearings are required by
statute and are held in order to determine the legal rights and privileges
of “specific parties,” it is clear that such hearings are contested cases within
the meaning of the Administrative Procedure Act. You are, therefore,
advised that these charter hearings should be conducted by an adminis-
trative law judge, unless the Commissioner deems it appropriate to himself
act as the hearing officer.

Very truly yours,
JOHN J. DEGNAN |
Attorney General

By: MARK S. RATTNER
Deputy Attorney General

3. The characterization of a branching application for purposes of the Adminis-
trative Procedure Act was considered in Formal Opinion No. 6, dated March 12,
1979. Since those hearings were not required by statute nor mandated by constitu-
tional right, First National Bank of Whippany v. Trust Co. of Morris Cty., 76 N.J.
Super. 1, 6 (App. Div. 1962), it was concluded that a branching hearing was not
a contested case and need not be referred to an administrative law judge.

4. The requisite findings for approval of a charter for a State association are quite
similar to those for approval of a charter for a bank or savings bank, compare
N.J.S.A. 179A-11 with NJS.A. 17:12B-20 (mutual associations), N.J.S.A.
17:12B-249 (capital stock associations).
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August 3, 1979
BETTY WILSON, Acting Commissioner
Department of Environmental Protection
Labor and Industry Building
Room 802
John Fitch Plaza
Trenton, New Jersey 08625

FORMAL OPINION NO. 16—1979

Dear Ms. Wilson: _

The Division of Solid Waste Administration has inquired whether all
or some of the increased expenses which may accrue to local governments,
including counties acting as solid waste management distri;ts and munici-
palities, as a result of solid waste management plan implementation
pursuant to the Solid Waste Management Act are excl}lded from the
budgetary limitations imposed upon local governmental units by th<.a Local
Government Cap Law. For the reasons more fully set forth hex:em, you

" are hereby advised that municipal and county expenditures resulting frpm
implementation of the Solid Waste Management Act are genera.lly subJFct
to the limitations imposed by the Cap Law; however, certain specific
expenditures may be excluded from the Cap Law’s limitations by virtue
of that Act’s provision for exceptions.

The Local Government Cap Law, N.J.S.A. 40A:4-45.1 et seq. was
enacted in 1976 as part of what has commonly been referred to as the
*“State income tax package.” The purpose of the Cap Law, as is expressly
provided by statute, is to assist in controlling the spiraling costs of local
government in order to protect the homeowners of the State from undue
local real estate tax increases. N.J.S.A. 40A:4-45.1; N.J. State P.B.A.,
Local 29 v. Town of Irvington,-80 N.J. 271 (1979). In order to effectuate
this stated purpose, the Cap Law prohibits municipalities, other than those
having a municipal purposes tax levy of $0.10 or less per $100.00, from
increasing their budgets by more than 5% of the preceding ﬁscal.year’s
final appropriations. N.J.S.A. 40A:4-45.3. In like manner, counties are

prohibited from increasing their respective tax levies in excess of 5% of -

the preceding fiscal year’s county tax levy. N.J.S.A. 40A:4-454 o

In addition to expressly recognizing the need to control the spiraling
costs of local government, the Legislature also indicated in enacting the
Cap Law that efforts to limit local government spending must not so
constrain local units so as to render it impossible for them to provide
necessary services to their residents. N.J.S.A. 40A:4-45.1. Thus, in order
to assure that the limitations imposed upon local units by the Cap Law
do not unduly constrain municipalities and counties, the Legislature made
provision for certain specified exceptions to such limitations. N.J.S.A.
40A:4-45.3 and 40A:4-45.4.

One of the major exceptions from the limitations imposed upon local
units by the Cap Law is the exclusion for expenditures mandated after
the effective date of the Cap Law pursuant to State or Federal Law.
N.J.S.A. 40A:4-45.3(g) and N.J.S.A. 40A:4-45.4(e). In Formal Opinion
3-1977, we had occasion to interpret this statutory exception. At that time,
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we concluded that the exception is intended to exclude from the Cap Law’s
limitation municipal and county expenditures from programs required by
newly enacted legislation in order to avoid the harsh result of forcing local
governments to cut other services to provide funds for newly created
programs not included in previous budgets. Formal Opinion 3-1977.
Moreover, we concluded that the only reasonable construction that could
be given to these exceptions is one that would exclude only those expen-
ditures for programs mandated by legislation enacted after the effective
date of the Cap Law. Formal Opinion 3-1977. Such a construction gives
meaning to all of the words in the statutory provisions in question and
avoids a construction that would undermine the expressed legislative
purpose to limit local government spending.

The Solid Waste Management Act amendments about which you have
inquired were enacted on February 23, 1976, L. 1975, c. 326* Pursuant
to the amendments, each county of the State is designated as a solid wacte
management district, N.J.S.A. 13:1E-19, and is required to develop and
then implement a comprehensive ten year solid waste management plan
for collection and disposal of solid waste in each district. N.J.S.A. 13:1E-20
et seq. The'gist of your inquiry is whether expenditures incurred by munici-
‘palities or counties in implementing these solid waste management plans
are exempt from the Cap Law’s limitations on expenditures.

It is clear from the previous discussion contained herein relative to
N.J.S.A. 40A:4-45.3(h) and N.J.S.A. 40A:4-45.4(e) that any expenditures
that might be deemed mandated by the amendments to the Solid Waste
Management Act do not fall within the Cap Law's exceptions for man-
dated expenditures inasmuch as such amendments were enacted nearly six
months prior to the August 18, 1976 effective date of the Cap Law. L.1976,
¢. 68, §7. Although municipal and county expenditures incurred relative
to implementation of the Solid Waste Management Act will in all prob-
ability be incurred after the effective date of the Cap Law, we concluded
in Formal Opinion 3-1977 that such a factor was not controlling so long
as the statutory enactment in question embodying the mandate preexisted
the effective date of the Cap Law.

In spite of the fact that expenditures incurred by municipalities and
counties pursuant to the Solid Waste Management Act are not generally
excluded from the limitations imposed by the Cap Law by virtue of
N.J.S.A. 40A:4-45.3(g) and N.J.S.A. 40A:4-45.4(e), there are various ex-
ceptions contained in the Cap Law that may be relevant to excluding from
the Cap Law’s limitations certain expenditures that are incurred in the
course of implementing a solid waste management plan. For example,
specifically excluded from the Cap Law’s limitations are amounts spent
by a municipality or a county with respect to use, services or provision
of any project, facility or public improvement for solid waste pursuant
to any contract between a municipalitiy or a county and any other county,
municipality, district, agency, authority, commission, instrumentality, pub-
lic corporation, body corporate and politic or political sub-division of the

* The effective date of these amendments was July 1, 1976 which is based upon
the enactment of the annual appropriation act, L. 1976, c. 42, eff. July 1, 1976.
L. 1975, c. 326 §38.
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State, N.J.S.A. 40A:4-45.3(j); N.J.S.A. 40A:4-45.4(f). Thus, although there
is not a blanket exclusion from the Cap Law for expenditures incurred
by local units in implementing solid waste management plans under the
Solid Waste Management Act, provision is made for local units to exclude
substantial portions of their expenditures relative to solid waste services.

Additionally, the Cap Law permits municipalities to exclude from
their budget caps capital expenditures funded by any source other than
the local property tax. N.J.S.A. 40A:4-45.3(b). Counties are provided with
a similar exception that excludes from the Cap Law’s limitations capital
expenditures funded by any source other than the county tax levy. N.J.S.A.
40A:4-45.4(b). Accordingly, a local unit could construct solid waste facili-
ties financed through bonding without being subject to the Cap Law’s
limitations. Moreover, the debt service on such bonds would also be
exempt from the Cap Law for both municipalities and counties. N.J.S.A.
40A:4-45.3(d); N.J.S.A. 40A:4-45.4(d). )

In municipalities, but not counties, expenditure of amounts derived
from new or increased service fees imposed by ordinance are excluded from
the limitations imposed by the Cap Law. N.J.S.A. 40A:4-45.3(h). Thus,
any new or increased service fees. derived from solid waste facilities or
otherwise could be expended without limitation by the Cap Law in im-
plementing a solid waste management plan. Yet another exception from
the Cap Law is provided to municipalities for expenditure of funds con-
stituting local matching shares in federal or state aid programs. N.J.S.A.
40A:4-45.3(b); Formal Opinion 3-1977. Thus, a municipality may spend an
amount necessary to secure state or federal funds available for use in
implementing a solid waste management plan provided that the financial
share of the municipality will not increase final municipal appropriations
by more than 5% of the previous year’s final appropriation. Finally,
municipalities are also allowed to exclude from the Cap Law’s limitations
expenditures of amounts approved by referendum. N.J.S.A. 40A:4-45.3(1).
Thus, a municipality may opt to leave it to its voters to determine whether
expenditures necessary to implement a solid waste management plan shall
be blanketly excluded from the Cap Law’s limitations or whether such
expenditures will have to be either accommodated within the cap or else
excluded through another applicable exception.

In conclusion, you are advised that municipal or county expenditures
for implementation of solid waste management plans pursuant to the Solid
Waste Management Act are not generally exempt from the limitations
imposed upon local government spending by the Local Government Cap
Law as mandated expenditures inasmuch as the pertinent amendments to
the Solid Waste Management Act were enacted prior to the effective date
of the Cap Law. However, you are further advised that certain expen-
ditures incurred by a municipality or a county in implementing a solid
waste management plan may be excluded from the limits imposed by the
Cap Law by virtue of the various specific exceptions provided therein.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: BENJAMIN D. LAMBERT
Deputy Attorney General
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.
ADAM K. LEVIN, Director et 10, 1979

Division of Consumer Affairs
1100 Raymond Boulevard
Newark, New Jersey 07102

FORMAL OPINION NO. 17—1979

Dear Director Levin:

You have asked several questions concernin i i
) v g the interpretation and
1mpl.er_nen.tat10n of the New Jersey Prescription Drug Price and Quality
Stablhzauoy‘ Act, L. 1977, c. 240, N.J.S.A. 24:6E-1 e: seq. (hereinafter
referred as ““the Act”). Each of the questions will be dealt with in order.

I

_Your initial inquiry is whether a pharmacist should substi -
ic drug Iist.ed on the list of interchangeable drug products (fftletuf?r?nitl:::;)
In a situation where he has a prescription on a form not imprinted with
the two <':h01ces: “substitution permissible” and “do not substitute.” Jt is
our opinion for the following reasons that a pharmacist should sul:;
a generic drug listed on the formula
prohibits substitution.

N.J.S.A. 24:6E-7 provides in pertinent part:

stitute
ry unless the prescriber expressly

‘ E_very prescription blank shall be imprinted with the words
substitution permissible’ and ‘do not substitute’ and shall contain
space for the physician’s or other authorized prescriber’s initials
next to t]'aet chosen option. Notwithstanding any other law, unless
the physician or other authorized prescriber explicitly staies that
t_here shgll be no substitution when transmitting an oral prescrip-
tion oz, in the case of a written prescription, indicates that there
shall be no substitution by initialing the prescription blank next
to ‘do not substitute’ a different brand name or nonbrand name
drug product of the same established name shall be dispensed
by a pharmacist if such different brand name or nonbrand name
drug product shall reflect a lower cost to the consumer and is

contained in the latest list of interchangeable d
lished by the council; . . . ¢ 71& products pub-

N.J.S.A. 24:6E-11 specifies penalties f iolati
A, p or any violation of the Act, and

H_ov«'/evcr, f.ai]urc of the prescriber to utilize the form of
prescription designated in section 8 of this act [N.J.S.A. 24:6E-7]

shall not invalidate the prescripti i if sai ipti
S I ption as written, if said presc
is otherwise valid. preseription

The question arises whether the words “as written” mean a prescrip-

tioln on a form o.ther than designated by the statute should be followed
unless the prescriber expressly permits substitution. An analysis of the
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statutory scheme and the underlying legislative history indicates that such
an interpretation would be inconsistent with the purposes of the Act.

It is clear from a reading of the statute, N.J.S.A. 24:6E-7 that a
prescriber is in each case required to make an express statement that no
substitution is permissible. The statute does not require the prescriber to
make an express statement that substitution is permissible. An instructive
basis for comparison is the New York generic drug law, which states in
part:

(1) A pharmacist shall substitute a less expensive drug prod-
uct ... provided that the following conditions are met:

(a) The prescription is written on a form which
meets the requirements of subsection six of section sixty-
eight hundred ten of this article and the prescriber places
his signature above the words ‘substitution permissible,’ or
in the case of oral prescriptions, the prescriber must ex-
pressly state that substitution shall be permitted; . . . [N.Y.
Educ. Law § 6816a (McKinney).]

Unlike the New York law, the New Jersey law places the burden upon
the prescriber to prohibit substitution. In the case of an orally transmitted
prescription (of necessity not on the required form), the prescriber must
explicitly prohibit substitution to prevent it from occurring.

The probable legislative intent expressed in the statutory language is
reinforced by the statement on the first version of Assembly Bill No. 2021.

We must encourage return of doctor-pharmacist health care
partnership. Most doctors do not have time, nor facility, to
evaluate all drugs they prescribe; pharmacists now make choice
under present law, when doctors prescribe generically; a pres-
tigious Drug Research Board’s recent resolution urged that phy-
sicians be required to delegate product selection to pharmacist
except where doctors explicitly elect to make choice them-
selves—exactly what this bill provides. [Emphasis added.]

For these reasons it is our opinion that notwithstanding the actual prescrip-
tion form used, a pharmacist is required to substitute pursuant to the
provisions of the Act unless a prescriber expressly prohibits substitution.

IT

You have asked whether a pharmacist may substitute a less expensive
generic drug not listed on the formulary without first securing the approval
of the prescriber where the prescription specifically indicates *‘substitution
permissible” or “substitute generic.” For the following reasons, it is our
opinion that a pharmacist must contact and secure the approval of a
prescriber prior to substituting a particular drug unless the substituted drug
is a less expensive generic equivalent listed on the formulary.

This question turns on the interpretation of N.J.S.A. 24:6E-8, which
provides: '
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Notwithstanding any other law, where a different  brand
name or nonbrand name drug product of the same established
name shall reflect a lower cost to the consumer and no drug
product of such established name is included in the latest list of
interchangeable drug products published by the council, or where
in the professional judgment of the pharmacist there is no valid
proof of efficacy for the drug product prescribed, or the pharma-
cist’s patient profile record discloses drug sensitivity, allergies or
adverse reactions to the drug product prescribed, or there exists
a more appropriate drug product than the drug product
prescribed, a different brand name or nonbrand name drug prod-
uct shall be dispensed by the pharmacist, provided, however, that
such action by a pharmacist shall be authorized only if in each
case the pharmacist notifies the prescriber of the drug product
to be dispensed and the name of the manufacturer thereof, and
receives the approval of the prescriber to substitute such drug
product for the drug product prescribed. The pharmacist shall
be required to indicate on the prescription the date and time of
the prescriber’s approval and whether the approval was com-
municated orally or in writing.

This statutory section was designed to deal with circumstances where
a pharmacist desires to substitute a drug which is not listed as equivalent
on the formulary. This would be true not only when the intended substitu-
tion would be of a lower priced drug but also when a pharmacist de-
termines that a nonequivalent drug should be substituted for medical
reasons. In each of these cases, a different drug product ‘‘shall be
authorized only if in each case the pharmacist notifies the prescriber” of
the drug to be dispensed “‘and receives the approval of the prescriber”
to make the substitution.

The specific issue posed here is whether the approval of the prescriber
to substitute a drug not listed on the formulary is applicable where a
prescriber specifically indicates “substitution permissible™ or *‘substitute
generic.” An examination of the language of the act and its legislative
history indicates that prior approval must be obtained from the prescriber
in such cases. .

N.J.S.A, 24:6E-8 expressly includes the situation in which:

a different brand name or nonbrand name drug product of the
same established name shall reflect a lower cost to the consumer
and no drug product of such established name is included in the
latest list of interchangeable drug products. . ..

Where such a situation exists, substitution is *“authorized only if in each
case” the pharmacist first advised the prescriber of the product to be
provided, and receives the approval of the prescriber for the specific
substitution. It would not be adequate for the prescriber to state in advance
“substitution permissible” or “‘substitute generic,” since the prescriber
would neither have been advised of nor have approved the actual product
being substituted.
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An examination of a legislative report reveals an intent to treat
equivalent generic drugs not listed on the formulary and nonequivalent
drugs recommended by the pharmacist in the same manner. A report
prepared by Assemblyman Martin A. Herman (heremaft_er.referred. to as
the Herman Report) o Assembly Bill 1257 (an earlier similar version of
the bill enacted into law) stated as follows:

This legislation recognizes that a substantial drug inter-
change list will not occur overnight. As patents expire, new drugs
are manufactured to compete, or a new line of generics appears,
there will be a lapse time between this entry into the market place
and administrative review,

To meet this problem, and to encourage what Vslllould be
present good pharmaceutical practices, section (5) requires: Fhat
where a doctor prescribes a drug for which there is a lower priced
generic equivalent not on the list, or the pharmacist’s patient
profile record discloses drug sensitivity, allergies or ddverse reac-
tions to the drug product prescribed by the patient’s physician
or for which there is no demonstrated efficacy to the drug
prescribed, the pharmacist may substitute the cheapcr or more
effective drug products, but only with the doctor’s prior consent.
[Herman Report, p. 7.]

Similarly, the Statement of the Senate Institutions, Health and Wel-
fare Committee accompanying the bill states:

[A]nother provision of the bill allows the pharmacist to substitute
another drug for the prescribed drug, even when the drug to be
substituted does not appear on the council's list, provided he first
obtains the prescriber’s approval. ’

The legislative purpose is clear that a pharmacist 'gs required to .obtain
the specific approval of a prescriber before subst'itutmg a nonequ.walgnt
drug for reasons of efficacy, allergies or appropriateness. The legislative
intent was to treat such substitutions in precisely the same manner as
substitutions of equivalent drugs not listed on the formglary. It is there:fore
our opinion that unless a substitution is of a less expensive equivalent 11§ted
on the formulary, a pharmacist must obtain the approval of the prescriber
to substitute such drug product for the product prescribed.

1

You bave asked for our opinion as to the treatment of prescriptions
written in other states. For the following reasons, you are advised thfat
prescriptions written in other states should be treated under the Act in
the same manner as prescriptions written in New Jersey.

Prescriptions written in other states would not generally be set forth
in the format called for by the Act. Moreover, a prescriber in another state
could not be presumed to have prescribed with the New Jersey Act or
formulary in mind. Although the statute expressly provides that such
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prescriptions would be valid notwithstanding the failure to utilize the
designated form (N.J.S.A. 24:6E-11), the question remains whether such
a prescription should be treated in the same manner as a New Jersey
prescription with respect to substitution.

One of the policies behind the Act is to require prescribers unfamiliar
with available equivalent drug products to make an express choice between
the specific product prescribed and a formulary substitution. The presump-
tion is clearly in favor of substitution. This determination having been
made, prescriptions written in other states should be treated in the same
manner as prescriptions written in New Jersey. The prescriber should be
required to expressly prohibit substitution. Since only interchangeable
drugs from the formulary may be substituted, unless the prescriber express-
ly authorizes a specific drug, the public is fully protected.

There are various practical considerations in support of this con-
clusion. Both the states of New York and Pennsylvania have generic drug
laws which require the use of prescription forms containing the words
“substitution permissible” or “do not substitute.” N.Y. Educ. Law §6816a
(1)(a) (McKinney); Pa. Stat. Ann. Tit. 35, §960.3(A) (Purdon). The Penn-
sylvania statute is similar to the Act in that substitution is mandated unless
the prescriber expressly indicates to the contrary. There is a compelling
basis for treating Pennsylvania prescriptions in the same manner as those
written in New Jersey. Although the New York statute requires a
prescriber to expressly authorize substitution, that statute also provides
that “in the event a patient chooses to have a prescription filled by an
out of state dispenser, the laws of that state shall prevail.” N.Y. Educ.
Law, §6816a(2). Therefore, in the case of a prescription written in New
York State, the laws of that jurisdiction would call for the application of
the New Jersey Act.

It is consequently clear that the substantial majority of prescriptions
written in other states and received by New Jersey pharmacists will have
been writtén in states whose own laws favor the treatment of those
prescriptions in accordance with the New Jersey statute. We cannot assume
that the legislature intended a contrary result. It is therefore our opinion
that prescriptions written in other states and presented to pharmacists in
New Jersey are to be treated in all respects in the same manner as prescrip-
tions written in New Jersey.

v

You have asked whether a pharmacist should dispense a less expensive
generic drug listed on the formulary in a situation where the prescription
specifies an inexpensive generic drug by its brand name. It is our opinion
for the following reasons that where a pharmacist has a less expensive
generic drug listed on the formulary in stock, he is under an obligation
to substitute the less expensive generic drug even where the prescription
calls for a relatively inexpensive branded generic.

The significance of this inquiry can be illustrated by reference to
certain facts before the legislature in its consideration of this enactment.
There was a general recognition that many major drug manufacturers who
produce branded drugs also produced so-called ‘“branded generics™:
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[T]his class of drug is characterized by having a significantly
lower price than the long established brand or brands but.still
bearing the name of a reputable maker. . . . These drugs cost more
than true generics and acutally represent some drug manufac-
turer’s answer to the increase in generic prescribing by physicians.

One would assume that in addition to the extra profit that
may be made by establishing a drug product line designated as
a ‘Branded Generic’ are these considerations: . . . that acknowl-
edging among themselves that generically equivalent drugs can
be produced at much lower costs, that while they will so promote
their product to doctor and pharmacist alike, ‘Branded Generic’
is another way of still holding out ... ‘that only brand names
will do the job . . .'—*Prescribe generically . . . but not quite gener-
ically ...’ In other words, use our product. Don’t compare price.
We'll do it for you. [Herman Report, pp. 42-44.] {Emphasis
added.]

The issue therefore posed is whether a pharmacist must substitute a
lower priced generic drug for the prescribed “branded generic” where the
branded generic is not the lowest priced product listed on the formulary.
The language of the statute as well as the legislative history expressed in
the Herman Report indicates that such a substitution should be made.
N.J.S.A. 24:6E-7 states that “a different brand name or nonbrand name
drug shall be dispensed” by the pharmacist if the product ‘“‘shall reflect
a lower cost to the consumer” and is contained on the formulary. In
addition, the Herman Report reflects the understanding that true generics
generally are less expensive than branded generics and an implicit purpose
to maximize consumer savings. There is no expression of legislative
purpose to exempt prescriptions for branded generics from the require-
ments of the Act where a less expensive equivalent true generic drug is
available for sale to the consumer.

It should be parenthetically noted that the Act is designed towards
assuring the safety and interchangeability of all drugs listed on the for-
mulary. See N.J.S.A. 24:6E-6. Where a pharmacist has a lower priced listed
generic equivalent in stock, there would be no reason to deny the consumer
- the savings of the true generic. Although a consumer may opt for a branded
generic, the statute is quite clear that this is a choice to be made by the
consumer. See N.J.S.A, 24:6E-7. You are therefore advised that where a
pharmacist has a less expensive generic drug listed on the formulary in
stock, he is under an obligation to substitute the less expensive generic
drug, even where the prescription calls for a relatively inexpensive branded
generic.

X X X

In summary, you are advised with respect to all of your inquiries as

follows: The Act requires substitution of a less expensive generic drug

product listed on the formulary for the brand product prescribed, unless
the prescriber expressly prohibits substitution. This is true even where a
prescription, whether written in New Jersey or out of state, does not use
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the form. of prescription set forth in the Act, Where a pharmacist desires
to su'bsu‘tute a drug product not listed on the formulary including the
subsptulxon of a less expensive equivalent drug product, a pharmacist must
obtain the specific prior approval of a prescriber even where express
gener'al ?uthorization for generic substitution has been given. Finally
substitution is mandated where a prescription calls for a relatively inexpcn:
sive b'randed generic drug and the pharmacist has in stock a less expensive
generic drug listed on the formulary.

Very truly yours,

JOHN J. DEGNAN

Atiorney General

By: THEODORE A. WINARD
Assistant Attorney General

August
GEORGE H. BARBOUR, President ugust 28, 1979

Board of Public Utilities
101 Commerce Street
Newark, New Jersey 07102

FORMAL OPINION NO. [8—1979

Dear President Barbour:

You have inquired as to whether the Hackensack Meadow -
ve]opm.cnt Commi§sion (HMDC) can direct the flow ofsolidd»(\)/asl?enggugﬁt
to _bg disposed f)f in the Hackensack Meadowlands District (District), to
specific waste disposal facilities within said District, It is our opinion l‘hat
NJ.S.A. 13:17-1 et seq. vests such authority in the HMDC.

The HMDC was established in 1968 by the enactment of the
Hackensack Meadowlands Reclamation and Development Act, N.J.S. A
13:17-1 ‘et seq. (hereinafter the “Act”), to oversee the orde,rly. co'm-.
prehensive reclamation and development of approximately 21,000 al,cres of
marsh and meadowlands which were declared to be a “land resource of
incalculable opportunity for new jobs, homes and recreational sites
EI.J.S:A. [3:17- [. The Legislature declared that these land resources needed

special protection from air and water pollution and special arrangement
for the provision qf facilities for the disposal of solid waste™. /4 (Empbhasis
addcd.),Thus., solid waste managment in the District was to be one of
HMD? § main concerns and the Act vested it with broad authority to
deal with this problem. N.J.S.A. 13:17-1 et seq.; Mun. San. Landfill Auth
v HMDC, 120 N.J. Super. 118 (App. Div. 1972); Kearny v. Jersey City
Incinerator Auth., 140 N.J. Super. 279 (Ch. Div. 1976).

The A(.:t authorizes the HMDC to formulate a master plan for de-
velopm_ent in the District. In doing so it must provide disposal facilities
for solid waste generated within or brought into the District. N.J.S.A
13:17-10; N.J.S.A. 13:17-11. The HMDC is also authorized to adopt codcé

91



ForMAL OPINION

and standards for the disposal of solid waste. N.J.S.A. 13:17-1.1_._It may
acquire, construct, maintain and/or operate s_o.lif:l waste facilities and
charge and collect fees for the use of these faclllltles. N.J.S.A. 13:17-10.
Additionally, it is authorized to eliminate existing landfilling techniques
and develop new disposal technology. N.JS.A. 13:17-4 N.J.S.A.
13:17-9(a); NJ.S.A. 13:17-10; N.J.S.A. 13:17-11(a); _Myn. San. Largdﬁll
Auth. v. HMDC, supra. Finally, the Act expressly provides that th'e written
consent of the HMDC is required before anyone can treat or dispose of
solid waste in the District. N.J.S.A. 13:17-10(d). )

It is clear from the above that the regulatory scheme established by
the Act vests the HMDC with broad power to regulate waste treated and
disposed of in the District. This includes the authority to control the flow
of solid waste within the District. To conclude otherwise would fenop§ly
frustrate the legislative intent of the Act by impairing the HMDC s ability
to effectively eliminate existing disposal techniques of.a less environmental-
ly sound nature, i.e., landfilling, and develop and implement new tc?c}}-
nology in the waste disposal field such as resource recovery. Thus, it is
apparent that in order to permit the HMDC to carry out 1ts mandate
regarding waste disposal in the District and the orderly development and
reclamation of the region, the Legislature intended t]"lat.th(.t HMDC wguld
have the authority to control the flow of waste within its boundaries.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By. THEODORE A. WINARD
Assistant Attorney General

August 28, 1979
ANN KLEIN, Commissioner
Department of Human Services
Capital Place One
222 South Warren Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 15—1979

Dear Commissioner Klein: . . '
A question has arisen as to the authority of special policemen at

Marlboro State Hospital to patrol the perimeter roads adjacent to that
institution. You are advised that special policemen at Marlboro Hgspftal
have the authority to patrol the perimeter roads adjaf:ent to_the institution
as a means to insure the preservation of order on institutional property
and to facilitate the apprehension and return of escapees. ) )
The Commissioner of the now Department of Human Sex.'vxces with
the approval of the Attorney General may appoint special policemen for
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each state institution. The powers and duties of special policemen are set
forth in N.J.S.A. 30:4-14 as follows:

[W]ithin the territory prescribed and for the time limited he
[special policeman] shall have the same powers as a constable
of the county or a police officer of a city in criminal cases. His
special duty shall be to preserve order in and about the institution
with power to arrest and hold any offender against the public
peace within the limits of his commission. [Emphasis supplied.]

N.J.S.A. 30:4-160 provides that the New Jersey state hospitals shall include
the state hospital at Marlboro and ‘“all farms, grounds or places where
the inmates thereof may from time to time be maintained, kept, housed
or employed.” :

A resolution of this question turns on a determination of the meaning
of the phrase “about the institution” in the above cited statute. Although
there is no helpful legislative history, it is instructive to note that where
the legislature enacted analogous statutes describing the territorial jurisdic-
tion of special state police forces, it stated its intent to include the streets
adjacent to state property. For example, N.J.S.A. 52:17B-9.2 grants
authority to the State Capitol police “at, around and between state
grounds.” Also, N.J.S.A. 18A;6-4.5 empowers campus police officers at
the respective state colleges “‘on contiguous streets and highways.” In order
to discern the legislative intent, statutes dealing with the same subject
matter should be construed together. Loboda v. Clark Tp., 40 N.J. 424,
435 (1963). It is reasonable to assume that by its use of the phrase “in
and about the institution”, the Jegislature intended not only to encompass
the existing buildings and lands of the hospital but also all of the perimeter
roads and streets surrounding the hospital premises. It may therefore be
concluded that the duties and authority of a police officer enumerated in
N.J.S.A. 30:4-14 extended to the perimeter roads of the State institution
so long as the exercise of authority on these perimeter roads relates to
the primary responsibility of special policemen to preserve institutional
order.

This conclusion is reinforced by N.J.S.A. 30:4-116 which provides
that:

The chief executive officer of any state institution, or any
subordinate officer or employee of the institution appointed by
him in writing as a special officer, shall have power to arrest
without warrant any inmate committed thereto by order of any
court, who shall leave such institution, without first obtaining a
parole or discharge, and return him or her to the institution. For
purpose of retaking, the chief executive officer or special officer
may go 10 any place either within or without the state, where the
escaped inmate may be. [Emphasis added.]

" It is well established that in interpreting the scope of an administrative

officer’s powers, an officer should be deemed to have, in addition to the
express authority conferred on him, such incidental authority as may be
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reasonably necessary to achieve the desired legislative objectives. Cam-
marata v. Essex County Park Commission, 26 N.J. 404, 411 (1960). It would
be unreasonable to assume that hospital policemen could effectively pre-
vent escapes and return wanderers without patrolling the roads adjacent
to the hospital property. . .
For these reasons, you are advised that the jurisdiction of special

policemen appointed at State intitutions extends to and includes th'e per-
imeter roads adjacent to those institution so long as Phe exercise qf
authority on such perimeter roads is consiste.n't with thg primary responsi-
bility to preserve institutional order. In addition, special Pohcemen have
the incidental authority to patrol the perimeter roads contiguous to thpse
institutions as a necessary means to preserve order on the institution
premises and to further the apprehension and return of escapees and
wanderers.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

October 1, 1979
ANN KLEIN, Commissioner :
Department of Human Services
Capital Place One

222 South Warren Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 20—1979

Dear Commissioner Klein: o

The Division of Youth and Family Services has asked for an opinion
as to whether it may refuse to process the adoption application of a married
couple solely because they have refused to consent in advance to bloqd
transfusions for their children should they become necessary. The appli-
cants are Jehovah’s Witnesses and such consent would violate their re-
ligious beliefs. It is our opinion that the Division of Youth and Fam_lly
Services may take into account a refusal to consent to a blood transfusnlon
for a prospective adopted child along with other pertinent factors bearing
on the best interests of the child, but a refusal to provide such consent
alone should not be determinative of the best interests of the child in all
cases.

It is axiomatic that the primary consideration “in awarding custody
of a child is the promotion of the best interests and welfare of the child.j’
In re Adoption of E, 59 N.J. 36, 45 (1971). N.J.S.A, 9:3-37. Further, it
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is fundamental that determination of the best interests of the child cannot
be made “on the basis of speculative and sweeping generalizations.” In
re Adoption of E, supra, 59 N.J. at 56. The decision must be made “in
a highly individualistic manner,” according to the needs and circumstances

-of the particular child. /d. “Each case is decided on its own facts and

circumstances.” Fantony v. Fantony, 21 N.J. 525, 537(1956).

In identifying the best interests of the individual being considered for
adoption, “the paramount considerations are the child’s safety, happiness
and mental, physical and emotional welfare.” Hoy v. Willis, 165 N.J.
Super. 265, 276 (App. Div. 1978). Any number of factors applicable to
these considerations may be relevant to the ultimate evaluation. The in-
come and financial ability to support the child, as well as the living
conditions of the prospective adopting family, are important. See In re
Adoption by B, 63 N.J. Super. 98, 105 (App. Div. 1960). The educational
level, work record and marital relationship of those wishing to adopt may
be part of the evaluation. See id.; In re Guardianship of B.C.H., 108 N.J.
Super. 531, 539 (App. Div. 1970). The psychological attachments formed
by the child are often of vital importance. Sorentino v. Family & Children’s
Society, 72 N.J. 127 (1976). Questions of ethics and morality, insofar as
they relate to the child’s well-being, may also play a part in the decision.
In re Adoption of E, supra, 59 N.J. at 49-50. Religion, too, may be relevant,
and “... when coupled with other considerations may be a factor to be
weighed by the court in determining the advisability of granting an adop-
tion of a child, that factor barring special circumstances . .. is hot and
cannot be controlling.” Id. at 50.

The refusal of prospective adopting parents to consent, in advance,
to a blood transfusion for their adoptive child is an insufficient reason
to disqualify them from consideration for adoption. The likelihood that
a particular child would need a blood transfusion is not great. Moreover,
if a blood transfusion should become necessary, a court would exercise
its parens patriae power to order the transfusion in the best interest of
the child. State v. Perricone, 37 N.J. 463 (1962), cert. den. 371 U.S. 890
(1962); see John F. Kennedy Memorial Hospital v. Heston, 58 N.J. 576
(1971). Where a transfusion becomes necessary, then, the State has ade-
quate means at its disposal to protect the child’s physical well-being.

On the other hand, the religious practice of the prospective adoptive
parents should not always be ignored. It may be considered as a factor
in the decision. See In re Adoption of E, supra, 59 N.J. at 47-50. The best
interests of the child would undoubtedly permit the Division to elect not
to place a hemophiliac child for adoption in the home of Jehovah'’s Wit-
nesses. By the same token, however, the best interests of the child may
differ depending on a prior relationship with the adopting parents. For
example, a prospective adoptive child may have formed psychological
attachments in a foster home which has provided love, guidance and
physical well-being. To prohibit an adoption in such a case solely because
of a possibility that a blood transfusion may be needed in the future clearly
would be inconsistent with the best interests of the child.*

In conclusion, a refusal by Jehovah’s Witnesses to consent to provide ~
blood transfusions should not be used by the Division of Youth and
Family Services as the sole basis on which to prohibit adoptions by those
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persons. However, a refusal to consent to blood transfusions may be taken
into account along with other pertinent factors bearing on the best interests
of the child.
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: JOSEPH M. GORRELL
Deputy Attorney General

* An administrative policy to impose a blanket prohibition on the adoptiqn. of
children by Jehovah’s Witnesses also raises questions under the Freedom of Relng_lon
Clause of the First Amendment to the United States Constitution. Since the like-
lihood or the need for a transfusion is remote and could in any event be ordered
by a court, there is some question whether there would be a qonstilulionally
sufficient justification in furtherance of the best interests of the child for such an
absolute ban.

October 9, 1979
CHRISTOPHER DIETZ, Chairman
New Jersey State Parole Board
Whittlesey Road
Trenton, New Jersey

FORMAL OPINION NO. 21—1979

Dear Chairman Dietz:

On September 1, 1979 the New Jersey Code of Criminal Justice
became effective. The Code substantially revises and codifies the State’s
criminal law and also impacts on the parole process. As a result, you have
asked for our advice with regard to the interpretation of N.J.S.A.
2C:43-9(b) and 2C:46-2 insofar as those statutes bear on the parole revo-
cation process under the jurisdiction of the State Parole Board. In particu-
lar, you inquire whether N.J.S.A. 2C:43-9(b) prohibits the forfeiture of
credit for time served on parole (“‘street time’) and whether the Parole
Board has the authority to revoke parole where a parolee has failed to
pay a fine in the manner directed by the Board. It is our opinion that
the forfeiture of “street time” on the reimprisonment of an offender upon
revocation of his parole is prohibited by the Code. The Parole Board
however does retain its preexisting authority to revoke parole because of
the failure of a parolee to pay a fine.

Prior to the enactment of the Penal Code, N.J.S.A. 30:4-123.24
provided for the forfeiture of “street time” upon the revocation of parole
by the Parole Board. This meant an offender, whose parole had been
revoked and then reincarcerated, would lose credit against his sentence
for all or part of the time spent on parole. The maximum expiration date
of the sentence ordinarily would be administratively extended. The specific
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reason for the revocation of the parole would determine the precise amount
of the forfeiture. Bonomo v. New Jersey State Parole Board, 104 N.J. Super.
226 (App. Div. 1969).

In 1968 a Criminal Law Revision Commission was created by the
Legislature and charged with the responsibility. of developing a new com-
prehensive criminal code, The Commission recommended that the practice
of forfeiting “street time” upon parole revocation be abolished. The Com-
mission stated:

A change in existing law is effected by Section 2C:43-9¢
concerning the period of time which an offender could be re-
quired to serve in prison or on reparole, following a revocation
of parole. The longer of either the parole term or the maximum
sentence, viewed from the date of conviction, governs. It is this
period for which the offender may be re-imprisoned upon revo-
cation of parole or subjected to supervision upon re-parole. Time
served successfully upon parole prior to revocation serves to
reduce the parole term and the maximum sentence despite a later
revocation; the offender is not required to ‘back up’ and serve
again in prison any time that he has served upon parole.

We think that this arrangement serves the sense of justice
which offenders share with other men and that it is, therefore,
desirable in itself and a constructive influence upon correction.”
[Vol. Il. Final Report of the New Jersey Criminal Law Revision
Commission, p. 322.]

The legislature adopted that recommendation and N.J.S.A. 2C:43-9(b)*
provides:

If an offender is recommitted upon revocation of his parole, the
term of further imprisonment upon such recommitment and of
any subsequent reparole or recommitment under the same
sentence shall be fixed by the parole board bur shall not exceed
the original sentence determined from the date of conviction.
[Emphasis added.]

Consequently, it is clear that the maximum expiration date of a sentence
may not be extended. The forfeiture of “street time” upon the revocation
of an offender’s parole would no longer be permissible.

With regard to the question concerning fine payments, the Parole
Board is authorized by N.J.S.A. 30:4-123.15 to release an inmate on parole
upon condition that any fine imposed on such inmate be paid through
the probation office of the county of commitment in amounts to be fixed
by the Parole Board. The failure of an inmate to pay such a fine in the
manner directed by the Board would be sufficient cause for the revocation
of parole.

* N.JS.A. 2C:43-'9(c) was redesignated as N.J.S.A. 2C:43-9(b) by the Amendments
to the Code approved on August 29, 1979. L. 1979, c. 178.
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The Code also deals with the imposition and collection of fines. In
those instance where an individual is delinquent in the payment of his fine,
N.J.S.A. 2C:46-2(a) provides in pertinent part:

When a defendant sentenced to pay a fine or make restitution
defaults in the payment thereof or of any instaliment, the court,
upon the motion of the person authorized by law to collect the
fine or restitution, the motion of the prosecutor or upon its own
motion, may recall him, or issue a summons or a warrant of arrest
for his appearance. After a hearing, the court may reduce the
fine or restitution, suspend it, or modify the payment or install-
ment plan, or, if none of these alternatives is warranted, may
impose a term of imprisonment to achieve the objective of the
sentence. The term of imprisonment in such case shall be specified
in the order of commitment. :

Thus, a court is empowered to impose one of several alternatives, including
imprisonment, on an individual for his failure to pay a fine. In light of
this authority of a sentencing court, your inquiry is whether the Board’s
authority derived from N.J.S.A. 30:4-123.15 to revoke parole for the failure
to pay a fine has been repealed by the Criminal Code. It is our opinion
that the Board retains its authority in this area.

It is clear that the express terms of N.J.S.A. 2C:46-2 do not prohibit
the Parole Board from exercising its authority to revoke the parole of a
parolee who is delinquent in the payment of a fine. To construe N.J.S.A.
2C:46-2 to do so would suggest that the mechanism for the revocation
of parole set forth in N.J.S.A. 30:4-123.15 has been impliedly repealed by
the Criminal Code. In establishing the underlying legislative intent, repeals
by implication are not favored. In the absence of an express repealer, there
must be a clear showing of a legislative purpose to effect a repeal. New
Jersey State P.B.A. v. Morristown, 65 N.J. 160, 164 (1974). A review of
the legislative history reveals a Criminal Law Revision Commission rec-
ommendation that the payment of a fine should be a matter for the
sentencing court and not for the parole authority. Vol. II, Final Report,
supra, at 351. It further stated that N.J.S.A. 30:4-123.15 be expressly
repealed. This recommendation was not accepted by the legislature and
the authority of the Parole Board to revoke parole for the failure to pay
a fine has been left intact.

In addition, although both N.J.S.A. 30:4-123.15 and N.J.S.A. 2C:46-2
are designed to insure that fines be paid, the legislative purposes behind
the enforcement mechanism set forth in those statutes are quite different.
A sentencing court under N.J.S.A. 2C:46-2 is given broad authority to
supervise an offender in order to insure compliance with its sentence. The
Parole Board is charged with the responsibility to revoke parole in those
cases where a parolee has given evidence by his conduct that he is unfit
to be further at liberty. N.J.S.A. 30:4-123.23. In appropriate cases the
failure of a parolee to pay a fine in the manner directed by the Parole
Board shall constitute sufficient cause for revocation of parole. N.J.S.A.
30:4-123.15 and N.J.S.A. 2C:46-2 therefore have distinct and independent
legislative objectives. We cannot assume therefore that the legislature by
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its enactment of the Code intended to modify the existing authority of
the Parole Board to revoke parole for the failure to pay a fine.

In conclusion, you are advised that the Code of Criminal Justice
prohibits the forfeiture of “‘street time™ in cases of parole revocation. You
are further advised that the Parole Board continues to retain the authority
to revoke parole in appropriate cases where a parolee fails to make fine
payments in the manner directed by the Board.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

October 11, 1979
JOHN A. WADDINGTON, Director
Division of Motor Vehicles
25 South Montgomery Street
Trenton, New Jersey

FORMAL OPINION NO. 22—-1979

Dear Director Waddington:

You have asked whether certain Division of Motor Vehicles license
suspension proceedings should be conducted by administrative law judges
under the Administrative Procedure Act. You have also asked whether
the Division may conduct “pre-hearing conferences” in certain cases in
order to attempt to resolve them informally with the consent of the parties
prior to formal hearing. For the following reasons, it is our opinion that
both of these questions should be answered in the affirmative.

I

It is essential to identify the specific type of case to which you refer.
Such a case arises when the Division is notified by a court that a motorist
has been convicted of a traffic violation or other violation of the Motor
Vehicle Code (N.J.S.A. 39:1-1 et seq.). Pursuant to N.J.S.A. 39:5-30,' the
Director has the authority to sanction the offending motorist; with possible
sanctions including probation, warning, driver improvement school, and
suspension. Notice of proposed suspension is sent to the motorist and a

1. Point system suspensions pursuant to N.J.S.A. 39:5-30.3 also fall within this
general category. The point system functions by assigning a specific number of
points for each conviction of a traffic violation as set forth in N.J.A.C. 13:19-10.1
et seq. When a motorist accumulates 12 or more points within a three-year period,
suspension is proposed. Credits are available in particular circumstances, e.g., three
credits for each 12-month period of violation-free driving, etc.
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“hearing” (sometimes referred to as an “interview” or “conference”) is
conducted upon request by a hearing officer or “driver improvement
analyst” designated by the Director. The motorist normally may introduce
evidence of mitigating circumstances, his need for a license, and anticipated
hardships resulting from a suspension. At the recommendation of his
designee, the Director then provides an appropriate sanction.

A recent amendment to the Adminstrative Procedure Act mandates

that:

All hearings of a State agency required to be conducted as
a contested case under this act or any other law shall be con-
ducted by an administrative law judge assigned by the Director
of the Office of Administrative Law, except as provided by this
amendatory and supplementary act. [N.J.S.A. 52:14B-10(c).]

Thus, the key inquiry is whether the Division’s hearings in these cases
represent “contested cases” as that term is defined in the Administrative
Procedure Act. If so, they will be required to be conducted by an adminis-
trative law judge, rather than by Division hearings officers.

At the outset it must be recognized that:

Once licenses are issued . . . their continued. possession may
become essential in the pursuit of a livelihood. Suspension of
issued licenses thus involves state action that adjudicates import-
ant interests of the licensees. In such cases the licenses are not
to be taken away without that procedural due process required
by the Fourteenth Amendment. [Bell v. Burson, 402 U.S. 535, 539
(1971).] )

In recognition of this fact, the drafters of the Administrative Procedure
Act specifically indicated that license revocation proceedings, with certain
exceptions, are to be considered as “contested cases.” Thus, N.J.S.A.
52:14B-11 mandates that:

No agency shall revoke or refuse to renew any license unless
it has first afforded the licensee an opportunity for hearing in
conformity with the provisions of this act applicable to contested
cases ... Any agency that has authority to suspend a license
without first holding a hearing shall promptly upon exercising
such authority afford the licensee an opportunity for hearing.in
conformity with the provisions of this act.

This section does not apply (1) where a statute provides that
an agency is not required to grant a hearing in regard to revo-
cation, suspension or refusal to renew a license, as the case may
be; or (2) where the agency is required by any law to revoke,
suspend or refuse to renew a license, as the case may be, without
exercising any discretion in the matter, on the basis of a judgment
of a court of competent jurisdiction; or (3) where the suspension
or refusal to renew is based solely upon failure of the licensee
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to maintain insurance coverage as required by any law or regu-
lation.?

See also N.J.A.C. 13:19-1.13, incorporating this language almost verbatim
into the Division’s own regulations.

The only question then is whether license suspension cases fall within
any of these three exceptions. N.J.S.A. 39:5-30 provides that the Director
may suspend or revoke a driver’s license for any violation of the Motor
Vehlcle.Code “after due notice in writing of such proposed suspension,
revocation or prohibition and the ground thereof.” The statute then
authorizes the Director to summon witnesses “to give testimony in a
hearing which he holds looking toward a revocation of a license™ (emphasis
supplied) and to delegate the actual conduct of said hearing to designated
employees, who shall then recommend to him ‘“in writing, whether the
said licenses or certificates shall or shall not be suspended or revoked.”
:i]ikfwm, N.J.S.A. 39:5-30.3 (governing point system suspensions) states

at:

An accumulation of 12 points within a 3 year period may
cause a drlvqr to be subject to a hearing ... on a rule to show
cause why his driver’s license should not be suspended. . . .

Clearly, neither statute provides that the Director “is not required to grant
a hearing” and, in fact, the implication in each is to the contrary.” Under
both statutes, the Director, after being informed of a licensee’s conviction
under the Motor Vehicle Act, has complete discretion as to whethei, and
in what form, an administrative sanction should be imposed. Lastly, none
of these cases concern suspensions for failure to maintain insurance. The
license suspension proceedings in the present situation, therefore, falling
as they do within none of the exceptions listed in N.J.S.A. 52:14B-11,
should be conducted as “contested cases” before administrative law judges.

2. A comparable provision in the Federal Administrative Procedure Act, 5 U.S.C.A.
558(c), which states that “‘[w]hen application is made for a license required by law,
the agency . within a reasonable time, shall set and complete [contested case-
type] proceedings,” has been literally interpreted as independently mandating con-
tested case-type hearings in all license application situations, United States Steel
Corp. v. Train, 556 F. 2d 822, 833-34 (7 Cir. 1977), New York Path. & X-Ray Lab,
Inc. v. Immigration & N.S., 523 F. 2d 79, 82 (2 Cir. 1975). But see Anti-Pollution
League v. Castle, 572 F. 2d 872, n. at 879 (1 Cir. 1978); Marathon Oil v. Environmen-
tal P_ro_lecl_ion A'gency, 564 F. 2d 1253, n. at 1260-61 (9 cir. 1977), holding that such
provision is primarily concerned merely with setting forth the riming of adminis-

trative hearings in those license suspension cases which otherwise fall within the

definition of a *“‘contested case.”

3. T.he h.oldi.ng in. Tichenor v. Magee, 4 N.J. Super. 467 (App. Div. 1949) that a
hear'lng is chscreuonary under N.J.S.A. 39:5-30 no longer appears viable, and
part_xcu'la_rly in light of judicial pronouncements in more recent cases championing
the individual’s right to a hearing in license suspension situations. E.g., Bell v. Buson,
supra; Bechler v. Parsekian, 36 N.J. 242 (1961); Kantor v. Parsekian, 72 N.J. Super‘
588 (App. Div. 1962). '
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II
With reference to your question concerning the informal settlement
of license suspension proceedings, the Administrative Procedure Act
provides that: )

Unless prectuded by law, informal disposition may be made
of any contested case by stipulation, agreed settlement, or consent
order. [N.J.S.A. 52:14B-9(d).]

Since no law prohibits an informal disposition prior to hearing it is
clear that the Division may conduct “pre-hearing conferences.” In the
event an informal voluntary disposition cannot be agreed to after such
a conference, a ‘‘contested case” hearing should be conducted by an
administrative law judge.

It is, therefore, our opinion that Motor Vehicle license suspension
hearings held pursuant to N.J.S.A. 39:5-30 should be conducted by admin-
istrative law judges as ‘“‘contested cases.” It is further our opinion that
the Division of Motor Vehicles may conduct “pre-hearing conference” in
an attempt to informally dispose of these license suspension proceedings
with the consent of the parties.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT M. JAWORSKI
“ Deputy Attorney General

October 17, 1979
LOUIS J. GAMBACCINI, Commissioner )
Department of Transportation
1035 Parkway Avenue
Trenton, New Jersey

FORMAL OPINION NO. 23—1979

Dear Commissianer Gambaccini:

You have asked whether it would be lawful for insurance companies
to be involved in the support of public bond issues. The immediate oc-
casion for your inquiry was the selection of the chairman of the board
of a major insurance company to head up a Citizens’ Coalition to cam-
paign for passage of the Transportation Rehabilitation and Improvement
Bond Issue by the voters on November 6. For the following reasons, it
is our opinion that there would be no statutory impediment to insurance
companies’ involvement in public bond referenda.

The controlling statute in this situation is N.J.S.A. 19:34-32 which
makes it a misdemeanor' for insurance corporations or associations doing

1. Under the terms of the newly enacted Penal Code, a misdemeanor shall constitute
for purposes of sentencing a crime of the fourth degree. N.J.S.A. 2C:43-1(b).
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business in New Jersey, as well as their officers, directors, stockholders,
attorneys or agents to:

[Dlirectly or indirectly, pay or use, or offer, consent or agree to
pay or use, any money or property for or in aid of any political |
party, committee, organization or corporation, or for or in aid
of any candidate for political office, or for nomination for such
office, or for any political purpose whatsoever, or for the reim-
bursement or indemnification of any person or money or prop-
erty so used. ...

While it is clear that contributions to or in aid of political parties, commit-
tees, organizations or candidates would violate the above provision, the
answer to your inquiry turns on whether the statute’s prohibition on
corporate payments for “any political purpose whatsoever” should be
interpreted as barring corporate contributions in support of or opposition
to a public referendum.

The meaning of the phrase “for any political purpose whatsoever”
may be determined by its textual setting in the statutory provision. [t is
immediately preceded by a ban on corporate contributions for or in aid
of a political party or organization, a candidate for political office or for
nomination to a political office. All of the items enumerated have a
distinctly partisan political character. When general words follow specifi-
cally named things of a particular class, the general words should be
understood as limited to things of the same class or the same general
character. Transcontinental Gas Pipe Line Corp. v. Dept. of Conservation.
43 N.J. 135, 146 (1964). It may therefore be assumed that the legislature
only intended to prohibit corporate contributions made to or in aid of
essentially partisan political objectives and not to embrace a nonpartisan
public referendum on an issue of statewide importance. This reading of
the statute is also consistent with the rule of statutory construction that
in the event of an ambiguity, a criminal statute should be afforded the
narrowest possible effect (State v. Alveario, 154 N.J. Super. 135 (App. Div.
1977); State v. Brenner, 132 NJ.L. 607, 611 (E. & A. 1945)), which in
this case is again to limit its application to only partisan political contribu-
tions and expenditures.

This conclusion is supported by case law which stands for the prop-
osition that a statutory ban on corporate political contributions to aid or
assist in a public referendum would raise serious questions under the
Freedom of Speech Clause of the First Amendment to the United States
Constitution. In First National Bank of Boston v. Beloti, 98 S.Ct. 1407
(1978), a Massachusetts statute restricted corporate contributions in sup-
port of a public referendum to only instances when an issue ‘“materially
affected” a corporation’s business, property or assets. The United States
Supreme Court held the statute to be in violation of the First Amendment
since the speech which is protected by the Freedom of Speech Clause would
include that of a corporation informing the public on matters of general
interest. Although the Court acknowledged a legitimate government
interest in preventing the corruption of elected officials (which led to the
enactment of laws regulating corporate participation in partisan elections),
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it concluded that there was insufficient justification to restrict corporate
contributions and expenditures for the purpose of influencing a vote on
a public referendum. The Court stated:

[T]here has been no showing that the relative voice of corpo-
rations has been overwhelming or even significant in influencing
referenda. . .. Referenda are held on issues, not candidates for
public office. The risk of corruption perceived in cases involving
candidate elections [citations omitted] simply is not present in
a popular vote on a public issue. To be sure, corporate advertising
may influence the outcome of the vote; this would be its purpose.
But the fact that advocacy may persuade the electorate is hardly
a reason to suppress it.... [98 S.Ct. at 1423.]

In this instance, an interpretation of N.J.S.A. 19:34-32 to prohibit corpor-
ate contributions toward the passage or defeat of a public bond referendum
would be clearly inconsistent with the decision of the Court in Belotti.

The decision of the United States Court of Appeals in Schwartz v.
Rommes, 495 F. 2d 844 (2d Cir. 1974), dealt with a New York statute
which is almost identical to N.J.S.A. 19:34-32. In that case the New York
Telephone Company’s financial contributions to a committee in support
of a proposed state transportation bond issue were challenged as violative
of the state statute. The court held that contributions to a nonpartisan
transportation bond referendum were not encompassed within the meaning
of “any political purpose whatsoever.”” The court noted that:

Corporate funds paid to a candidate or political party have the
potential of creating debts that must be paid in the form of special
interest legislation or administrative action. In contrast, when the
issue is one to be resolved by the public electorate monies paid
by a corporation for public expression of its views create no debt
or obligation on the part of the voters to favor a corporate
contributor’s special interest. [495 F. 2d at 851.]

2. An analogous statute in N.J.S.A, 19:34-45 provides that no corporation carrying
on the business of a bank, savings bank, cooperative bank, trust, trustee, savings
indemnity, safe deposit, insurance, railroad, street railway, telephone, telegraph, gas,

. electric light, heat or power, canal or aqueduct company or having the right to
condemn land or franchises in public ways shall pay or contribute money to aid
the nomination or election of any person or to aid or promote the interests of any
political party. There is in this instance no prohibition on contributions or expen-
ditures “for any political purpose whatsoever” and the ban is directed solely to
persons and political parties. Consequently, there also would be no legal impediment
to contributions and expenditures by the corporations enumerated in that statutory
section to influence the vote on a nonpartisan public referendum.

Although we conclude there would be no statutory impediment under the
election laws, it should be made clear that the Board of Public Utilities could
determine in individual instances to disapprove such expenditures as allowable
expenses in a rate case.
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The Court of Appeals concluded that to construe the statute in any other
manner would raise serious questions as to its constitutionality.

In sum, it may be assumed to be the legislative purpose that the New
Jersey statute serves the same valid objectives as comparable statutes
interpreted by the courts. The legislative ban on corporate contributions
for “any political purpose whatsoever” in N.J.S.A. 19:34-32 would not,
therefore, include a prohibition on aid or assistance to a nonpartisan public
.referendum. You are therefore advised that an insurance corporation and
its officers or agents are not prevented from providing financial or other
support toward the passage of the 1979 Transportation Rehabilitation and
Improvement Bond Issue.?

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

SIDNEY GLASER, Director October 23, 1979
Division of Taxation

West State and Willow Streets

Trenton, New Jersey 08625

FORMAL OPINION NO. 24—1979

Dear Director Glaser:

You have asked whether a surviving spouse who was less than 55 years
old at the time of his or her senior citizen spouse’s death is entitled to
the additional annual homestead rebate of $50 on attaining age 55. You
are advised that unless the surviving spouse is over 65, or is permanently
and totally disabled, or was 55 at the time of his or her eligible spouse’s
death, the surviving spouse is not eligible for the additional $50 rebate.

. tAII rcsidc],nts and citizens of New Jersey are entitled to homestead
rebates on real property owned and used as a pringi i
s o Additionally}j principal residence. N.J.S.A.

If such citizen and resident of this State is of the age of 65
or more years, or is less than 65 years of age yet permanently
and totally disabled, as “disabled” is defined in the “New Jersey
Gross Income Tax Act” (54A:1-20), or is the surviving spouse of
a deceased citizen and resident of this State who during his lifetime
received a real property tax deduction pursuant to this act or P.L.
1963, c. 172 (C. 54:4-8.40 et seq.), upon the same conditions, with
respect to real property, notwithstanding that said surviving
spouse is under the age of 65 and is not permanently and totally
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disabled, provided that said surviving spouse was 55 years of age
or older at the time of death of said citizen and resident and
remains unmarried, said taxpayer shall annually, upon proper
claim being made therefor, be entitled to an additional rebate. . . .
[N.J.S.A. 54:4-3.80a.] [Emphasis added.]

The constitutional authority for the statute is found in Art. VIII
Sec. 1, para. 5 of the New Jersey Constitution which provides for the
homestead rebates as follows:

The Legislature may adopt a homestead statute which enti-
tles homeowners, residential tenants and net lease residential
tenants to a rebate or a credit of a sum of money related to
property taxes paid by or allocable to them at such rates, and
subject to such limits, as may be provided by law. Such rebates
or credits may include a differential rate or credit to citizens and
residents who are of the age of 65 or more years, or less than
65 years of age who are permanently and totally disabled accord-
ing to the provisions of the Federal Social Security Act, or are
55 years of age or more and the surviving spouse of a deceased
citizen or resident of this State who during his lifetime received,
or who, upon the adoption of this amendment and the enactment
of implementing legislation, would have been entitled to receive
a rebate or credit related to property taxes. [Emphasis added.]

You have suggested that a comparison of the underlined passages in
the above-quoted statutory and constitutional provisions reveals that the
language of the constitutional authorization is broader than the statutory
enactment. An examination of the legislative history of these two
provisions, however, indicates that the Constitution was amended with the
specific intent of authorizing additional rebates for senior citizens and
surviving spouses with the precise requirements of the statute in mind (i.e.,
age 55 or older at the death of the senior citizen spouse). N.J.S.A. 54:4-3.80
was originally enacted as part of L. 1976, c¢. 72. Between its referral to
the Assembly Taxation Committee of the same year, 24 separate actions
on this bill (A 1330, 1976) were taken by the legislature. Thus, the bill
was frequently amended and carefully considered. The bill originally con-
tained language providing for the additional senior citizen rebate which
extended that additional rebate to surviving spouses who were 55 at the
time of their senior citizen spouse’s death.

On May 13, 1976 the Attorney General issued Formal Opinion No.
15—1976 which concluded that the additional senior citizen rebate set forth
in A-1330 violated the constitutional mandate in Art. VIII, Sec. 1, para.
1 requiring uniformity in property taxation. At that time, Art. VIII,
Sec. 1, para. 5 of the Constitution only provided as follows:

The Legislature may adopt a homestead statute which entitles
homeowners, residential tenants and net lease residential tenants
to a rebate or a credit of a sum of money related to property
taxes paid by or allocable to them at such rates, and subject to
such limits, as may be provided by law.
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The reaction to the Formal Opinion was swift. On the very same day
the Senate Revenue Finance and Appropriations Commitee deleted the
unconstitutional language from the pending bill. However, on May 19,
1976 the Senate restored the provisions providing for additional senior
citizen rebates. On May 24, 1976, Assembly Concurrent Resolution No.
109 which was eventually passed and adopted by the voters amending and
adding the second sentence to Art. VIII, Sec. 1, para. 5 of the Constitution
was introduced. The intention of the proposed constitutional amendment
clearly was to make differential senior citizen rebates constitutional. This
intention was expressly set forth in the sponsor’s statement on the concur-
rent resolution:

The purpose of this amendment is to provide for a differential
homestead rebate or credit on property taxes for senior citizens,
disabled persons or their surviving spouses. The senior citizen and
disabled homestead .rebate or credit, under this amendment, fol-
lows the person who otherwise qualifies.

The Constitutional Amendment is designed to eliminate ques-
tions of interpretation of the language granting differential home-
stead 1ax rebates or credits for senior citizens, the disabled and
surviving spouses which have arisen by virtue of a recent opinion
of the Attorney General which seriously affects the application
of differential homestead exemptions for senior citizens presently
provided for in Assembly Committee Substitute Official Copy Re-
print, for Assembly Bill No. 1330 of 1976 now pending before the
Legislature. [Emphasis added.]

The subsequent history of ACR 109 1976 and A 1330, 1976 are so
inextricably intertwined that one can reasonably conclude that they were

- viewed by the Legislature as part of a package granting to surviving

spouses additional rebates consistent with the statutory formulation. ACR
109 passed in the Assembly on July 2. A 1330 passed in the Assembly
on July 7. Both were passed in the Senate on July 8. The Governor
approved the statute on August 30, 1976. The voters approved the constitu-
tional amendment on November 2, 1976.

It is an established principle of statutory construction that contem-
poraneous enactments of the Legislature are to be read consistently and
harmoniously whenever possible. Department of Labor and Industry v.
Cruz. 45 N.J. 372, 377 (1965). By similar reasoning, the same principle
should also apply in the interpretation of a constitutional amendment
proposed to the people contemporaneously with the enactment of a statute
in pari materia. The usual situation in which this principle is applied is
the case of a statute enactied subsequent to the formal adoption of a
constitutional provision. The principle would appear even more applicable
in the present situation of statutory and constitutional provisions approved
contemporaneously by the Legislature and directed to the same subject
matter.

Therefore, it is our opinion that the Legislature intended Art. VIII,
Sec. 1, para 5 of the Constitution to only authorize the additional rebate
provided for by N.J.S.A. 54:4-3.80 for surviving spouses who are 55 or
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more at the time of a senior citizen spouse’s death. The constitutional
provision does not provide authorization to grant a senior citizen home-
stead rebate to a surviving spouse who attains age 55 after the death of
the eligible senior citizen spouse.*
Very truly yours,
. JOHN J. DEGNAN
Attorney General

By: JOSEPH C. SMALL
Deputy Attorney General

* In any event, the constitutional amendmen_t in Art. VIII, S_ec: 1 para._S, is
permissive in character and authorizes the legislature to enact in its discretion a
homestead rebate law which may include rebates to residents who are “55 years
of age or more and the surviving spouse.” It is clear that pursuant to this constitu-
tional authorization, the legislature could enact a statute which was more restrictive
than the constitutional provision. Therefore, a legislative determination to limit the
rebate to only that class of surviving spouse who is at least 55 at the time of the
death, of his or her spouse would be consistent with the constitutional amendx‘nfam
even if it could be read to permit the legislature to extend the benefit to surviving
spouses who were under that age at the time of their spouse's death.

October 23, 1979
WILLIAM H. FAUVER, Commissioner
Department of Corrections
Whittlesey Road
Post Office Box 7387
Trenton, New Jersey 08628

FORMAL OPINION NO. 25—1979

Dear Commissioner Fauver:

In Formal Opinion No. 21-1979, dated October 9, 1979, it was con-
cluded that the forfeiture of credit for time served on parole (street timf;)
on the reimprisonment of an offender upon revocation of his parplfe is
prohibited by the Code of Criminal Justice. As a result of that opinion,
you have asked whether a parolee should continue to receive credit toward
his sentence for a period of time during which he has absconded from
and avoided parole supervision. For the following reasons, it is our opinion
that credit for time served on parole may not be claimed for a period of
time during which a parolee has unlawfully absconded and absented
himself from parole supervision.

N.J.S.A. 2C:43-9(b) provides:

If an offender is recommitted upon revocation of his parole, the
term of further imprisonment upon such recommitment and of
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any subsequent reparole or recommitment under the same
sentence shall be fixed by the parole board but shall not exceed
the original sentence determined from the date of conviction.
[Emphasis added.]

Although the statutory language provides that the term of further im-
prisonment upon revocation of parole should not exceed the original
sentence, it is well established that a “‘mere lapse of time without imprison-
ment or other restraint contemplated by the law does not constitute service
of a sentence.” Anderson v. Corall, 263 U.S. 193, 196, 44 S.Ct. 43, 68 L Ed.
247 (1923). A parolee remains in the constructive custody of the super-
intendent of the institution from which he was paroled and under the
immediate supervision of the State Parole Board. N.J.S.A. 30:4-123.15;
Anderson, supra. Therefore, time served on parole would constitute the
service of a sentence. Anderson, supra; Zerbst v. Kidwell, 304 U.S. 359,
58 S.Ct. 872, 82 L.Ed. 399 (1938). On the other hand, an unlawful absence
from such custody and supervision would not constitute the service of a
sentence. Rather, such an occurrence may be compared to an escape of
a prisoner or to the reincarceration of a parolee for a subsequent offense.
In either event, the running of the original sentence would clearly be tolled.
Anderson, supra; Zerbst, supra; Shaw v. Hatrak, 164 N.J. Super. 414, 418,
419 (App.Div. 1978). Consequently, an administrative extension of a maxi-
mum expiration date of a sentence on the recommitment of a parolee to
coincide with the period of time during which the parolee has unlawfully
absented himself, would not increase the original sentence in contravention
of N.J.S.A. 2C:43-9(b).

This conclusion is supported by principles of statutory construction.
It is clear that legislation should not be interpreted in a manner to reach
unreasonable or absurd results. Stare v. Gill, 47 N.J. 441, 444 (1966). Were
an absconder to be given credit for a period of time during which he was
not under parole supervision, he could avoid recommitment at all if he
avoided recapture until his maximum sentence had expired.' The Legis-
lature certainly cannot be assumed to have intended such an absurd result.
Another principle of statutory construction is that primary regard must
be given to the fundamental purpose for which the legislation was enacted
and the spirit of the law will control over a literal reading of its terms.
N.J. Builders, Owners and Managers Assn. v. Blair, 60 N.J. 330, 338 (1970).
The overall legislative objective to insure the public safety by preventing
the commission of offenses through the deterrent influence of sentences
and the confinement of offenders would be frustrated if a parolec were
to be given credit toward his sentence for a period of time during which
he has absconded from and avoided parole supervision. N.J.S.A.
2C:1-2(b)(3).

This conclusion draws further support from a review of the legislative
history of the statute.? The N.J. Criminal Law Revision Commission in

[. An absconder from parole supervision may not be charged with escape under
the new Code. N.J.S.A. 2C:29-5(a).

2. N.J.S.A. 2C:43-9(c), recommended by the Commission, was substantially ident-
ical to N.J.S.A. 2C:43-9(b), which was ultimately enacted.
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providing recommendations to the Legislature perceived the extension of
a maximum expiration date of a sentence for a minor violation of parole
to be unjustifiably harsh. Vol. II, Final Report of the New Jersey Criminal
Law Revision Commission, p. 322. The Commission stated that under the
terms of its proposed revision:

[T]ime served successfully upon parole prior to revocation serves
to reduce the parole term and the maximum sentence despite a
later revocation; the offender is not required to ‘back up’ and
serve again in prison any time that he has served upon parole.
[Final Report at 322.]' [Emphasis supplied.]

Thus, although it was the objective of the Commission to eliminate the
dual effect of both a recommitment of a parolee and the forfeiture of credit
for time served successfully on parole, it is readily apparent that it. was
not its purpose to provide credit on parole for the time during which a
parolee has avoided parole supervision. The Commissxon_could not have
contemplated the period during which a parolee remained unlawfully
absent from parole supervision as being “time served successfully on
parole.” The Legislature enacted N.J.S.A. 2C:43-9(b) as recommended by
the Criminal Law Revision Commission and it may be presumed that it
was conversant with and accepted the Commission’s recommendations as
its own. )

For these reasons, it is our opinion that a parolee, on revocation of
parole, may not receive credit on a sentence for a period of time during
which he has unlawfully absconded and absented himself from parole
supervision, Therefore, the maximum expiration date of the original
sentence may be administratively extended upon revocation of parole for
a period of time equal to the time during which a parolee has unlawfully
absented himself from parole supervision. :

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: ROBERT A. SHIRE
Deputy Attorney General

3. The Commission noted that where the revocation was based upon the com-
mission of a crime while on parole, a separate sentence could additionally be
imposed upon conviction for the crime.
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November 9, 1979

WILLIAM FAUVER, Commissioner
Department of Corrections
Whittlesey Road

P. O. Box 7387

Trenton, New Jersey 08628

CHRISTOPHER DIETZ, Chairman
New Jersey State Parole Board
Whittlesey Road

P. O. Box 7387

Trenton, New Jersey 08628

FORMAL OPINION NO. 26—1979

Gentlemen:

You have requested our advice as to whether a sentence to the state
prison can be aggregated with a sentence to a county correctional institu-
tion for the purpose of determining a single parole eligibility date. Further,
assuming the propriety of such aggregation, you have inquired as to the
appropriate manner of awarding commutation credits on such a combined
sentence. For the following reasons, you are advised that the New Jersey
State Parole Board is vested with the authority to determine a single parole
eligibility date on a combined sentence required to be served in the state
prison. You are also advised that commutation credits provided in
N.J.S.A. 30:4-140 should be credited to an inmate on aggregated terms
of confinement required by law to be served in the state prison.

In August 1978 the legislature adopted a new comprehensive Penal
Code for the State of New Jersey to become effective on September 1,
1979. N.J.S.A. 2C:1-1 er seq. With regard to the question at hand, the
Code of Criminal Justice provides a means for the determination at the
place of confinement of offenders sentenced under its provisions. N.J.S.A.
2C:43-10. A person sentenced to a term of imprisonment of less than one
year should be committed to the jail, penitentiary or workhouse of the
county in which he is convicted, except that in a county of the first class
having a workhouse or penitentiary no sentence of greater than six months
shall be made to a county jail. N.J.S.A. 2C:43-10(c). An offender sentenced
to a term of imprisonment of one year or greater should be committed
to the Department of Corrections and incarcerated in the state prison,
except than an offender may be committed to a county penitentiary or
workhouse where the sentence does not exceed 18 months. N.J.S.A. 2C:
43-10(a), (b). It is therefore clear from this statutory scheme that the place
of confinement is determined by the length of the sentence imposed by
the court.! Furthermore, where a person is sentenced to more than one
term of imprisonment and the sentences are consecutive, N.J.S.A.

1. Tt should be noted that an individual may be sentenced to an indeterminate term
of incarceration. The parole authority with respect to such sentences resides in the
appropriate Board of Trustees and not the State Parole Board. See N.J.SA. 30:4-146
et seq., 30:4-153 er seq.
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2C:43-10(d) provides that “the terms shall be aggregated for the purpose
of determining the place of imprisonment. ... ~ '

In order to determine the role of the Parole Board under this amended
statutory scheme, it is necessary to briefly review the existing authority
of that agency. The Parole Board has been given the duty to determine
the time and conditions under which persons serving sentences in the state
prison may be released on parole.” N.J.S.A. 30:4-123.5. Further, the Parole
Board has been vested with the responsibility to determine the parole of
inmates sentenced to county correctional institutions where an inmate has
been sentenced to a term having a maximum greater than one year and
who has served at least one year of such term.® N.J.S.A. 30:4-123.35. In
sum, therefore, the Parole Board is the paroling authority for offenders
sentenced to confinement in the state-prison or to county correctional
facilities for a period of one year or more.

A reading of the statutory authority of the Parole Board together with
the newly imposed requirements regarding the place of confinement of
inmates would, therefore, lead to the following conclusions. An offender
sentenced to multiple consecutive county sentences that total 12 months

2. While the statute does not provide a definition of consecutive terms of incarcera-
tion, it should be noted that sentences which are concurrent in part and consecutive
in part may properly be aggregated for purposes of the calculation of parole
eligibility dates. Formal Opinion No. 8—1977. Memorandum Opinion of Attorney
General 1959—P-4. There is no reason why the same result should not obtain for
purposes of determining the place of imprisonment under an aggregated sentence.
Therefore, multiple county sentences or a multiple state/county sentence, which are
concurrent in part and consecutive in part, may be aggregated in order to determine
where the offender is to be confined.

3. N.J.S.A. 30:4-123.5 provides in pertinent part:

It shall be the duty of the board to determine when, and under what
conditions, subject to the provisions of this act, persons now or hereafter
serving sentences having fixed minimum and maximum terms or serving
sentences for life, in the several penal and correctional institutions of this
State may be released upon parole.

This statute defines the Board’s parole jurisdication with respect to inmates serving
minimum-maximum terms in state institutions. Such inmates are state prison in-
mates since N.J.S.A. 2A:164-17 requires that all sentences to the state prison be
for a minimum-maximum term. Cf. N.J.S.A. 30:4-148; 30:4-155. The Penal Code
does away with minimum-maximum terms. Rather, an offender is sentenced for
a specific term of years, N.J.S.A. 2C:43-6; 2C:43-7. However, this change in the
style of sentencing was not meant by the legislature to delimit the Board’s jurisdic-
tion with respect to inmates sentenced under the Penal Code and committed to the
state prison. N.J.S.A. 2C:43-9(a). ’

4. The pertinent part of N.J.S.A. 30:4-123.35 provides:

any prisoner in a county penitentiary serving a term having a maximum
greater than a year and who has served at least one year of such term
shall be permitted to make application to the board for parole.

The statute refers to inmates serving sentences in the county penitentiaries. However,
parole eligiblity is available to inmates of county jails and county workshouses on
the same conditions applicable to inmates of county penitentiaries under N.J.S.A.
30:4-123.35. Davis v. Heil, 132 N.J. Super. 283 (App. Div. 1975), aff'd 68 N.J. 423
(1975).
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or greater in the aggregate would be confined in the state prison unless
a county has a penitentiary or workhouse. Thus, the State Parole Board
would be the paroling authority for such an inmate, since he would in
all likelihood be confined in the state prison and the total aggregate length
of sentences imposed is greater than one year. N.J.S.A. 30:4-123.35. It is
furthermore clear that where the total of multiple county sentences in the
aggregate exceeds 18 months, an individual would be required to be con-
fined in the state prison (N.J.S.A. 2C:43-10(d), N.J.S.A. 2C:44-5(a)(2)),
and the Parole Board would be the paroling authority for such an offender.
In any case where it is determined by a court to be appropriate to impose
consecutive sentences in whole or in part to state and county correctional
institutions (N.J.S.A. 2C:44-5), an offender should be confined in the state
prison since the total aggregate sentence would be in excess of one year.
The Parole Board would in this case as well be the paroling authority,
since the offender is confined in the state prison and the total aggregate
length of sentences is greater than one year. In all of the above cases,
therefore, an offender is within the authority of the Parole Board and it
may determine a single parole eligibility date for the aggregated sentence
required to be served in the state prison.

There is no similar statutory provision which provides for the aggrega-
tion of sentences for the determination of the place of confinement prior
to the enactment of the Criminal Code. It is our opinion, however, that
the same conclusion should obtain in those cases as well. N.J.S.A.
30:4-123.10 provides in pertinent part:

Whenever, after the effective date of this act, 2 or more
sentences to run consecutively are imposed at the same time by
any court of this State upon any person convicted of crime herein,
there shall be deemed to be imposed upon such person a sentence
the minimum of which shall be the total of the minimum limits
of the several sentences so imposed, and the maximum of which
shall be the total of the maximum limits of such sentences. For
purposes of determining the date upon which such a person shall
be eligible for consideration for release on parole, the board shall
consider the minimum sentence of such person to be the total
aggregate of all the minimum limits of such consecutive sentences
and the maximum sentence of such person to be the total ag-
gregate: of all of the maximum limits of such consecutive
sentences.

With regard to consecutive sentences imposed upon pris-
oners prior to July 3, 1950, and also with regard to consecutive
sentences imposed upon prisoners subsequent to July 3, 1950, by
different courts at different times, all such consecutive sentences,
with the consent of the prisoner, may be aggregated by the board
to produce a single sentence, the minimum and maximum of
which shall consist of the total of the minima and maxima of
such consecutive sentences. Such aggregation shall be for the
purpose of establishing the date upon which such prisoner shall
be eligible for consideration for release on parole.
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It is clear that minimum-maximum consecutive sentences required to be
served in the state prison may be aggregated for purposes of determination
of a single parole eligibility date on both sentences. Although the express
terms of the statute do not refer to the aggregation of state prison sentences
with consecutive sentences to county correctional institutions, the decision
of the Supreme Court of New Jersey in Cain v. New Jersey State Parole
Board, 78 N.J. 253 (1978), provides a compelling analogy. The court held
in that case that consecutive sentences to a county correctional institution,
irrespective of the length of each term, may be aggregated for purposes
of the determination of a single parole eligibility date under N.J.S.A.
30:4-123.10. The fixed term imposed in a sentence to a county institution
is to be taken as both a minimum and maximum for the purposes of
aggregation under the statute.

Consequently, it would seem reasonable to assume that the Parole
Board should similarly have jurisdiction to aggregate and determine a
single parole eligibility date for consecutive sentences to the state prison
and to a county correctional institution which in the aggregate total one
year or more. An inmate sentenced to consecutive state and county
sentences would be within the authority of the Parole Board on account
of the state prison sentence even without regard to the length of the
consecutive county sentence. Also, N.J.S.A. 30:4-123.10 expressly provides
that all consectutive minimum-maximum sentences may be aggregated for
the purpose of determining parole eligibility. It is clear from Cain that
county sentences may be regarded as minimum-maximum sentences for
the purposes of aggregation. Secondly, sentence aggregation for minimum-
maximum terms is essentially for the purpose of determining a point at
which, during the service of a sentence, an offender may be released from
confinement in a custodial facility.” To require an inmate to shuttle be-
tween the state prison and a county penal facility in order to serve a portion
of a sentence to that facility before total release from confinement would
frustrate the underlying legislative benefit conferred by the provision for
aggregation of sentences. In re Fitzpatrick, 9 N.J. Super. 511 (Cty. Ct.
1950), aff’d 14 N.J. Super. 213 (App. Div. 1951). Finally, the aggregation
of sentences under these circumstances would have the beneficial effect
of harmonizing the treatment of inmates sentenced prior to the effective
date of the Penal Code with those sentenced after that date.

In sum, the Parole Board has the authority to determine a single
parole eligibility date for an inmate who is sentenced to either consecutive
terms in the state prison and in a county correctional facility or to multiple
terms in a county correctional facility which in the aggregate total more
than one year. This conclusion is consistent with the underlying holding
of the Supreme Court of New Jersey in Cain that criminal offenders should
be considered for parole release by the State Parole Board without regard
to the length of their individual sentences if the aggregate total of those
sentences is for a duration of greater than one year.

5. Parole has been defined as a procedure whereby a prisoner is permitted to serve
the final portion of his sentence outside the gates of the institution on certain terms
and conditions in order to prepare him for his eventual return to society. In re
Clover, 34 N.J. Super. 181, 188 (App. Div. 1955).
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You further inquire, assuming state and county consecutive sentences
and multiple county sentences should be aggregated for determining the
place of incarceration in the state prison, as to the appropriate manner
of providing commutation/good time credits on an aggregated sentence.
It is necessary to briefly review the legislative provision for commutation
and good time credits in both state and county correctional institutions
in order to put this question in the proper context. Prior to the enactment
of the Penal Code, inmates of the state prison serving minimum-maximum
sentences received commutation credits for continuous orderly deport-
ment. This served to reduce both the minimum and maximum terms of
such sentence. N.J.S.A. 30:4-140. The entire appropriate statutory entitle-
ment was credited to the inmate as of his commitment to the state prison
and was subject to divestment only if the inmate engaged in flagrant
misconduct, Formal Opinion No. 16—1976. Similarly, inmates serving
sentences in county jails and penitentiaries were permitted to receive, on
account of good conduct, a remission with respect to the service of their
sentences. N.J.S.A. 2A:164-24. Both of these statutes, then, enhance the
ability of officials to maintain discipline in correctional flacilities. Since
these statutes were not repealed by the legislature when it enacted the Code
of Criminal Justice, it is evident that the legislature intended these credits
to be applied to sentences imposed under the Code.

Although inmates of both state and county correctional institutions
are eligible to receive credits for good behavior, the statutory scheme for
the award of credits is different. An inmate of a county correctional
institution cannot receive more than one day of credit in the remission
of his sentence for every six days of his sentence, regardless of the length
of the sentence. On the other hand, commutation credits are remitted to
inmates of state corréctional institutions on a progressive schedule linked
directly by N.J.S.A. 30:4-140 to the length of the sentence in years or a
fractional part thereof. Therefore, the place of confinement mandated by
law is determinative of the manner in which good time credits are received
by an inmate.

It is evident on the face of N.J.S.A. 30:4-140 that the legislature has
directed prison officials to remit the progressive time credits upon any
person committed to any state correctional institution. Where an offender
by reason of his term of imprisonment is deemed to be a state prison
inmate, he should receive commutation credits as of the date that his
sentence requires confinement in the state prison. In the case of multiple
state prison/county correctional institution sentences, an inmate should
be awarded the progressive commutation credits set forth in N.J.S.A.
30:4-140 on the total aggregated sentence for which an inmate must be
confined in the state prison. Where N.J.S.A. 2C:43-10 mandates that a
sentence or multiple sentences to a county correctional institution be served
in the state prision, commutation credits provided under N.J.S.A. 30:4-140
should be awarded to an inmate as of the date that such county inmate
must be confined in the state prison.

In conclusion, it is our opinion that the State Parole Board has the
authority to compute a single parole eligibility date on an aggregated
sentence required to be served in the state prison. It is further our opinion
that the Department of Corrections should award commutation credits
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provided by N.J.S.A. 30:4-140 on the full aggregated sentence required
to be served in the state prison.
Very truly yours,
JOHN J. DEGNAN
Attorney General

- By: THEODORE A. WINARD
Assistant Attorney General

December 20, 1979
JOANNE E. FINLEY, M.D., M.P.H.
Commissioner of Health
Department of Health
Health and Agriculture Building
Trenton, New Jersey 08625

FORMAL OPINION NO. 27—1979

Dear Dr. Finley: )

You have asked whether regulations recently adopted by the }.’ubl.lc
Health Council of the Department of Health with respect to smoking in
certain public places have been superseded by provisions of the State’s new
criminal code. .

The Public Health Council, which consists of eight members ap-
pointed by the Governor, is empowered, among other functions, to adopt
“such reasonable sanitary regula®ions nor inconsistent with the provisions
of this act or the provisions of any other law oftth State as may be.necessar’):
properly to preserve and improve the pgbhc health in this Stgte.
(Emphasis added.) Such regulations are designated as the Stat; Sanitary
Code. N.J.S.A. 26:1A-7. The Sanitary Code “may cover any subject affect-
ing public health, or the preservation and improvemen,t. of pu.bhc health
and the prevention of disease in the State of New Jersey,” including, among
other designated functions, ‘‘prohibiting nuisances hazardous to human
health.” Ibid. ‘ _

In December 1978 a public hearing on proposed smoking regulations
was conducted by former Judge Goldmann on behalf of the Council.
Following the submission of an extensive Report and Recommend.atlons,
the Council in April 1979 adopted smoking rcgulatlor}s substantially as
proposed in a notice published in the New Jersey Re.glstcr in November
1978. N.J.A.C. 8:15-1.1 et seq. Essentially, the regulations which apply to
certain restaurants, retail food stores, health care facilities, and places of
public assembly or attendance, require the owner or operator of. such
establishments to restrict smoking to designated “smoking permitted
areas and to provide adequate mechanical means of ventilation of smoke
in these areas. They are scheduled to go into effect on January I, 1980.

The Sanitary Code regulations contain a specific referens:e Fo.the
provision of the new Code of Criminal Justice that imposes quasi-criminal
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penalties against persons who smoke in certain public places. N.J.A.C.
8:15-1.5(c). N.J.S.A. 2C:33-13 reads in full as follows:

a. Any person who smokes or carries lighted tobacco in or
upon any bus or other conveyance, other than in the places
provided, is a petty disorderly person.

' b. Any person who smokes or carries lighted tobacco in any
public place, including but not limited to places of public accom-
modation, where such smoking is prohibited by municipal ordi-
nance under authority of R.S. 40:48-1 and 40:48-2 or by the
owner or person responsible for the operation of the public place,
and when adequate notice of such prohibition has been con-
spicuously posted, is guilty of a petty disorderly persons offense.
Notwithstanding the provisions of 2C:43-3, the maximum fine
which can be imposed for violation of this section is $200.00.

c. The provisions of this section shall supersede any other
statute and any rule or regulation adopted pursuant o law.
[Emphasis added.]

This provision replaced a more narrow provision of Title 2A that
prohibited smoking or carrying lighted tobacco only in buses or trolley
cars and made violations punishable by a maximum fine of $25. N.J.S. A
2A:170-65.

The issue here is whether the subsection of N.J.S.A. 2C:33-13 that
“supersedes any other statute and any rule or regulation adopted pursuant
to law” serves to invalidate the Sanitary Code regulations in question.
Obviously, this repealing clause cannot be read literally, for to do so would
mean the obliteration of every other existing law and regulation. On the
other hand, there can be no doubt from the language of this clause that
it was intended to be far-reaching. Since the superseding clause of N.J.S.A.
2C:33-13 does not explicitly designate that “statutes, rules or regulations”
intended to be repealed, it is appropriate in attempting to ascertain the
precise scope of this clause to seek whatever guidance may be gleaned from
the statute’s legislative history, As the court-stated in Carh. Char., Dio.
of Camden v. Pleasantville, 109 N.I. Super. 475, 485 (App. Div. 1970), “It
is . .". clear that when uncertainties or ambiguities exist it is appropriate
for the court, in order to ascertain legislative intent, to examine the history
of the enactments, including any statements attached to the bills which
were enacted into law.”

The legislative history of N.J.S.A. 2C:33-13 unequivocally establishes
a legislative intent to supersede the Sanitary Code regulations at issue. A
statement on the Assembly bill that culminated in N.J.S.A. 2C:33-13 states
that its purpose is “to clarify that smoking in a public place is to be
governed by the municipal ordinance or by the owner or person responsible
for the operation of the pubic place.” Any doubt left by this statement
respecting the intent to preclude regulation of smoking in public places
by government bodies other than municipalities is dispelled by the state-
ment filed by the Senate Judiciary Committee. That statement avers that
the purpose of N.J.S.A. 2C:33-13 is “to clarify that smoking in a public
place is to be governed by the municipal ordinance or by the owner or
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person responsible for the operation of the public place and not by rule
or regulations of an executive agency. The amendment would preclude en-
Sforcement of smoking regulations by an executive agency.” (Emphasis
added.)

We are mindful of the significant public health objectives underlying
adoption of the Sanitary Code smoking regulations. As noted at the outset,
however, the very statute pursuant to which the regulations were adopted
states that Code regulations promulgated by the Public Health Council
must be consistent with State statutes. See Borden’s Farm Products v. Board
of Health, 36 N.J. Super. 104, 114 (Law Div. 1955). In view of the un-
equivocal evidence of legislative intent to preclude the Council from adopt-
ing or enforcing regulations respecting smoking in public places, it must
be concluded that the Sanitary Code regulations in question are superseded
by N.J.S.A. 2C:33-13.

For these reasons, it is our opinion that the regulations promuigated
by the Public Health Council dealing with smoking in public places in
N.J.A.C. 8:15-1.]1 et seq. have been superseded by the Code of Criminal
Justice. Accordingly, the regulations may not be implemented or enforced.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: THEODORE A. WINARD
Assistant Attorney General

January 10, 1980
JOSEPH P. LORDI, Chairman
Casino Control Commission
379 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 1—1980

Dear Chairman Lordi:

You have inquired with regard to the legality of a backgammon
tournament which a casino hotel operator proposes to sponsor at its
business premises. The hotel operator is currently undecided as to whether
or not to charge a nominal admission fee to the tournament or to permit
free participation by the contestants. We have concluded that the proposed
backgammon tournament would not violate the criminal laws of New
Jersey provided that no admission fee is charged, either directly or indirect-
ly, for participation in the tournament.

The backgammon tournament format at issue is fairly standard and
has been utilized at casinos throughout the world, including Las Vegas,
Monte Carlo and Paradise Island in the Bahamas. Backgammon is a game
in which a series of counters are moved over a board with the object of
placing all the counters in a prescribed position. The movement of the
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counters is governed by the roll of dice. The results of a throw of the dice
are applicable only to the contestant on behalf of whom the dice are
thrown. Certain positioning of the counters in the course of the game will
increase the probability of victory. A player who is adept at manipulating
his or her counters to attain favorable positions has an advantage. None-
theless, no matter how skilled a player is, she or he can only manipulate
the counters in conformity to the roll of the dice. Hence, an unskilled
player who attains a series of favorable throws of the dice can defeat a
more skilled player whose throws of the dice preclude advantageous move-
ment of her or his counters. .

The sponsor of the proposed tournament intends to conduct the
contest on a limited participation basis. The number of entries will be
finite. Each player will engage in a single game of backgammon with
another player. The loser is eliminated from the competition, while the
winner goes on to play another round against another player. The single
elimination process is repeated in a series of rounds until only one player
remains undefeated. He or she is the winner of thé competition. The
tournament itself consists of a number of such single elimination contests
so that each player has more than one opportunity to win. The winners
of these various competitions are rewarded with valuable prizes, including
substantial quantities of cash.

The purpose of the tournament is to promote commercial activity at
the hotel and casino in which the tournament is being conducted. Ad-
ditional spinoff benefits may accrue to other enterprises doing business
in the general area. The tournament’s sponsors hope to schedule it at a
period when lessened commercial activity is anticipated at the hotel-casino.

New Jersey’s Constitution establishes an antigambling policy. M.J.
Const. (1947), Art. 1V, §7, par. 2; see F.O. No. 9, 1978.' The Legislature
has effectuated this policy through a series of statutory enactments. Those
enactments applicable in the criminal context are embodied in the
provisions of N.J.S.A. 2C:37-1 er seq. which superseded, on September
1, 1979, NJ.S.A. 2A:112-1 er seq. and NJ.S.A. 2A:121-1 er seq. See
N.J.S.A. 2C:98-2.

Pursuant to N.J.S.A. 2C:37-2 promoting gambling is a criminal of-
fense punishable by a scale of sanctions which range from a third degree
crime to a disorderly persons offense. Criminal liability for maintaining
a place where gambling activity is taking place is created by N.J.S.A.
2C:37-4.

1. The constitutional prohibition on legislatively authorized gambling provides:

No gambling of any kind shall be authorized by the Legislature unless
the specific kind, restrictions and control thereof have been heretofore
submitted to, and authorized by a majority of the votes casted by, the
people at a special election or shall hereafter be submitied to, and
authorized by a majority of the votes cast thereon by the legally qualified
voters of the State voting at a general election . ... [N.J. Const. (1947),
Art. IV. §7, par. 2.]

Casino gambling, state lotteries to aid education and raffles and bingo games
sponsored by charitable organizations have been exempted from this anti-gambling
proscription. N.J. Const. (1947), Art. 1V, §7, par. 2(A), (B), (C).
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N.J.S.A. 2C:37-1(b) provides:

“Gambling” means staking or risking something of value upon
the outcome of a contest of chance or a future contingent event
not under the actor’s control or influence, upon an agreement
or understanding that he will receive something of value in the
event of a certain outcome.

This definition requires that a participant must risk “something of value™
before any gambling can occur. “*Something of value” is separately defined
in N.J.S.A. 2C:37-1(d) as such items as money or tokens or such intangible
forms of consideration as extensions of credit or free entries into games
for which a charge is generally exacted.” If the participants in the backgam-
mon tournament were required to pay any admission fee directly or in-
directly, then they would be “risking” something of value on their chances
of success in the tournament. However, the absence of any admission fee
would preclude a finding that any gambling activity could occur because
the backgammon players would not be risking “something of value.” This
same analysis would apply to the question of whether the backgammon
tournament was a “lottery,” within the meaning of N.J.S.A. 2C:37-1 et
seq. Lotteries are defined as a specialized form of gambling scheme in
which “something of value” is tendered as a consideration for partici-
pation. N.J.S.A. 2C:37-1(h). Once again, the absence of an admission fee
establishes that nothing of value, as defined in the Code of Criminal
Justice, will be transferred by the participants to the promoters or sponsors
of the backgammon tournament. It seems clear that the definition of
“something of value™ in N.J.S.A. 2C:37-1(d) means that mere partici-
pation, or presence, by a contestant will not constitute *“‘consideration”
sufficient to support the existence of a lottery in violation of the criminal
law. This is consistent with recent views on the scope of the concept of
“consideration” in the gambling and lottery context. See, e.g., F.O. No.
9, 1978.

Finally, the promotors of the backgammon tournament have asserted
that, “no betting of any kind on the players or the outcome will be
permitted or sanctioned.” This is essential because any betting, including
the formation of pools or “auctions” in which monies are divided based
upon the results of the tournament, would constitute *‘gambling” within
the meaning of N.J.S.A. 2C:37-1(b). The promotors or facilitators of any
such pools or auctions would be criminally liable for promoting gambling
in violation of N.J.S.A. 2C:37-2. If the hotel-casino operators know that
such gambling activity is taking place on portions of their premises open
to the general public, then they and the hotel-casino will be criminally
liable under NJ.S.A. 2C:37-4 for maintaining a gambling resort. See

2. N.J.S.A. 2C:37-1(d) provides:

“Something of value” means any money or property, any token, object
or article exchangeable for money or property, or any form of credit or
promise directly or indirectly comtemplating transfer of money or of any
interest therein, or involving extension of a service, entertainment or a
privilege of playing at a game or scheme without charge.
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N.J.S.A. 2C:37-1(j). Provided that no such activity is permitted and that
no admission fee is assessed either directly or indirectly such as by con-
ditioning participation on the purchase of any goods or services, the
proposed backgammon tournament will not contravene the criminal laws
of New Jersey.

Very truly yours,

JOHN J. DEGNAN

Attorney General

By: EDWIN H. STIER
Assistant Attorney General

January 18, 1980
MR. BARRY SKOKOWSKI
Acting Director
Div. of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 2—1980

Dear Mr. Skokowski:

You have raised questions as to whether municipalities and counties
are permitted to enter into agreements with non-profit corporations to
provide for the investment of deferred compensation funds or to partici-
pate in commercially managed investment firms providing plans for de-
ferred compensation. You are hereby advised that municipalities and coun-
ties are not authorized to enter into agreements with either non-profit or
commercially-operated organizations which provide for the investment of
deferred compensation funds.

Any municipality or county may set up a deferred compensation plan
for its employees. N.J.S.A. 43:15B-1 ef seq. A local unit which establishes
such a plan must designate one or a group of its public officials or its
governing body as the “named fiduciary” responsible for implementing
the plan. The named fiduciary is empowered to take “any steps reasonably
necessary to implement the plan consistent with this act (emphasis added)”
and with the requirements of the Internal Revenue Service. N.J.S.A.
43:15B-3(e). N.J.S.A. 43:15B-3(a) requires that the employer (the local
unit) shall invest all moneys from the plan which are not needed for
immediate payment of benefits in one of three specific ways: interest-
bearing securities in which savings banks of the State are authorized to
invest their funds; deposits in interest-bearing accounts; or deposits in the
State of New Jersey Cash Management Fund. N.J.S.A., 43:15B-3(b) further
provides that if the State creates a deferred payment compensation plan,
the local units may participate in that plan. (Such a plan was created
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through the enactment of L. 1978, c. 39, N.J.S.A. 52:18A-163 et seq.)
However, N.J.S.A. 43:15B-1 et seq. contains no specific provision
authorizing the local units to enter into agreements with organizations
offering deferred compenation plans.

In fact, the legislative history of the act clearly indicates that the
Legislature did not intend to permit such activity. When the act was first
introduced on February 9, 1976, as A-1475, it authorized local units to
invest deferred compensation funds in interest-bearing securities in which
savings banks of the State were authorized to invest their funds or to make
deposits in interest-bearing accounts. Additionally, the bill specifically
authorized the investment of such funds in plans which involved either
the purchase of a group annuity contract from an insurance company or

b. Entering into a trust and other agreements with a national non-
profit organization offering a deferred compensation plan as a
service to employers. [A-1475, §5b.]

Clearly, this version of the bill would have permitted the use of outside
deferred compensation plans by local units as an alternative to investment
in interest-bearing securities in which savings banks of the State might
invest their funds, to deposits in interest-bearing accounts or to the
purchase of group annunity contracts.

In April of 1977, a bill, §-3223, was introduced to create the State
of New Jersey Cash Management Fund and to permit local units to deposit
their moneys in the Fund instead of in approved banks or trust com-
panies.* Subsequently, on June 27, 1977, the Senate amended A-1475. The
amendment deleted section 5 of the bill, which permitted use of national
non-profit deferred compensation plans, and added a new section 3 which
permitted the local units to invest in the New Jersey Cash Management
Fund or in any State deferred compensation plan which might be created
in the future. Further, on December 1, 1977, the Senate also deleted from
the bill a separate paragraph, originally part of §5, which permitted the
employer to enter into an agreement with an entity designated by the
employee to provide for the investment of amounts of deferred compensa-
tion. See Governor’s comments to Assembly Bill No. 1475, December |,
1977. These amendments clearly indicate that the Legislature intended to
remove from the local units the option of using private deferred compensa-
tion plans or investment services and instead to limit the investment or
deposit of unneeded deferred compensation funds by such units to other
specific, statutorily delineated categories of investment.

Such an interpretation is supported by a comparison of N.J.S.A.
43:15B-1 et seq., with the express language in N.J.S.A. 52:18A-163 er seq.,
which established the New Jersey State Employees Deferred Compensation
Board. In contrast to the provisions of N.J.S.A. 43:15B-1 et seq., the latter
statute explicitly provides that the New Jersey State Employees Deferred
Compensation Board may contract.

* §-3223 was enacted and was signed into law on November 2, 1977, as L. 1977,
c. 281. It established the State and New Jersey Cash Management Fund, N.J.S.A.
52:18A-90.4, and authorized local units to participate therein. N.J.S.A. 40A:5-14.
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[w]ith one or more private organizations for the administration
of all or part of the [deferred compensation] plan, including the
management and investment or either thereof of deferred and
deducted salary funds.... [N.J.S.A. 52:18A-167(a)(2).]

The Board’s decision to make such a contract is subject to the prior
approval of the State Investment Council. /d. The statute also provides
that such private organizations may not distribute information about any
deferred compensation program or benefits without prior approval from
the Division of Investment. N.J.S.A. 52:18A-167(d).

Thus, where the Legislature intended to authorize the use of private
deferred compensation plans, it did so through an explicit, regulated
scheme. N.J.S.A. 43:15B-1 et seq. lacks any such specific authorization for
the use of private deferred compensation organizations. Further, since
specific permissive language was actually deleted from the original bill,
it is reasonable to conclude that the Legislature did not intended to permit
local entities to participate in privately operated plans or to permit named
fiduciaries of the local units to make agreements with non-profit entities
for the investment of deferred compensation funds. Rather, the statutory
scheme provides that local entities are to invest any deferred compensation
funds, not immediately required for use, only in those types of investments
which the Legislature has expressly described in the act.

In conclusion, you are advised that counties and municipalities are
not authorized to participate in commercially managed deferred compensa-
tion plans or to enter into agreements with non-profit corporations to
provide for the investment of deferred compensation funds. You are
further advised, however, that such local units may participate in any
deferred payment compensation plan established by the State for the

State’s employees and, through such a plan, in any deferred compensation

plans administered and managed by private organizations with whom the
New Jersey State Employees Deferred Compensation Board may contract.
Very truly yours,
JOHN J. DEGNAN
Attorney General

By: SUSAN L. REISNER
Deputy Attorney General
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January 18, 1980

MR. BARRY SKOKOWSKI
Acting Director )
Div. of Local Government Services
Department of Community Affairs
363 West State Street

Trenton, New Jersey 08625

FORMAL OPINION NO. 2—1980

. Skokowski: ) )
Dearyl:)/iur have raised questions as to whetl}er municipalities and counties
are permitted to enter into agreements with non.-proﬁt corporations o
provide for the investment. of deferred compensation ijUI:ldS or to partici-
pate in commercially managed investment firms proxfxq:ng' plans for de-
ferred compensation. You are hereby advised that n}uqupahhes and coun-
ties are not authorized to enter into agreements \_mth either 'non-proﬁt or
commercially-operated organizations which provide for the investment of

compensation funds. )
dCferX?:y munpicipality or county may set up a deferred 'coml?ensatlon 'plan
for its employees. N.J.S.A. 43:15B-1 et seq. A loqal unit yvhlch gstabhsh_es
such a plan must designate one or a group of its _publlc qfﬁclals or its
governing body as the “named fiduciary’ responm}zlc for 1mplementu}g
the plan. The named fiduciary is empowered to talfe any steps r’easonab y
necessary to implement the plan consistent with this act (emphasis added)
and with the requirements of the Internal Revenue Service. N.J.S.A.
43:15B-3(e). N.J.S.A. 43:15B-3(a) Tequires that t.he employer (the loﬁal
unit) shall invest all moneys from the plan which are not nf:e'ded or
immediate payment of benefits in one of three specific ways: interest-
bearing securities in which savings banks.of the State are auth(l)nz.ed to
invest their funds; deposits in interest-bearing accounts; Or deposits in the
State of New Jersey Cash Management Fund. N.J.S.A. 43:15B-3(t3) further
provides that if the State creates a deferred payment compensation plan,
the local units may participate in that plan. (Such a plan was created
through the enactment of L. 1978, c. 39, N.:I.S.A. 52:181}-163 et .se.q.)
However, N.J.S.A. 43:15B-1 et seq. contains no smcnﬁc provision
authorizing the local units to enter into agreements with organizations

i erred compenation plans. o
offerir:lgfggi the legislitive histgry of the ac':t.clear]y indicates that the
Legislature did not intend to permit such activity. When the act was first
introduced on February 9, 1976, as A-1475, it aut.honzed l.o_cal.umts.to
invest deferred compensation funds in interes.t-bearmg_securlues in which
savings banks of the State were authorized to invest their fun.ds orto make
deposits in interest-bearing accounts. Ad.dltlona]ly, t}he t.nll spec1ﬁ$:ally
authorized the investment of such funds in plans _whxch involved either
the purchase of a group annuity contract from an insurance company or

b. Entering into a trust and other agreements with a national non-

profit organization offering a deferred compensation plan as a
service to employers. [A-1475, §5b.]
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Clearly, this version of the bill would have permitted the use of outside
deferred compensation plans by local units as an alternative to investment
in interest-bearing securities in which savings banks of the State might
invest their funds, to deposits in interest-bearing accounts or to the
purchase of group annunity contracts. )

In April of 1977, a bill, $-3223, was introduced to create the State
of New Jersey Cash Management Fund and to permit local units to deposit
their moneys in the Fund instead of in approved banks or trust com-
panies.* Subsequently, on June 27, 1977, the Senate amended A-1475. The
amendment deleted section 5 of the bill, which permitted use of national
non-profit deferred compensation plans, and added a new section 3 which
permitted the local units to invest in the New Jersey Cash Management
Fund or in any State deferred compensation plan which might be created
in the future. Further, on December 1, 1977, the Senate also deleted {rom
the bill a separate paragraph, originally part of §5, which permitted the.
employer to enter into an agreement with an entity designated by the
employee to provide for the investment of amounts of deferred compensa-
tion. See Governor’s comments to Assembly Bill No. 1475, December 1,
1977. These amendments clearly indicate that the Legislature intended to
remove from the local units the option of using private deferred compensa-
tion plans or investment services and instead to limit the investment or
deposit of unneeded deferred compensation funds by such units to other
specific, statutorily delineated categories of investment.

Such an interpretation is supported by a comparison of N.J.S.A.
43:15B-1 et seq., with the express language in N.J.S.A. 52:18A-(63 ¢! seq.,
which established the New Jersey State Employees Deferred Compensation
Board. In contrast to the provisions of N.J.S.A. 43:15B-1 er seq., the latter.

statute explicitly provides that the New Jersey State Employees Deferred
Compensation Board may contract.

[w]ith one or more private organizations for the administration
of all or part of the [deferred compensation] plan, including the
management and investment or either thereof of deferred and
deducted salary funds.... [N.J.S.A. 52:18A-167(a)(2).]

The Board’s decision to make such a contract is subject to the prior
approval of the State Investment Council. Id. The statute also provides
that such private organizations may not distribute information about any
deferred compensation program or benefits without prior approval from
the Division of Investment. N.J.S.A. 52:18A-167(d).

Thus, where the Legislature intended to authorize the use of private
deferred compensation plans, it did so through an explicit, regulated
scheme. N.J.S.A. 43:15B-1 et seq. Jacks any such specific authorization for
the use of private deferred compensation organizations. Further, since
specific permissive language was actually deleted from the original bill,
it is reasonable to conclude that the Legislature did not intended to permit

* §-3223 was enacted and was signed into law on November 2, 1977, as L. 1977,
c. 281. It established the State and New Jersey Cash Management Fund, N.J.S.A.
52:18A-90.4, and authorized local units to participate therein. N.J.S.A. 40A:5-14,
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Jocal entities to participate in privately operated plans or to permit narp_ed
fiduciaries of the local units to make agreements with non-profit entities
for the investment of deferred compensation funds. Rather, the statutory
scheme provides that local entities are to invcs't any deferred compensation
funds, not immediately required for use, only in 'those types of investments
which the Legislature has expressly described in the act.

In conclusion, you are advised that counties and municipalities are
not authorized to participate in commercially managed deferred compensa-
tion plans or to enter into agreements with non-pr.oﬁt corporations to
provide for the investment of deferred compensation funds. You are
further advised, however, ‘that such local units may participate in any
deferred payment compensation plan estal?llshed by the State for }he
State’s employees and, through such a plan, in any.def.errcd compensation
plans administered and managed by private organizations with whom the
New Jersey State Employees Deferred Compensation Board may contract.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: SUSAN L. REISNER
Deputy Attorney General

January 25, 1980

JERRY FITZGERALD ENGLISH, Commissioner
Department of Environmental Protection

Labor and Industry Building

John Fitch Plaza

Trenton, New Jersey 08625

FORMAL OPINION NO. 3—1980

Dear Commissioner English: o )

The Solid Waste Administration has requested an opinion interpreting
the Solid Waste Management Act and the Solid Waste Uuht.y Qontrol Act
of 1970, to determine whether solid waste management dlstnct.s, acting
pursuant to solid waste management planning, 'have the authority to re-
quire that solid waste generated within the districts be dl}'ecteq to specific
waste disposal facilities. Please be advised that the planning (.j]Stl'lCtS have
authority to formulate a solid waste management plan showing the desti-
nation of wastes generated within the districts, and that the New Jersey
Department of Environmental Protection has final authority to approve
and render operative such a plan. Similarly, the Board of Pub]lc Utllltles
Commissioners may designate a solid waste management district as a
franchise area to be served by one or more persons engaged in solid waste
disposal, and in this manner the B.P.U. may exercise control over the
destination of the waste stream. )

At the outset, it is important to recognize that environmentally sound
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solid waste disposal, as well as the efficient and economical provision of
solid waste collection and disposal services, are matters which directly
affect the public health, safety and welfare. N.J.S.A. 13:1E-2, N.J.S.A.
48:13A-2. Hackensack Meadowlands v. Mun. Landfill Authority, 68 N.J.
451 (1975); Southern Ocean Landfill v. Ocean Tp., 64 N.J. 190 (1974). The
Legislature has therefore enacted a comprehensive scheme mandating the
strict regulation of all solid waste collection and disposal operations.
N.J.S. A 13:1E-1 et seq., N.J.S.A. 48:13A-1 ef seq. To ensure environmen-
tal quality, the Act prohibits any person from engaging “in the collection
or disposal of solid waste” without obtaining approval from the DEP.
N.J.S.A. 13:1E-5(a). Moreover, in order to assure the economic integrity
of the operation, no person may engage ‘“‘in the business of solid waste
collection or solid waste disposal until a certificate of public convenience
and necessity” is issued by the B.P.U., N.J.S.A. 48:13A-1, 6 er seq. In
combination, these statutes provide for a far-reaching regulatory program
designed to remedy the *‘grave problem™ to the public health generated
by improper solid waste collection and disposal. N.J.S.A. 13:1E-2.

The Act initiates this overall solid waste management scheme by
mandating a regional planning approach as a basis for solid waste collec-
tion and disposal throughout the State. N.J.S.A. 13:1E-2, 4, 5, 20 et seq.
This planning required by the Act consists of several distinct stages, and
commences with the promulgation by the DEP of “general guidelines
sufficient to initiate the solid waste management process by solid waste
management districts . ..” N.J.S.A. 13:1E-6(a)(3). These “planning dis-
tricts” are coincidental with the twenty-one counties and the Hackensack
Meadowlands Development Commission. N.J.S.A. 13:1E-19.

The next step in the planning process is actual plan formulation and
development by the planning districts. N.J.S.A. 13:1E-20, 21. This entails
comprehensive planning studies to obtain regional data, including an in-
ventory and appraisal of all facilities within the district. N.J.S.A. 13:1E-21.
The waste disposal needs of the region, as well as a strategy to be applied
in meeting same, are also to be developed, N.J.S.A. 13:1E-21, and a site
plan depicting the location of “suitable sites to provide solid waste facili-
ties” to meet such regional needs must be prepared. N.J.S.A.
13:1E-21(b)(3). It is also required that during this planning process, the
districts analyze the ‘‘solid waste coliection systems and transportation
routes’ within the respective districts. N.J.S.A. 13:1E-21(a)(4). The clear
objective is thus to commence formulation of a management plan which
most effectively and economically controls waste collection and disposal.
N.J.S.A. 13:1E-2, 6, 7, 20 et seq. .

After the district plan is formulated, the plan must then be submitted
to the public for comment at a public hearing. N.J.S.A. 13:1E-23(c),
N.J.S.A. 13:1E-24(c)(e). Thereafter, the district must “‘adopt or reject, in
whole or in part, the solid waste management plan.” N.J.S.A. 13:1E-23(e).
Any plan so adopted must include all facilities approved by the DEP
during the district’s period of initial plan formulation. N.J.S.A. 13:1E-4(b).

Finally, after promulgation of the guidelines and after these prior
stages of plan development, public hearings, and adoption of a plan in
whole or in part by a district, the planning scheme is concluded by sub-
mission of the plan to the Commissioner of the DEP for review and final
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approval. The Commissioner has authority to modify, reject or approve
such plans, and to set forth the procedures to be followed by a district
upon remand of the plan. NJ.S.A. 13:1E-24. In the final analysis, the
Commissioner is authorized to “adopt and promulgate any modification
or replacement he deems necessary with respect to the solid waste manage-
ment plan.” N.J.S.A. [3:1E-24(g). This power is to be exercised so as to
encourage ‘“maximum practicable use of resource recovery” facilities.
N.J.S.A. [3:1E-6(a)(3), 6(b)(1), N.J.S.A. {3:1E-21(b)(2). The districts must
then implement the plan ordered and approved by the Commissioner.
N.J.S.A. 13:1E-24(f).

It is against the background of this mandatory planning system that
the question herein presented must be considered. Review of the Act
demonstrates that the actual authority granted to the districts is to plan
for solid waste management within the district, and subsequently to imple-
ment the respective solid waste management plans. N.J.S.A. 13:1E-20 et
seq. As an integral part of this planning process, the district is to develop
a strategy to most effectively provide waste disposal services to the region.
N.J.S.A. 13:1E-21(b)(2). The districts are to consider, among others, such
planning elements as transportation routes, economic impacts, suitable
sites, and encouragement and implementation of resource recovery.
N.J.S.A. 13:1E-21. The apparent intent of such comprehensive planning
is to coordinate solid waste management on a regional and State-wide
basis. N.J.S.A. 13:1E-2. The management plan developed by the district
may therefore provide for the channelization of wastes to specific facilities
if such planning is reasonably deemed 'to best effectuate the regional
strategy so formulated. District planning may thus provide an effective
blueprint setting forth the disposal sites for wastes generated within the
region. See, N.J.S.A. 13:1E-20, 21 and N.J.S.A. 13:1E-2(c), where the Act
refers to “particular facilit[ies] . . . [which have been] designated [in the
plan] as the place of disposal ...”. :

Since the DEP is required, after approval of the plan, to register only
those facilities (including collection and disposal operations) which con-
form to the district plan, any new registration may be conditioned upon
receipt of wastes as directed in the district plan. N.J.S.A. 13:1E-4, 5, 26.
Moreover, the registrations of existing facilities, in appropriate instances,
may be amended by the DEP to reflect the provisions of the district plan,
N.J.S.A. 13:1E-5(c), thereby bringing present facilities into compliance
with the legislative objective and planned concept to direct waste in such
a manner as to effect environmentally sound and economically efficient
solid waste management. As a result of district planning, a waste manage-
ment strategy directing the solid waste stream to specific facilities may be
developed by the districts. After approval of such a district plan by the
DEP, the strategy may be implemented by the respective districts, N.J.S.A.
13:1E-4, 20 et seq.

Similarly, the B.P.U. is integrally involved in this management pro-
cess. Not only can the B.P.U. designate a district as a “franchise area to
be served by one or more persons eéngaged in solid waste collection . . .
[and] disposal,” but also by regulating the rate structures of solid waste
facilities, the B.P.U. can encourage a marketplace where the new and
established operators may be motivated towards conformity with the dis-
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trict plan. N.J.S.A. 48:13A-5, N.J.S.A. 48:13A-4, 7; N.J.S.A. 13:1E-2, 22
N.J.S.A. 48:2-25. In this manner, the strategy directing wastes to speciﬁc,
disposal/processing facilities can be further effectuated*

It is therefore our opinion that the Solid Waste Management Act and
the Solid Waste Utility Control Act establish the authority of the solid
waste districts through their comprehensive planning to direct the flow of
wastes to selected destinations. The exercise of administrative authority
by the DEP can effectuate compliance with the district plans, and the
B.P.U. can either directly franchise an area, or otherwise influence the
marketplace through rate-setting in such a manner as to affect the flow
of waste materials throughout the districts. N.J.S.A. 13:1E-1 er seq.,
N.J.S:A. 48:13A-1 el seq. N.J.S.A. 48:2-1 er seq. Therefore, through the
combined abilities of the districts, the DEP and the B.P.U., solid waste
generated within a district may be directed to specific waste disposal
facilities.

Very truly yours,
JOHN J. DEGNAN
Attorney General

By: NATHAN M. EDELSTEIN
Deputy Attorney General

* The (_)verall management scheme set forth in the Act and the Utility Act involving
regglaqon of both the environmental and economic aspects of solid waste collection
utlhzauon_and disposal may necessitate control over the flow of wastes from poinE
of generation to final disposal. See, Public Hearing Before New Jersey Legislature
Senate Committee(s) on Energy, Agriculture and Environment and County and Munici-
pal Government on Senate Bill No. 624 (Solid Waste Management)(1974) (Statement
of Senator Matthew Feldman); N.J.S.A. 13:1E-2, N.J.S.A. 48:13A-2. If, for exam-
ple, the complex technology associated with resource recovery is 10 be, phased in
throughout the State, as required in the Act, N.J.S.A. 13:1E-2, 6, 21, then the waste
stream must be directed in such a manner as to encourage the development of these -
faf:llltles. Cf. In re Combustion Equipment Associates, Inc., 169 N.J. Super. 305 (App.
Div. 1979). The means selected by the Legislature to accomplish such a com-
prehen§1ve waste management program is regional planning, from which will be
f!eter.ml_ngd “the most efficient, sanitary and ecanomical ways of collection, dispos-
ing, limiting, and utilizing solid waste . . .” N.J.S.A. 13:1E-2(b)(6), see also, N.J.S.A. -
48:13A-2, 5. These regional plans then form the basis against which any application.
for a solid waste collection or disposal registration must be evaluated by the DEP,

N.J.S.A. 13:1E-4, 26, and upon which the B.P.U. is to exerci its Ii i i
NTSA i dbs ercise its licensing authority,
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ForMaL OPINION

January 31, 1980
MR. BARRY SKOKOWSKI
Acting Director ]
Div. of Local Government Services
Department of Community Affairs
363 West State Street
Trenton, New Jersey 08625

FORMAL OPINION NO. 4—1980

Dear Mr. Skokowski: ) .

You have inquired as to whether amounts to be ralseq by a munici-
pality to cover an anticipated deficit in the budget of a mumc1pal_l){ o“{ne‘d
or operated utility are to be considered as exempt from the municipality’s
cap under the Local Government Cap Law. qu the reasons set forth
below, you are advised that those amounts wbl_ch a municipality may
appropriate in anticipation of a deficit in its ut1.11t.y b'ud,gets for a forth-
coraing fiscal year are not exempt from a mumc1pah.ty s budget cap.

Municipalities are by statute authorized to establish or acquire and
to own or operate various types of pu}ali};: utilitiles. N.tJh.S.Ai140:62-f10:§tssuecqt.1

ther, they are authorized to establish rental or other charges
fel:/iges as n{ay be provided by such utilities. N.J.S.A. 40:62-_1‘32 N.J.S.A.
40:62-77. The revenues generated by the operation of suph utilities as well
as the appropriations made for such operations are {equ}rcd to be set forth
in a separate section of the budget of any mumclpallt.y yvhxch owns or
operates such a utility. N.J.S.A. 40A:4-33. Such appropriations are further
required to be separated into at least three categories, specifically oper-
ations, interest and debt retirement, and deferred charges and_statutory
expenditures. N.J.S.A. 40A:4-34. Additionally, all moneys denved_from
the operation of such a utility, as well aé any other mor:eyi:s agpll(lca‘t;]s

its support, are to be segregated and kept in a separate fund Xnot
ta(; lats“ut})l?ty fund” and are,gsubjcct to N.J.S.A. 40A:4-35, to be apph'ed
only to the payment of the operating and upkeep costs and the debt service
charges of the utility. N.J.S.A. 40A:4-62.

In the event that the operation of a mumc1pa_11y owned or o‘p‘crat'ed
public utility has resulted or will result in a deficit, t}‘1er} a mumc.lpallty
is required to include in its utility budget an appropriation spfﬁmept to
cover such a deficit. N.J.S.A. 40A:4-35. The purpose underlying this re-
quirement would clearly appear to be a furtherance of the general pol'lcy
of the Local Budget Law, N.J.5.A. 40A:4-1 ef seq., that all lo.cal governing
bodies operate on a “‘cash basis” and accordingly appropriate sufficient
moneys in their annual budgets to meet all anticipated expenditures during
the course or the fiscal year. N.J.S.A. 40A:4-2; N.J.S.A. 40A:4-3.

N.J.S.A. 40A:4-45.3(¢) excludes from a municipality’s budget cap any
amounts approprated to fund a preceding year’s deficit, It provides as
follows:

In the preparation of its budget 2 municipality shall limit any
increase in said budget to 5% over the previous year’s final
appropriations subject to the following exemptions:
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* %k ¥

e. Amounts required for funding a preceding year'’s deficit; ...
[Emphasis supplied.]

As was noted in Formal Opinion No. 3—1977, p. 9, the apparent intent
of the Legislature in providing for such an exclusion was to exempt from
the spending limitation established by the Local Government Cap Law
any amounts necessary to fund deficits from preceding years created by
the failure of local governments to realize revenues anticipated for such
years. Futher, as was noted in that opinion, the exclusion created by
N.J.S.A. 40A:4-45.3(e) serves to ensure that appropriations made to cover
a preceding year's deficit which has resulted from a'shortfall in the collec-
tion of anticipated revenues in the preceding year, whether for general
municipal or municipal utility purposes, will not occasion cuts in other
government services in the following year. Formal Opinion No. 3—1977,
p. 9.

In construing a statute, it is clear that the language in the provision
is to be given its ordinary and well-understood meaning unless an explicit
indication exists to the contrary. Service Armament Co. v. Hyland, 70 N.J.
550 (1976); Safeway Trails, Inc. v. Furman, 41 N.J. 467 (1964), cert. denied
370 U.S. 14, 85 S. Ct. 144, 13 L. Ed. 2d 84. In reading N.J.S.A.
40A-4-45.3(e) in light of this principle, it is evident from the plain and
ordinary meaning of the language in the provision that the Legislature
intended that the exclusion set forth therein apply only to deficits which
had arisen in a preceding fiscal year and not to deficits which are antici-
pated in the coming fiscal year. Formal Opinion No. 3—1977 reflects this
conclusion. Such a conclusion is also supported by the fact that where
the Legislature has intended to encompass both existing and anticipated
deficits’in a statutory provision, it has done so explicitly in a manner which
indicates that it intends to encompass both. See N.J.S.A. 40A:4-35.
Further, whereas not excluding appropriations to cover a preceding year’s
deficit from a municipality’s cap might well have the consequence of
reducing the appropriations available for other necessary governmental
services, such is not the case with regard to anticipated deficits since a
governing body which owns or operates a public utility can for a forth-
coming fiscal year increase the rental or other charges it makes for the
services provided by the utility to ensure that the revenues available to
the utility will meet the cost of such a utility. See, e.g., NJ.S,A. 40:62-13;
N.J.S.A. 40:62-77. A municipality may then, without being restricted under
the Local Government Cap Law, to appropriate such revenues to offset
anticipated costs in the operations of the utility. You are, therefore, advised
that a municipality may not exclude from its budget cap any amounts
appropriated to cover an anticipated deficit in the budget of a municipal
owned or operated utility.

Very truly yours,
JOHN J. DEGNAN
Attorney General
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