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PREIJIMINARY STATE{EIIT

"With the purpose of preventing damage to the shores and

beaches of the United States .,  i t  is hereby declared to be

the policy of the UniLed States to promote shore

protection projects and related research that encourage the

protection, restoration, and enhancement of sandy beaches,

including beach restoration and periodic beach nourishment, on a

comprehensive and coordinated basis by the Federal Government,

S ta tes ,  l oca l i t i es ,  and  p r i va te  en te rp r i ses . "  33  U ,S .C .  S

426e  la )  .

Long Beach fsland ("LBI"), a narrow barrier island in ocean

County stretching approximately elghteen (18) miles aLong the

A f l5n1 - i .  odcan  i a  < , ,h i c . l -  t o  consEan t  e ros ion  and  the  th rea t  o f

severe coastaf storms, thereby damaging a natural resource

vafuable to al l  the cit izens of the State and threatening the

safety and property of LBI residents. The New ,fersey DepartmenE

of Environmental Protection ("DEP") and the United States Army

Corps of Engineers ("Arny Corps" ) have responded to these

f h r a a f e  h \ .  F ^  i n h ' F m F r r -  r h a  T , R T  c h o r F  P r o t e c t i o n

D - ^ i a ^ +  / F L a  n D , ^ i a ^ F ,  \ - a l-?-mi1e beach nourishnent and

rep len i shmen t  p ro jec t  t o  p ro tec t  t he  pub l i c  hea l th ,  sa feLy ,  and

economies of the shore communit ies on tBI.

By statute, Ehe DEP is authorized to "undertake any and al l

ac t i ons  and  work  essen t i a l "  t o  f u l f i l l  i r s  du ty  Lo  p ro tec t  t he



Sta te ' s  coas t  f rom the  damaq inq  e f fec ts  o f  coas ta l  s to rms .

N .J .S .A .  L2 :6A-L .  Here ,  t he  DEP seeks  to  use  th i s  au tho r i t y  t o

gain immediate access to f ive private propert ies in the Borough

of Surf City because Defendants, the o\,/ners of these propert ies,

have not provided the access necessary for Project construction.

The DEP seeks access to the Defendants' DroDerties to abate what

i s ,  i n  e f fec t ,  a  pub l i c  nu i sance  -  i . e . ,  a  dune  and  beach  gys tem

Ehat provides inadequate protection from coastal storms that are

a real and serious threaC to Lonq Beach Island. The State

intends to protecL its cit izens from this threat through the

Project, which involves the extraction of public sand from an

offshore borrow sitse on ttte ocean f1oor, and usinq the sand to

enhance the exist ing dunes and widen the exist ing f lat beach to

protect against erosion and destruction caused by hurricanes,

t rop i ca l  s to rms ,  "no r ' eas te rs , "  and  o the r  coas ta l  s toms .

The Army Corps and the DEP have determined that

construction shoutd begin in Surf City, based upon their

evaluation of various factors relevants to the successful

. 6 n < f r r r . t i - n  ^ f  1 - h r  D r ^ i 6 d r  A a  h a y f  ^ f  f h F  p r ^ i c . l -  l - h c  A r m w

Corps requires DEP to provide access to the propert ies where the

work wil l  be perforned, both for init ial construction and

subsequent replenishment activit ies, and perpetual easements

. ^ . r  ^ r i  nF  r ^ r  n r rb l  i .  r r cF  Because  the

par t  o f  t he  P ro jec t  f unded  fo r  consL - ruc t i on  th i s  f a l1 /w in te r



requires dune enhancement on twenty-f ive oceanfronE propert ies

owned by private individuals (as well as municipally- owned land)

in the Borough of Surf City, the DEP must obtain access to these

propertsies. While twenty oceanfront property orr4'rets have signed

the necessary easements, surf city and the DEP have been unable

to obtain the required easements from the Defendants - f ive

oceanfront property owners out of Lhe Ewenty- f ive private

p lope r t i es  i n  Eh is  sec l i on  o f  t he  P fo jec t ,

At i ts core. this case involves the efforts of the State

and Federaf governments to abate a public nuisance to protect

public and private property and the State's cit izens from the

ravages of coastal storms. Defendants' fai lure to grant access

frustrates these efforLs, threatening the Army corps' and DEP's

ab i l i t y  t o  compfe re  the  P ro jec t  and  po ten t i a l l y  j eopa rd i z ing

f r r f r r r F  f r r n d i n d  ^ €  t h a  D r ^ i a ^ F  T h r r e  P l F i n t i f F s  s c e k  a n  o r d e r

from this court granting immediate access to alIow the Projecc

tso proceed,



A .

STATEMENI OF FACTS

RiEka A66ociated with Coaslal Stonna

Coastal storns are a constant threat to the New Jersey

shore. Coastal storms, which include trurricanes, other tropical

storm systerns and "nor'easters," can produce extremely high

winds, torrential rain ( leading to f lash f loods) , and tornadoes,

and can driwe oceanic sborm surges onto coastal areas wlth

catastrophic effects. (Cert i f ication of Thomas Herrington,

D h  n  t , \ H a r . i n ^ i - ^ n  r r A f i -  x I  l l  4  I  a ^ : e f : t  e t - d m q  ^ h  f h o  ^ n a h

seas produce large waves, heavy rains, and high winds, and can

cause devastating effects when they make 1andfalI.  (Herrington

c e r t .  f  5 . )

coastaf storms that make 1andfa11 can, among other things,

directly damage or destroy buildings, vehicles, roads and

bridges, and cause an increase in sea Ievef. (Herrington cert.

! l  6 ) More imndrt:nt l \ /  coastal storms can result in loss of

human l i fe or serious injury or i l lness due to drowning, f lying

debris, the infusion of disease (part icularly when the

destruction of sanitat ion faci l i t ies occurs during warm summer

weather), ouEbreak of infections due to !4tading in sewage-

polluted standing water, f ires caused by damaged buildings and

uti l i t ies, power outages that dlsrupt vital communication and

hamper rescue efforts, and the destruction of access ways



compl ica t ing  e f fo r ts  to  L ranspor t  necess i t ies  such as  food,

clean water, temporary shelters, and medicine. (Herrington

C e r t .  f  8 . )

B. Erosion Potenlial- and Storm Frequency on LBI

The State of Ne\,r Jersey, and l,BI in part icular, repeatedly

have suffered the damaging effects of coastal storms. Tn 1-944

and 1962, catastrophic storms battered LBT, causing houses to

float off their foundations, washing away whole secEj-ons of

beach, and cutt ing new inlets Lhrough the island. (Herrington

Cert. !J 13.) The L952 storm stands as the most devastating

coastal storm in New ,lersey's recorded history, drowning seven

people, uprooting over 600 houses, and tearing LBf into six

p ieces .  (Her r i ngEon  Cer t .  f  15 .  )

After a period of almost thirty years of relative calm

foffowing |Lhe !962 storm, a series of three very destructive

stonlls struck the Ne\i/  Lfersey coast over the f i f teen months fron

Oc tobe r  L991  to  December  1992 .  {Her r i ng ton  ce r t .  u  16 . )  The

last of t trese storms was the most signit icant "nor'easter" to

occu r  s ince  1962 .  ( I b id . )  Co inc id ing  w i th  a  f  L r l l  l una r  ec l i pse

and lasting for 140 hours and twelve t idal cycles, elevated

water 1eve1s persisted for over f ive days. (rbid. ) waves in

c x . c s s  o f  F h i r * 1 '  f a a f  w e - r e  m e a s u r e d  o f f s h o r e .  ( I b i d , ) The

combination of large waves and elevated water 1evel once again



( r b i d .  )

completel-v eroded the beaches and breached

sustained damage of

the coastal dunes.

approximatefy $500

quarter of which

New Jersey

m i l l i ^ n  l l q q t  r r : l r l c l  f r ^ m  i - h a  c F ^ f f i

^ ^ ^ r , r r a . l  ^ n  r . F T  / T r . i d  \

/ u a r ? i  n d F ^ r  (  l t  \ MosL  recenE ly ,  sEormE caus  i ng

rn addit ion to such massive stoms, smaller, more frequent

storm evenLs also take an eroslve tol l  on the LBI shorel ine.

signif icant f looding and property damage struck the New Jersey

coas t  i n  a994 ,  a996 ,  and  1998 .  ( I b id . )  Wh i l e  no  ma jo r  s to rms

ttave struck coastal New Jersey since the 1992 storm, large

storms tend to be cfustered together in a relatively short

P s r r v u  u !  y e d r F .  \  r u a u .  /

c. ConqressionaL AutshorizatLon go underlake shore Protection
Meaaurea

Due to the constant coastal erosion caused by storms large

and sma11, certain beaches and dunes need to be replenished to

protect shore communit ies. (Herrington cert. l |  9; cert i f icatsion

of David Rosenblatt (. 'Rosenblatt Certs.") !J 14.) The United

States congress has recognlzed that conservation, protection,

and development of the nation's beaches is a vital national

i n te res t :

With the purpose of preventing darnage to the
shores  and  beaches  o f  t he  Un i ted  s ta tes ,  i t s
Ter.r i tories and possessions and promoting and
encouraqinq the healthful recreation of the



n a ^ h r 6  i i -  i d  l ' 6 . a h \ /  A 6 - 1 ) v a A  F ^  h a  i - h A  h ^ l  i ^ 1 t  ^ f

t he  Un i ted  S ta tes ,  sub jec t  t o  t h i s  Ac t ,  t o
promote shore protection projects and related
research that encourage the protection,
restoration, and enhancement of sandy beaches,
incfuding beach restoration and periodic beach
nourishment, on a compretlensive and coordlnated
h . a i a  h v  i } l a  F a A a , > 1

1 ^ . e 1 i f i c s  ^ n d  n r i - r : ' a  a n l - F r n - i s F s  I 3 3  U . S . C .

S  4 2 5 e  ( a ) l  .

T h c  A m v  e ^ - n e  i e  f h a  F a d a r a l  a r r i F v  f h i f  r ) n d r r t a k e s  t h e e e

shore  p ro tec t i on  p ro jec ts .  (Rosenb la t t  ce r t ,  f  14 . )  such

projects are authorized in the federal water Resources

Development Acts ("WRDA"), which Congress has passed every few

years to authorize and direct the hundreds of projects

under taken  by  the  A rmy  Corps .  See ,  e .9 . ,  ' IRDA o f  2000 ,  Pub .  L .

N o .  1 0 6 - 5 4 1 ,  L a 4  S t a C .  2 5 ' 7 2 .

D. Shore Protsecgion in Nelv i leraey

In New Jersey, the DEP, through its Bureau of coastal

Engineering. operates Ne\r alersey's Shore Protection Program.

(Rosenblatt cert. f  4. ) The shore Protection Progran was

created to proLecL l i fe and property along the New ,Jersey coast,

preserve the vital coastsal resources of New irersey, and maintain

safe and navigable waterways throughouts the state. (Ibid. ) To

that end, the Bureau of coastal Engineering adminisEers shore

protection and coastal dredging projects throughout the SLate.

t  lD lc t .  )



The Legislature has granted the DEP broad authority over

a l l  s ta te  shore  pro tec t ion  e f fo r ts .  spec i f i ca l l y ,  N .J .s .A .

12:64-1 authorizes and enpowers the DBP to;

repa i r ,  r econs t ruc t ,  o r  cons t - ruc t  bu l kheads ,
groins,seawa l l s , breakwaters,

beachfi l ls, dunes arrd any or a1f appurtenant
structures and work, on any and every shore front
along the Atlantic ocean, in the State of New
Jersey to prevent or repair damage caused
by erosion and storm, or to prevent erosion of
the shores and to stabil ize tshe inlets or
estuaries and to undertake any and al l  actions
and work essential to the execution of this
authorization and the powers granLed hereby.
[ N .  J .  s , A .  1 2 : 6 A - 1 ]  [ e n p h a s i 6  a d d e d ] .

New Jersey's shore Protection Program often involves

part i-cipation in shore protecLion projects Lhat are authorized

by the United Statses Congress and managed by the Army corps.

r R o s r n h l a - _  C F r -  l l  q  )  r n  c , , - l -  F 6 d F r i l  n r o - F . f s .  t h e  S t a t e  o f

Nev/ ifersey serves as ttre "non-Federal Sponsor," which requires

the state to provide 35? of the projects funding and perform

other  p ro jec t - re la tsed Easks ,  ( rb id . )  see  a lso  33  U,s { .  S

2213 (c )  (5 )  .  The s ta te 's  por t ion  o f  the  fund ing  is  then

allocated through a cost-sharing agreement where the local

municipafit les invotved in the project contribute 259 of the

Sta te 's  share .  (Rosenb la t t  Cer t .  ! l  5 . )

Beach nourishnent and replenishment projects begin with the

init ial ptacement of sand along beach and dunes that have

experienced erosion. (Rosenblatt cert. u 21.) Soutces of sand



for such projects can incfude a focaf source such as a

neighboring beact! or sandbar, a dredged source such as a nearby

inlet or water$/ay, an inland source such as a mining quarry or,

as  used  nos t  common ly  i n  f a rge -sca le  p ro jec ts ,  an  o f f sho re

source such as a borrow site along the ocean bottom. (Tbid.)

This 6and can be brought in with trucks or barges, hydraulical ly

pumped, or any cornlcination of the above, and is then spread

evenly al-ong the beach and pi led up into dunes stabil ized with

snow fences and dune grass. (Ibid.) These beach noutishment

projects genera1ly extend many years beyond the init ial

placement of sand because, as nourished beaches undergo erosion,

they must be maintained and restored through beach re-

nou r i shmen t .  ( I b id . )

Runn ing  pa ra l l e l  t o  t he  sho re -L ine ,  coas ta l  dunes  p lay  a

vj.tal role in protecting the land, along with i ts inhabitants

and structures, against the high poLential for dangerous surf

and storm surge caused by signif icant storm events and obher

e ros i ve  fac to rs .  (Rosenb la t t  ce r t .  ! l  13 ;  Her r i ng ton  Cer t .  ! J  7 . )



E. LBI thore ProtedCion Project.

The LBI ghore Protection Project was forrnally authorized by

the Water Resources and Development Act ("WRDA") of 2000, Pub.

1 , .  No .  105 -541 ,  114  S ta t .  2572 ,  sec t i o r \  101  (a )  (1 )  . 1

The formal authorization of the LBI Shore Protection

Project fol lowed a mult i-year study of Lhe risks faced by this

section of the Nelv Jersey shore. The ProjecE itself is the

culmination of years of research and study by the Army corps and

the DEP of LBI's shorel ine erosion problems. In March 1995, the

A m w  c ^ r n q  . ^ a h l 6 r a d  .  n r F l  i m i r F r ' ,  s l - r r d v  f h a f  i d e n t i f i e d

possible solutions to Lhe erosion problems facing LB-L.

(Rosenblatt cert. ' lJ 19.) This prel i ininary study also determined

that an engineering solution was in Lhe Federal interes!.

( rb id .  )

Based on the reconmendations fron the 1995 prel iminary

study, the Arrny Corps prepared the "Barnegat Inlet to LitEle Egg

Inlet, New Jersey, FinaI Feasibi l i ty Report and Integrated

Environmental Tmpact Statement, September 1999" ( "Army Cotps

Feas ib i l i t y  S tudy " ) .  (Rosenb la t t  Ce r t .  ! J  18 . )  The  A rmy  Corps

Feasj.bi l i ty study examined the magnitude and effect of shorel ine

erosion problems on LBf and identif ied beach nourishment as a

'  rn the WRDA of 2ooo,
identif ied as the Barnegat
eh^ ,a  D r ^ fa^ i -  i  ^h  D r ^ i 6^F

s e c .  1 0 1 i a )  ( 1 ) .

the LBI Shore Protectsion Project ls
l n le t  t o  L i t t l e  E99  - In le t ,  New L fe rsey
Pub .  L .  No .  L06 -544 ,  Aa4  SLaL .  25 '72 ,

1 0



The  cons t ruc t i on  p lan  o f  t he  LB I  Shore  P ro tec t i on  P ro jec t

consists of beach and dune construcEion using hydraulic pumping

to transport sand from an offshore borrow site to the shorel ine

of the municipali t ies of Long Beach Township, Harvey Cedars,

Surf City, Ship Bottom, and Beach Haven. (Rosenbfatt Cert, f l

22.1 According to the Army Corps Feasibi l i ty Study, Lhis plan

requires approximately 4,95 mil l ion cubic yards of sand for

i n i f i e l  h F r m  t i  F  h p ^ ^ l - )  h - ^ . F m F n f  e n d  2  4 c  r r i l f i o n  c u b i c

so lu t i on  to  these  p rob le rns .  ( I b id . )

vards tor dune Dlacement. (Rosenblatt cert. t l  23 . )

Approximately 1.9 mil l ion cubic yards of sand wil l  be needed for

periodic beach and dune replenishment every seven (7) years for

L h e  5 0 - y e a r  l i f e  o f  t h e  p r o j e c t .  ( I b i d . )

In 2000, the total cost of the Project was estimated lo be

S5 l  2o '1  ooo  .dns i s t i nd  o f  an  es t ima ted  Federa l  cos t  o f

$33 ,282 ,000  and  an  es t ima led  non -Federa l  cos t  o f  9 l ' 7 ,921 ,oao .

Th is  i nc luded  an  es t ima ted  ave rage  annua f  cos t  o f  $1 ,751 ,000  fo r

pe r iod i c  nou r i shmen t  ove r  t he  50 -yea r  l  i f e  o f  t he  p ro j  ec t ,

cons i s t i ng  o f  an  es t ima ted  annua l  Federa l  cos t  o f  $1 ,138 ,000  and

an  es t ima ted  annua l  non -Federa l  cos t  o f  9613 ,000 .  WRDA o f  2000 ,

P u b .  L .  N o .  L o 6 - 5 4 L ,  e e c .  1 0 1  ( a ) .  ( R o s e n b l a t t  c e r t ,  f l  2 4 . )  D u e

to inf lat ion and inereased construction costs, the current

estimated cost of the init ial beach f i l l  for tshe entire Prolect

has  r i sen  f rom $51 ,203 ,000  to  app rox ima te l y  $71 ,200 ,000 ,  wh ich
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costs are to be shared 658 by the federal government and 35? by

t h e  S t a t e .  ( R o s e n b l a t t  C e r t .  t l  2 5 . )

The DEP, as the non- federal sponsor for this project,

signed a Project Cooperation Agreement ("PCA") witsh Lhe Army

Corps  on  Augus t  17 ,  2005 .  (Rosenb la t t  ce r t .  u  26 . )  The  PcA

serves as the framework for the joinL effort by the Army Corps

and the DEP for the Project 's init ial construction and periodic

beach re-nourishment. Through the PCA, the Army Corps, who

performs and/or contracts out construction of the Project,

imposes a number of requirements upon DEP based on federal law.

r P ^ c a n l - , l r F F . a r i  i l T  r ?  I

Pursuant to the PCA and federal law, the Army Corps

r a m , i r - e  n F : p  h r ^ i r i d a  f F m n o r ; - v  f o t  i n i t i a l

constructlon, as well as perpetuaf easements granting access for

future re-nourishnent and for pubtic use of the Project

E n d f n r i n f  { p ^ e a n h - a r i  e a r r  (  t c  \  T f  f h a  - F d r i r e m e n E s  s e t

forth in the PCA are not met by the DEP, the Army Corps is

capable of carrying for\,/ard previous years' funding. (Rosenblatt

Cert. f  31.) However, the Army Corps may decide not to fund tshe

T R T  c h ^ T 6  p r ^ t a . r i ^ n  P y . i .  ' '  " ^ r k  d o e s  n o tr L 5  s ' t u r r s L y  r !  w v

- - ,  .  - 1 1  . r r r r 6 n r ' 1 . .  ; 1  o . e F r d  f  n d s  a r e  n o t! s v r r r  L r r r -

spent. (rbid. ) Presently, the Army Corps faces signif icant

competing demands for funding, includlng slrore protection

Droiects in other vulnerable coastal areas of the United States,
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F. Surf City Section of the LBI Shore Protsection Project

The Army Corps and the DEP have determined that

construction should begin with the Surf CiLy port ion of the

Pr-iadf bAead ,,n6n fhFir evaluation of various factors relevant

to the successful completion of Project. The factors include a

number of engineering concerns, the availabi l i ty of construction

access ,  and  the  ex i sEence  o f  adequaEe  pub l i c  access  to  the

as  we l l  as  ope ra t i ons  ove rseas .  ( I b id . )

l P ^ e a n h l . r r  i a r L  (  ? 4  l From an englneerlng

por t i ons  o f  LB I  as  the  en t i re  P ro jec t  p roceeds .  ( I b id . )

beach .

standpoint, a prinary consideration is that the beach profi le of

su r f  c i t y  i s  re la t i ve l y  s tab le  and  ab le  to  ho ld  sand  i n  pLace  to

serve as the primary foundation for replenlshing the remalnlng

T'he srr r f  c i l -v  sFdl- i^r  ^ f  t l -F pr^ ia^f  rs  hro l .cn dolvn inEo

two sub-sections: (1) an area running through approximately the

southern two-thirds of surf citv, extendinq south from 18'"

Street to Lhe Surf City-Ship Bottom border (the "Southern Surf

City Project Area"); and (2J an area running through

approximately the northern one-third of surt city, extending

nor th  f rom l -8  h  s t ree t  Lo  25 t \  s t ree t  ( the  "Nor thern  sur f  c i t y

p r . r i A . f  A r ^ p e , ' )  l P o s c n h l F - _  c F r l -  I  a )  \  T ' h F  S o u t h e r n  S u r f

City Project Area and Ehe eastern part of rhe NorLhern Surf CiLy

Projects Area are nunicipaffy owned, and surf city has provided
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t he  DEP w iLh  the  requ i red  easemen t .  (Rosenb la t t  Ce r t .  t l  43 . )

Ehe Northern Surf Ciey Project Area, ho\rever, some of the dune

construction and enhancenent wil l  occur on parts of Cwenty-f ive

oceanfront propert ies owned by private individuals. ' �  (Rosenlctatt

ce r t .  u  36 . )  Thus ,  pu rsuan t  t o  the  PcA  and  fede ra l  t aw ,  Ehe  DEP

rnust provi-de the Arny Corps with access to the twenty-f ive

n r - n a r f i a <  i .  r l " a  N ^ r r h - r n  q , , r f  a i r v  D - o i F . r  A r e a  b e f o f e

constructi-on can begln in this area, (Rosenlclatt cert, t l  54.)

On Augrust 29, 2005, the Army Corps opened tshe contractors'

bids for the init ial phase of the ProjecE. (Rosenblatt cert. f l

50. ) Based on the bids received and the Project funds

available, the Arny Corps and the DEP estimate that constructaon

of both the Southern Surf Citv Proiect Area and the Northern

Surf City Project Area can be conpleted lhis faII/winter.

(Rosenb la t t  ce r t .  t l ! l  57 ,  58 . )  A t  p resen t ,  t he  A rmy  co rpe  has

au tho r i zed  cons t ruc t i on  to  beg in  i n  t he  sou the rn  su r f  C i t y

P ro jec t  A rea  on  November  l ,  2006 .  (Rosenb1a tL  ce r t ,  l l  60 . )  I n

order for construction to proceed in the Northern Surf CiCy

Project Area this faI1/winter, Lhe Army Corps must authorize

tha t  cons t ruc t l on  by  December  1 - ,  2006 .  (Rosenb la t t  Ce r t .  u  61 . )

r of course, the owners of oceanfront property wil l  benefit
most directly from the storm protection offered by the Project.
Oceanfront propert ies are closest to and in the direct path of
high surf and storm surges, and would suffer the most immediate
and severe damage. (Herrington cert. u 23.)
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