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This case stems from the allegations of the NewejyeDepartment of Environmental
Protection, the Commissioner of the New Jersey Demant of Environmental Protection, and
the Administrator of the New Jersey Spill Compeiasat-und (collectively “NJDEP”), that
operations at the former Diamond Alkali plant ore thanks of the Passaic River on Lister
Avenue in Newark, New Jersey (the “Lister Site"htaminated the Passaic River and Newark
Bay with dioxin. Dioxin is the name given to a gpoaf some of the most toxic man-made
organic chemicals, one of the so-called “dirty ddzehich, because of their persistence in the
environment, are said to be second in dangerousitponly to radioactive waste. Dioxin is a
toxic byproduct of waste incineration and herbicdanufacturing, including Agent Orange.
Dioxin is said to cause skin disease, liver discase cancer. It also causes disorders of the
immune system, nervous system, endocrine systedhyeproductive system according to the
World Health Organization and the International Agge for Research on Cancer. Dioxin was
discharged into the Passaic River at the Listex it a number of years with the last alleged
discharge occurring in 1969. The Lister Site hagnb@perated by Diamond Shamrock
Chemicals Company (“Diamond”) or its predecessors.

Diamond sold the Lister Site to a third party ie §ear 1971, two years after operations
at the Lister Site had ceased. In 1983, Maxus wegsrporated to be the parent company of
Diamond. It was around this time that alarming Isvad Dioxin contamination was discovered.
In 1984 and 1986, Diamond re-acquired the pardepgaperty comprising of the Lister Site to
facilitate the investigation and clean up of pdahis. The United States Environmental
Protection Agency (EPA) has estimated the costhif temediation may be as high as $2.3

billion.



On September 4, 1986, through a series of tramsectind restructuring, Maxus sold its
subsidiary, Diamond, to an affiliate of Occider@emical Corporation (“OCC”), and Diamond
was subsequently merged into OCC in 1987. Underl®#6 purchase agreement between
Maxus and OCC for the sale of Diamond, Maxus agteaddemnify OCC for certain liabilities
related to the business or activities of Diamonidrpto that closing date. The Lister Site was
listed as one of those liabilities. However, befthre sale, Diamond transferred ownership of the
Lister Site and other inactive sites in its nam@&itora.

In 1996, YPF, Argentina’s largest petrochemical pamy, acquired Maxus. YPF
purchased Maxus for approximately $1.8 billion whimcluded a $1 billion guarantee for
Maxus’ third party debt. A year after the acquasitiof Maxus, YPF reorganized its subsidiaries.
As part of this reorganization, YPF Internationakl. (“YPFH") was created and incorporated
outside the United States to hold Maxus’ foreighsstiaries. Because Maxus still held Tierra’s
liability obligation, YPFH was incorporated to deetparent company of Maxus, and CLHH was
created to be the parent company of Tierra andubsidiary of YPFH. As a final component of
this 1996 restructuring, Maxus and Tierra entemgh ian Assumption Agreement whereby
Tierra agreed to assume and manage all of Maxaenmity obligations to OCC. YPF, YPF
International, YPFH, CLHH, Tierra, and Maxus alsatezed into a Contribution Agreement
whereby the corporate parents would supply limitedds toward the indemnity obligation
assumed by Tierra.

In July of 1999, Repsol acquired YPF, forming RépdeF, S.A. This acquisition came
three years after the Assumption and Contributgmeements were signed.

Through the decades of operations at the Lister, Sitoxin has spread through the entire

lower 17 miles of the Passaic River, seriously hagrboth animals and the environment.



Fishing and crabbing has been banned due to thmiatalevels of dioxin in the Passaic River,
and the Newark Bay Complex, to this day, remains oihthe worst contaminated sites in the
world.

The Lister Site has spawned extensive litigatiod arany published opinions, which
contain detailed discussions of the underlyingdabr example, the underlying facts have been
extensively described in litigation involving insuce coverage for this environmental disaster:

Diamond’s chemical manufacturing plant was locae@0 Lister
Avenue in the Ironbound section of Newark and csiesi of
approximately 3.4 acres bounded on the north byHssaic River,
on the east by the former Sergeant Chemical Comfwanigh was
subsequently purchased by Diamond), at the southeeeser by
the Duralak Company property, and on the southveest by the
Sherwin-Williams property. The entire area is lechin a flood
zone.

The property has long been the site of industrg@rations. The
record discloses that the first manufacturing plaas constructed
on the property shortly after the conclusion of @ieil War. The
property was subsequently owned and developed béyLister
Agricultural Chemical Company in the early 190@ad in 1940
was acquired by Kolker Chemical Works, Inc. (Kodker
Agricultural chemical manufacturing was in procéssthe mid-
1940's. The chemicals manufactured or processetheatplant
included dichlorodiphenyl trichloroethane (DDT) atté phenoxy
herbicides. DDT production began before the end/ofld War II.
Production of phenoxy herbicides commenced in 1#84@ough
other chemicals were manufactured at the site, Cdbd the
phenoxy herbicides were the principal products nigd€olker. In
March 1951, Kolker was acquired by Diamond Alkabr@pany,
which subsequently became known as Diamond Shamrock
Chemical Company.

Although Diamond ceased manufacturing some of {ipeg of
chemicals made by Kolker, it continued to produdeenoxy
herbicides and DDT until the late 1950's. At thaing DDT
production ceased, leaving the phenoxy herbicidegha only
products Diamond manufactured at the Lister Avepla&t. Two
of the intermediates (products which are convertgéd another
end product) of phenoxy herbicides are 2,4-dicldbesnoxyacetic
acid (2,4-D) and 2,4,5-trichlorophenoxyacetic ad,4,5-T).



Dioxin is an impurity formed as a by-product in tl2e4,5-T
process. Agent Orange consists of a mixture of @D ester
and butyl 2,4,5-T ester.

* % %

To summarize this testimony briefly, it was clehatt prior to
1956, all waste products from chemical processere vedther
directly discharged or ultimately released into Bessaic River.
However, in 1956 an industrial sewer line was iltetiaconnecting
the plant to the Passaic Valley Sewerage Commissister

Avenue Line. Nevertheless, the testimony is pergadbat not all
of the effluent from the plant was directed to theiver line. DDT
was manufactured until about 1959. So much DDT evasiter
was directed into the river that a mid-river “maaint of DDT

was created. Employees were directed to surreysiovade into
the river at low tide and “chop up” the depositstisat they would
not be seen by passing boats.

In 1960, a reaction in a TCP autoclave whose teatpey was “out
of control” caused an explosion which destroyed|#iger of the
two process buildings on Diamond's Newark propefiye
building was reconstructed in 1961 but thereaftedpction was
limited to phenoxy herbicides. The old but undanadagkemical
manufacturing building was the site of 2,4-D and4,2T
production along with their esters and amines. eorDiamond
employees provided graphic descriptions of the s
heedless indifference to the environmental damagehwvesulted
from its manufacturing operations.

* % %

In addition to the spills and run-off which markége 2,4,5-T and
TCP processes, the vapors which were produced éogtiemical
reactions were vented into the atmosphere on & dabis. In

1963, some of this venting was alleviated when 2¥eD acid

process was rehabilitated. The roof of that prodmskling was

raised to permit installation of new ventilatingctiiwhich carried
the process fumes to a caustic scrubber. In 196&maénd

constructed a carbon tower through which all TCRienat the
plant was processed. The carbon tower was designesnove the
dioxin to at or below one part per million. Nevetigss, despite
installation of the carbon absorption tower theraswstill no

decrease in chloracne among Diamond's workers.



The last TCP production occurred in June 1969. plaat was

closed in August 1969 and remained idle until isyearchased by
Chemicaland Corporation in March 1971. Chemicalandde

benzyl alcohol which it sold through its affiliat&loray NJ

Corporation. No subsequent purchaser manufactue dr any
dioxin-containing product on the site.

In 1982 the United States Environmental Protecfigency (EPA)

initiated a National Dioxin Strategy targeting fams that

produced 2,4,5-T and its pesticide derivativesstml sampling and
testing for dioxin. A list of contaminated sitessvasued with the
Lister Avenue property prominently designated. Aftee DEP

was informed that dioxin had been found in the ebiDiamond's

Lister Avenue plant, Governor Kean issued an exesubrder

authorizing that agency to engage in emergency uness
“necessary to fully and adequately protect the theaafety and
welfare of New Jersey citizens.” Pursuant to thagation, the

DEP issued an administrative order on June 13, ,188fiiring

Diamond to implement certain partial site stabti@a measures
designed to prevent further off-site migration ahbdh.

Two administrative consent orders were entered imébwveen
Diamond and the DEP. In March 1984, the first adstiative

consent order required Diamond to (1) perform @ eialuation to
determine the extent and scope of the contaminationits

property, (2) prepare a feasibility study to coesidvarious
alternatives for remediation, (3) post a letteci@dit in the amount
of $ 12,000,000 to guarantee its performance afegponsibilities
under the order, and (4) establish a standby swighat the DEP
could draw on those funds to retain its own contnacin the event
Diamond failed to perform the necessary meas@adDecember
20, 1984, a second administrative consent orderemésred into
between the DEP and Diamond, supplementing the. firkis

consent order pertained to off-site remediation. réquired

Diamond to (1) prepare a study on the remediatiébnthe

contamination of surrounding sites, (2) identifye ticope and
extent of the contamination, and (3) develop ailddy study

concerning the appropriate ultimate remediatiorthef pollution.

The DEP directed Diamond to secure a $ 4,000,00€r lef credit

to insure performance of its obligations.

* % %

In January 1985, the EPA and Diamond signed a vatyrcost
reimbursement agreement pursuant to which Diamaxd the
EPA approximately $ 2,000,000 representing expeisasred



with respect to the site. As we noted earlier, #mount of
Diamond's ultimate liability for environmental pation has not
yet been determined.

Diamond Shamrock Chemicals v. Aetr#b8 N.J. Superl67, 181-88 (App. Div. 1992), certif.
denied 134 N.J481 (1993)

The many published opinions involving the ListeteSinclude: _Diamond Shamrock

Chemicals v. Aetnasupra 258 N.J. Superl67 (after trial, insurers not obligated to inateiy

Diamond Shamrock for the claims related to pollutsince it did not constitute an “occurrence

within the insurance policy); Diamond Shamrock \etda Cas.231 N.J. Superl (App. Div.

1989) (issue of policy interpretation in this casguires plenary hearing or trial); Advisory

Com'n v. Diamond Shamrock43 N.J. Superl70 (App. Div 1990) (claims of emotional

distress from fear resulting from exposure to diorbt compensable); Vuocolo v. Diamond

Shamrock Chem240 N.J. Supe89 (App. Div.), certif. deniedl22 N.J. 333 (1990) (toxic tort

claim for pancreatic cancer dismissed because waimate cause shown); [.LH.R.A.C. v.

Diamond Shamrock Chem216 N.J. Superl66 (App. Div. 1987) (trial court did not have

authority to implement a plan of health testing amohitoring of neighborhood residents from

alleged dioxin contamination); and Maxus Energy gCor. United States898 F. Supp399

(N.D. Tex. 1995), aff'd without opinign95 F.3d 1148 (5th Cir. 1996) (United States not

responsible in any way for remediation of ListeteSilthough it had directed the production of
Agent Orange there). Two cases have dealt witlL 886 agreement between OCC and Maxus.

Maxus Energy Corp. v. Occidental Chem. Cp4 S.W.3d75 (Tex. App. 2008), rev. den

2008 Tex. LEXIS667 (Tex. Sup. Ct. 2008) (affirming jury verdiciathinterpreted ambiguous
indemnification agreement to require that Maxusemdify OCC for various environmental

claims including the Lister site); and Occidentale@. Corp. v. Maxus Energy Cor@004_Ohio

App. LEXIS 6214 (Ohio Ct. App., 2004) (action for breach ohtact is not barred by prior



declaratory judgment action involving the same @mt). In addition, OCC and Maxus have
been co-defendants in many lawsuits involving &teg@xposure to Agent Orange, many of
which resulted in reported decisions involving esuotally unrelated to the claims here. The
Lister Site is also included within pending prodegd under the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLB)S. EPA Region 2, CERCLA Docket
No. 02-2007-2009.

One of the reasons this case was delayed waamisved to federal court. In 2006 Chief
Judge Brown, remanded the matter back to the ctate. He described the facts as follows:

A. Plaintiffs’ Allegations Concerning Defendantgrduct

On or about December 13, 2005, Plaintiffs brought against
defendants OCC, Tierra, Maxus, Repsol YPF, S.A.ef®l”),
YPF, S.A. (“YPF"), YPF Holdings, Inc. (“YPF Holdisg), and
CLH Holdings (“CLH") (collectively “Defendants”) inthe
Superior Court of New Jersey. According to PlaistifOCC and
its predecessors-in-interest polluted the Passaier Rvith various
pesticides and chemicals over a period of appraeiypawenty
years. (Compl. P 1.) Plaintiffs claim that in 194QCC's
predecessor acquired a tract of land, about 3ekanrsize, located
in Newark, New Jersey. (IdPP 15-18.) Plaintiffs refer to that
location as the “Lister Site” and allege that, bedw 1940 and
1971, OCC and its predecessors “used, produceddisndrded”
certain chemicals at the site, including
dichlorodiphenyltrichloroethane (“DDT”), phenoxyrheides, and
2,3,7,8-tetrachlorodibenzo-p-dioxin (“TCDD”)._ (IdPP 23-25.)
“As a result of OCC's practices at the Lister STEDD has been
found in the soil at and around the Lister Sitethe groundwater
under and around the Lister Site, and in the NewBdy
Complex.” (Id P 30.) Plaintiffs define the Newark Bay Complex
as “the lower 17 miles of the Passaic River, Nevialk, the lower
reaches of the Hackensack River, the Arthur Khle Kill van
Kull, and [] adjacent waters and sediments . . (Id. P 1.)
According to the Complaint, during the relevant dsn the
chemicals that OCC allegedly discharged at theeLiSite and in
the Passaic River -- TCDD in particular -- “migrtthroughout
the [Newark Bay Complex].” (ld Plaintiffs allege that the
remaining Defendants, through various transfersolofgations,
were also responsible for the environmental litibgi resulting



from the alleged pollution at the Lister Site..(IBP 15-22.)
Moreover, Plaintiffs claim that Defendants havectwstrated and
implemented a strategy to delay and impede thenalpaand
restoration of the Passaic River.” (el 1.)

B. Regulatory Actions by the Federal Government thedState

The Complaint also describes various regulatoryoastthat the
Federal Government and the State have taken wsiect to the
implicated areas. In 1982, the U.S. Environmentedtdetion
Agency (“EPA”) initiated a National Dioxin Strategdlyat targeted
facilities that produced certain of the chemichlsttOCC allegedly
discharged. (IdP 34.) In 1987, the EPA selected an interim
remedy at the Lister Site. (I 36.) Former New Jersey Governor
Kean issued an executive order authorizing the NRIBI& engage
in emergency measures 'necessary to fully and adielguprotect
the health, safety and welfare of New Jersey aigZé (Id. P 35.)
Pursuant to that order, the NJDEP “issued an adtnattive order
on June 13, 1983, requiring OCC to implement cedgabilization
measures at the Lister Site to prevent further TGhiBration off-
site. Two subsequent administrative consent orden® entered
between [the NJDEP] and OCC in 1984 to addresd.idter Site
itself.” (1d.)

With respect to the Newark Bay Complex, the EPAuass an
administrative order on consent (“AOC”) on April ,20994,
whereby “Tierra agreed to study a six-mile strevélthe Passaic
River and to determine: (1) the spatial distribaticand
concentrations of the TCDD and other contaminamthe Passaic
River, (2) the primary human and ecological receptof the
contaminated sediments, and (3) the transport otacoinated
sediment within the six-mile stretch.” (Ié 37.) Plaintiffs claim
that after ten years, the study is not yet complatel that instead
of completing the study, Defendants have soughthift blame
away from their activities on the Lister Site,” “mpulat[e] the
focus of the investigation away from TCDD,” “mistkahe
regulators,” and “bias the results of the invesigya and testing
that they controlled.” (IdPP 38-40.) Pursuant to an EPA letter
dated January 30, 2001, Defendants are no longpomsible for
certain aspects of that investigation.. (Rd42.)

The EPA entered another AOC with OCC and otherigmrt
effective June 22, 2004, “to fund $ 10 million of$al9 million
study of the 17-mile stretch of the Passaic Rivemfthe Dundee
Dam to Newark Bay.” (I On February 13, 2004, the EPA
entered an additional AOC with OCC to begin ano#tedy of the



Lister Site, with a focus on Newark Bay and itsaaént waters.
(Id. P 43.)

On September 19, 2003, the NJDEP *“issued a Spilldirective
... to OCC, Maxus, Tierra, and others pursuant td.[[Stat. Ann.
58:10-23.11], directing these entities to assegsatural resource
that has been, or may be, injured as a result ef [ICDD
discharges at] the Lister Site.” (I8 44.)

N.J. Dep't of Envtl. Prot. v. Occidental Chem. Cpg®06 _U.S. Dist. LEXIS1245, 5-6 (D.N.J.
2006)

In designating this site as a “Superfund” site 884, the United States Environmental
Protection Agency (EPA) said:

From 1951 to 1969, the Diamond Alkali Company (sdpently
known as the Diamond Shamrock Chemicals Company)edw
and operated a pesticides manufacturing plant atis8ér Avenue
in Newark. The property has been used for manufaciuby
numerous companies for more than 100 years. Thel@dOs
marked the beginning of the manufacturing operaticeiated to
the current site conditions, including the prodmetof DDT and
phenoxy herbicides. Subsequent owners used thesgyopntil
1983, when sampling at the site and in the Pasia®er revealed
high levels of dioxin. Dioxin (also known as 2,87,
tetrachlorodibenzo-p-dioxin or TCDD) is an extreyneoxic
chemical and an unwanted byproduct of the manufaaficertain
chemicals which were produced at the site. Sinceideotal
Chemical Corporation (OCC) is a successor to thaniond
Shamrock Chemicals Company, OCC is required toop®rf
remedial activities at the 80 and 120 Lister Avepugperties and
the Newark Bay Study Area under the Superfund rogr

http://www.epa.gov/Region2/superfund/npl/0200618t (pisited 8/30/08).

The oldest reported lawsuit was filed 25 years BgdNJDEP’s local special counsel
here, Gordon and Gordon. This lawsuit, filed in 208 still in the jurisdictional and preliminary
stages. No answer has been filed and merits disgtwas not begun. Given the magnitude and
complexity of the issues and amounts of money p@ign involved this should not be

surprising.

10



In this case NJDEP has brought various claims mayisinder the New Jersey
environmental laws and New Jersey common law. O&&@mowned or operated the Lister Site,
but purchased the stock of a successor in intewgstor Diamond companies that had operated
the Lister Site. OCC contends that under the rele®tock Purchase Agreement (the “SPA”),
Maxus and Tierra are responsible for liability asated with the Lister Site. NJDEP and OCC
allege that Repsol acquired YPF, the parent of Maand Tierra, in subsequent stock
transactions knowing the nature and extent of thiegations that Maxus and Tierra owed to
OCC and NJDEP in New Jersey and to OCC elsewhetteeitunited States. OCC and NJDEP
allege that Repsol and YPF, Maxus’ and Tierra’'septs, engaged in corporate misconduct
intended to thwart the cleanup of the environmetaldition associated with the Lister Site, the
obligations owed to NJDEP, as well as OCC'’s indéymmghts.

Specifically, NJDEP and OCC allege that Repsol #Ré are either the alter egos of
their own subsidiary companies (it is undisputedxi¥aand Tierra are subject to personal
jurisdiction in New Jersey) and thus liable forithgubsidiaries’ breach of their contractual
obligations to indemnify OCC and to clean up theimmmental conditions associated with the
Lister Site; or, that Repsol and YPF conspireddmimit various intentional torts or engaged in
fraudulent transfers aimed at preventing Maxus &mra from satisfying these contractual
obligations in New Jersey. Under both theories, EB@2nd OCC allege that they have pled facts
showing that the Repsol and YPF acted with theningand knowledge that their misconduct
would have direct effects in New Jersey and gige tb claims in New Jersey such that they
should have reasonably anticipated being suedNieva Jersey court.

In the instant motion, | must determine whether EBPDand OCC have met their burden

to establish personal jurisdiction, either generapecific, over non-resident defendants Repsol,

11



YPF, S.A., YPF Holding, Inc., and CLH Holdings, Inevhich | will generally refer to as
“Repsol” and “YPF.”

New Jersey's “long-arm statute,” R:4-4(b)(1), permits service of process on a non-
resident defendant to the outermost limits of duecgss permitted by the United States

Constitution._Avdel Corp. v. Mecuré8 N.J.264, 268 (1971). Due process requires “certain

minimum contacts with [the forum] such that the mbanance of the suit does not offend

‘traditional notions of fair play and substantiakfice.” International Shoe Co. v. Washington

236 U.S 310, 316, 66 S. Cii54, 158, 90 L. E5, 102 (1945), quotiniilliken v. Meyer, 311

U.S. 457, 463, 61 S. CB39, 343, 85 L. EXR78, 283 (1940). “Minimum contacts” requires that
defendant must “purposefully avail itself of thevpege of conducting activities within the

forum State, thus invoking the benefits and pradest of its laws.” Hanson v. Denckld57 U.S.

235, 253, 78 S. Ct1228, 1240, 2 L. Ed.2#283, 1298 (1958). Requiring “minimum contacts”
protects defendants against litigating in incongahiforums and ensures that states do not

exceed their jurisdictional limits. World-Wide VaWwagen Corp. v. Woodspd44 U.S 286,

291-92, 100 S. Ct59, 564, 62 L. Ed.2d90, 498 (1980). Nonetheless, this doctrine has be
relaxed substantially over the years because auengporary economy is characterized by the
conduct of business transactions across both atadenational borders without any physical
presence. Idat 292-93, 100 S. Cat 565, 62 L. Ed. 2dt 498.

“Due process” requires that a defendant shouldoredsy anticipate being haled into

court in the forum state. Burger King Corp. v. Remicz, 471 U.S 462, 474, 105 S. CR174,

2183, 85 L. Ed.2428, 542 (1985). It necessitates that a deferplanpiosefully avail itself of the
privilege of engaging in activities within the fonu state, thus gaining the benefits and

protections of its laws. Idat 475, 105 S. Cat 2183, 85 L. Ed. 2dt 542. The requirement of a

12



“purposeful availment” also protects a defendardirag} being haled into court in a foreign
jurisdiction without some substantial contact — dhat is not merely random, fortuitous, or
attenuated, or a contact that is the result ofuhiateral activity of some other party. Ibid
“Minimum-contacts” basis as an alternative to tleguirement of physical presence for the
assertion of in personam jurisdiction is justifl®dthe “increasing nationalization of commerce,”
in which many business transactions were conduatgdss state and national boundaries.
Changes in transportation and communication hawtentdess burdensome for a party sued to

defend itself in a state or country where it engageaconomic activity. McGee v. Int'l Life Ins.

Co., 355_U.S 220, 222-23, 78 S. C199, 201, 2 L. Ed.2@23, 226 (1957). In_World-Wide

Volkswagen supra the Court observed that these "historical develams ... have only

accelerated in the generation since [Mc|Geas decided." 444 U.&t 293, 100 S. Cat 565, 62
L. Ed. 2dat 498-99.
In the minimum-contacts analysis, courts distingulsetween specific and general

jurisdiction. Wilson v. Paradise Vill. Beach Res&riSpa 395 N.J. Superb20, 527 (App. Div.

2007). “Although the minimum-contacts test centersthe defendant's relationship with the
forum state, the sufficiency of the contacts forigdictional purposes depends on ‘the

relationship among the defendant, the forum, arditigation.” Charles Gendler & Co., Inc. v.

Telecom Equip. Corp102 N.J 460, 471 (1986), quotin§haffer v. Heither433 U.S.186, 204,

97 S. Ct 2569, 2580, 53 L. Ed.2683, 698 (1977). When the cause of action is ated|to the

defendant's contacts with the forum state, thetourisdiction is general, and continuous and
substantial contacts are required. However, whenctuse of action arises directly out of the
defendant's contact with the forum state, the tojutisdiction is specific, and an isolated act by

the defendant may be sufficient to support jurisdic over that defendant. Jurisdiction is more

13



likely to be found when the cause of action arthiesctly out of the defendant's contacts with the
forum state. “Specific jurisdiction” only exists wh the conduct of a non-resident defendant
relates to and arises from the underlying dispetadlitigated.

A plaintiff seeking to establish general jurisdictiover a defendant has a much higher
burden to meet because general jurisdiction islate@ to the subject matter of the underlying
litigation and instead depends upon a showing antiouous and substantial” systematic
contacts with the forum. This higher burden is@asure...the fairness of treating a non-resident
identically to a resident in terms of amenabilitythe suit in the jurisdiction.” Gendlesupra
102 N.Jat 470.

Even after sufficient contacts to justify specificgeneral jurisdiction has been found, |
must determine if jurisdiction comports with du@gess such that it is in accordance with “fair

play and substantial justice.” International Sho&Mashington supra 326 U.S 310, 66_S. Ct

158, 90 L. Ed102; Waste Management v. Admiral Ins..Ck88 N.J106, 119-120 (1994), cert.

denied, sub nomWMX Techs. v. Canadian Gen. Ins. C513 U.S 1183, 115 S. Ct1175, 130

L. Ed. 2d1128, (1995); Lebel v. Everglades Marina,.Jdd5 N.J317, 322 (1989).

In light of the extensive jurisdictional discovehere, | must review the pleadings,
affidavits, interrogatories, depositions, oral itesiny, exhibits, any part of the record, and any
combination thereof. As to the underlying causesaifon, because there has been no merits
discovery, | must assume the allegations in thersg#@mended complaint and proposed cross-
claim to be true unless they are contradicted bglezxe, and material issues of fact are to be
resolved in favor of NJDEP and Occidental. While tbsue is a mixed question of law and fact,
one that may be resolved by a preliminary evidértearing after affording the parties an

appropriate opportunity for discovery, no party hraguested such a hearing and all have

14



assumed that | would decide the jurisdiction questvithout a hearing on the facts presented
and based upon the extensive jurisdictional disgowehich prior judges have allowed and

supervised. See.g, Meeker v. Meeker52 N.J 59, 72 (1968); Corporate Dev. Spec. Inc. v.

Warren-Teed Pharm99 N.J. Superd93 (App. Div. 1968); First National Bank of Fhedéd v.

Viviani, 60 N.J. Super21, 224-225 (App. Div. 1960).

Repsol contends that requiring it to defend itgelNew Jersey would offend notions of
due process where Repsol has no minimum contattsNew Jersey. Repsol asserts that:

1. It is a Spanish corporation with principal pladdusiness in Madrid,;

2. It has no designated agent for service of pgoebdlew Jersey;

3. It has never advertised, solicited, or condubigginess in New Jersey;

4. It makes no business decisions in New Jersey;

5. It owns no real property in New Jersey;

6. It has no telephone listing in New Jersey;

7. It pays no New Jersey taxes;

8. It does not design, manufacture, sell, distelproducts in New Jersey; and

9. In 2004-05 it sold only approximately $9,660i8®roducts to New Jersey residents.

Moreover, Repsol contends that it does not havedodcontacts with New Jersey by
way of “alter ego” or “cohesive economic unit” thiss. Repsol contends that NJDEP’s “alter
ego” argument must fail because, it argues, comlimie is insufficient to impute liability to the

parent corporation absent a connection betweerinfhey and parent’s improper manner of

doing business, citingcott v. NG US 1, In¢.450 Mass 760 (2008). Here, assuming the

polluting activities of Maxus and Tierra subjecenh to liability, those actions occurred well
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before Repsol became their parent corporationetber, Repsol cannot be liable either under
the alter ego theory or cohesive economic unitrhémr previous conduct of their subsidiaries.

Repsol also argues that there is no basis to imyoa€eous liability over Repsol for the
acts of Tierra or Maxus. It argues that:

1. Repsol has no director or officer serving onrfi®r Maxus boards;

2. None of Repsol’s directors, officers, or persgreontrol the business or activities of
Tierra or Maxus;

3. Repsol does not commingle funds with Tierra @ixivs;

4. Repsol respects the separate corporate existemc&dF, YPFH, CLHH, Maxus, and
Tierra;

5. Tierra was not formed to commit fraud, injusticeotherwise circumvent the law;

6. Maxus and Tierra do not solicit sales on bebBRepsol;

7. Repsol does not have mixed operations with YW#RH, CLHH, Maxus, or Tierra;

8. Repsol did not control Tierra;

9. Tierra and Maxus are not mere conduits for Riepsal

10. Repsol has no actual, participatory, or tobaltiol of Tierra.

YPF argues that NJDEP and OCC cannot establistofity contacts with the State of
New Jersey and argues that:

1. YPF is an Argentinean corporation with a priatiplace of business in Argentina;

2. YPFH and CLHH are Delaware corporations witmg@pal places of business in The
Woodlands, Texas;

3. YPF agents do not have designated agents faceen New Jersey;
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4. YPF and its related entities have never condutiesiness meetings, advertised,
solicited, or otherwise conducted business in Newsely;

5. YPF and its related entities own no real properiNew Jersey;

6. YPF and its related entities have no bank adscaimmd do not transact business in New
Jersey; and

7. YPF and its related entities pay no taxes in Nergey.

Because there are no direct contacts between RapdoYPF New Jersey, NJDEP and
Occidental assert that under either an alter egoobesive economic unit theory including the
business of Maxus and Tierra, Repsol and YPF anckiated entities are subject to jurisdiction
in New Jersey. Repsol and YPF argue, however, rtbaticarious liability can be imputed to
them because no evidence of “control” exists suwt the corporate veil could be pierced.
Repsol and YPF argue that, for example:

1. No YPF or Repsol directors or officers serveliasctors or officers of Tierra;

2. No YPF or Repsol directors, officers, or persgnare involved in activities or
business of Tierra;

3. YPF and Repsol directors, officers, and persbarenot involved in the activities or
business of Tierra;

4. Neither Repsol, nor YPF nor any of its relatedites pay salaries or expenses of
Tierra and do not develop the budget or contral/aies;

5. Repsol, YPF, YPFH, and CLHH have separate adsdon its funds and in no way
control the environmental practices of Tierra; and

6. Tierra does not solicit sales from YPF or Repsol
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NJDEP and OCC, on the other hand, allege the faligacts. Repsol and YPF operate
a website, www.repsolypf.com, which lists speciew Jersey addresses where Repsol products
are sold. The website also allows New Jersey retde create a username and password which
allow for access to an email account, servicesmnoducts, clothing, and even a Repsol VISA
card. Website visitors are also able to purchasps®eproducts without having to create a
username or any login information. Visitors caroascess articles and other services including
weather, household items, decorative items, anetltiaformation. NJDEP contends that it is a
fully interactive website.

NJDEP and OCC also allege that YPF receives 10%llafet sales from New Jersey
transactions. It asserts that YPF actively markride oil and refined products in the U.S. which
includes the sale of lubricants and specialtiepHhals, etc). These products were readily
available for purchase in New Jersey from over iff@rént retailers. When New Jersey residents
purchase Repsol products from any of their retilérey receive up to five free items. NJDEP
contends that this unification of the brand in thated States and abroad creates the image that
Repsol and its subsidiaries are one single worldveiatity. Based on this, New Jersey residents
can purchase Repsol products using three methods:

1. New Jersey consumers can find New Jersey slisted and promoted on Repsol’s
website;

2. New Jersey customers can go to other New Jesgmgs promoted by Repsol’s
distributors, and contact these stores by usingtiome book; and

3. New Jersey customers can use the www.repsotypfwebsite.

NJDEP and OCC assert that both YPF and Repsolajecs to jurisdiction because the

income of YPF, who is actually selling these prdaducs combined with Repsol’s, and that all
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the products bear the brand name Repsol. Repsekdear benefit from these sales because the
profits are consolidated and sent up to Repsd;ithreflected in Repsol’'s public filings. Repsol
and YPF maintain offices in New York City, whicha®se to the Lister Site.

NJDEP and OCC claim that not only does Repsol isdliew Jersey residents through a
website; Repsol also has contracts in or with Nergely residents. The first contact with a New
Jersey resident is Week’s Marine, which was cotachto build Repsol's Canaport Liquefied
Natural Gas (“LNG”) terminal in Massachusetts. EoMWheeler, whose headquarters is in New
Jersey, is the project manager for the Canaporstogtion project. Honeywell Process
Solutions, another corporation operating in News@gr has contracted with Repsol to automate
Repsol’s refineries. Lastly, Repsol contracted witiM Industries for JLM Marketing to be the
exclusive marketer of certain Repsol products;fzotth JLM Industries and Marketing are based
in Bayonne, New Jersey.

In addition, NJDEP and OCC claim that Repsol aldts $ NG throughout the Northeast,
including New Jersey. This LNG originates in Triabland Tobago through the Atlantic natural
gas facilities, of which Repsol owns a significahtare. The LNG comes into the U.S. through
four different trains, arriving in the Northeastdbhgh Massachusetts and Maryland. This LNG
from Trinidad and Tobago makes up over half of th& imports in the whole United States.
Distrigas, the LNG facility in Massachusetts, rgesi all of its LNG from Repsol’'s Atlantic
refinery. This LNG brought into Massachusetts entfunneled into New Jersey. Distrigas loads
the LNG in liquid form into a truck and it is deéiked to New Jersey, New York, and New
England. Natural gas is also brought into New Jetkeough the Tennessee and Algonquin
pipelines from Repsol’'s Atlantic refinery. Repsoffiantic refinery also delivers natural gas to

Maryland from where it is then transported usingpgérs, each having their own pipeline, which
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is used, among other things, to serve the New yersgket. Companies such as New Jersey
Natural Gas and PSE&G contract with these shippedsnatural gas which has originated in or
passed through some Repsol or YPF facility maydael by millions of New Jersey consumers.

NJDEP and OCC contend that the fact that RepsdF, ¥Raxus, and Tierra operate as a
cohesive economic unit is illustrated by the Camgptan. Repsol owns 100% of the LNG
output from the Canaport terminal and aims its pobdoward New Jersey, New York, and New
England. The Canaport facility will receive LNG ifnoRepsol’s Atlantic refinery and transport it
to the Northeast, including New Jersey. Repsoldiss entered into contracts with Maritimes
and Northeast Pipeline to send Repsol's naturaligasthe Northeast through the Algonquin
and Tennessee pipeline. New Jersey companies iteatlyl receive Repsol’'s Canaport natural
gas include PSE&G who recently signed a contracsdpply.

NJDEP and OCC also contend that the facts fuligl ¢riteria needed to satisfy the “alter
ego” theory, such as domination of subsidiary byepaa NJDEP says that many board members
of Repsol and YPF also hold positions of authaoityMaxus and Tierra. For example, in 1996,
David Wadsworth served as VP, General Counsel, Aggistant Secretary to Maxus while
serving at the same time as VP to Tierra, CLHH, ¥RdH. This simultaneous board service
continued from 1997 through 2004, wherein Wadswarintained his roles at Maxus, and he
took on additional responsibility as Director an® f Tierra, CLHH, and YPFH. Similarly,
H.R. “Dick” Smith served as Secretary to Maxus,riagCLHH, and YPFH from 1996 through
2003. In the years 2004, Smith took on additiaaponsibilities, serving as Secretary to Maxus
in 2004, while serving as Secretary and VP to &ieand Director to CLHH and YPFH. In 2005,
Smith served as Secretary and VP to only MaxusTaeda. Fernando Nardi served as Treasurer

and VP of Maxus in 1998, while serving as Treadtityto Tierra; Director, President and
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Treasurer to CLHH, and Director, President, anda3ueer to YPFH. In 1999, Nardi served

Maxus as Treasurer and VP, but served Tierra aasilirer, served CLHH as Director, President,
and Treasurer, and served YPFH as Treasurer. 18, 2@@in Nardi served as Treasurer and VP
to Maxus, but served as Treasurer only to all otteporations. From 2001 to 2003, Nardi

served only as Treasurer to all corporations. I@428ardi served as Treasurer only to Maxus,
Tierra, and CLHH. Finally, in 2005, Nardi servedTasasurer only to Maxus and Tierra. NJDEP
says that this sharing of corporate officers amdatiors demonstrates the blurring of lines, lack
of formalities, and control of the parent overstssidiaries such that the corporate veil should
be pierced.

In addition, NJDEP and OCC contend that Tierranmasssets except for the Lister site
and other contaminated sites. It is totally depahdg@on YPF for everything. YPF owns all of
Tierra’s stock, there are alleged common directorsfficers. YPF effectively finances Tierra,
by advancing money to Tierra; YPF finances all @frfia’s activities, pays all of its salaries, and
funds virtually every expense of Tierra. Tierranist differentiated from Repsol and YPF in
corporate documents describing Repsol’'s and YP&Essless. Emails and other documents show
that Tierra’'s employees, directors, and executd@sot act independently in Tierra’s interest,
but instead take direction from Repsol and YPF.

Yet Repsol and YPF have long been very aware atgponsibilities for the Lister site.

In their 2005 Form 20-F, they said:

Maxus Energy Corporation (“Maxus”) and Tierra Smlos, Inc. (“TS”), wholly

owned subsidiaries of YPF Holdings, Inc., have aartpotential liabilities

associated with operations of Maxus’ former chemmabsidiary, Diamond

Shamrock Chemicals Company (“Chemicals”) ... Compmé&anwith more

stringent laws or regulations, as well as more nage enforcement policies of the

regulatory agencies, could in the future requirgema expenditures by YPF

Holdings, Inc. for the installation of and operatiof systems and equipment for
remedial tasks, possible dredging requirementsrandrtain other respects. Also,
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certain laws allow for recovery of natural resoudamages from responsible
parties and ordering the implementation of inter@medies to abate an imminent
and substantial endangerment to the environmenénBal expenditures for any
such actions cannot be reasonably estimated.

* % %

In connection with the sale of Maxus’ former cheahisubsidiary, Chemicals, to
Occidental Petroleum Corporation (“Occidental”) 1986, Maxus agreed to
indemnify Chemicals and Occidental from and agagestain liabilities relating
to the business or activities of Chemicals priothle September 4, 1986 closing
date (the “Closing Date”), including certain enwvinoental liabilities relating to
certain chemical plants and waste disposal sited by Chemicals prior to the
Closing Date.

* % %

... The total expended by YPF Holdings, Inc. undes tiost sharing arrangement
[the Maxus indemnity] was approximately US $70 ioill as of December 31,
2004. The remaining portion of this cost sharinguagement (16 as of December
31, 2004) has been reserved.

This year Repsol and YPF announced the following:

As of December 31, 2007, Repsol YPF, through YPHdidgs [defined to
include Maxus and Tierra], had provisions for eommental and other
contingencies totaling approximately US $106 millio.

In December 2005, the DEP issued a directive tordievlaxus, and Occidental
directing said parties to pay the State of New e}esscosts of developing a
Source Control Dredge Plan focused on allegedlyidioontaminated sediment
in the lower six-mile portion of the Passaic RivEne development of this Plan is
estimated by the DEP to cost approximately $2.8anil...

Also in December 2005, the DEP sued the Compargrrd,i Maxus and several
affiliated entities, in addition to Occidental, igonnection with dioxin

contamination allegedly emanating from Chemicatg'nfer Newark plant and
contaminating the lower 17-mile portion of the Ras®River ...

Finally, NJDEP contends that Repsol is subjecietoegal jurisdiction because of its other

contacts with New Jersey. The New Jersey Divisibl@asury owned 5 million shares of

Repsol YPF stock. The ownership of the stock guealias an additional contact subjecting

Repsol to jurisdiction here. Also, NJDEP argued Repsol’'s consistent emailing to and with

New Jersey entities is a factor to consider. Repadl YPF have continuous contact with their
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subsidiaries Maxus and Tierra. Moreover, Repsol éR& have many email communications
with New Jersey based attorneys, lobbyists, andractors hired by Tierra and Maxus,
regarding Tierra’s property, the Lister site.

As allowed by Judge Davidson in her March 31, 200&r, NJDEP filed a Second
Amended Complaint on April 15, 2008, which addeditonal causes of action against Repsol,
YPF, Maxus, and Tierra. In this Second Amended Gamty NJDEP claims that Repsol and
YPF have depleted Maxus and Tierra of their astsdgjng them wholly unable to satisfy their
remediation obligations. Accordingly, the Second ekmied Complaint contains three new
causes of action — for fraudulent transfers, fdirag and abetting, and for civil conspiracy.

Pursuant to my order of May 9, 2008, OCC was notrgquired to file any responsive
pleading. It contended that if it were requireddtw so, it would bring cross-claims and third-
party actions which might include up to 100 newdlparty defendants. Nonetheless, it wanted
to assert cross-claims against Repsol and YPF based the SPA and claiming jurisdiction
based upon theories similar to those asserted DERJ To avoid the potential duplication of
motions, | allowed OCC to serve (but not file) “posed Crossclaims against Repsol YPF, S.A,,
YPF, S.A., YPF Holdings, Inc.,” and allowed Repaad YPF to file a motion to bar any such
proposed crossclaims on the same jurisdictionalrgts that it was seeking dismissal of
NJDEP’s claims. In this way, the personal jurisdictissue could be raised as it applied to
OCC’s claims against Repsol and YPF without OCCirdgavo actually file its answer,
crossclaims and third party complaints, which miginduly complicate an issue that was already
quite complex.

One purpose of the Second Amended Complaint waallége a claim of fraudulent

transfer. At common law, transfers made to defrateHitors could be set aside. Smith v.
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Whitman 75 N.J. Super228, 236 (App. Div. 1962), modified on other gndg 39 N.J 397

(1963). Even if a transfer itself was not initiafraudulent, a subsequent fraudulent use could be

prevented. Baker v. Josephsd37 N.J. Eq377 (Ch. Div.),_rev'd in part on other ground88

N.J. Eq 107 (E. & A. 1946). Today, fraudulent conveyanege governed by the Uniform

Fraudulent Transfer AcN.J.S.A 25:2-20, et seqwhich states that a transfer made or obligation

incurred with the intent to hinder, delay, or deftgoresent and future creditors is fraudulent.
N.J.S.A 25:2-25 sets forth the factors utilized in deteing fraudulent intent:

A transfer made or obligation incurred by a delddraudulent as
to a creditor, whether the creditor's claim arostole or after the
transfer was made or the obligation was incurrédhe debtor
made the transfer or incurred the obligation:

a. With actual intent to hinder, delay, or deframy creditor of the
debtor, or

b. Without receiving a reasonably equivalent vatuexchange for
the transfer or obligation, and the debtor:

(1) Was engaged or was about to engage in a
business or a transaction for which the remaining
assets of the debtor were unreasonably small in
relation to the business or transaction; or

(2) Intended to incur, or believed or reasonably
should have believed that the debtor would incur,
debts beyond the debtor's ability to pay as they
become due.
N.J.S.A25:2-26 also sets forth a non-exclusive list aftdes (“badges of fraud”) that

may show whether a party has established actuahtirtb hinder, delay, or defraud under

N.J.S.A 25:2-25(a). Firmani v. Firman832 N.J. Superl18, 121 (App. Div. 2000); Gilchinsky

v. National Westminster Banki59 N.J 463, 475 (1999). Showing such badges of fraud may

infer the necessary intent. While only one “badge’sufficient to characterize a transfer as
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fraudulent, the presence of several will stronghgi fraud. The “badges of fraud” as set forth in
N.J.S.A 25:2-26 are as follows:
a. The transfer or obligation was to an insider;

b. The debtor retained possession or control of ghaperty
transferred after the transfer;

c. The transfer or obligation was disclosed or eated;

d. Before the transfer was made or obligation wasirred, the
debtor had been sued or threatened with suit;

e. The transfer was of substantially all the débtassets;

f. The debtor absconded,;

g. The debtor removed or concealed assets;

h. The value of the consideration received by tebtar was
reasonably equivalent to the value of the assesfeared or the

amount of the obligation incurred;

i. The debtor was insolvent or became insolventtghafter the
transfer was made or the obligation was incurred,;

J. The transfer occurred shortly before or shodatitgr a substantial
debt was incurred; and

k. The debtor transferred the essential assetheobtisiness to a
lienor who transferred the assets to an insidéneftiebtor.

Good faith is not an issue in determining whetheare was sufficient consideration.
However, a showing that sufficient consideratiors lbh@en given in good faith is a complete
defense. This is so even if transfer was intendduarider, delay, or defraud creditors. If there is
good faith but less than sufficient consideratidagnages may be reduced to the extent of the
value actually paid. The creditor seeking to sédeashe transfer bears the burden of proving

actual intent.
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Pursuant to N.J.S.A25:2-29, defrauded creditors have various rensedi@e creditor
may request that the court do any of the following:
a. set aside the transfer to the extent necessaatisfy his claim;

b. enjoin the transferee or debtor against furthgposition of the
asset or property;

. appoint a custodian of the property; or
d. any other equitable relief that the circumstaneguire.

While NJDEP also has counts claiming aiding andttatge and civil conspiracy, the
essential claim is one of a series of frauduleantgfers. NJDEP claims that specific jurisdiction
over Repsol and YPF is proper on account of thegaging in fraudulent transfers and
conspiracy. NJDEP and OCC contend that YPF and Blargaged in a scheme to transfer all of
Maxus’s assets to YPF affiliates for less than fiaarket value in order to isolate the liabilities
associated with the Lister site. NJDEP and OCCrasisat Repsol also directed that assets be
transferred from YPF subsidiaries to Repsol subsis. The reorganization plan consisted of:
YPF acquiring Maxus in 1993 for about $2 milliondasssuming a substantial debt. Repsol and
YPF then allegedly reorganized Maxus in a way thatoil and gas business of Maxus would be
separate and apart from the environmental liagditPursuant to the 1996 plan, Tierra became
the subsidiary responsible for the debt (becauseusidad been reorganized). YPFH, CLHH,
YPF, and Maxus all funded certain portions of tiwi®nmental debt. The “cash infusions”
were funneled from subsidiary to subsidiary urntrieached Tierra. After paying a set amount of
$111 million, YPF stopped funneling money towatus €énvironmental liability.

NJDEP and OCC also allege that the reorganizatiam @iso involved YPF's transfer of
Maxus’ income producing assets to offshore entibemed by YPF. Maxus’ subsidiaries

(income producing assets) were worth over $1 Iijlibut were transferred for only $568
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million. NJDEP and OCC claim that in 2001, Repsmhpleted the financial stripping by taking
the remaining $325 million (the loan that was nexggaid). As a result, NJDEP alleges that
Maxus and Tierra were left with no income producassets. NJDEP points to a situation in
2001 when YPF was required to submit a $20 milfioancial guarantee on behalf of Maxus to
NJDEP with respect to another contaminated sitoath Jersey because Maxus itself lacked the
necessary funds.

When the assets were sold for less than markeey®UJDEP and OCC allege that
Repsol and YPF knew they were facing significaabilities in New Jersey. As proof of that
knowledge, NJDEP and OCC cite the fact that MaX{i®;, and Repsol have reserved millions
of dollars for such liability for years as shown teir SEC filings. NJDEP and OCC say that
Repsol, YPF, and Maxus knew that New Jersey waétithe brunt of the asset transfers in that
there would be no resources available for cleamugh r@storation of the Passaic River. As
reflected in their financial records, YPFH and af§liates, Maxus, Tierra and CLH Holdings,
have a consolidated value of negative $750 miltifiar the transfers.

Finally, OCC alleges that Repsol and YPF, by engagn the above conduct, has
tortiously interfered with its1986 purchase andemahification agreement with Maxus.

NJDEP and OCC allege jurisdiction under the Catdéects test.”

In Calder v. JonesA65 U.S 783, 104 S. Ct1482, 79 L. Ed. 2804 (1984), the actress

Shirley Jones sued the author and editor of a Nali&enquirer article for defamation in
California. Neither defendant had meaningful cotstadth California, but the newspaper had its
largest circulation there. The Court found that gx@rcise of personal jurisdiction over the
defendants was proper. The Court concluded:

The allegedly libelous story concerned the Califactivities of a
California resident. It impugned the professiomalisof an
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entertainer whose television career was centeré&hiifornia. The

article was drawn from California sources, and ibnent of the

harm, in terms of both respondent's emotional elstrand the
injury to her professional reputation, was sufferealifornia. In

sum, California is the focal point both of the gtand of the harm
suffered. Jurisdiction over petitioners is therefoproper in

California based on the “effects” of their Florid@nduct in

California . . . . Their intentional, and allegedbytious, actions
were expressly aimed at California. Petitioner Sowtrote and

petitioner Calder edited an article that they knsauld have a
potentially devastating impact upon respondent. Amely knew

that the brunt of that injury would be felt by resglent in the State
in which she lives and works and in which the NagloEnquirer

has its largest circulation.

Calder supra 465 U.S at 788-89. This language has spawned much iigatbout claims of

jurisdiction based upon the Caldeffects test.”
The parties here agree that to prevail on thisrthebjurisdiction, NJDEP and OCC must
prove the three part test applicable to businests tonder_Calderlas required by In IMO

Industries, Inc. v. Kiekert AG155 F.3d254 (3d Cir. 1998):

1. Repsol and YPF committed an intentional toltoequivalent;

2. New Jersey was the focal point of the harm seffdoy the NJDEP as a result of that
conduct; and

3. New Jersey was the focal point of the wrongtuiduct in the sense that the wrongful
conduct “expressly aimed” at New Jersey.

Repsol and YPF claim that none of these criteniseetieeen met. They claim that:

1. The_Caldekeffects test only applies to intentional torts that the fraudulent transfer
claim is not a tort but a contract action;

2. That the alleged fraudulent transfers did n@uo@n New Jersey, did not involve New

Jersey property, and most did not even occur irUthieed States; and
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3. The alleged fraudulent transfers were not dadcat New Jersey because the
environmental liabilities in New Jersey are onlyeqguart of Maxus’ and Tierra’s liabilities all
over the United States, especially in Ohio and $exad the alleged fraudulent transfers were
equally directed at other jurisdictions.

Repsol and YPF first argue that a fraudulent tramisf a contract and not a tort action so
that the_Caldefeffect test” does not apply. Repsol and YPF ptind number of cases holding
that for the purpose of choosing appropriate stabfiimitations, a claim of fraudulent transfer

is a contract and not a tort. United States v. di¢jb22 F.2d916, 917-18 (9th Cir. 1975), cert.

denied 423 U.S51087, 96 S. Ct378, 47 L. Ed. 2@7 (1976). At least one court has applied this

principle in the context of the issue of in personarisdiction and held that the Caldeffects

test does not apply to a claim of fraudulent transAstropower Liquidating Trust v. Xantrex

Tech., Inc. (In re Astropower Liquidating TrusPQ06 Bankr. LEXIS2443, 2006 W12850110

(Bankr. D. Del 2006). On the other hand, anothentchas allowed jurisdiction based upon a
claim of fraudulent transfer in the specific cortex a claim that the fraudulent transfer was
designed to keep the subsidiary of funding its gdilons to fund remediation and

indemnification, just as OCC and NJDEP allege hamoco Chem. Co. v. Tex Tin Car®25

F. Supp 1192, 1200 (S.D. Tex. 1996) (transferee of fréewlitransfer from guarantor of
CERCLA funding agreement subject to jurisdictionervthough alleged transfer occurred
outside of forum state). Very recently the ThirddDit has characterized a claim of fraudulent
conveyance as “a species of the intentional toftaafd” for the application of the Caldand

Imo standards for personal jurisdiction. Gambone te Rock Drywall 2008 U.S. App. LEXIS

16028 (3d Cir. 2008) (party to fraudulent conveyamad the requisite minimum contacts to

allow the exercise of jurisdiction under Iraad_Caldex
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The argument between the parties as to the nafumeclaim of fraudulent transfer as a
tort or contract must be understood in the propatext. This is not a statute of limitations case.
The issue is not to decide which statute of linotad should be applied if the statute creating the
cause of action for a fraudulent transfer failssfmecify one. Given the secretive nature of
fraudulent transfers and the difficulties in disedxg them, it is logical that a longer statute of
limitations will be chosen if there is a choice aggically contract actions have longer statutes
of limitations than torts. The policies behind tHecision as to the appropriate statute of
limitations are much different than those involvedhe issue of in personam jurisdiction under

the Calderand_Imo“effects test.” A fraudulent transfer is a deliéy, intentional, and wrongful

act that makes it more akin to an intentional torfurisdictional purposes.

As indicated earlier, Hanson v. Denck$aupra, 357 U.Sat 253, 78 S. Ctat 1240, 2 L.

Ed.2dat 1298, requires that NJDEP prove that RepsolYd?id “purposefully avail[ed] itself of
the privilege of conducting activities within therim State, thus invoking the benefits and
protections of its laws.” The purpose of the Caltdfects test” is to provide substance to the
requirement of purposeful availment.

The term “purposeful direction,” commonly seen amttcases or
cases involving internet contact, is another tdike, “purposeful
availment,” used to connote the requirement thatdbfendant's
contact with the forum state is the foreseeablailresf the
defendant's action, wherever that action might haken place.
The Supreme Court developed the purposeful dinectancept in
Calder v. Jonesa defamation case, in which the Court held that a
California court could assert personal jurisdictioner Florida
defendants whose defamatory article was publishe@allifornia,
where the plaintiff lived and worked, and its eteewere felt there.
The Court ruled that personal jurisdiction could lmsed on a
defendant's (1) intentional actions (2) expresstyea at the forum
state (3) causing harm, the brunt of which is sefte and which
defendant knows is likely to be suffered, in theufo state. These
three elements are known as the “effects test.”
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16-108 Moore's Federal Practice - C®ill08.42 (LEXIS Ed. 2008).

Thus the question here is not whether the allegesgiul conduct of Repsol and YPF in
allegedly stripping Maxus of assets it might othseahave to satisfy its obligation to remediate
the environmental damage or to indemnify OCC, weach of contract, a quasi-contract, or a
tort. The question is whether or not Repsol and ,Y®Rhe time that it engaged in the alleged
wrongful conduct, knew of Maxus’ and Tierra’s olaigpns to NJDEP and OCC and
intentionally arranged for the transfer of assetkinder, delay, or defraud NJDEP or OCC, thus
intentionally causing harm in New Jersey.

The Sixth Circuit has also held that fraudulenhsfar claims meet the first prong of the

Calder“effects test.”Air Products and Controls, Inc. v. SafeTech InBD3 F.3d544 (6th Cir.

2007). Air Products sold goods to SafeTech, a Kawesaporation, in Michigan and obtained a
judgment against SafeTech when it failed to paythergoods. Later it found out that SafeTech
was judgment proof, having sold its assets aftePAoducts had obtained its judgment; in doing
so, Air Products secured a $400,000 side paymerist®resident and sole shareholder, R.
Gaylen Davenport (Davenport), a resident of Kangsis. Products started a suit against

SafeTech and Davenport in Michigan pursuant to Mah's Uniform Fraudulent Transfer Act

Mich. Comp. Lawsg 566. 31 et segthe same uniform law as in New Jersey. It wasoreed to

federal court.

SafeTech and Davenport contended that there coelshddin personam jurisdiction
because the alleged fraudulent conveyance was lmsdlde sale of SafeTech's assets which
presumably occurred in another jurisdiction. Nodewvice was presented to suggest that the

complained of fraudulent transfer of SafeTech aswrik place in Michigan or involved another
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business entity within this State. Air Prods. & @ofs, Inc. v. SafeTech Int'l, Inc2006_U.S.

Dist. LEXIS 8423 (E.D. Mich. 2006). The District Court disnadshe case.

The Sixth Circuit reversed, holding that the evicef contacts specifically related to
SafeTech’s transfer of assets supported a findiwag $afeTech’s conduct was directed at or
aimed at Air Products such that the case would rtie=tCalder‘effects test.” The fact that
Davenport knew that SafeTech owed a judgment aeliirt Products at the time it engaged in
the allegedly fraudulent transfer, that it transddrthe assets with the intent to hinder, delay or
defraud Air Products, and that it knew Air Produbid its principal place of business in
Michigan such that the focal point of its actiomsldhe brunt of the harm would be in Michigan,
was sufficient to find that SafeTech’s “contactgshwMichigan are enhanced by its conduct
which, at least as alleged, was intentionally deddo cause harm to a Michigan resident.” By
relying on the Caldeteffects test” the Sixth Circuit considered thendact itself and not a label
of tort or contract, which might be relevant fons®other purpose.

Air Productsalso addresses the argument made by Repsol andthé&®Mbecause the
alleged fraudulent transfer itself did not takecplan New Jersey, New Jersey cannot assert
jurisdiction. Actually this is more akin to a sutfenatter jurisdiction argument, which is without
merit. If an entity fraudulently transfers assetavoid an obligation in New Jersey, the victim of
that fraud need not follow the transferee all aberworld to procure the benefits of the Uniform
Fraudulent Transfer act. Anyone who buys an assde$s than market value, knowing that it is
intended to hinder, delay or defraud a creditathefseller of that asset must understand that it is
potentially subjecting itself to the jurisdictiorhere the debt exists.

Finally, Repsol and YPF argue that because MaxdsTarra have contaminated sites all

over the country, particularly in Texas and Ohigereif its actions were otherwise covered by
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the Uniform Fraudulent Transfer Act, its conductsweot directed exclusively at New Jersey.
Repsol and YPF argue that to satisfy IMQtsrd prong, NJDEP and OCC must “point to
specific activity indicating that [Repsol and YR#{pressly aimed [their] tortious conduct at the

forum.” IMO Industries supra 155 F.3dat 266.

This argument also lacks merit. The actions wergalky intended to hinder, delay, and
defraud environmental agencies in New Jersey, Gind, Texas, and were intended to hinder,
delay, and defraud OCC by making Maxus unable ffdlfthe indemnification agreement with
respect to New Jersey properties as well as tho3exas and Ohio, to a lesser degree in other
states as well. Taken to its logical conclusiors #rgument suggests that because Repsol's and
YPF's alleged fraudulent transfers were intendedhitmler, delay and defraud governments in
more than one state and OCC with respect to pliepart more than one state and because most
of the fraudulent transfers occurred in foreignrdoies, no court in the United States would have
jurisdiction. The fact is that NJDEP and OCC all¢gat Repsol and YPF knew of Maxus’s and
Tierra’s obligations when it made them make thedaations and did so to specifically hinder,
delay, and defraud NJDEP and OCC in New Jersay.Undisputed that New Jersey is one of
three states in which Maxus and Tierra have thgekirenvironmental liabilities and thus New
Jersey is one of three states that bear the butkeobrunt of the alleged fraudulent transfers.
Whether or not the effect on New Jersey is charaet as the “brunt” or “bulk” of the fraud,
stripping Maxus of $432 million ($1 billion wortH assets transferred for only $568 million) of
assets for the purpose hindering, delaying ancadding NJDEP and OCC in New Jersey, Texas
and Ohio is substantial enough to justify jurisiictin any of them under due process standards,

if permitted by long arm statutes. Seeg Yahoo! Inc. v. La Ligue Contre Le Racispd33 F.3d

1199, 1207 (9th Cir. Cal. 2006) (jurisdictionallyfcient harm — not “brunt” — is required for
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in personam jurisdiction under “effects test”). Tlaet that Repsol and YPF are also alleged to
have hindered, delayed, and defrauded the envirotangrotection agencies in Ohio and Texas
and have also intended to hindered, delayed, afndutled OCC with respect to its properties in
those jurisdictions as well, cannot deprive Newsdgr(and by analogy Texas and Ohio) of
jurisdiction.

“General jurisdiction,” however, must be based ugeepsol's and YPF's alleged
“continuous and systematic contacts” with New Jersat related to the underlying facts of the

litigation. Waste Managemensupra 138 N.J at 119; Lebk supra 115 N.J at 322. General

jurisdiction may be established where the totatifytheir contacts with New Jersey, such as
doing business in New Jersey, soliciting custonoéidew Jersey, having employees present in
New Jersey, owning property and paying taxes in Newsey, among other considerations.
There are two claims asserted here. The first & the allegedly interactive website,
www.repsolypf.com, and other activities in New &grgqustify jurisdiction; however, it is
conceded that neither Repsol nor YPF have a dpexstence here such as by having offices,
owning property, paying taxes or having employgasmed in New Jersey. The second claim is
that Repsol and YPF are subject to jurisdictioneaurttheories commonly referred to as “alter
ego” and “cohesive economic unit.”

Regarding my analysis of allegations of an alter &gd cohesive economic unit theories,
because the nature of this inquiry is interconreeetegh establishing liability ultimately at trial,
at this motion to dismiss stage, NJDEP and OCC rdy articulate facts “with sufficient
specificity to convince the Court of the non-frisak nature of its allegations” Star Video v.

Video USA 253 N.J. Super216, 224; se@lso Jacobs v. Walt Disney World, Ca309 N.J.

Super 443, 454 (App. Div. 1998). New Jersey’s long-astatute permits the State to exercise
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jurisdiction to the “outermost limits” under the itbd States Constitution. Avdel Corp. v.

Mercure supra 58 N.J at 268; R 4:4-4(b)(1). Due process requires the defendave h

“minimum contacts” or have “purposefully availedatf” invoking the benefits and protections

of law. International Shoe v. Washingt@®upra 326 U.S at 316, 66 S. Cat 158, 90 L. Edat

102; Lebel v. Everglades Marina, Insupra 115 N.J at 322; Asahi Metal Indus. Co., Ltd. V.

Superior Court of California480 U.S 102, 109 (1987). Under the New Jersey law, path®

Court’s inquiry into whether non-resident defendagate subject to personal jurisdiction in New
Jersey includes an evaluation of the contacts atiditees of resident defendants, Maxus and
Tierra.

No dispute exists that both Maxus and Tierra algest to personal jurisdiction in New
Jersey. Jurisdiction is unquestioned because #sept litigation involves Maxus’ and Tierra’s
financial liability for the environmental clean-@b the Lister Site. Maxus and Tierra can expect
to be haled into court in New Jersey because theyireorporated and are authorized to do
business here. Jurisdiction is also proper becsias@is and Tierra have employees located here,
pay taxes here, and own property here. Therefdiiadang that Maxus and Tierra either operate
as a cohesive economic unit with Repsol and YP&rertheir alter egos will establish general
jurisdiction over Repsol and YPF.

There is also a substantial evidential dispute aldwether www.repsolypf.com confers
jurisdiction on Repsol and YPF and an evidentiapdie about alleged hearsay regarding Repsol
product purchases in New Jersey. While many of dhielential disputes were resolved by
consent of the parties after oral argument, Reg@sdlYPF continue to argue that much evidence

about www.repsolypf.com is not authenticated and mdevant. NJDEP cites Bauman v.
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DaimlerChrysler AG2005 WL 3157472, 2005 U.S. Dist. LEXI$1929 (N.D. Cal. 2005) which

discusses the opposing views on this issue:

Although some courts have refused to consider ineaticated
internet documents for purposes of any motion, seg Wady v.
Provident Life and Accident Ins. Co. of An?216_F.Supp.2d 060
(C.D.Cal.2002) (excluding internet evidence on amsary
judgment motion for these reasons), this courtegyreith a recent
Central District of California decision holding thitae court should
consider the stage of litigation when determining admissibility
of unauthenticated evidence. In Moose Creek, Iné&bercrombie
& Fitch Co, 331 F.Supp.2d1214 (C.D.Cal.2004), the court
considered unauthenticated internet documents stgamiby
plaintiffs in support of their motion for preliminainjunction for
trademark infringement.

| do not need to decide this authentication issilidough | note that Repsol and YPF
have not specifically alleged that the descriptafnthe website and the discussion of the
activities which may be conducted at the websiteinaaccurate, at least as of 2008. The facts
about the website and product purchases all oatumr2008 (long after the complaint was filed
in 2005 and served in January of 2006) and thus)atabe used as a basis to establish
jurisdiction. On the other hand, there is no statit limitations issue as to Repsol and YPF.

State Dep't of Envtl. Prot. v. Caldeirb71 N.J 404 (N.J. 2002) (10-year limitation period under

N.J.S.A.2A:14-1.2 applied to a fraudulent transfer actimought by the DEP rather than the 4-
year limitation period under N.J.S.&5:2-31). If there is no jurisdiction over Repsol YPF
because they are outside New Jersey, the statliteitaitions may be tolled. N.J.S.RA:14-22.

As was discussed during oral argument, in our asirgly global economy, who would have
ever thought that Lukoil, the Russian oil compamguld have the contract to operate gas
stations on the Garden State Parkway? Therelesdittubt that someday Repsol gas stations will
populate New Jersey highways. Keep in mind thatrimgt contacts, if sufficient, justify general

jurisdiction. If Repsol were dismissed in 2008 kiatwebsite justified jurisdiction in 2009 or
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2010, it could be brought back into this case, Whiall probably last for years, if not decades,
in any event.
As to internet activity:

Internet sites have been categorized in three waysprding to
interactivity levels: (1) interactive sites useddonduct business
over the Web; (2) semi-interactive sites allowihg exchange of
information with a host computer; and, (3) passites allowing
access to information but not enabling the excharfigeformation
with a host computer. When a defendant entersdaitdracts with
residents of a foreign jurisdiction that involveethknowing and
repeated transmission of computer files over theriet, personal
jurisdiction is proper. When a defendant's [[nt&trase involves
exchanging information with a host computer, thairtanust
examine the level of interactivity and commerciafure of the
exchange in order to determine the propriety of@seg personal
jurisdiction. When a defendant merely posts infdiama or
advertisements on a Web site, however, personiadjation over
such defendant is not proper.

Machulsky v. Hall 210 _F. Supp. 2831, 538-39 (D.N.J. 2002)

Because the internet evidence fails to show theistaf www.repsolypf.com when the
lawsuit began or when Repsol and YPF were servemhnnot be evaluated; however, internet
sites are becoming more and more interactive iray@dglobal economy. It is likely that
www.resolypf.com is more interactive in 2008 thamwas in 2005 and in 2009 and 2010 it will
even be more so. Just like someday there will yike# Repsol gas stations in New Jersey,
someday www.repsolypf.com will be fully interactia@d personal jurisdiction will be proper.
But based upon this record at this time, www.regdatom cannot be the basis for general
jurisdiction.

NJDEP and OCC also seek jurisdiction over Repsdl MRF on the theory that they
constitute a “cohesive economic unit” with Maxuglarierra. The key to determining whether

corporations operated as a “cohesive economic sty evaluate the “economic realities of the
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situation.” Hoagland v. Springer5 N.J. Super560 (App. Div.), aff'd39 N.J 32 (1962). That

case held that if the existence of a foreign capon relies and depends on sister or parent
corporations which are present within the forum ardch form a single, cohesive economic
unit, then personal jurisdiction may be exercisgdrdhat foreign corporation. While_Genesis

Bio Pharmaceuticals, Inc. v. Chiron Cqr@7 Fed. Appx94, 2002 W127261, 2002 U.S. App.

LEXIS 749 (3d Cir. 2002) suggests that the applicatibiNew Jersey’s “cohesive economic
unit” theory is limited to claims against a subargi when there is established jurisdiction over
the parent, that limitation is not supported byeckasv or logic.

In Star Video Entertainment v. Video USA AssocLP, 253 N.J. Supe16 (App. Div.

1992), the Appellate Division determined that nesitlent defendant limited partnerships were
subject to jurisdiction in New Jersey under eith€cohesive economic unit” theory or an “alter
ego” theory, or both; and that such determinati@h ribt require plaintiffs to affirmatively
establish those theories at the motion to disnteggesbecause where the underlying merits of the
case are so intertwined with the issue of perspmadiction, provided facts are plead “with
sufficient specificity to convince the court of then-frivolous nature of the allegations, the case

may proceed to trial.”_ldat 224, quoting/espe Contracting Co. v. Anvan Carg33_F. Supp

1226, 1233 (E.D. Pa. 1977). Star Video Entertairin{&star”’) entered into a contract with

Video USA Associates (“Video”). Video agreed to ghase tapes on behalf of various limited
partnerships, who like Video, were also non-redisleviideo defaulted and owed over $500,000
to Star, which sued Video in Hudson County, nantiegdefendant, its principals, directors, and
the series of limited partnerships seeking unpaghigs on the account as well as claims for
unjust enrichment and conspiracy to defraud. Vidabnot answer, but ultimately agreed to

conduct limited jurisdictional discovery. The trieburt determined that based on the agency
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relationship between the limited partnerships ande¥, that the non-resident partnerships
“purposely availed” themselves and should have loeenotice of being haled into court in New
Jersey where they were invoiced on the purchasg&r@ew the tapes originated in New Jersey.
In making that determination, the trial court fouticht Video’s role, by agreement with the
partnerships, provided “centralized managementuohiog selection of store location, employee
training, and lease negotiations. However, thetodismissed as to the Video’s general partners.
The trial court rejected the argument that the cafe veil should be pierced to impute liability
over individual partners.

The Appellate Division affirmed as to jurisdictioner the partnerships but reversed as to
jurisdiction over the general partners, findingipidfs plead sufficient facts to demonstrate that
the partnerships were alter egos and personal tmees vehicles for the partners. The court
reasoned that it was appropriate to “look[] beydimel corporate form to its functional reality.”

Id. at 223, _citingTaca Int'l Airlines v. Rolls Royce, Ltd84 N.J. Superl40, 201 (Law Div.

1964). The court noted that “fairness is the essledtie process inquiry.” Cooke v. Yarrington

62 N.J 123, 128 (1973). In affirming jurisdiction basagon the theory of the entities operating
as a cohesive, economic unit, the court reasoned:

Video USA and various partnerships formed an iraesgt
enterprise which the individual defendants contitlyo men]

serve as officers of the general partners; pooanues from
most of the limited partnerships; combine finanai@tements for
...limited partnerships; sizeable undocumented |deora the two
individuals to Video USA, still outstanding and kviho collection
effort; interchangeable use of letterhead; the tiderof office

space; the abrupt severance of the managementgamamt
between the partnerships and Video...and ...contempoten
formation of a not-for-profit corporation to repéait.

Star Video Entertainment v. Video USA Assoc. 1, EBpra 253 N.J. Supeat 224-25.
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The court, however, also stated that jurisdictioasvappropriate under the alter ego
theory, under which Star must demonstrate: (1) comwwnership plus subsidiary’s financial
dependency; (2) the parent's domination/control;(yr either's failure to observe corporate
formalities. It concluded that despite the fact tih@ individual partners had never been to New
Jersey or directly participated in the initial cact between Star and Video, New Jersey
jurisdiction would not “offend notions of fair plagnd substantial justice.” Icat 226_citing

International Shoe v. Washingtasupra 326 U.S at 316, 66 S. Chat 158, 90 L. Edat 102.

To the extent that non-resident defendants in ¢hse argue that a New Jersey court
cannot exercise jurisdiction over a non-residenepiaby virtue of the activities of the subsidiary

in this state, they are in error. In Taca Int'l lies, Inc. v. Rolls-Royce, Lidsupra 84 N.J.

Super. 140, general jurisdiction was asserted over neidemt parent corporations where
subsidiaries operating in New Jersey acted with-nesident defendants as a cohesive economic
unit. Taca sued Rolls-Royce, Ltd, an English campon (“Parent”); Rolls-Royce of Canada,
Ltd, a Canadian Corporation (“Canada”); and Rolts/€e, Inc. (“Rolls-Royce”) in two separate
actions for property damage resulting from an a&tegegligence and breach of warranty that
resulted in a plane crash in Managua, Nicaragu& €t was instituted against Rolls-Royce,
which did business in New Jersey. A second suit wstduted against Parent and Canada. The
cases were consolidated. Parent and Canada mowbshtcss for lack of personal jurisdiction,
among other grounds alleging that they did notatliyeengage in business in New Jersey; had no
offices in New Jersey; had no employees in Newejyensere not authorized to do business in
New Jersey; and had no bank accounts in New Jefsew. alleged, however, that the operations
among the three companies were so interwoven thiig-Royce was the alter ego of Parent and

Canada.
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The court determined that while a subsidiary’s ntariag of business in a state does not
necessarily subject the parent to jurisdiction \ehee subsidiary operating is an “integral part of
the ... economic empire” creating one “cohesive eomnaunit,” jurisdiction is proper._ldat
149. The court found “minimum contacts” with Newsky so as to comport with “fair play and
substantial justice.” The court evaluated the feitay facts and concluded that such activities
established that Parent, Canada, and Rolls-Royesatgul together as a cohesive economic unit.
Significantly, Parent required Rolls-Royce to pemfocertain services; all lines of credit
extended to Rolls-Royce were guaranteed by ParRmils-Royce’s employees were taken from
Parent and Canada; and Rolls-Royce’s board of tdreconsisted of those from Parent and
Canada. Parent owned stock in Canada, and CanalRalla-Royce’s sole stockholder. Rolls-
Royce had representatives present at several Nes&yJairports to repair and overhaul engines
for aircrafts; by way of agreement between Rollssd@oand Parent, Rolls-Royce is the sole
distributor of Parent’s vehicles to the United 8satFor each mandatory warranty given with the
vehicle, Rolls-Royce authorizes claims on warrarRglls-Royce’s employees were trained
either in Canada or with Parent; at times, Rollg¢osupplied Parent with personnel at “no
charge”; and Rolls-Royce used Parent’s trademaserabany licensing agreement. The court
noted that the fact that no direct evidence protfet Rolls-Royce supplied the faulty part
causing the accident in issue was not “conclusivéhe jurisdictional argument” in and of itself.

Under the totality of the circumstances, and talafigof the contacts together, NJDEP
and OCC allege that Repsol and YPF and their si#tigd have built and operate one of the
world’s largest energy empires such that Repsdizes many subsidiaries that engage in all

activities relating to the oil and gas industry.r&JeNJDEP and OCC allege that Repsol and YPF
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utilize its position as a central command and @dnimit to manage all subsidiaries. Their
position is best summarized by Repsol's own 2006 $&rm 20-F:

Repsol YPF has operations in 32 countries, the sigsificant of

which are Spain and Argentina. Repsol YPF has &ednglobal

corporate structure headquarters in Madrid, Spaid Buenos

Aires, Argentina. Repsol YPF manages its business dully-

integrated organization at both the operational arghnizational

levels. Key functions such as strategic planniraptol, finance

and human resources are centrally coordinated.

NJDEP also alleges that the “alter ego” theoryifiest jurisdiction over Repsol and YPF
(meaning Maxus and Tierra are the “alter ego” gp$¢ and YPF such that jurisdiction over one
is sufficient to extend jurisdiction over all). Alssidiary can be the alter ego of a parent where it
is used as a “mere instrumentality of the pareritére the parent “so dominated the subsidiary
that it had no separate corporate existence”; amh avhere corporate dominance present,

liability is only generally imposed where the parases the subsidiary to “perpetrate a fraud or

injustice or otherwise to circumvent the law.” $tabDept. of Envtl. Prot. v. Ventron Cor®4

N.J. 473 (1983). In evaluating whether a subsidiathésalter ego of the parent, courts consider
the “entities’ common ownership plus one’s finahc@dependency”, and the *“other’s

domination/control, or either’s failure to obsenaporate formalities.” Se$tar Video v. Video

USA, supra 254 N.J. Supeiat 225 (deciding jurisdiction over limited partgleips proper under

cohesive economic unit theory, but that jurisdictisould also be proper under the alter ego
theory). It is also notable that some of the saawtsfthat justify specific jurisdiction also help
justify general jurisdiction under the “alter egtifeory. In particular, if NJDEP’s and OCC'’s
claim is correct that YPF caused Maxus to sels#teds worth $1 billion for only $568 million, it
will be hard to say that Maxus is not the “alteo’egf YPF. Why would a truly independent

entity effectively give away over $432 million?
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Repsol and YPF argue that because neither wasvewoh any way with the wrongful
discharge of dioxin, even if Maxus and Tierra wérnere instrumentalities” of Repsol or YPF,
Repsol and YPF could not be liable because nettthvamitted any wrongful act.

Except in cases of fraud, injustice, or the likeurts will not
pierce a corporate veil. ... The purpose of the doetof piercing
the corporate veil is to prevent an independenpa@tion from
being used to defeat the ends of justice ... to pexfgefraud, to
accomplish a crime, or otherwise to evade the law....

Under certain circumstances, courts may piercectinporate vell
by finding that a subsidiary was “a mere instruraétyt of the
parent corporation.” ... Application of this prinogptlepends on a
finding that the parent so dominated the subsidihay it had no
separate existence but was merely a conduit fopénent... Even
in the presence of corporate dominance, liabiligneyally is
imposed only when the parent has abused the mevilef
incorporation by using the subsidiary to perpetratdraud or
injustice, or otherwise to circumvent the law. gtibns omitted]

State, Dept. of Envtl. Prot. v. Ventron Cqorgupra 94 N.J at 500-01.

But Repsol and YPF misconstrue the wrongful act RB@and OCC allege. It is not the
toxic discharge; it is the fraudulent transfer.thie extent that some wrongful conduct is required
for establishing “alter ego” liability, this extreshnary stripping of Maxus’ assets, if proven, is
arguably sufficient, at least for jurisdictionalrpases.

It is important to keep in mind that the alter efpeory is a theory of piercing the
corporate veil.

The corporate entity is distinct, although all omajority of its

stock is owned by a single individual or corporatior although
the corporation is a so-called "family" or "closmrporation or is a
professional service corporation consisting of pesslicensed to
engage in a particular profession. In certain ecirstances, courts
can pierce the corporate velil, that is, disregheddorporate entity
and treat the shareholder and his or her corpora® a single
entity. In such cases, the corporation is treatetha alter ego of
the shareholder, thereby rendering the sharehdialele for the

obligations of the corporation.
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A court can pierce the corporate veil of an entityere there is
fraud or where a subsidiary is in fact a mere ursgntality or alter
ego of its owner. The imposition of liability orcantrolling person
is not limited to situations where the corporatisran individual's
alter ego, but extends to an individual who exexdtigeneral
control over the corporation and who had the abibtcontrol the
specific activity upon which the primary violatiavas predicated.
Moreover, the corporate entity will not be disretgd in aid of
fraud or where to do so would work an injusticed #me alter ego
doctrine may not be applied so as to prejudiceritjets of an
innocent third party who has dealt with the corpioraas such.

Although single or controlling ownership alone does support a
disregard of the corporate entity, and even inogeclcorporation,
the principal or sole stockholder, permitted by avplay an active
role in management, may deal with third partiehaut incurring

personal liability, as long as the separate cotpordentity is

maintained, where the corporate fiction is merelyadter ego or
business conduit of an individual, it may be diarelgd in the
interest of securing a just determination of amoactThe alter ego
doctrine arises when a plaintiff comes into cod@insing that an
opposing party is using the corporate form unjustiyd in

derogation of the plaintiff's interests.

18 Am Jur 2d Corporatior 51 (Lexis ed. 2008)

Repsol and YPF agree that there is a consonaneedetthe alter ego doctrine and the
doctrine of piecing the corporate veil. (See Aug®is2008 transcript at page 30). In their reply
brief, Repsol argues:

Plaintiffs want this Court to accept that there aisdifference
between the elements of alter ego jurisdiction altegr ego
liability. There is not. The courts make no distion between the
elementsrequired to establish jurisdiction based on atgo and
liability based on alter ego. Seltze839 F. Supp. 2dat 610;
Ventron 94 N.J at 500-01.

Because corporate veil piercing requires that dremqt's use of the
subsidiary_causthe plaintiffs harm, corporate veil piercing cabno
be used to hold a parent corporation responsibl¢hi® acts of a
subsidiary that occurred decades before the paemiired the
subsidiary. Scott v. NG US 1, In@81 N.E.2d1125, 1133 (Mass.
2008); W. Fletcher, Cyclopedia of the Law of Prev&torporations
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8 41.1; see also Ziegler v. Delaware County Dailnds 128 F.
Supp. 2d790, 798-99 (E.D. Pa. 2001).

[Repsol Reply Brief p. 15]

In other words, if there is enough evidence toqadhe corporate veil under the alter ego
theory, there is enough evidence to allow jurisdict The “alter ego” theory is really one of
liability and not jurisdiction; however, if theres i“alter ego” liability there are more than
sufficient contacts to establish jurisdiction. Besa the extent of liability and damages, if any, is
determined by either the piercing of the corpoxegi¢ or by the alleged fraudulent transfer, there
is no need to independently decide whether jurigicalso might be proper under the “cohesive
economic unit” theory alone. This is true particlylaf the extent of Repsol’'s and YPF's liability
is eventually limited to the wrongful act which fies the basis for “alter ego” liability, in this
case the fraudulent transfer and not the entiresaafsthe remediation. At the same time, unless
there is enough evidence to pierce the corporatend hold Repsol and YPF vicariously liable
for the obligations of Maxus and Tierra, at leasthie extent of any fraudulent transfers, there is
little point in keeping them in this case. In esserthe merits and the jurisdictional issues are
identical. YPF and Repsol argue that they shoutdoeosubject to involvement is this litigation
whose costs may be substantial if, in the end, thilyhave no liability. While it might be
convenient to decide these issues early in thgation, NJDEP and OCC have at least made out
a prima facie case for piercing the corporate aei, with much merits discovery ahead, it

would be premature to dismiss this claim, whichimditely will require a jury trial if not

dismissed by summary judgment. G-I Holdings, Ind&nnet (In re G-I Holdings, In¢.380 F.
Supp. 2d469, 478 (D.N.J. 2005) explains that while “theu@® conclusion is not without doubt,
the Court finds that [in New Jersey] the doctrifigiercing the corporate veil is a legal remedy

entitling Defendants to a jury trial.” Accariferni ex rel. Burstein v. Harry M. Stevens, .In887
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N.J. Super160, 199 (App. Div. 2006) (“The issue of pierciting corporate veil is submitted to
the factfinder, unless there is no evidence seafficto justify disregard of the corporate form.”)
Moreover, since jurisdiction is established indefmily by the fraudulent transfer claim,
jurisdiction is proper in any event.

While the case for “alter ego” liability and piengi the corporate veil may be easier for
YPF than for Repsol because YPF is Maxus’ direcempiaand because the alleged fraudulent
transfer was made to a subsidiary of YPF, Repsallégedly the recipient of an interest-free
$325 million loan that has never been paid and neser be paid. In either case, there is enough
to allow this case to proceed. Repsol and YPF lglearderstand that the cases for jurisdiction
and liability against each of them are differend afor that reason, submitted separate motions
and briefs on the issues even though they aresepred by the same counsel.

Regardless of the theory of jurisdiction, generagecific, it is also necessary for me to
decide whether or not it is unreasonable or bumi®esto require Repsol and YPF to defend this
action in New Jersey. Whether or not they are wcsty liable through Maxus or Tierra or
directly liable for a fraudulent transfer (withawtgard to the amount of damages for which they
may be liable), Repsol and YPF surely knew whay there getting themselves into when they
purchased Maxus and Tierra with full knowledge béit extensive exposure to gigantic
environmental claims in New Jersey. As large glopatrochemical companies, even the
substantial litigation costs here will not be amu@ burden. If NJDEP’s and OCC'’s allegations
are true, and can be proven, Repsol and YPF wglifiably be required to defend this case.
NJDEP and OCC deserve the chance to try to progg tase because they have alleged
sufficient facts, supported by limited jurisdictadrdiscovery, as required under New Jersey law.

Under these circumstances there is no unfairnessurprise, and no undue burden; requiring
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Repsol and YPF to appear is not unreasonable. Hetenance of this lawsuit does not offend
due process because: “[d]ue process requirementsasisfied when in personam jurisdiction is
asserted over a nonresident corporate defendanh#sa“certain minimum contacts with [the
forum] such that the maintenance of the suit dag¢sffend ‘traditional notions of fair play and

substantial justice.” Helicopteros Nacionales Deldinbia, S.A. v. Hall 466 U.S 408, 104

S. Ct 1868, 80 L.Ed.2d04, quotinginternational Shoe Co. v. Washingi®upra 326 U.S at

316, 66_S. Ctat 158, 90 L. Edat 102. Under these facts fair play and justreer®t offended in
any way.
Repsol's and YPF's motion to dismiss the complasntdenied. Their motion to bar

OCC's crossclaims is also denied.
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