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Plaintiff, the State of New Jersey, Department of Treasury, Division of Investment, on
behalf of Common Pension Fund A (“NJ DOI”), by its attorneys, Cohn Lifland Pearlman
Herrmann & Knopf LLP and Wolf Popper LLP, alleges the following based upon the
investigation of NJ DOI and its counsel, including a review and analysis of the public filings of

Merrill Lynch & Co., Inc. (“Merrill”) and Bank of America Corporation (“Bank of America”)



with the U.S. Securities and Exchange Commission (the “SEC”); research reports by securities
analysts; transcripts of Merrill and Bank of America conference calls; press releases and media
reports; agreements between NJ DOI and Merrill; and other documents and materials related to
Merrill.

NATURE OF THE ACTION

1. NJ DOI brings this action for breach of contract and negligent misrepresentation
to enforce NJ DOI’s rights with respect to (i) NJ DOI’s purchase of $300 million of Merrill
9.00% Non-Voting Mandatory Convertible Non-Cumulative preferred stock Series 1, with a
liquidation preference of $100,000 per share (“Series 1 Preferred Shares” or “Preferred Shares”),
pursuant to a “Share Subscription Agreement” between NJ DOI and Merrill dated as of January
15, 2008, and (ii) NJ DOI’s exchange of those Preferred Shares for 11 million shares of Merrill
common stock (at an exchange ratio of $27.68 per common share) pursuant to a “Share
Exchange Agreement” between NJ DOI and Merrill, dated as of July 28, 2008.

1. Merrill Lynch repeatedly misrepresented its financial position to the NJ DOI and
investors generally. If NJ DOI had known Merrill’s true financial condition, it would not have
participated in the January 2008 offering and would not have agreed to a conversion in July 2008
that gave up anti-dilution reset rights. Second, Merrill represented that all investors would
receive the same economic terms in the conversion. NJ DOI communicated to Merrill repeatedly
that that fact was critical to its decision to convert. Merrill breached that representation to NJ
DOI by giving one investor a preferential deal.

2. Specifically, Merrill breached the representations and warranties in the Share

Subscription Agreement and the Share Exchange Agreement in two respects.
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3. First, Merrill breached the representations and warranties in the Share
Subscription Agreement and Share Exchange Agreement that (i) reports filed with the SEC “did
not ... contain any untrue statement of a material fact or omit to state any material fact required
to be stated therein or necessary in order to make the statements therein, in light of the
circumstances under which they were made, not misleading” (Section 3.6(a)); (ii) Merrill’s
financial statements filed with the SEC were “prepared in accordance with GAAP [generally
accepted accounting principles]” and “fairly present in all material respects the consolidated
financial position of the Company” (Section 3.6(b)); and (iii) Merrill *has implemented and
maintains disclosure controls and procedures and internal control over financial reporting
designed to ... provide reasonable assurance regarding the reliability of financial reports and the
preparation of financial statements for external purposes in accordance with GAAP” (Section
3.6(c)).

4. In fact, Merrill’s financial statements were incomplete, did not “present in all
material respects the consolidated financial position of the Company” and were not “prepared in
accordance with GAAP,” as was represented and warranted by Sections 3.6(a)-(c) of the Share
Subscription Agreement and Share Purchase Agreement.

5. Merrill disclosed certain assets in SEC filings on only a “net” basis, and under-
stated Merrill’s exposure to in excess of $58.0 billion of high risk corporate Collateralized Debt
Obligations, Collateralized Loan Obligations, Residential Mortgage-Backed Securities and
Commercial Mortgage-Backed Securities that were purportedly hedged by monoline insurers

(the “High Risk Insured Assets”).
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6. The Merrill financial statements filed with the SEC beginning with the third
quarter of 2007 through the third quarter of 2008 were in violation of GAAP (Statement of
Financial Accounting Standards 107 and 133, Accounting Principles Board No. 28, Statement of
Position 94-6, among others) since, inter alia, they failed to disclose the existence and the
associated risks and uncertainties for: (i) in excess of $58.0 billion of High Risk Insured Assets;
and (ii) that the insurance coverage for the risk exposures of the High Risk Insured Assets
(disclosed in January 2009 as being $58.0 billion at September 26, 2008 and $50.3 billion at
December 26, 2008) was obtained from monoline insurers that were themselves at risk of
defaulting as evidenced by downgrades in their credit ratings beginning in 2007.

7. Merrill first revealed the under-reporting of these High Risk Insured Assets and
the magnitude of Merrill’s reliance on monoline insurers at year-end December 26, 2008.

8. Merrill further breached the representation and warranty in Section 3.13 of the
Disclosure Statements to the Share Exchange Agreement that if Merrill allowed any of the other
six holders of Preferred Series to convert their Preferred Shares to a new series of preferred
shares, those preferred shares “will have a reference price” of $33.00.

9. Merrill represented that all investors except one would be converting their
preferred stock into common and would be foregoing the anti-dilution reset feature. Merrill also
represented that the one investor not receiving common stock had regulatory issues that
precluded that investor from owning common stock, so that investor was receiving a new class
of preferred stock that had a reference price of $33.00 and did not contain an anti-dilution reset
feature.  Merrill represented that the terms of the preferred stock issued to this one investor

would be “economically equivalent” to the terms being offered to all other investors.
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10. In fact, Merrill entered into a contemporaneous agreement with a different Series
1 shareholder (TPG-Axon Capital), holding $500 million of the Preferred Shares, providing for
the issuance of a new series of preferred shares (Series 3) with a $22.50 reference price — terms
that were substantially more valuable than the terms for conversion of NJ DOI’s Preferred
Shares into Merrill common shares.

11.  The preferential terms that Merrill agreed to with TPG violated Merrill’s
representation and warranty to NJ DOI that any new issuance of preferred shares “will have a
reference price” of $33.00.

12. NJ DOI agreed to exchange its Preferred Shares, and forfeit valuable anti-
diluation features, in reliance on the completeness and accuracy of Merrill’s representations and
warranties. Because of Merrill’s true adverse, undisclosed financial condition, Bank of America
was required on January 15, 2009 to sell common stock warrants to the U.S. government. Those
warrants would have triggered anti-dilution provisions of the Preferred Shares entitling NJ DOI
to 19.4 million (rather than 11 million) Merrill common shares.

13. NJ DOI seeks, as a remedy for Merrill’s breach of its representations and

warranties, and negligent misrepresentation, to be awarded rescissory or compensatory damages.
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THE PARTIES

14. Plaintiff, the State of New Jersey, Department of Treasury, Division of
Investment, is an instrumentality of the State of New Jersey, with offices at 50 West State Street,
Trenton, New Jersey.

15.  The New Jersey Division of Investment manages investments for at least seven
public retirement systems, providing benefits for more than 780,000 current and future retirees.

16.  Common Pension Fund A is a common trust fund managed by the New Jersey
Division of Investment, established pursuant to N.J.S.A. 52:18A-90.1.

17.  The New Jersey Division of Investment has the authority to commence litigation
on behalf of the Common Pension Fund A.

18. Defendant Merrill was, at relevant times, a business entity organized under the
laws of the State of Delaware.

19. Merrill does business and maintains offices in Hudson County, New Jersey.

20.  On December 5, 2008, Merrill’s shareholders approved the Merger Agreement
between Merrill and Bank of America Corporation (“Bank of America”) pursuant to which
Merrill agreed to be acquired by Bank of America.

21.  The merger was consummated on January 1, 2009 (the “Merger”).

22. Merrill, in connection with the Merger, was merged into a wholly-owned
subsidiary of Bank of America.

23. Defendant Bank of America is a Delaware corporation with its principal offices

located in Charlotte, North Carolina.
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24. At all relevant times, Bank of America operated as a bank and financial holding
company.

25. Bank of America, as the successor entity in the merger, currently does business
under the name Bank of America Merrill Lynch.

26. Bank of America does business and maintains offices in Hudson County, New
Jersey.

27, Bank of America is liable for the acts and omissions alleged herein as the parent
company and successor-in-interest to Merrill.

28.  Among other things, Bank of America assumed Merrill’s obligations under Series
1, Series 2, and Series 3 of the Preferred Shares (as further described herein) and thus is a
necessary party for NJ DOI to obtain complete relief.

29.  Section 6.10 of the Share Subscription Agreement and the Share Exchange
Agreement vest “exclusive jurisdiction” over any dispute rising out of those agreements in “the
appropriate courts of the State of New Jersey.”

30.  Section 6.10 of the Share Subscription Agreement and the Share Exchange
Agreement provides that New York substantive law shall be applied to the claims asserted
herein.

SUBSTANTIVE ALLEGATIONS COMMON TO EACH CAUSE OF ACTION

l. Background of Merrill’s Financial Difficulties

A. Merrill’s Portfolio of High Risk Assets

31. Merrill reported net losses in each of the four quarters of 2007.
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32.  Those losses were substantially attributable to declining values of complex
financial instruments such as securitizations and collateralized debt obligations, categories of
asset-backed securities and mortgage-backed securities, including related derivative positions
used as either hedges or investments in their own right.

33.  Securitization involves the pooling of mortgages or other cash-flow producing
financial assets, such as bonds and car loans, into securities that are then sold to investors.

34. Merrill originated mortgages and other loan products primarily to aggregate and
securitize those instruments into “asset-backed” (“*ABS”) or “mortgage-backed” (“MBS”)
securities to be sold to third parties.

35.  Asset-backed securities (or ABS) generally refer to non-real estate securitized
fixed income investments, such as securities backed by car or credit card loans.

36. Mortgage-backed securities (or MBS) generally refer to fixed income investments
backed by real estate mortgages.

37.  Collateralized Debt Obligations (“CDOs”) are a generic category of all
securitized fixed-income assets.

38. Merrill receives fees for structuring and distributing the CDOs and asset and
mortgage-backed securities sold to investors.

39.  CDO assets are divided into different tranches with varied levels of risk and
return: super senior and senior tranches (rated AAA), mezzanine tranches (rated AA to BB), and

equity tranches (unrated).
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40.  Merrill defined super senior ABS CDOs in its 2007 Form 10-K as “the senior
most tranche in an ABS CDOs capital structure” with “priority to the proceeds from liquidated
cash ABS CDO assets.”

41.  The credit rating of the super senior ABS CDOs was “typically AAA at inception
of the underwriting.”

B. Monoline Insurance

42. Monoline insurance is insurance for debt instruments, such as ABS, MBS, CDOs,
or leveraged loans, which guarantee the timely payment of bond principal and interest.

43.  The insurance is called “monoline” because it is issued by insurers that insure
only financial assets.

44. A common type of monoline insurance is called a “credit default swap.”

45, In a credit default swap, one party (a monoline insurer such as MBIA, Inc.)
insures the risk of loss on a debt instrument in return for premium payments during the term of
the credit default swap.

46. Because monoline insurance and credit default swaps are intended to protect
against loss, they are sometimes referred to as a hedge.

47.  AIG, although not technically a monoline insurer, also provided insurance against
loss to financial assets similar to the insurance provided by monoline insurers.

48. Other monoline insurers include ACA Capital Holdings Inc., XL Capital Ltd., and
Ambac Financial Group, Inc.
49, Monoline insurers earn small annual premiums that are customarily less than 1%

of the stated value of the issued financial assets.
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50.  When the risk that insured assets may default increases, the risk that the monoline
insurers may be unable to pay the insured amounts also increases.

51.  The insurer’s credit rating may be lowered when the likelihood of pending or
potential claims increases.

52, In accordance with GAAP, the insured party is required to disclose if the amount
of its monoline insurance is compromised due to the lowered credit of monoline insurers, and
then take an appropriate write-down or reserve.

53. As U.S. Secretary of the Treasury, Timothy Geithner stated in a July 10, 2009,
speech to House Financial Services and Agriculture Committees, Joint Hearing on Regulation of
OTC Derivatives, the monoline insurers were thinly capitalized, yet sold enormous amounts of
protection far beyond their ability to pay:

Under our existing regulatory system, some types of financial institutions were

allowed to sell large amounts of protection against certain risks without adequate

capital to back those commitments. The most conspicuous and most damaging

examples of this were the monoline insurance companies and AIG. These firms

and others sold huge amounts of credit protection on mortgage-backed

securities and other more complex real-estate related securities without the

capacity to meet their obligations in an economic downturn.

Banks were able to get substantial regulatory capital relief from buying credit

protection on mortgage-backed securities and other asset-backed securities from

thinly capitalized, special purpose insurers subject to little or no initial

margin requirements

The apparent ease with which derivatives permitted risk to be transferred and

managed during a period of global expansion and ample liquidity led financial

institutions and investors to take on larger amounts of risk than was

prudent.
[Emphasis added.]
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54, Financial institutions, such as Merrill, took advantage of this lack of regulation of
the monoline insurers to create the appearance of a safety net on the potential for losses on its
CDOs and other risky financial assets.

55. Prior to the fourth quarter or 2007, Merrill did not quantify its reliance on
monoline insurers.

56. In the 2007 Form 10-K, filed February 28, 2008, Merrill only disclosed its
exposure to monoline insurers on U.S. super-senior ABS CDS of $19.9 billion.

57. It was not until January 16, 2009 that Merrill disclosed its aggregate exposure to
monoline insurance.

58. In a Form 8-K filed on January 16, 2009, Bank of America, as the surviving
corporation in the Merger, acknowledged that as of year end December 26, 2008 Merrill had a
previously undisclosed concentration of $50.3 billion of monoline insurance, in addition to the
previously disclosed $19.9 billion of monoline insurance underlying the super senior U.S. ABS
CDOs. The Form 8-K further disclosed that Merrill’s concentration of monoline insurance at
September 26, 2008 (in addition to the insurance on the U.S. Super Senior ABS CDOs) was
$58.0 billion.

1. Merrill’s Third Quarter 2009 Financial Performance

59. Merrill issued a press release on October 5, 2007 pre-announcing preliminary
third quarter 2007 operating results, disclosing that the Company had been unable to sell billions
of dollars of its CDOs, and that it would take “[w]rite-downs of an estimated $4.5 billion, net of
hedges, related to incremental third quarter market impact on the value of CDOs and sub-prime
mortgages.”

60.  On October 24, 2007, Merrill issued a press release stating that actual write-
downs for the third quarter were $7.9 billion.

61. Merrill described the $7.9 billion in write-downs as “significantly greater than the

incremental $4.5 billion write-down Merrill disclosed at the time of its earnings pre-release.”
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62. On November 7, 2007, Merrill filed its Form 10-Q for the third quarter of 2007
with the SEC.

63. Merrill’s third quarter Form 10-Q substantially incorporated the financial results
and financial information quoted above from the October 24, 2007 press release and represented
that the financial disclosures in the Form 10-Q complied with GAAP.

64. Merrill’s third quarter Form 10-Q, however, only disclosed Merrill’s exposures
net of hedges (including monoline insurance) to the High Risk Insured Assets and to Merrill’s
“AAA-rated super senior CDO net exposure.”

65. Merrill failed to disclose its gross exposure to the High Risk Insured Assets, and
the gross amount of monoline insurance established as a hedge against that gross exposure.

66. Merrill’s disclosure of the High Risk Insured Assets on a net basis, rather than a
gross basis, obscured the risk of loss on the High Risk Insured Assets as well as the risk that the
monoline insurers could fully satisfy their obligations in the event of a default on the High Risk
Insured Assets.

67.  Merrill’s third quarter 2007 Form 10-Q was materially false and misleading,
among other reasons, because Merrill’s risk of loss on CDOs and High Risk Insured Assets,
including “AAA-rated super senior CDOs,” was dependent on undisclosed concentrations of
Merrill’s monoline insurance.

1. NJ DOI’s January 15, 2008 Investment In Merrill Series 1 Preferred Shares

68.  On January 15, 2008, Merrill and NJ DOI executed the share Subscription

Agreement pursuant to which NJ DOI purchased 3,000 shares of Merrill’s Series 1 Preferred

Stock for $300 million.

12
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69. NJ DOI’s Preferred Share purchase was part of a seven-investor private
placement of an aggregate of $6.6 billion of Preferred Shares.

70.  On January 15, 2008, Merrill announced, first in a press release and later that
same day in a more detailed Form 8-K filed with the SEC, that it had enhanced its capital
position by reaching *“separate agreements with each of Korean Investment Corporation, Kuwait
Investment Authority, Mizuho Corporate Bank, TPG-Axon Capital, The New Jersey Division of
Investment, The Olayan Group and T. Rowe Price Associates, Inc. ... to sell an aggregate of
66,000 shares of newly issued 9.00% Non-Voting Mandatory Convertible Non-Cumulative
Preferred Stock, Series 1, par value $1.00 per share and liquidation preference $100,000 per
share [i.e., the Series 1 Preferred Shares], at a price of $100,000 per share, for an aggregate
purchase price of approximately $6.6 billion.”

A. Representations And Warranties In The Share Subscription Agreement

71.  The Share Subscription Agreement contained a number of “Representations and
Warranties™ (as titled by the agreement) by Merrill concerning its financial statements.

72.  Section 3.6(a) represented and warrantied that “[s]ince January 1, 2005, the
Company and each of its Subsidiaries has timely filed or furnished all reports, registration
statements, proxy statements and other materials, together with any amendments required to be
made with respect thereto, that were required to be filed with (A) the SEC under the Securities
Act or the Exchange Act, (B) the Office of Thrift Supervision, (C) the Federal Deposit Insurance
Corporation (“FDIC”), (D) the Federal Reserve Board, or (E) any other federal, state or foreign
Governmental Entity...” and that all such reports “complied in all material respects with all of the
statutes and published rules and regulations enforced or promulgated by the regulatory authority

13
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with which they were filed and (A) with respect to reports filed with the SEC, did not as of the
date of filing thereof with the SEC contain any untrue statement of material fact or omit to state
any material fact required to be stated therein or necessary in order to make the statements
therein, in light of the circumstances under which they were made, not misleading and (B) with
respect to all other reports, were complete and accurate in all material respects as of their
respective dates.”

73.  Section 3.6(b) represented and warrantied that “[e]ach of the consolidated balance
sheets, and the related consolidated statements of income, changes in stockholders’ equity and
cash flows, included in the Reports filed with the SEC under the Exchange Act (A) have been
prepared from, and are in accordance with, the books and records of the Company and its
Subsidiaries, (B) fairly present in all material respects the consolidated financial position of the
Company and its consolidated Subsidiaries as of the dates shown and the results of the
consolidated operations, changes in stockholders’ equity and cash flows of the Company and its
consolidated Subsidiaries for the respective fiscal periods or as of the respective dates therein set
forth... (C) complied as to form, as of their respective dates of filing with the SEC, in all material
respects with applicable accounting requirements and with the published rules and regulations of
the SEC with respect thereto and (D) have been prepared in accordance with GAAP consistently
applied during the periods involved....”

74.  Section 3.6(c) represented and warrantied that “[t]he records, systems, controls,
data and information of the Company and its Subsidiaries are recorded, stored, maintained and
operated under means (including any electronic, mechanical or photographic process, whether
computerized or not) that are under the exclusive ownership and direct control of the Company

14
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or its Subsidiaries or accountants (including all means of access thereto and therefrom)... The
Company (A) has implemented and maintains (x) disclosure controls and procedures and (y)
internal control over financial reporting... designed to (x) ensure that material information
relating to the Company, including its consolidated Subsidiaries, is made known to the chief
executive officer and the chief financial officer of the Company by others within those entities,
and (y) provide reasonable assurance regarding the reliability of financial reporting and the
preparation of financial statements for external purposes in accordance with GAAP, respectively,
and (B) has disclosed, based on its most recent evaluation prior to the date hereof, to the
Company’s outside auditors and the audit committee of the Company’s Board of Directors (x)
any significant deficiencies and material weaknesses in the design or operation of internal
control over financial reporting... that are reasonably likely to adversely affect the Company’s
ability to record, process, summarize and report financial information and (y) any fraud, whether
or not material, that involves management or other employees who have a significant role in the
Company’s internal control over financial reporting.”

75. Merrill acknowledged in Section 3.16, that NJ DOI “will rely upon the truth and
accuracy of the foregoing representations.”

76.  Merrill’s representations and warranties contained in Section 3.6 of the Share
Subscription Agreement were materially false as of January 15, 2008 due to Merrill’s materially
false and misleading and incomplete third quarter 2007 Form 10-Q.

B. Series 1 Preferred Shares’ Mandatory Conversion Ratios

77.  The Certificate of Designations for the Preferred Shares were filed with the SEC
as an exhibit to a Form 8-K on January 16, 2008.

15
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78.  The Certificate of Designations outlined the rights of the Series 1 Preferred
Shares (the “Certificate of Designations™).

79.  The Series 1 Preferred Shares were entitled to 9.00% dividends.

80. Under Section 3(a) of the Certification of Designations, the Series 1 Preferred
Shares, if not converted earlier, would automatically convert into Merrill common stock on
October 15, 2010 (the “mandatory conversion date”).

81.  The initial reference price for conversion of the Preferred Shares was $52.40 per
share (based on the three-day average closing price of Merrill Common Stock as of January 11,
2008).

82.  Section 3(a) provided three separate scenarios for the exchange ratio of the
Preferred Shares into common stock based on the average closing price of Merrill common stock
immediately prior to conversion.

83. First, if the 20-day average price was higher than $61.30 (calculated as 117% of
the reference price of $52.40 per share), investors would receive approximately 1,631 Merrill
common shares for every one share of Series 1 Preferred Shares (calculated by dividing the
$100,000 liquidation preference of each Preferred Share by $61.30 per share).

84.  Second, if the 20-day average price was lower than or equal to $52.40, investors
would receive approximately 1,908 common shares for every one share of Preferred Shares
(calculated by dividing the $100,000 liquidation preference of each Preferred Share by $52.40
per share).

85.  Third, if the 20-day average price was between $52.40 and $61.30, investors
would receive between 1,631 and 1,908 common shares for every one share of Series 1 Preferred

16
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Shares (calculated by dividing the $100,000 liquidation preference of each Preferred Share by
the 20-day average price of Merrill common shares).

86.  Under Section 3(b) of the Certificate of Designations, investors could elect to
convert each Preferred Share anytime prior to October 15, 2010 into 1,631 common shares of
Merrill, which represented the minimum number of shares permitted under the conversion
formula.

C. Preferred Shares Reset Feature

87.  The Preferred Shares had a reset feature, pursuant to Sections 3(a)(ii)(A) and
3(a)(vii) of the Certificate of Designations.

88. In the event Merrill issued, in the aggregate, on or before January 15, 2009, $1
billion or more of common stock or securities that were convertible into or exchangeable or
exercisable for common stock, the reference price of the Series 1 Preferred Shares (which was
initially $52.40) would be reset to the lowest common share price or purchase price per share
contained in any of the reset triggering securities issued.

89.  This reset reference price was subject to upward adjustment comparable to a
reduction in the initial conversion rate, based on subsequent price appreciation on Merrill
common stock (similar to the adjustment feature of the initial reference price).

90.  For example, if Merrill issued $1 billion or more of common stock on or before
January 15, 2009, at $20.00 per share, the reference price would be reset to $20.00 enabling NJ
DOI to convert on October 15, 2010 its Series 1 Preferred Shares into 15 million shares of

Merrill Common Stock ($100,000 / $20.00 = 5,000 x 3,000 = 15 million).
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91.  Those 15 million shares would be subject to revision downward in the event that
Merrill Common Stock appreciated (by as much as 17% above the $20.00 reference price) after
the reset event.

92.  Any appreciation above 17% would not result in further dilution of the number of
shares received on conversion.

93.  The reset feature was an important right of the Series 1 Preferred Shares to NJ
DOI to avoid dilution to its equity interest if Merrill raised equity capital at prices below $52.40
per share.

V. Merrill Announces Its 2007 Fourth Quarter Earnings Results
On January 17, 2008

94.  Merrill, in Section 3.7 of the Disclosure Schedules annexed to the Share
Subscription Agreement, informed NJ DOI that: “the Company intends to report a material net
loss for the Fourth Quarter as a result of material losses and writedowns attributable to subprime,
Collateralized Debt Obligations (*CDOs’) and other asset classes, including monoline exposure.
It is possible that these losses and writedowns could cause the Company’s capital ratio to fall
below the level required by the [SEC] to be classified as ‘well capitalized.””

95.  On January 17, 2008, Merrill issued a press release, prior to the opening of the
U.S. securities markets, reporting its operating results for the fourth quarter of 2007.

96. Merrill’s net loss for the fourth quarter of 2007 was $9.8 billion, or $12.01 per
diluted share, significantly below net earnings of $2.3 billion, or $2.41 per diluted share for the

fourth quarter of 2006.
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97.  The fourth quarter loss was primarily the result of write-downs that Merrill took
in the quarter of $11.5 billion against U.S. Super Senior ABS CDOs and U.S. sub-prime
residential mortgages to reflect the resale value of those assets.

98. In addition, Merrill recorded in the fourth quarter a negative credit valuation
adjustment of $2.6 billion against hedges with monoline insurers on U.S. ABS CDOs.

99. A credit valuation adjustment is a charge against income that reflects the
decreased likelihood that a monoline insurer will satisfy its obligations under an insurance
policy.

100.  Merrill disclosed in its Form 10-K for fiscal 2007, filed with the SEC on February
28, 2008, for the first time, that Merrill had $30.4 billion of outstanding Super Senior CDOs and
a hedge against that position of $23.6 billion in monoline insurance.

101. Merrill’s fourth quarter 2007 financial results and 2007 Form 10-K were
materially false and misleading because, among other things, Merrill did not disclose in excess
of $50 billion in exposure to High Risk Insured Assets purportedly secured by over $50 billion in
monoline insurance.

102. This concentration of hedges with monoline insurers created a material risk factor
that was undisclosed to investors, including NJ DOI.

103.  This information was first disclosed on January 16, 2009, when Bank of America
announced Merrill’s financial results for the period ended December 26, 2008.

V. Merrill Announces Its First Quarter 2008 Earnings Results On April 17, 2008

104. Merrill issued a press release on April 17, 2008, prior to the opening of U.S.

trading, reporting operating results for the first quarter 2008.
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105.  Merrill’s net loss for the first quarter of 2008 was $1.96 billion, or $2.19 per
diluted share, compared to net earnings of $2.16 billion, or $2.26 per diluted share for the first
quarter of the prior fiscal year.

106. When Merrill held its conference call on April 17, 2008, at 8:00 a.m., to discuss
its First Quarter 2008 earnings, John Thain, Merrill’s then-CEO, stated that “l would
characterize our First Quarter results as good operating results in a very difficult environment...
In terms of leverage, we have been reducing our balance sheet... Our leveraged loan book was
down from $18 billion at the end of the Fourth Quarter to $14 billion... Those were done
through cash sales, right around our marks... Our subprime position is down from $2.7 billion to
$1.4 billion. So our balance sheet’s in good shape... You saw from the press release we had
$1.5 billion of net write-downs on ABS CDOs, obviously much, much lower than the Fourth
Quarter of last year.”

107.  Merrill’s First Quarter 2008 financial results were materially false and misleading
because, among other things and as detailed below, Merrill continued to not disclose its over $50
billion of exposure to additional High Risk Insured Assets tha