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PLainti f f  Abbe R. Ti-ger, Chief of the New i lersey Bureau of

Secur i t ies ( "Bureau Chief"  or  "P la in t i f f " ) ,  hav ing of f ices at  l -53

Halsey Street, City of Newark, County of Essex, StaLe of New

,-Tersey, by way of Verified Complaint against the above-named

defendants,  says:

PREI.IMINARY STATEMEI{T

This case arj-ses from the sale of unregistered securit ies and

fraudulent conduct by defendant Thomas '.T. Fagan ("Fagan"), the

defendant entit ies he control led, and his wife Candace Fagan.

Fagan, who has never been and is not now registered to seIl

securit ies, sold Energex Systems, Inc. ("Energex" ) stock for

more than ten (10) years, since at least 2000 through at least

February 201L.  He ra ised approx imate ly  $9.5 miLLion f rom

approximaLely 784 investors, including approximately 228

investors from New Jersey, without providing any disclosures

to investors prior to the stock purchases, lncluding the fact

that he was not registered wit,h Lhe Bureau Lo selL securit , ies.

Although Energex was effectively non-revenue producing, Fagan

transferred more than $2.A miLl ion to himself under more than

a dozen d.i f ferent descript ions. Thousands of addit ional

Energex doll-ars were admittedly spent by Fagan for his and his

wife's benefit  t .hrough the use of an Energex American Express

("Amex") charge card. Fagan also withdrew thousands of

dol-lars from Energex's account through ATM cash withdrawals at
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casinos and other Locations. This diversion of corporate

funds to Fagan was material informatj.on that should have been,

but was not, discLosed to investors in Energex.

In 2009, Fagan founded defendant, Arbios Acquisition Partners,

LLC ($AAP") to gain control of defendant, Arbj.os Systems, fnc.

( "AgI " ) ,  and commenced se l l ing  ASI 's  secur i t ies ,  i .e . ,  ASI

sitock (I'ASI Stock') and unregistered. ASI Promissory Notes

(.ASI Promissory NoLes"). Fagan also: (1) conuningled. funds

among the entj.ties t (2) used AAP funds for his personal use,

direct,ly and t,hrough Energexr (3) used ASI funds for hig

personal use; (4) used AAP fund.s to pay Energex Amex bills;

(5) operated defendants Energex and AAP as unregistered

broker-dealers; and t6) continued to operat,e AAF for t,he

receipE of money used' for Fagan's personal benefit,, well

beyond the time needed to fulfill the stated purpose of AAP.

Once again, this was material information that should have

been, but was not, disclosed to invest,ors in theee entit ies.

rn total, Fagan benefitted financially from his misuse of

Energex, AAP and ASI funds in the amount of approximately $2.3

mill ion. As a result of Fagan's conduct, the defendant

entities have littIe or no money in their bank accounts. The

fil ing of this action is necessary for violatlons of the

registration and antifraud provisions of Lhe New ,Jersey

Uniform Secur i t ies Law (1997),  I \T. ,J.S.A. 49:3-4'7 et  ses.



? Prospective investors were defrauded by, among othe:: things:

a. the omission of rnaterial inforrnation by Fagan and Energex .

in connecLion with t,he offer, purchase and/or sale of the

Energex Stock;

b. The failure to disclose Fagan's misuse of Energex, AAP

and ASI funds, most of which were investor funds;

g. the course of business.of Energex, ASI and.AAP, through

Fagan, which operated as fraud or deceit on investors;

and 
\

the acts of defendants Energex, through Fagan, and

Candace Fagan in using and allowing investor funds to be

used for their own purposes.

JTIRISDICTION AI{D \TENTIE

The N€w,fersey Bureau of Securities (Lhe "Bureau") is a etate

regulatory agency charged with 
'th" 

administration and

enforcement of the New ,fersey Uniform Securities Law (1997)

ld . . I .S .A .  4923-47  eE  seq . .  ( "Secu r i t i es  Law" ) .

Plaintlff brings .this act,ion pursuant to the Securities T,aw

for  v io la t ions of :

a. N.J.S-.A.. 49:3-52 (b) (making mat,eri.al ly false and

misleading statements or omitting facts necessary to make

the statements made not misleading);

b.  N, , f  .S.A.  4923-52(c)  {engaging in  any act  or  pract ice,  or

course of business which would operate. as a fraud or

d .
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d .

deceit upon any person in connection with the offer, sale

or purchase of  secur i t ies);

N. i r .g.A. 49:3-56 (a) (act ing as at f ,  unregistered agent)  ,

N. 'J.g.A. 49:3-S6(a) (act ing as an unregistered broker-

dealer) ;

N.,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,f .S.A! 49:3-56 (h) (ernploying an unregist,ered agent) t

and

f  .  N . , J .S .A .  49 :3 -60  ( se l1 ing  un reg i s t ,e red  secu r i t i es ) .

Plaint, i f  f  also seeks; (L) disgorgement of at least, $2.3

million from defendants Fagan and Candace Fagan (co1lectiveIy

"the Fagans") who were unjustly enriched, singularly and

collectively, by the actions of defendant, Fagan, defendant

Energex through defend.ant Fagan, d,efendant AAP through

defendant Fagan, and defendant ASI through d.efendant Fagan;

(2) freezing of the assets of the defendants; and (3)

appointment of'a receiver over Lhe defendants.

,Jurisdiction is proper over defendants for violaLions of the

Securj.ties Law that are the subjecL of this Verified Complaint

because each al leged violat, ion originated-from this State.

Therefore,  pursuanL to N. 'J .S.A.  49:3-SL,  a l l  sa les and of fers

to sel1 securities originated from New ,Jersey, whether or not

either party was then present in this State.

Venue is proper pursuant to R. 4:312(a) because it  l ies where

the cause of action arose.

a
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FARrIES

g. Plainti f f  is the principal executive of the Bureau.

L0. Defendant Fagan is an j.ndj-vidual who, at all relevant times,

resided in Emerson, New .Te:csey. Sj-nce approximately 2000,

Fagan has been the Chaj-rman of the Board, President, Chief

ExecuLive Officer and. principal st,ockholder of defendant

Energex. He also functioned as the de facto Secret,ary and

Treasurer of defend.ant Energex, alLhough he allowed a third

party figurehead t,o sign the Ene:rgex Stock certificates as the

nominal Secretary of Energex. Defendant Fagan had and

colrtinues to have fulI cont,rol over Energex's f inancee. Fagan

hae aleo been the Chairman of the Board, President and Chief

Executive Officer of defendant ASI since on or about September

2!, 2009. Defendant Fagan: is also the Managing Meniber of

defendant AAP and has been so since in or about ,January 2AA9.

He has never been registered with the Bureau in any capacity.

i.1. D€fendanL Candace Fagan is an individual who, at all relevant,

t,imes, was married to Fagan and resid.ed in Emerson, New

,Jereey. She has been licensed in New ilersey as a professional

counseLor and LCADC by t,he Board of Marriage and Family

Therapists in the New.Tersey Division of Consumer Affairs, and

malnt,ained an of f ice in Fort Lee, New rfersey and at Energex's

office in Allendale, New Jersey. There is no evidence that'

she paid rent to Energex.



12. Defendant Energex was incorporated in Delaware on or about

August 4, l-999 under the name Orthomedics, Inc. I ts name was

changed to Ort,hosonix, fnc. on or about March 23, 2000. Its

name was changed to Energex Systems, Inc. on or abouL January

!6, 2003. Defendant Energex is no longer in existence or in

good standing under the laws of t,he St,ate of Delaware, having

become inoperative and void as of March t, 20L0 for non-

payment of taxes, according to the Delaware Secretary of

State. Defendant Energex is located in Al1endale, New Jersey.

13. Defendant AAP is a DeLaware Limited l iabi l i ty company formed

on ,Janua ry 2L, 2OAg. It ceased to be in good standing on ,.Tune

L,  2009,  by reason of  neglect ,  re fusaL,  or  fa i lure to  pay an

annual tax, but remains a domestic limited liability company

formed und.er Chapter l-8 of Title 6, according to the Delaware

Secretary of State. Defendant AAP is located in A1lenda1e,

New lTersey, at the same address as Energex. Defendant AAP was

formed by Fagan for the purpose of participating in the

reorganization of ASI through ASI's Chapter LL bankruptcy

case. Defendant Fagan has control led AAP as its President and

sole managing member since its formation. Defendant Energex

aIlegedly holds an B5? member.ship interest in defendant AAP.

14. Defendant ASI is a Delaware corporation formed on or about

,June 3 , 2005. Its stock is traded on the "Over The Counter

Bul leL in Board."  Accord ing to  the Delaware Secretary of  State,



it has failed Lo file the annual franchise tax report and,pay

the franchise taxes currently due. ASI is Located in

Allendale, New ,Jersey, at the same address as Energex.

Defendant Fagan has controll-ed defendant ASI since oR or about

September 21, 2,AA9, the ef fective date of i ts Chapter 1L plan

of reorganization. Cara Fagan, Fagan's daughter, became a

Director, Secretary and Treasurer of defendant ASI after

September 2: r - ,  20A9.

FACTUAIT BACKGROITND

A . Enerqex

L5. Since in or abouE 2000 and continuing through at leasE

February 20t1,, defendants Fagan and Energ€x, through defendant

Fagan, sold eecurities in the form of the Energex Stock.

L6. The Energex Stock was not regist,ered with the Bureau, not

"federa]ly cover€dr" nor was it oiempt from registration.

L7. The Energex Stock was sold to approximat,ely 784 investors in

26 s taLes :

18. Approximately 228 of the investors $rere located in New rTersey.

l-9. A11 of Fagan's frj-ends inwested in t,he Energex Stock.

2A. On January 29, 2009, defendant Energex's website stat,ed, in

pert,inent part:

About Us
Energex Systems, Inc. is dedicated to the
development, manufacturing and marketing of
patent,ed therapeutic medical devices that use
energy sources innovat,ively to treat chronic
condit ions and diseases. Founded in t999, the



company has developed two very unique,
patented medicaL technologies, both having
international appeal to patients and the
medical community alike because of the

, 
condit ions they treat.

Looking ahead
Energex@ Device: The Company's f irst
innovative product, Energex' Device is now
available and on the market for the rel ief of
chronic TM.f pain. Using pulsed radio
freguency energy, Energex Device is a safe,
effecLive, non-invasive therapy ad.ministered
in minutes to patients

Hemo-ModuLator technology :
Ultra-violet l ight in the C band (Wc) energy
treatment of bLood-borne disehse such as
Hepatit is c, HIV/AIDS and other Ribonucleic
Acid (RNA) viruses. Unlike conventional drug
therapies that are l imited by the patient 's
ethnlcity and geno-t1pes we are hopeful that
our cLinical studies wiLL establish that this
unique therapy is safe and highly effective in

?11 ethnic groups and genotypes.

Prel iminary results of our Hepatit is C
cLinical tr iaL performed at Warren Hospital in
Phillipsburg, NJ, have shown substantial
reductions in viral l-oad for most of the tr ial
part icipants treated with the Hemo-Modulator
technology. The trial is being conducted
under an Investigat j-onal- Device Exemptj-on
(IDE) that was granted by the Federal Food and

Drug Administration (FDA) in October 2004. In
Lhe tr ial,  an average viral load reduction of
the first three participants was approxj-mately
818 in just a L7-day peri-od, and t.here have
been no adverse events.

21. Defendant Energex claims to have two (2) biotechnology

products, the immunomod.ulator a/k/ a the Hemo-modulator and the

Hemo-ster i l izer ,  in  FDA-approved c l in ica l  t r iaLs.

22. Upon information and bellef, defendant Energex may own or



license other patented products and/or processes.

23. Between in or about 2000 and Ehrough in or about April z}tt,

the main source of defend.ant Energex's fund.ing was Lhe

approximately $9.5 million generated from the sale of the

Energex Stock, plus a one-time $750,000.00 payment for the

HemomoduLator device. It also received nominal revenue from

the sale and use payments of the "Energex device.r, All other

funds used to operate Energex were from the sale of the

Energex Stock by defendant Fagan.

24. Defendant Fagan and Energ€x, through Fagan, admittedly failed

to provide prospective Energex investors with material

information prior to the offer and sale of the Energex St,ock.

25. The omitted material information includ.ed, but is not limited

L o :

a. The true insolvency of Energex as a result of Fagan's

misuse of Energex's funds;

b. t,he Energex Stock was not reEisLered or exempt from statd

or federaL registration;

c. Fagan vras not registered with the Bureau or any

gecurit ies regulator to se1l securi.t ies;

d. Defendant Energ:ex's employees and non-employees were

issued Energex corporate Amex charge cards and since in

or about 2003 through in or about 20L0, and the Energex

Amex card charges were paid by defendant Energex, without

1 0
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reimbursement to Energex;

Fagan's daughter, Cara Fagan, an Energex employ€€, made

personal purchases on the Energex Amex card for a

computer and internet service without reimbursement to

Energex;

Defendant Candace Fagan, a non-Energex ernployee, was

issued an Energex Amex card of her own ..for convenierlce,,,

according to defendant Fagan, which was used to charge

approximately $5,704.67 for meals and gasol.j.ne between in

or about 20A4 and in or about 2008, wiLhout reirnbursement

f .

for

for

g .

to Energex;

Defend,ant Candace Fagan's

her professj-onal practice

rent;

use of Energex's premises

withouL payment to Energex

h . Fagan would and did adrnittedly use Energex funds for his

and/or defendant, Candace Faganrs personal benefit

incLuding, but, not limlted to:

i .  aL Least $24,600.00 of unreimbursed, Energex funds

for his personal benefit through the use of the

Energex Amex card to pay for, among other things:

(1) j  ewelry;

(2) landscaping for the Fagans, residence;

(3)  Lr ips to  cas inos;  and

(4) a sports club membership,.

1 L



i i l .  at least. #4,679.2,8 of unreimbursed Energex funds

for defendant Candace Fagan's personal benefit

Lhrough the use of t,he Energex Arnex card to pay for

Candace Fagan's traveL expenses, which included

t,ripe to Ehe 2006 Winter Olympics in Torino, Italy,

and Florj.da, among other locations,'

i i i .  at least $8,000.00 of unreimbursed Energex funds

for personal casino hotel expenses in Lras Vegas,

Nevada;

unreimbursed personal travel to Las Vegas, Nevada,

Atlantic City, New rJersey and Torino, Italy for the

Winter Olynpics, f,or Fagan paid by Energex;

tens of thousands of dollars for political and

charitable cont,ributions unreimbursed Lo Energex

and/or; and

at leaet,  $L,970.00 for the benef i t  of  an unrelated

business,in which Fagan was involved, Mr. Sandlese;

and

rv.

v L .

a . Sjlnce at least, 2003 Lhrough and including approximately

2OAg, defendant Fagan would, and did', transfer more than

$).t million funds to himself from defendant Energex for

payroll and through additional descriptions includj.ng,

but not l imited to: (L) loans to shareholders t Q) loans

to himself,;  (3) aut,o alLowance; (4) bonusr (5) salaries -

L2



of,f icersr (6) stock sale - suspense; ( i l  suspense; (8)

AT,M withdrawals; and. (9) other. The more than $2.1

million defendant Fagan transf,erred to himself included,

but was not, limiEed to:

Payro11, auto alLowance, salary/bonus

Suspense

Obher

IrOanS

ATM withdrawals + wit,hdrawals

$ t , 2 4 6 , 9 3 8 . 0 0

I  3 3 7 , 8 4 L . 0 0

$  3 3 6 , 9 7 0 . 0 0

$  1 5 5 , 5 0 0 . 0 0

$  l - o 7  , 1 3 2 . 0 0

26. The misuse of defendant Energex's funds by defendant Energex,

througll defendanL Fagan, was made without disclosure Lo

investors of d,efendant Energex.

27. In or about April and May 2008, d.efend.ant Fagan purporLedly

reimbu*sed defendant Energex for his'personal e:<penses by

transfers of  $50,000.00 on or about Apr i l  !7,  2008, and

$24,800.00 to Energex's account on or about,  Apr i l  25,  2008.

28. The. foregoing .reimbursements were illusory because .defendant

Energex, through ilefendant Fagan, transferred the $24,800.00

and $50,000.00 back to Fagan by Energex checks issued on or

about April 25, 20A8, and May 30, 2008, respect,ively, which

resulted in no money being rei-mbursed by Fagan back to

Energer;.

29. Defendant Fagan's misuse of investor fund.s far exceeds any

other claimed rej-mbursement he may have made to Energex.

1 3



30. By engaging in the aforementioned conduct, defendant Fagan

operated defendant Energex without oversight by a Board of

Directors over his mj-suse of investor funds, and with total-

disregard and lack of control over the use of the Energex Amex

card by employees and non-employees of Energex, all without

investors' knowledge.

31-. Defendant Fagan has characterized his misuse of defendant

Energex's funds as "sloppy bookkeepj-ng."

32. On or about March 24, 2009, counsel for Fagan and Energex

appeared at the Bureau to discuss the saLe of the unregistered

Energex Stock by Energex, through Fagan. Counsel acceded to

the Bureau's demand that Energex cease and desist i ts efforts

to raise money.

33. Notwithstanding the agreement not to raise money, Energex,

through Fagan, continued to raise funds through the contj-nued

sale of Energex Stock after March 24, 2009.

34. Additlonally, in or about ,January 2009, Fagan founded and

formed defendant AAP to participate in the reorganization of

defendant ASI Ehrough ASI's Chapter l-1- bankruptcy p1an.

35. AL al l  relevant t imes, defendant AAP was control led by

defendant Fagan as the sole Managing Member.

36.  As par t  o f  AAP's acguis i t ion of  ASI ,  Fagan sol ic i ted funds

from Energex investors for the acquisit, j-on of ASI Stock.

37.  On or  about  September 2L,  2009,  a Not ice of  Ef fect ive Date and

I 4
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Deadline for Certain Claims of First, Amended Chapter L1 plan

of Reorganization was entered in the ASI bankruptcy, which

provided, among other things, that the effective date of the

ASI 's  reorganj .zat ion p lan was September 2L,  20A9.

Upon the issuance of ASI shares to AAP after the effective

date of the ASI Chapter 1-1- p1an, Fagan purportedly assigned

all r ight, t i t le, and interest in AAP's ownership of ASI

stock, to Energex without consideration.

The alleged assignment of the ASI shares to Energex by AAP is

invalid for Lack of consideration.

Energex is not l isted as a sharehoLder of ASI on ASf's

shareholder l ist maintained by i ts st,ock t,ransfer agent.

AAP, which is control led by Fagan via Energex's 854 interest

in the company, owrrs approximately 50.0L22 of ASI.

Defendants Fagan and Candace Fagan, in turn, personally own

approximately 9.2822 of ASI stock. Conseguently, defendant

Fagan ef fect ive ly  has a 59.294e" contro lL ing in terest  in  ASI  by

virtue of his individual stock ownership and controlling

posit ions in Energex and AAP.

As of  September 2L,  2009,  the ef fect ive date of  the ASI

bankruptcy pIan, defendant Fagan became the Chairman of the

Board, CEO and President of defendant ASI.

At this point., defendanL Fagan cont j-nued. to sell the

unregistered Energex Stock and the ASI Stock, while he was not

3 9 .

4 0 .
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4 2 .

4 3 .
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regist,ered to seLl securit, ies.

45. Investor funds raised by the sal-e of the Energex Stock after

2OOg wqre, of Limes, paj-d to defendant AAP.

46. 9imi1ar1y, investor funds raised by the sale of the ASI $tock

on or after September 2I, 20CI9, were at Limes paid Eo

defendant Energex.

47. Addttionally, in or about 2OOg, defendant Fagan solicited

investors to purchase the Energex Stock and the ASI Stoek, on

Energol lettenhead, signed by Fagan as "Partner" of defendant

AAP, prior to the September 2L, 2OO9 effective date of the ASI

bankruptcy plan.

48. As a result, d.efendants AAP and

broker-d,ealers .

Energex acted as unregieLered

49. In or about December 2A09 through at least May 2010, defendant

Fagan, who continued to be unregietered to se1l securities,

offered and qold at least seven (7) ASI Promissory Notes

issued by defendant A$I.

50. The ASI Promissory Notes promised to pay L08 per annum and

additiOnal coneideration in the form of ASI stock, pledges by

Energex and/or "origination fees" ranging from $700.00 to

$ 1 ,  5 0 0  .  0 0  .

5L. The ASI Promiesory Notes are "securit ies" as defined in the

Securit ies Iraw.

52. The ASI Promissory NoLes were not registered or exempt from

L 6



state or fede:cal negistration.

53. Funds raised from investore by defendanL Fagan from the sale

- of the unregist,ered Energex St,ock and the ASI Stock vrere paid

to either defendanL Energex or defendant AAP.

54. Funds raised from the sale of the ASI Promissory Notes were

paid to defendant ASI.

55. At all relevant times, defendant Fagan controlled the bank

accounts of defendants AAP and ASI, in addition to the bank

account of defendant Energex.

56. Defendant Fagan commi.ngled invesEor funds between defendants

Energex, AAP and ASI; resulting in a net financial benefit t,o

defendant, Energex.

57. Defendant Fagan rnisused defendant AAP's funds to pay defendant

Enengex's expenses incLuding, but, not limited to, the Energex

Amex bi1l.

58. .Defendant Fagan made inter-company transfers of funds beLween

- defendants Energ€x, AAP and ASI, includ.ing purported, "Ioans"

to defendant Energex.

59. Defend,ant Fagan transferred thousand,s of dollars of AAP and

ASI funds to himself and used t,he AAP and ASI fund.s for his

personal benefit in a manner ej-milar to the methods he

employed with the Energex investors funds including, but not

I imi ted to :

a. Issuing an ASI check to himself; and

L 7



ATM cash withdrawals, "off icer 1oans," debit purchases

for Fagan's personal benefit ,  checks, cash withdrawaLs

and purchases at a home repalr retailer denoted on AAP

documents as "of f icer  loans."

60. Defendant Fagan withdrew hundreds of thousands of doLlars from

defendant AAP's account through "debit" cash transactions that

were purportedly for the benefit of defendant Energex.

61. The AAP funds were used, in great part,,  for Fagan's personal

benef  i - t .

Defendant Fagan's aforementioned conduct, incLuding the

transfer of funds between Energex, AAP and ASI before and

after the effective date of the ASI Chapter 1L P1an, the

purported but 1ega1ly inval- id transfer of ASI stock to

Energex, and his personal use of Energex, AAP and ASI's funds,

were done to further enrich defend.ant Fagan while he continued

to selL unregistered Energex Stock and ASI Stock, and the

unregistered ASI Promissory Notes.

COI'MT I

T4AKING MATERIAIJIJY FAIJSE AIITD MISIJEADING STATEI{ENTS
AI\TDIOR OMITTING }{ATERIAIJ FACTS

I N  V f O L A T I O N  O F  N . i I . S . A .  4 9 : 3 - 5 2 ( b )
(As to defendants Thomas Fagan and Energex)

63. Pl-ainti f f  repeats the al legations in the preceding paragraphs

as if  more fuIIy set forth herein.

64. Defendants Fagan, indivldually, and Energex, through Fagan,

b .

5 2
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made materially false and misleading stateme.nts and/or omitted

rnaterial faets to investors in connection with the offer and

sale of  secur i t ies.

65. Among Lhe omiLted facts not, disclosed t,o investors were as

foLlows:

a .

b .

d .

The true insolvency of, Energex as a result of Fagan's

misuse of Energex's funds;

the Energex Stock was not regist,ered or exefllpt from state

or federal registration;

Fagan was not registered with t,he Bureau or any

securit ies regulaEor to sell securiLies;

Defendant Energex's employees and non-employees were

issued Energex corporate American Express ("Arnex") charge

cards and, since in or about 2OO3 through in or about

2010, and the Energex Amex card charges were paid by

defendant Energex, without reimbursement, to Energex;

Fagan's daughter, Cara Fagan, an Energex employee, made

personal purchases on the Energex Amex card for a

computer and internet service without reimbursement to

Energex;

Defendant Candace Fagan, a non-Energex employee, was

issued an Energex Amex card of her own "for convenience,"

accordJ.ng to defendant Fagan, which was used to charge

approximaLely $5,704 .6'l for meals and gasoline between in

c .

6

f .
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g .

or about 2004 and j.n or about 2008, without reimbursement

Lo Energex;

DefendanL Candace Fagan's use of Energex's premises for

her p:cofessional pract,ice without pa)rment t,o Energex for

rent;

Fagan *ou1d and. did admitt,edly use Energex funds for his

and/or defendant Candace Fagan's personal benefit

including, but not Limited to:

i. at least $24,600.00 of unreimbursed Energex funds

for his personal benefit through the use of the

Energex-Amex card to pay for, among other things:

.  (1)  j  ewelry;

(2) landscaping for the Fagans, residence;

(3) trips to caslnos; and

(4) a sports club membership;

i i. aL least $4,679.28 of unreimbursed Energex funds

for defendant Candace Fagan,s personal benefit

through the use of the Energex Amex card to pay for

Candace Fagan's travel expenses., which included.

.trips to the 2AA6 Winter Olympics in Torino, Italy,

and Florida, among other locat,ions;

i i i .  at  least  $8,000.00 of  unreimbursed Energex funds

for personal casj-no hotel expenses in Las Vega$,

Nevada;

h .
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L , .

iv. unrei.mbursed personal travel t,o l-ras Vegas, Nevada,

Atlantic City, New ,Jersey and Torino, Italy for the

Wj-nt,er Olympics, for Fagan pai.d by Energex;

v. tens of thousands of d.ollars for political and

charitable cont,ribut,ions unreimbursed to Energex

and/or; and

vi. at, least, $1,970.00 for the benefit of an unrelat,ed

business in which Fagan r,,ras involved, Mr. Sandless;

and

Since aE least 2OO3 through and includ,ing approximately

2A09, defendant Fagan wouLd, and did,, t,ransfer more than

$2.1 million to himself from defendant Energex for

payroll and through additional descripLions includ,ing,

but not.l imited to: (1) loans to shareholders;, t2) loans

to himself; (3) auto allowance; (4) bonus; (S) salaries -

of f icers; .  (6)  stock sale -  suspense; (7t  suspense; '  (g)

ATM withdrawals; and (9) ot,her. The more than $2.L

million d,efendant Fagan transferred. to himself included,

but was not limited to:

Payrol l ,  auto al lowance, salary/bonus gL,246,93g.00

S u s p e n s e  $  3 3 ? , 9 4 1 . 0 0

O t h e r  $  3 3 6 , 9 7 0 . 0 0

L o a n s  $  1 " 5 5 , 5 0 0 . 0 0

ATM withdrawals + withdrawals $ IO7,L32.OA
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66.  Each omiss lon r r tas in  v io la t ion of  N. ,J .S.A.  4923'52 (b)  .

67.  Each v io la t ion of  N. 'J .S.A.  49:3-52 (b)  by defendants Fagan and

Energex upon each investor is a separate violation and is

cause for the imposition of a civil monetary penalty for each

separaLe v ioLat ion pursuant  to  Ig , .J .S, .A.  4923. �7A.L

COITNT IT

ENGAGTNG rN AIVY ACT OR PRACTTCE lfHrCH WOIITTD OPERATE
AS A FSnIID OR DEEEIT UPON AIVT PERSON IN CONT{ECTION

WITH TIIq OFFER, SAIIE OR PITRCIIASE 9F SECttRrrrEg

IN VIOL,ATION OE N.dI .S. .A. .  49r3-52(c l
(As to defendants Thomas Fagan, Candace Fagan, and Energex)

68. Plaintiff repeats the allegations in Lhe preceding paragraphs

as if more fu11y set, fort,h herein.

69. Defend,ants Fagan, Candace Fagan and Energ€x, through Fagan,

engaged in an act, practice and course of business that

operated as a fraud and/or deceit, upon the investors and

o the rs ,  i n  v io la t i on  o f  N . ' J ,S .A .  4923-S2(c )  by ,  among  o the r

things: ,

a. allowing non-employees of Energex, including defendant

Candace Fagan, to use Energex Amex card and the charges

being paid by Energex funds i

b. t,he payment of Candace Fagan's travel expenses by Energex

funds; and

c. Candace Fagan maintaining an office at, Energex's premises

for her counseling practice without paying rent.

Each v io la t ion of  N.J.S.A.  4923-52(c)  by defendants Fagan,

2 2
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Candace Fagan, and Energex upon each j-nvestor is a separate

violation and is cause for the imposit ion of a civiL monetary

penal ty  for  each separate v io la t ion pursuant  to  N. 'J .S.A.  49:3-

7 0 . l _ .

COI'IIT III

ENGAGING IN AIirY ACT OR PRACTICE $IHICH WOII,D OPERATE
AS A FRAI'D OR DECEIT I'PON ANg PERSON IN CONNECTION

"WITH THE OFFER. SAI,E OR PI]RCIIASE OF SECI'RTTIES
IN  V IOLATION OF N . ' J .S .A .  49 :3 -52  ( c )

(As to defendants Thomas Fagan, Energex, AAP and ASI)

7I. Plainti f f  repeats the al legations in the preceding paragraphs

as if  more fulIy set forth herein.

72. Defendants Fagan, Energex, through Fagan, AAP, through Fagan,

and ASI, through FaEan, engaged in an act, practice and course

of business that operated as a fraud and/or deceit upon the

investors and others,  in  v j -o la t j -on of  N. 'J .S.A.  4923-S2 (c)  byt

among other things:

a. Fagan controlling Energ€x, AAP and ASI in a manner that:

i .  had no controLs or oversight, which al lowed Fagan

to use Energex, AAP and ASI funds to enrj-ch himself

while he continued to seII the unregj-stered Energex

Stock, the ASI stock and unregistered ASI

Promissory Notes;

i i .  disregarding the separate corporate structure of

Energex, AAP, and ASI, by commingling the entit ies'

funds; misuse of the commingled entit ies' funds for

2 3
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Fagan's persona.l benefit, through inter-corqpany

Ioans, loans to Fagan, payment, of.Fagan's personal

.expenses, transfens of, funds beLween t,he entit ies;

and misusing AAP funds Lo pay Energex expenses.

Each v io la t ion of  N.J.S.A.  49:3-52 (c)  by defendants Fagan,

Energex, AAP and ASI upon each invesLor is a separale

vioLation and is cause for the imposition of a civil monetary

penalty for each separate violation pursuant to N.,J.S.A. 49t3-

7 0 .  L .

corMT Iv

ACTING AS At[ AGEICT WrTrrOIIr REGISTRATXON
IN V IOLTATION OF N . i I .S .A .  49 r3 -56 (a )

(As to defendant Thomas Fagan)

74. Plaintiff repeats the allegations in the preceding paragraphs

as if more fu11y set forth herein.

75. Defendant Fagan represented Energex and ASI in effecting or

alternpLing to effect transactions in securities from or in New

Jersey and, thus, acLed as an agent, ES defined in N.,J.S.A,

4'9:3-49(b) of the Securit ies Law, without, being registered

with the Bureau Eo sell the Energex Stock, the ASI Stock or

the ASI Promj-ssory Notes.

76.  Defendant  Fagan v io la ted N. ,J .g.A.  49:3-S6(a)  which regui res,

among other Lhings, that only perEons registered. with the

Bureau, may lawfully act as an agent.

77 . Each sale to investors consti. tuLes a separate violat, ion of

2 4



N.,f .S.A. 4923-S6(a) and is cause for the imposi t ion of  a c iv i l

monetary penalty for each separate violation pursuant to

N . ' J . S . A .  4 9 2 3 - 7 0 . 1 .

couNr v
:

E!,IPLOYING AN I'NREGISTERED AGETiTT
IN VIOLATIgN OF N. , f  .S.A.  49r3. -56 (h)

(As to defendants Energex and ASI)

78. Plaintiff repeats the allegations in t,he preceding paragraphs

as if  more fulIy set forth herein.

79. Defendants Energex and ASI employed an agent in effecLing or

attempting to effect transactions in securities from and ln

New ilersey.

80. Defendant Fagan acLed as an agent ae defined in N.,J.S..A. 4913'

49 (b) of the Securities Law, without being registered wiCh the

Bureau.

81. Defendants Energex and ASI's conduct, constituted employing an

agent who wae not registrered with the Bureau to selI the

Energex Stock, Lhe ASI SLock or the ASf Promissory Notes in

v i o l a t i o n  o f  N , , l . S . A .  4 9 r , 3 - 5 6  ( h )  .

82.  Each sa le to  invesLors is  a  separate v io la t ion of  N. , I .S.A.

4923-56(h) and ie cause for the imposit ion of a civi l  monetary

penalty for each separate violatj-on pursuant to N.J.S.A. 4923-

7 0 . L
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COIIIIT VI

S4ITITING UIIREGJSTERED SECITRITIES
IN  V IOL .AT ION OF N . i I .S .A .  49 :3 -60

(As against defendants Thomas, Fagan, Energex, AAP and A$I)

83. Plainti f f  repeats the al legations in the preceding paragraphs

as if  more ful1y set forth herein.

84. Defendants Fagan, Energex and AAP offered and sold securiLies

in the forrn of t,he Energex Stock that were not registered with

the Bureau.

85. Defendants Fagan and ASI offered and sold securilies in the

form of t,he ASI Promissory Notes that were not registered with

tshe Bureau.

86. The securities were reguired t,o be registered with the Bureau

p u r s u a n t  t o  N . . l . S . A .  4 9 : 3 - 6 0 .

87. Each offer and sale of r.rnregistered securities consLj-Lutses a

separate v io la t ion of  N. ,J .S.A.  49:3-6A and j -s  cause for  t ,he

imposition of a civil monetary penalty for each separate

v io la t i on  pu rsuan t  Lo  N . , J .S .A .  4923-70 .L .

COI'I{T VII

ACTING AS A BROKER.DE]AIJER I{ITIXOUT REGISTR.ATION
XN VIOLATION OF N. , .T. .S.A,  49:3-56(a, l

(As to defendants Energex and AAP)

88. Plainti f f  repeats the al legations in the preceding paragraphs

as if  more fu1ly set forth herein.

89. Defendants Energex and AAP were engaged in the business of

2 6



effecting or att,empting to effect transactions in securit , ies

for the account of others through the sale of the ASI stock,

from or in New ,.Tersey and, thus, acted as broker-dealers, as

de f i ned  i n  N . , J .S .A .  4923-q9 (c )  o f  t he  Secu r i t i es  Law,  w i thou t

being registered with the Bureau as broker-dealers.

90. DefendanL AAP was engaged in the business of effecting or

att,empting to effect transactions in securit ies for . the

account of others through the sale of the Energex stock, from

or in New ,Jersey and, thus, acted as a broker-dealer, as

de f i ned  i n  N , , J .S .A .  49 :3 -49 (c )  o f  t he  Secu r i t i es  Law,  w i thou t

being registered with the Bureau as a broker-dealer.

9L.  Defendants Energex and AAP v io la ted N. 'J .S.A.  49:3-S6(a)  which

requires, among other things, that only persons registered

with the Bureau may 1awfu11y act as a broker-deaLer.

92. Each saLe to investors constitutes a separate violation of

N .J .S .A .  49 :3 -S6(a )  and  i s  cause  fo r  t he  impos i t i on  o f  a  c i v i l

monetary penalty for each separate violat,ion pursuant to

N . ' J . S . A .  4 9 : 3 - 7 0 . t .

COI'NT VIII

FREFZTNG OF ASSETS

(As to defendants Thomas Fagan, Candace Fagan,
Energex, AAP and ASI)

93. Plainti f f  repeats the al legations in t,he preceding paragraphs

as if  more fu1ly set forth herein.
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94.  Pursuant  to  N- . 'J .S.A.  4923-69 (a)  (2) ,  the aseets,  rea l  and

personal , of defendants should be frozen in that such asseLs

shouLd not, be disposed of , transferred, ilissipat,ed,

encumbered, or withdrawn pending further order of t,his Court.

coltNr rx

I]NiTI'ST ENRTCHMENT
(As to defendants Thomas Fagan and Candace Fagan)

95. Plaintiff repeats the allegations in the preceding paragraphs

as if more fully set forth herein.

96. Defendant Fagan directly and indirectly transferred funds to

himself and was unjustly enriched with Energex, AAP and ASI's

funds, to which he had no legal right.

97. Defendant Candace Fagan hras unjust,ly enriched by Energex

paying for her personaL expenses ei.ther directly or through

Candace Fagan's use of an Energex Amex card and Energex's

pa)rment, of Candace Fagan's travel charged on the Amex biIls

and rent-free use of the Energex office for her personal

business.

98 . Defend.ant Candace Fagan had no legal right to Energex fund.s.

gg. The funds used by Energex to pay for defendant Cand,ace Fagan's

personal e)q)enses belonged to Energex to be properly used for

the operation of Energex.

1-00. As such, defendant,s Fagan and Candace Fagan vrere unjust,ly

enriched at the expense of Energex investors.

2 8



i-oL. Each unauLhorized Lransfer of Energex funds is cause for a

judgment reguiring disgorgement of the funds.

PRAYER FQR REIJIEF

WHEREFORE, Plaintiff respectfully requests the entry of a

judgment  pursuant  to  N. . f  .  S.A,  49 t3 '47 * .  seq.  :

a. Findingi that defendants Fagan, Candace Fagan, Energex,

AAP and ASI engaged in the acts and practices alleged

c .

above;

Finding that such acts and practices constitute

violaLions of the Securit ies Law;

Permanently enjoining defendants Fagan, Candace Fagan,

Energex, AAP and ASI from violating the Securities Law in

any manner;

Permanent,ly enjoining defendants Fagan, Energex and AAP

from engaging in the securities business in New.fersey in

any capacity including, but not limiLed to, acting as a

broker-dealer, investment adviser, investmenL adviser

representative, agent or otherwise;

Permanent,ly enjoining the issuance, sale, offer for sa1e,

purchase, offer to purchase, promoLion, negotiaLj-on,

golicitation, advertisement or distribution from or

wit,hin New ,-Tersey of any securities, by or on behalf of

defendarrt Fagan, Energex, AAP, and ASI, their officers,

directors, employees, agents, brokers, partners,

b .

d .

e .
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f .

g .

stockhoLders, attorneys, successors, subsidiaries and

a f f i l i a t e s ;

Permanently enjoining Fagan from controlling, managing

and/or supervising any issuer as that term is defined in

N . J . s . A .  4 9 2 3 - a 9 ( h )  i

Freezing Lhe assets of defendants Fagan, Candace Fagan,

Energex, AAP, and ASI, and enjoining defendants Fagan,

Candace Fagan, Energex, AAP, and AS1, and all persons who

receive actual or constructive noLice of this order from

directly or ind.irectly disposing of ,  t .ransf errJ-ng,

se11ing, dissipating, encumbering, l iquid.ating, or

withdrawing any assets or property, real or personal,

owned or controlled by defendants Fagan, Candace Fagan,

Energex, AAP and ASI, except that they may pay ordinary

and necessary business and/or living expenses which have

been approved in advance by Plaintiff ot, the Court

appointed recej-ver, or i f  Plainti f f  or the receiver

objects, are then approved by the Court,.

Enjoining the defendants and each and every person who

recej-ves actual or construcLive notice of this order,

from destroyj-ng or concealing any books, records and

documents relating in any way to the business, f inancial

and personal affairs of the defendants Fagan, Candace

Fagan, Energex, AAP and ASf ,.

h .

3 0



L . Requiring t,he defendant,s Fagan,. Candace Fagan, Energex,

AAP and ASI Lo provide Plaintiff with an accounting,. at

Lheir expense, performed, in accordance with Generally

Accepted Account,ing Prlnciples, of the business records

and accounts of defendants Fagan, Candace Fagan, Energex,

AAP and ASI and all underlying documents and informatj-on

used to prepare the accountitg;

Affording each purchaser of securities issued by Energex

Lhe option of rescinding such purchase and obtaining a

refund of monies paid, plus interest and expenses

incident to effecting the purchase and rescission, with

funding for the rescission acceptable to Plaintiff;

Affording each purchaser.of securities issued by Energex

and ASI, the opt,ion of receiving restitut,i-on of losses

incurred on disposit,ion of the securities, plus interest

and expenses incident to effecting lhe purchase and

rest,itution;

Assessing civil monetary penalt,ies against defendants

Fagan, Candace Fagan, Energex, AAP and ASI for each

violation of the Securities Law i-n accordance with

N . , J . S . 4 . 4 9 2 3 - 7 0 . 1 ;  ,

m. Reguiring defendants Fagan, Candace Fagan, Energex, AAP

and AgI t,o pay restitution and/or disgorgement of all

profits and./or funds gained. t,hrough violations of the

3 1
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Securities lraw;

Appoint,ing a receiver for and over defendants Fagan,

Candace Fagan, Energex, AAP and ASI with the same powers

and responsibilities as a receiver appointed pqrsuant to

N. 'J.S.A..  49:3 '69, to serve without bond, and who shal l :

i. immediately t,ake lnto possession and take tit le to

all .of the real and personal property of the

defendants Fagan, Candace Fagan, Energex' AAP and

ASI including, but not limited t'o, causes of acEion

and all such assets obtained in the future, and

undertake all actions necessary or appropriate to

maint,ain optimal value of these assets, including

the l iguidation of any such assets;

ii. review all t,he books and records of and pertaining

to the d6fendants Fagan, Candace Fagan, Energex,

AAP and ASI, and report to the Court within ninety

(90) days of  th is order:

(1) the identit ies of all investors and creditors

of t,he defendants Fagan, Candace Fagan,

Energex, AAP, and ASI, pasL and present, and

the status of their accounLsi

the f inancial condition of t,he defendants

Fagan, Candace Fagan, Energex, AAP, and ASI,

t,heir successors, subsidiaries and aff i l iatee;

( 2 )
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and

(3) a preliminary plan to dietribute the assets of

the defendants Fagan, Energex, AAP and ASI to

. Lheir investors and/o:: credit,ors, and any

acLion as recommend.ed by the receiver with

regaid to defendant, Candace Fagan.

iii. det,er-mine the necessiLy of retaining professionale

including, buE not lirnit,ed to, account,ante and

at,torneys, to assist the receiver in fulfilling the

responsibilities as ordered by the Court, and upon

making a det,erminat,ion of necessity and obtaining

Plaintiff's consent, rnake appJ-icat,ion to the Court

in accordance with the Rules of Court, for an order

permiLting the relention of such professionals by

the receiver;

iv, be held harmless from and against any liabilities,

including costs and expenses of defending claims,

for which the receiver may become liab1e or incur

by reason of, any act, or omissj.on to acE in Ehe

course of performing the receiver's duties, except

upon a finding by this Court of gross negligence er

wilLful failure of the receiver to comply with the

terms of this or any other order of this Court,

irrespective of the time when such claims are
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n .

f i l ed ;

be compensated out of the estatefiof the defendants

Fagan, Candace Fagan, Energex, fl ear and/or ASI,

Eheir successors, subsidiariesl and affi- l iates,

and/or such funds as the receiver may recovert

vi. be permitted to resign upon giving written notice

to the Court and Plaintiff of the receiver's

intention to resi.gn, which resignation shalL not

become effective until appoint,ment by the Court of

a successor which shall be subject t,o receiver's

approval;

vii. have the ful1 statutory po!{er.s to perform the

receiver's duties, including the powers delineat'ed

in N., f .S.A. 49t3-69 (c)  and (d) and Ti t , le L4 of  the

New ,Iersey Statutes, Corporation, General,

including, but not l imited to, those set forth aL

N. , I .  S .A.  LAA:14-L  e t  seq . .  o r  so  ,  fa r  as  the

'provisions 
tshereof are applicable; and

Affording Plaint,iff and . affect,ed t,hird parties any

additional relief the court, may deem just and eguitable.

PAULA T. DOW
ATTORNEY GENERAL OF NEW JERSEY
Counsel for Plainti

a
AT

ngVict

, , 7
Dated:  ,Ju1yf  ' l_ ,  20 l . ! By:
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Dated :  , Ju1y  l { ,  201L
Paul E. Minnefor
Deputy Attorney
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, RUI.rE'4 :5-I.' CERTIFICAT ON

Pursuant to R. 4:5-!, the undersigned certif ies that, the

rnat,ter in controverFy is not the subj ect of any pending or

contemplated act,ions .

I certify thaL confldential personal identifiere have been

redacted from documents nolr submitted to the cotrrt,, and will be

red,acted from aLl documents submitted in the future in accordance

j w i t h  
R .  1 : 3 8 - 7 ( b ) .

I cerLify that the foregoing statement,s made by me are true.

I am aware t,hat if any of those st,at,ementss are wi1lfu11y false, I

am subjecL to punishment.

PAUIJA T.
ATTORNEY

DOW
GENERAT OF NEW

Dated: ,Ju1y $, ,rt,

Dated: ,July !:1, zorr

Col:nsel P i f

tsy:
Victor a

ATDeputy
Manni.ng

brney General

Deputy AtLorney



DESIGNATION OF TRIAL COIINSEI,

Deputy

Minnefor are

Attorneys General Victoria

hereby designated as tr ial

A. Mannlng

counsel for

and Paul E.

t ,h is  maLter .

PAULA T.
ATTORNEY
Counsel f

By:

DOW
GENERAL OF NEW .]ERSEY

Pla in t i f f

Manning
orney.General

Dared: ,Ju1y J4, zort

Dated: ;u ly lY ,  2ot l

Vi"ctori
Deputy A

Minnefor
Attorney
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VERIFICATION

RUDOLPH G. BASSMAN, of ful1 dg€, cert i f ies as fol lows:

f am the Chief of Enforcement with the New ,Jersey Bureau of

Securit , ies. I  have read the foregoing Verif ied Complaint and on my

own personal knowledge from review of documents in possession of

the New Jersey Bureau of Securit j-es, I  know that the facts set

forth herej-n are true and Lhey are incorporated in this

cert i f ication by reference, except for those al leged upon

information and belief .

I certify that the above statements made by me are true. I am

aware that if any of the foregoing sLatements made by me are

wi l l fu l ly  fa lse,  f  am subject  to  punishment .

Dated: ,ru1y lLl , 2oLL

Chief of Enforcement
Bureau of Securit ies
New .Jersey Bureau of Securities


