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INTRODUCTION

This is the third of a five~volume study pre-
pared for the New Jersey Pinelands Commission by Ross,
Hardies, 0'Xeefe, Babcock & Parsons. The purpose of the
report is to describe and provide a preliminary analysis
of land planning and management techniques which have been
used, or propeosed, in this and other countries. This report
serves as a basis for later elements of the Ross, Hardies
work program in which, following an addéitional data-gathering
stage, Ross, Hardies will work with the Commi;sion and its
staff to naryow the range of planning and management tech-
nigues which merit the Commission's consideration and will, —
as its final work p;oduct, draft specific legislétion and
ragulations designed to achlieve the goals and purposes of
the New Jersey Pinelands Protection Act of 1979.

The first volume of this report is devoted to a
swntmary and analysis of the entire report. Volume 2 con-
tains detalled descriptions of a number of state and regional
land use programs for the purpeose of illustrating the wvariety
of organizaticnal and procedural approaches that can be taken
to regional land planning and management. In this volume
we discuss a variety of substantive approaches to land use

regulation which may be useful in the Pinelands either as



i

regional regulations or as models for local adoption in
résponse to regional guidelines, Voiume:@ analyzes a
number of land management programs which are currently
used in several foreién countrieé and draws several
lessoné for the Pinelands program from this foreign
experience.' Finally, in Volume 5 we present a prelimin-
ary legal analysis of the fundamental constitutional
principles which must be accommodated in any land use

regulatory program.

- ii -
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CHAPTER ONE

ACQUISITION OF LAND OR INTERESTS IN LAND

FEE SIMPLE ACQUISITION

The most effective way for government to pra-
serve land is to buy it outright either in a negotiated
sale with the property owner or, when a negotiated sale
proves to be impossible, through the use of the powér of
eminent domain. The power to condemn land de;i?es from
the sovereignty of the state and is not explicitly granted
by the federal constitution or the New Jersey state con-
stitution. It is limited by the constitutional regquire-
ment that a taking of private property must be for public
use or a "public purpose” and must be accompanisd by pay-
ment of "just compensation.“i/

The courts have not -always beén in agreement on
the meaning of the term "public purpose.” There is a narrow
view that "public use" means use or employment by the pub-
lic. 1In other words, the public or a public agency must
have some right to use the property after it is acquired,g/
The broader view is that "public purpese"” is synonomous
with public advantage, convenience, benefit, or utility.
Thus any land acgquisition that contributes to the general

welfare and prosperity of the community constitutes a public

use.



The New Jersey courts have accepted a liberal
3/

view of the meaning of "public use."  There is, in the
New Jersey decisions a disposition to accept the concept

that the concept of public use may expand as social needs
4/

change.

We must keep in mind in deter-
mining what is toc be considered a
public use the increasing wants of
society as our economy and public
welfare continue to develop and
progress. Furthermore, even if
there is no public use in the prop-
erty taken, if there is a public

" benefit derived from the service
rendered, free from unreasonable
discrimination, we must consider.

~the taking constitutional.5/

In a 1970 decision upholding the constitutionality

of New Jersey legislation that was responsive to the pur-
poses of the federal Highway Beautification Act, the New
Jersey Supreme Court sketched the authority to acquire
land to preserﬁe scenic beauty oé natural environmental
systems in broad, sweeping strokes.

{Wlhat the legislature here
sought, was the restoration,
preservation and enhancement
of the natural condition of
land adjacent to the federal
highway system. The Act con-
templates that there is a cer-
tain basic beauty in natural
terrain and vegetation unspoiled
by the hands of man, which it
proposes to recapture or main-
. tain. Although the extent to
which each individual finds a
specific landscape beautiful



must be determined by a sub-

jective test, this does not )

denote that there is no catholic

criterion for the ascertainment

of whether any scenic beauty

exists in a given pancrama.

"Scenic beauty" is concerned

with such manifold possible

situations that it does not

lend itself to a more specifi-

cally detailed descriptive state-

ment. A tabulation of the wvarious

possible elements constituting

scenic beauty is well-nigh impossible.

The present interest in ecology and

conservation demonstrates the neces-

sity and public purpose of preserving .
land, as nearly as possible, in its

native state. We have no hesitancy

in stating that the restoration,

preservation and enhancement of

scenic beauty adjacent to public

highways is a public use for the

public welfare, £illing a social

need of our times. Hence, the o
power to acquire lands for that e
purpose is beyond judicial inter-

ference.6/

- Given the dispoéition of the New Jersey courts
to take an expansive-view of reach of the "public use"
requirement, it is reasonable to predict that New Jersey
would follow the decisions in other jurisdictions that

have ascribed broad meaning to the concept of public use,

including acguisition of a predominantly vacant, "dead”

7/
subdivision (New York), elimination of "improper" land
8/
use (New York), development of a center of industrial
S/ '

employment (Maryland), and enhancement of employment

opportunities and tax bkase in a central business district
10/ -
(Illinois).
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' tion does not by reason of that designation give the

A management plan for the Pinelands that
includes a land gcquisition program will undoubtedly
designate some lands as suitable for acquisition.

There ére hazards in this process, and the hazards
increase as the designafion of acquisition priorities
becomes-more specific because in some instances planning
activiﬁy prior to condemnation has been held to be tanta-

mount to a taking. The usual rule is that designation

. in a general plan of sites that are suitable for acquisi-

11/

[PemPi,

landowner a right to compensation then and there. The
New Jersey Supreme Court has accepted this general rule

in a case arising under the Blighted Area Act in which

the Court ruled the designation of an area as blighted

and eligible for acquisition does not constitute a taking

despite the threat of condemnation hanging over the prop-
12/
erty.ﬂmlnesignation of land for ultimate acguisition has

‘an undeniably chilling effect on the marketability of land

and in some instances protracted delay between designation
and the commencement of eminent domain proceedings hasg

persuaded courts to allow the landowner to compel judicial
valuatidn and compensation in a proceeding fregquently called
inverse condemnation,lé/There are two lessons to be drawn

from this second category of decisions. First, long range

land acquisiﬁion priorities should be generalized and
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expressed in terms of guidelineé rather than specific
sites. BSecond, the time span between designation of
particular sites for acquisition and the commencement N
of negotiations for acquisitioh and condemnation should
be short. The development at an early stage of the
planning process of an acguisition "wish list" of sites
to be acguired over a period of years could be an invita-
tion to needless litigation and compulsory premature
acguisition.

| The attempt to substitute regulation for acquisi-
tion may be even more hazardous, especially when acguisition
negotiations are abandoned at mid-stream in favor of severely

14/
restrictive regulation.”

INSTALLMENT LAND PURCHASES

When the high cost of land acguisition makes it
impossible or undesirable for a éovernment agency to pay
the entire purchase price of land at one time, an install-
ment purchase may be used. Installment land purchases
are no more than a method of spreading the cost of fee
simple acquisition over a term of years. The availability
of this alternative method of financing depends upon statu-
tory authority for either conventional note and mortgage

financing or conditional sales contracts.



Installment land purchases, which have been
used by the Maryland National Capitol Parks Commission
to buy farmland in Maryland, involve a.land sale contract
that obligates_the governmental agency to make install-
ment-payments over a period of years. Actual transfer
of title does not occur until the final installment is
paid.

Acquisition through installment land purchases
may be more costly than outright acquisition, however,
because the uﬁpaid instaliments will bear interest until
paid. That interest cost may-be greater on individually
negotiated purchase contracts than it would be on a bond
isgue; the proceeds of which were to be used for land
acquisition. Instéllment purchases do, however, avoid
depleting acquisition funds for comparatively few sites
and permit the same amount of initial funding to be used
to reserve larger.quantit;es of land from development.
The piper will have to be paid, however, and installment
pruchases can create substantial amounts of long-term debt
that may prove burdensoﬁe in the future.

The landowner may benefit from aﬁ installment
sale by realizing & significant tax savings by spreading
his capital gain over a number of years. The installment
nethod can be used, however, only if the seller receives
no more than 30% of the total sale price in the year of

the sale. In addition, if the sale contract specifies
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either no interest or an unrealistically low rate of
interest, a portion of each year's installment payment
must be treated as ordinary income. This unstated
interest, sometimes called "imputed interest,” is also
treated as an interest deducﬁicn for the buyer rather

15/
than as part of the purchase price.

PURCHASE QF EASEMENTS

Originally, programs to preserve open. space
have relied on outright ownership of land. However, in
recent years, increasing interest has been shown in the
use of a variety of'programs that require the acguisition
of less than a fee simple interesteié/ln part, interest
in less-than-fee acquisition programs has been an out-
growth of the need tomake land acquisition budgets s£retch
farther., Especially once an area has begun to develop,
most local governments cannot afford the fee simple price
cf land, and more often than not communities lack the funds
or foresight to acquire land well in advance of develcpment.
This emphasizes the importance of cluster zoning, which
will be discussed in Chapter 2 of this report. In addition,
government agencies have realized that achievement of public
objectives may be attained by acquiring only part of the
rights which comprise full ownership of a particular parcel
of land. 1In many céses the purchase of scenic, conservation
or development easements will adequately ensure the protec-

tion of land as open space.
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. . . . AT
One type of easement is a positive easement. .

That is, the acquisition of a right to use all or a
part of a tract of land for specific activities; for
example, obtaining fishing rights or a right of way
for a public footpath or a hiking or bicycle trail.
A negative easement prevents the landowner from engaging -
in specific¢ activities on his land. Por example, through
a conservation or scenic easement the government can acquire
a guarantee that the owner will not put up billboards, cut
" down trees or fill in marshland. Easements may also be 2
used to acquire development rights so as to forbid all
development or restrict the type of development which
may take place. In the case of negative easements, the
owner retains the right to use the land for other purposes
and the right to sell or begqueath it, -
| There is such extensive precedent for the acquisi-
tion of a wide range of less-than-fee interests in land
that it has been suggested that any interest in land that
can be defined can be condemned.
Real property is subject to the power -
of eminent domain as are all rights
or interests therein. Existing ease-
ments may be taken, or new easements
" carved out of the unencumbered fee,
and the easements so created need
not be of a character known to the
common law, but may consist of any -
rights over real property that are

appropriate to the use for which
they are taken.l7/ '



Condemnation of easements is common. For
18/
example, in Davis v. Board of Education, a school board

was permitted to condemn an easement for a right of way

previously given to an adjeoining landowner; in Re City
- 19/
of New York, the right of access to the Harlem River

was taken from a riparian landowner and the condemnation

of air rights has been upheld in Jersey City Chapter of

20 /

the Property Owners' Protective Association v. City Council

The acquisition of real and personal property to preserve

and enhance scenic beauty adjacent to federal highways
21/
is specifically authorized by New Jersey law and scenic
22/
easements have been upheld in Kamrowski v. State.

Although less-than~-fee approaches to controlling
development are not widely used in the United States, there
are a number of major programs in use. Scenic easements
have been used by the National Park Service along the Blue
Ridge and Natchez Trace Parkways and by New York State and
Wisconsin which have employed this technique along their
parkways.

The State of Maryland has obtained easements over
2,000 acres near Piscataway Park across the Potomac River
from Mt. Vernon where many residents have donated easements
in order to maintain the area's natural character.gg/The
Suffolk County Farmland Preservation Project in New York

24/
State, which is designed to preserve some 30,000 acres,
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and the New Jersey "Agriculturai Preserve Demonstration
Program" are examples of attempts to use easements to
preserve agricultural lgnd. Under the New Jersey program,
the Departments of Agiiculture and Environmental Develop-
ment are authorized to creaﬁe an agricultural land preserve
of approximately 5,000 acres-through the purchase of develop-
ment easgments. $5,000,000 has been budgeted for the proj-
éct area which has been delineated as four Burlington County
townships which lie on the urban fringe about 25 miles from
the center of Philadelphia.gé/

Private organizations devoted to preservation of
land have made extensive and successful use of scegic and
conservation easements. The Nature Conservancy, the Maine
Coast Heritage Trust (which has acquired over 67 conserva-
tion easemenfs on over_S}OOO acres) and the Brandywine
Conservancy (Delaware-Pennsylvania)l are the most exper-
ienced in acguiring development easements.zﬁ/Development
rights have been donated or seold at low cost by owners
who are in sympathy with the organization's goal and who
derive a substantial tax benefit hecause of the donation.

The following tabkle summarizes major government
programs involving the purchase of sceﬁic or conservation

27/
easements in the United States.

i
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MAJOR PUBLIC PROGRAMS INVOLVING PURCHASE OF
SCENIC CR CCOISERVATION EASEMENTS

Location and Agency

Blue Ridge Parkway in Virgln;a, North
Carolina
Naticnal Park Service

Natchez Trace Parkway in Mississippi,
Alabama, & Tennessee
National Park Service

Adirondack Nerthway Interchanges, New
York
Mew York Dent. of aniron. Conserv.

Piscataway Park, Maryland
Hatzonal Park Service

Sawtconh National Recreation Area, Ilaho
U.8, Forest Service

Wild & Scenie Rivers: Rogue River, Cregon;
Clearwater RUver, Idaho; Eleven Poing
River, Misscuri

U.S., Forest Service

Waterfowl Management Rights Zasements in
North Dakota, South Dakota, & Minnescta
U.S. Fish & Wildlife Service

Great River Recad & Cther Highways, Wis-
consin
State Divisicn of Highways

" Parmland Preservation Program, Suffolk

County, N.Y.
County Gevernment

Farmland Preservation Demcnstration

Project, Burlington County, N.J.
State Depts. of Agriculture & En-
vironmental Protection

L, Mo building.

B. No building, except with permission,

Whan Acguired Agreage
1930%'s and 1,200
1ckots
1930°'s 5,000
mid 196Q's < 1,000
. late 15€Q0's 2,000
1573-76 10-12,000C
197475 5,000
1958~ 500,000
1950 17,000
1977~ underway';
' 215 aecres
so far
1978- underway

cutting, no dumping, and no signs or billboards.

(@]

. Development only with permission of park superintendent.

restricted to one-half or ome acre in every five acres.

Cne homesite per 200 acres.

L1

2-3 houses on 50 acgres permitied.

-

[ kxf

He drainage of petholes or other wet arcas.
No new cammercial develorment; mimimum $-aere lot or 300 f£. frontage for re-

sidences; ne dumping, no trne cutting; no signs or billboards.

H. Farming and related processing activities only.

Types of

Restricticns

A, B

i

HZ

for farm and residential purposes, no tree

Rasidential only, and

Public access along river; no building within 20-30 feet of high water mark;
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Although the purchase of all development rights
may entall payment of a purchase price that is a major
share of_the total value of land, the acquisition of
easewments rather than fee simple title will still feduce
the initial cost of acquisition to some extent. Moreover,
ongoing mainténance costs and responsibilities will be
borne by individual landowners who will also continue to
pay property taxes-baéed on the remaining value of the
land. The experience of the National Park Service and
' New York State, however, demonstrates that difficulties
can occur in monitoring compliance with thé easement
agreement. Although most landowners cooperate with
easement restrictions, some owners have continued to
build structures or cut down trees. This problem has
been attributed to a number of causes: (1) governmental
agencies did not fully explain easement restrictions to
the landowners; (2) some of the land has been transferred
to second and third owners {(many of the problems the Park
Service has encountered in enforcing the easement restric-
tions have been caused by these subsequent owners who do
not realize that their land is subject to an easement or
do not fully understand the easement restrictions); and

(3) many landowners had never had reason to question the

idea that "a man can do whatever he wants with his property,”

because zoning and other types of land use regulations are
28/
not used in many of the rural areas involved.



- 13 - -

S In contrast to the New York and federal experi-
Lo ence, the Piscataway Park and Wisconsin programs have

f: had success. The success of the Piscataway easement pro-
L : )

gram can be attributed, at least in part, to the fact that

B
‘

,.

the program was initiated by property owners in the area
who wished to preserve the landscape. Potential purchasers
. of property in the area are informed by the real astate

- agent that there are both scenic easements and restrictive
' : 29/

P

covenants which run with the land.
The scenic easement program along Wisconsin's
- : Great River Road has also experienced few viclations of
o easement restrictions. It is generally agreed that the
miﬂ program has prevented strip commercial development, a pre=-
vicusly common occurrence in unprotected rural areas in
P ' 30/
' Wisconsin.

The acquisition of easements appears, at this

P —

time, to be a management technique that merits closs study.

]' It offers the opportunity to preserve the present agri-
Icultural and wooded character of the Pinelands without

" sacrificing the current level of economic activity and

the employment it provides or entirely removing large

tracts of land from tax rolls. At the same time it

releases land from private development pressures and

puts the decision as to whether land will be developed
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at all;.and if so when, into the hands of a governmental
body. Which governmental body is a guestion that remains
+o be decided, but uniformitylof acquisition peolicies,
and release of development fights when appropriate seams -
to weight the scales ﬁore heavily in favor of a regional

agency for the entire area of the Pinelands.

BARGAIN SALE

A "bargain" sale technique is simply fee simple

. acquisition by another name but at lower cost because the

seller takes some of his compensation as a tax saving.

What happens is that a fee simple title is trans;
ferréd at less than the full market value of the property.
The seller then deducts as a charitable contribution on
his federal income taxes the difference between the fair
market value and the price actuaLly paid. However, the

Internal Revenue Code requires that a portion of the value

- of the contribution must be included as a gain from a sale

31/
of a capital asset. The following example illustrates how

this tax requirement operates: If a taxpayer sold land

with a fair market value of $20,000 to a charitable organi-

zation (which was not a private foundation} at his cost of
$12,000, he would be_reQuired to allocate 60 percent of
the cost ($7,200) to the portion "sold" to the charity

($12,000) and 40 percent of the cost ($4,800) to the portion
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2 | "givén" to the charity ($8,000). Thus, this taxpayer

would be required to include $4,800 as géin from a sale
wi of alcapital asset in his ta# return, and would be allowed
= a charitable conttibutiong deduction of $8,000. An accurate,
fair appraisal of the property is essential in bargain salés
} to ensure that the total purchase price plus the value of

the contribution does not exceed the fair market value

and create a windfall for the taxpayer.

[ V. PURCHASE AND LEASEBACK; PURCHASE AND SALEBACK

There are two other methods by which the public
=% can retain full control over the use of land without re-
[{‘ taining all the resPGnsibilities'cf full ownership ox
— management. These methods are alsc variations of the out=

. _

E- right fee simple purchase.

- The first technique, called purchase and lease-

!? back, requires legislative authorization and ianvolves the

j? purchase ¢f land by a governmental body, followed by a

i .

} leaseback to the former owner or a third person subject

P to rastrictions in the lease on the uses of the land.

The following example illustrates how purchase and lease-

L back works:

1 On the edge of a community there is a

e farm of 200-acres. Its days as a farm are
probably numbered, and while the present

owners want to keep farming it, the next

time title changes hands, it will probably

go to a real estate man or a developer.

T - The community very much wants to see this
. property stay in farming. At the moment
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there is no need for additional park
space. There will be in the future,
" however, and the farm will be ideal
for this purpose. In the meantime,
the farm, simply by remaining as a
farm, will provide a visual anchor
of great importance. It frames the
gateway of the community.

The community purchases the farm

and then leases it either to the former

owner or to somecne else. The condi-

tions of the lease are that the land

remain in farming, and the rent will

be modest enough to make the farming

operation profitable and yet it will

provide the community with an appreciable

return on its investment. 32/

A variation of this technique is the purchase
and saleback in which the government places a restriction
in the deed on the use of the land and then sells the
property subject to the new restrictions. The advantage
of purchase and saleback, as opposed to leaseback, is that
the government maintains control over use of the land and
the entire wvalue of the property.returns to the tax rolls.

These technigues have not been commonly used in

this country, but purchase and leaseback is used in Canada,

many European countries, and has been tried on a limited
basis in Massachusettééﬁ/and extensively by the National
Park Service.éi/The Park Service utilizes yet another
variation of purchase énd leaseback, life-<tenancy arrange-
ments, Property will be bought with the provisc that the
present owners can continue to use the land, subject to

specific restrictions, for a period cof years or for as
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long as they live. 1In return for granting a life tenancy,
the purchase price is somewhat reduced. While used with
suggess, this program has often been the occasion for
some acrimony between the federal government and the land-
owners who tend to believe that the price they received
for their property is too low. While living in what was
once theirs, property owners must now frequently request
permission from the government to make changes on their
land.gé/

In Canada, the national government has acquired
37,000 acres since 1958 to make a green belt roughly 2-1/2
miles wide in an arc around the southern limits of the City
of Ottawa. A great deal of this land has been leased back

to farms under five-year leases,

LAND BANKING

An alternative method of managing urban growth
which is beginning to acguire advocates in this country

is public land banking, a system in which a governmental

entity~--either an existing government body or a newly formed

public corporation--acquires a substantial fracticon of the

land available for future development for the purpose of
36/
controlling the future growth of a region.
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By acquiring land in the path of
urban expansion, and hence immunizing
it from premature development, the land
bank entity can observe market forces
and then develop or dispose of the land
at a propitious time for development and
with use restrictions consconant with a
publicly adopted plan for the area.37/

The goal of land banking is to promote more
rational patterns of land development in lieu of urban
sprawl and the reduction éf the cost of land through the
elimination of land speculation.

Canada, Australia, and a number of European

countries, most notably Sweden, the Netherlands and Finland,

have used land banking extensively.

In Stockholm, for example, large
amounts of land on the periphery have
been held in reserve for as long as '
25 years, until planned elements of
the public .infrastructure have become
available. Income derived from leas-
ing the land for farming until it is
neaeded for development ‘has been used
to pay debt service on the capital
borrowed to finance the land's acguisi-
tion. .

To allow the city to readily adapt
to c¢hanging land use patterns without
having to resort to the costly and time-
consuming procedure of condemnation,

. 8tockholm has adopted a policy of lea51ng
the banked land to developers, under long-
term contracts subject to periodic nego-
tiation, rather than selling it. The
leasehold gystem additionally permits the
city to capture the increased value of
land derived from the provision of public
facilities and services and natural infla-
tionary trends. 38/



‘While these foreign programs have been success-
ful, critics in the United States of land banking pro-
posals have argued that differing social, political and
economic traditions and institutions in this country would
prevent the success of the idea here. Unlike E&rqpean
countries, America has a strong tradition of private
ownership and a tradition of using the far less costly39/

method of exercising control through the police power.

Though some small laﬁd_banking programs exist in the United

" States, the only U.S. governmental body which has attempted

land banking on a large scale is the Commonwealth of Puerto
40/ '
Rico. In 1962 the Puerto Rican legislation adopted a far-
41/
reaching, comprehensive bill  creating a public agency

designed to fight urban sprawl and to implement development
42/
plans through the creation of a land bank.  As of 1977,

the Puerto Rico Land Administration had acquired almost
55,000 acres of land and had disposed of 18,000 acres
either by lease or sale. |

Land has been acquired at the request
of public agencies, either for specific
projects or to hold down speculation in
land around those projects so that the
public sector would realize any increments
in value attributable to the projects.

Land from the reserve has been used for

two new communities, for the construction
of thousands of units ¢of low and moderate
income housing, for industrial development,
and for the management of natural resources.
Marinas have been built, habitat preserved,
and historic areas protected. Land still



- 20 =

held in the reserve often is leased pend~
ing future disposal. Although some ad-
vocates of the land bank program would
like to have seen a higher level of
activity, the act is working effectively-
and the Land Administration has had con-
siderable success.43/ _
== vy,
New York's Urban Development Corporation (UDC)

has many of the same land reservation powers as the Puerto
Rico Land Administration. As of 1973, UDC held $20 million
worth of land, mostly as a reserve for its planned new
communities of Radisson and Audubon, New York. Funds for

 land acquisition and for the construction of infrastructure

45/
come from a state non-interest-bearing loan.

-

In 1973, Fairfax County, Virginia, decided to
create a $500,000 revblving fund for land acquisition.

. - . The original intent of the county
. board of supervisors was to buy critical

gsites, such as those adjacent to Metre
stops, so that the county could profit
from publicly caused increases in land
values and so that the desired mix of
development could be assursed upon sale

of the sites., By 1974, the county had
modified its objectives to the acguisition
of land for future use for low- and
moderate-income housing. There now are
over 100 units of subsidized housing under
construction on land purchased and resocld

- by the county.

The Fairfax County land bank initially
was funded by an allocatien by the county
board of supervisors of $2 million of
federal revenue sharing funds to the land
bank account. ©n further consideration,
the county decided that it should appro-
priate its own funds for land banking,
since, if revenue sharing funds were used
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for land acquisition, the cost of land
could not be counted as a matching contri-
bution for other federal funds for housmng
development. 46/
In fiscal 1978, Fairfax County had nearly $800,000 avail-
able for land bank acquisitions and projected a fund in
excess of $1.2 million for fiscal 1979.

In the United States, the constitutionality of

the acquisition of land reserves for unspecified uses has

been directly tested only in the case of Commonwealth of

47/
Puerto Rico v. Russo  which ralsed the "public purpose“

gquestion discussed in Part I of this chapter. In Russo,

a landowner argued that the U.S. Constitution permitted
the taking of pfoperty only for a "public purpose" and
did not allow the exercise of the power of eminent domain
to take private property for some unspecified future use
as part of a land banking system. After citing social,
economic and moral justifications, the Supreme Court

of Puerto Rico stated that public use is synonymous with
social benefit and the common good and upheld the legisla-
tion.

The acquisition of land for a purpose that is
specified but which will not arise until sometime in the
future, has generally been upheld by the courts.

[I]ln determining whether the taking of

property is necessary for public use,

not conly the present demands of the

public, but those which may be fairly

anticipated in the future, may be con-
sidered. 48/
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Thexre are, however, cases in which the condemna-

tion of land that was not immediately needed has been

. : 48/
struck down. In Board of Education w. Baczewski,  the

court held invalid the condemnation of land for a school
that might not be erected for 30 years. However,

{Gliven the general expansiocn of the

concept of public purvese in recent

judicial decisions, it seems likely

that the important public benefit

of land banking will prove persuasive

against an attack by a condemnee or by

a taxpayer challenging the expenditure

of public funds. Until a larger body

of precedent has been accumulated, how-

ever, this issue will remain very much

alive. 50/ '

An effective land banking program would reguire
authorization for a governmental body or a specially created
public corporation to acguire land, and any interest therein,
both through negotiated purchase and eminent domain pro-
cedures., In addition, the land bank agency would have to
be authorized to (1) carry out detailed planning; (2) install,
or contract for improvements such as sewers, water mains,
‘open spaces and principal roads; and (3) sell or lease
improved sites, or rights thereto, to private developers
_ with appropriate use, developments, and design restrictions.
Financing for the land bank program could be made through
direct government aid in the form of grants or lcans and

the bank's own obligations of indebtedness. As a public

corporation, the bank should be empowered to issue negotiable
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bonds and notes in amounts sufficient to finance its land
51/
acquisitions.

Py The debt would be secured by a pledge of
et : any revenues or recelipts of the corpora-
-tion or by a mortgage covering all or part
0 , : of its holdings of land or any other security
o ' device designed to ensure marketable bonds.
: Interest on the bonds would be exempt from
-~ federal income taxation by virtue of the
land bank's status as a "political subdivi-
sion” of the state. '

i Because the land bank will probably operate
- at a loss during its early stages, it must

' ' have a source of funds available to cover

its initial debt maintenance expenses, as

well as its capital outlays. Some part of

the interest c¢osts might be met by over=-

re issuing at the time of the orignal bond

“ offering--a common technique by which a

public or private entity sells more debentures
than necessary to finance a project, specif-

: ically intending to use the excess to pay

N ' the interest expenses on the bonds for the
first few years. This technigue, however,

is rarely, if ever, used for a project in
which revenues will not attain a level
adeguate to cover the debt maintenance
expenses within a period of a few years.52/

- VII. COMPENSABLE REGULATIONS

e Volume 5 contains a detailed discussion of the
fine line between a highly restrictive, though valid exer-
cise of the police power and regulation which amounts to
an unconstitutional "taking” of private property without
just compenéation.

Under existing systems of land regulation
the landowner challenges a regulation by
seeking an injunction against its enforce-
ment or a declaration of its invalidity.
If he succeeds, the court permits him to
undertake the development he proposes.

If he fails, the regulation is held wvalid.
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But traditional legal doctrines rarely
allow {a] court to strike a middle ground
by awarding the landowner such compensa-
tion as is necessary to prevent the-
. regulation from being held unconstitutional.53/

That idea is the centerpiece of the propeosals for a system

54/
of compensable regulations.

The idea of compensable regulations is not wholly
new., The concept developed in the lattér part of the 1%8th
century when urban areas began to realize the need for land
use controls. At that time, legislatures authorized munici-
palities to es;abiish use regulations and to provide for
payment to the property owners injured by the restrictions!éé/
. However, because of the expense involved and then because
of judicial recognition of zoning without compensation,éé/
the idea fell into- disuse.

QOccasionally, however, legislative bodies have
continued to use compensation in-limited geographic areas
as a means of supplementing zoning regulations. In City

: 57/ -
of Kansas City v. Xindle, for example, the ordinance

upheld had resiricted_an area to single-family dwellings
and provided compensation for the conversion of existing
mgltiple-family dwellings.

_ There have been several ideas advanced for com-
pensable regulations, each with its corresponaing set of

~advocates.
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A, The ALI Model Code

Sections 5-106 and 9-112(3) of the ALI Model

Land Development Code propose a system under which a

local govermment could chcoose to pay compensation for any
land-ﬁse regulation held to be invalid as a taking. Thus,
a regulation enacted for a valid purpose could remain in
effect. A court which has found that a taking has occurred
could withheold relief.  until the local government has had

an opportunity to act. Such compensation could be made
through the éurchase or condemantion of a development

right or other interest in the affected land; however,

the owner would be entitled to compensation only for the

- logs in value caused by the unreasonable or unconstituticnal

part of the requlation. The starting point for measuring
damages would therefore be the fair market value of the

property under the most restrictéd reasonable or consti-.

tutional zoning determined by the court. The amount of

compensation would then be the difference between the

fair market value of the land under the unreasonable regu-
58/
lation and under the most restrictive sustainable regulation.

"Most restrictive reasonable zoning" has been explained as
follows:
The concept of "most restrictive
reasonable zoning" is a simple one,

The first premise is that zoning is
constitutional, and that the municipality
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may reduce.the value of property if
the zoning is reasonable. Then the
court must decide how much the muni-
cipality could reduce the value of
the property without overstepping
the bounds of reasonableness. Assume
that only residential uses are being
considered and the dispute involves

- the density of housing to be permitted.
The present zoning allcocws only one
dwelling unit per acre. Plaintiff
sought rezoning to permit four dwelling
units per acre but was rejected. The
court finds that two dwelling units
per acre would have been a reasonable
classification without compensation,
but that one dwelling unit per acre
is not. The measure of damages is
the difference between the value of
the property at two dwelling units
per acre and the value at one dwelling
unit per acre. 59/

A variation of this approach is found in Section

24-0705, Subdivisionl7, of New York State's 1975 Environ-
mental Conservation Law.‘lUpon a court's finding that a
taking has occurred because of land use restrictions imposed
under authority of the Act, Subdivision 7 requires that the
matter be remitted to the Commissioner of the Department

df Environmental Conservation for a decision whether to
grant £he permit requested or to proceed under the State's .

60/
Condemnation Law to acquire title. See, Spears v. Berle

for a 1978 case applying this provision.

B. -‘Guarantee of Pre-regulation Market Value

Professors Krasnowiecki and Strong originated the

propoéal that after mapping regulated areas and identifying
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permitted uses, each parcel of land within the regulated
area be specially appraised prior to the impositign of
regulations to determine its fair market value. The
owners would then be guaranteed a sale price by the regu-
latiné governmeﬁt equal to that appraisal. The property
owner would be compensated after sale of the regulated
land for loss of value due t0 regulations as well as
markét conditions. However, the regulating government
would not acquire any interest in the property,ﬁi/

C. Compensation for a Fixed Loss of Value

A proposed Oregon program would compensate
property owners for loss of value in their proﬁerty
based on pre- and post-regulated market wvalue. However,
compensation would be given for only the value loss in
axcess of 20 percent. Funds to provide compensation
would come from state revenue bonds, a land value incregz/

ment tax and the proceeas from the sale of public land.

D. Compensation for Loss of any Permitted Use

A 1974 California proposal would have provided
compensation to owners whose use of their property for a
properly zoned purpose had been precluded by federal, state
or local government restrictions. Landowners affected by
such restrictions could file claims with a state agency.
The agency would then have to determine whether, and the

extent to which, the property was restricted and the amount
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of monetary injury caused by those restrictions. The
loss of any use for which property islzoned would have
been compensable under this plan.

If tﬁe agenéf were té determine that the state
should indemnify the claimant for loss of use, it would
be required to approve the ¢laim. Although the bill is
unclear as to when the agency must determine if the owner
should be indemnified, it is implicit in the proposed
legislation that compensatién is required if a preponderance
*of the evidence gleaned from a hearing on a c¢laim establishes
a loss.

A maximum compensable payment could not exceed
the ambunt of ad valorem property taxes paid for the fiscal
year immediately preceding the year'in which the claim is
filed.

Compensation would be paid from a staté fund
comprised of state appropriations and revenue received from
a five percent transfer tax levied by the state on the un=-
earned value of transfer?ed land.éé/

E. Zoning by Eminent Domain

A current Minnesota statute combines zoning,
eminent domain and special assessments. Though limited
~in Minnesota ﬁo the creation of restricted residential
districts, this technique offers a comprehensive approach

64/
to the compensation issue.
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oog Implementation of this procedure begins by
zoning a particular area for defined uses and authorizing
. the regulating government to prohibit specific uses within
the regulated areas. Next, the government appraises each
parcel in the area to determine the impact of the zoning
i on market wvalue., However, the standard for measuring
damages and benefits is‘unclear in the statute. At least
two methods may be available. First, the government could
acquire by eminent domain the development rights for all
ij ‘purposes other than those permitted within the regulated
E areas. Compensation would then be paid the property owner
for the difference between the walue for'the uses éuthbrized
%ﬁ'} by the zoning ordinance and the value of the property for
all uses. Alternatively, the property owner could be
L 'compensated for the loss of use reflected in the difference
b between the value of the property after the zoning and the
value of the property if the specific restrictions were not
imposed. In Minnesota, for example, local governments are
- ' authorized to prohibit over thirty specific uses within the
ij restricted residential districts. Hence, damages could be
awarded to compensate only for loss of value due to the
exclusion of specific uses. Under either method of compu-
tation, compensation is awarded if the damages caused by

~the zoning exceed the benefits to any parcel. The compensated

rights for which compensation is paid pass to the government.
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If, after appraisal, the government determines that the {f\
zoning has conferred bhenefits which exceed any damages, -
the value of the excess in benefits is specially assessed '?
against ﬁhe owner. Eéch_tiﬁe the zoning is cﬁanged, bene~ -
fits and damages are measured and appropriate transfer | _
payments made. In Minnesota, cities are authorized to -
issue special revenue bonds supported by the program's -
special assessments to help fund compensation payments
and administrative costs.éé/
_Pfoposals:for compensable regulations have evoked
some concern that open-ended financial liabilities might -
" be created. Proponents of compensable regulations respond -

Mthat courts should award compensation only in cases in

which the regulations would otherwise be held invalid. . . ."
The government could always "amend the regulation to eliminate ,J
the invalidity, avoiding the expense of compensation and -
67/ J

being at least no worse off than before."
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CHAPTER TWO

ZONING AND DISTRICTING

AGRICULTURAL, RURAL AND TIMBER ZONING

Zoning ordinances were designed to control the
manner in which land-is developed. As a conseguence for
many-years,'zoning regqulations paid little or no attention
to questions of what regulations should be applied to
land being used in its undeveloped state, although the
exemption of agricultural activity from all or substantially
all regulation was common in enabling legislation for zrural
areas. The conversion of agricultural land to urban uses
éut the problem in a different light. In New Jersey, for
example, 600,000 acres of agricultural land have been
converted to other uses in the last 20 years. Only one
million acres of farmland remain in the state.;/ One
response to the rapid conversion of agricultural land
has been to preserve it by delineating zones in which
agricultural activities are permitted. Timber or forestry
zones and rural zones are variants of the agricultural
zone in which the dominant purpose, the preservation of
open land uses, is the same, but the specific activities
permitted may vary slightly. Agricultural zoning is a
common method used to preserve land that is well-suited
to agricultural use.g/ In most instances the uses permitted

in an agricultural zone are farming, farm-related uses, and
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recreational uses ¢of open lands. Included in "farm-
related activities" are the buildings énd maintenance
of farm buildingé -- barns, storage facilities, and |
equipment sheds. Reiated commercial and industrial
acﬁivities-sﬁch as intensive stock feeding, greenhouses
and canneries may be but are not invariably excluded.

The decision to classify land in an agricul-
.fural zone sounds like a simpie solution to-the question
of how undeveloped land may be best preserved, but it is
not.as simple as it sounds. The threshold question-is
what is "agriculture." Plainly it includes growing
crops in the open and raising livestock on pasture land.
But does "agriculture” include more intense uses that
are closely limited to growing cr&ps and raising livestock?
Does the concept include feedlots, grain elevators, cream-
eries, canning factories, cheese factories, or, to bring
the peint closer to home, facilities for cleaning, pack-
aging, and shipping cranberries aﬁd blueberries? All of
these uses -are agricultural in oné sense of the word, but
some might ‘as easily be designated agricultural industry.
Some essential agricultural activities can be downright
noxious. For example, peas cannot be raised for the frozen
food and canning industries without separating the peas
from their shells and the plants on which they grow. Pea
viners do just that and are commonly logated in a farm

field near a rcad, The activity is undeniably bucclic,



Y but the atmosphere downwind of a viner stack on a hot
Lo summer day is anything but elysium.

Nor is it particularly helpful to say that

"agriculture" ought ﬁo be limited to open land uses.

Facilities for processing and packaging agricultural

products are essential and in many instances the only

! sensible location for such facilities is close to the

[ fields in which the products are grown. Thus, practical
processing and marketing considerations may produce a

F more random distribution of uses in rural areas than

~ orderly planning might seem to permit. As a conseguence

it can come as a surprise to some persons to learn that

. people whesa livelihood depends upon the agricultural

economy do not view many of the more commercial agricul-

| tural uses as inharmonious or out of place in a rural

-~ environment. éuch chéracterizations occur more readily

v to the residents of suburban precincts where the lot sizes

are uniform and the houses have a familial appearance

to them.

At least agricultural zoning permits the con-
struction of dwellings to farm dwellings. Or does ig?
- What about the residences for the farmer's son and his
| - wife, for the hired hand and his spouse? If they are
employed on the farm, are they not farm residences? Of

course. But what are they after the farmer retires, the
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farmer across the road léaseé the fields, and the
farmer;s son and the hired hand take jobs in town but
continue to live on the farm? Does the residential
use bhecome ncn-confoﬁming? Illegal?

And what is an agricultural use anyway? ' Is
it anybody living on five acres with an acre planted
in vegetables for his own use? Is there a minimum size
below which a tract of land will not be considered a
farm and not'eligible for the agricultural residence
exemption? ~ If so, what size is that and how may it be
justified?

- Agricultural zoning must have some real'relation—
ship to the gqualify of the land. Classification of untill=
able land in an agricultural zone would rather gquickly
be perceived as a subterfuge. However, the same logic
which supports the classification of productive farmland
in an agricultural zone should also support the classifi—
cation of timbered areas in a zone in which the principal
permitted uses are forestry and uses that are compatiblé
with that activity.

The model Agricultural Preservation Ordinancel
prepared by the Twin Cities Metropolitan Council contains
a representative selection of the type of restrictions
that are typical in an agricultural zone.3 The purpose

is stated to be the preservation of land, the logical and
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proper use of which is agriculture for long-term agri-
cultural use. The model ordinance creates two zones:

an agricultural preservation district and an agricultural
preservation/urban expansion district. In the former
"commercial agriculture," defined as growing or producing
field c¢rops, livestock, and livestock products (such as
eggs and milk) and horticulture are permitted uses. Feed
lots, pbultry facilities, farm buildings, and one farm
dwéllinq per farm are permitted. The issue of the size
of a farm is dealt with by defining a farm as containing
at least 40 acres. Non-farm dwellings are severely re-
stricted. There may be only one non-farm dwelling for
each 40 acre tract that does not already contain a farm
or non-farm dwelling; it must be located on a separately
owned parcel at least one écre in size, and have 100 feet
of frontage on an existing road. The problem of the
residence for the farmer's son or hired hand is covered
by a provision that makes a second farm dwelling a con-
ditional use.

The agricultural preservation/urban expansion
district is designed to accommodate orderly expansion of
the urban area into farmland. In that district single
family dwellings in subdivisions are a conditional use
and may be allowed only if they are to be connected to a
common water distribution and sewage collection and treat-

ment system constructed in accordance with a comprehensive
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sewer policy plan.

In some states there is speéific statutory

4/

authority for agricultural zoning.  In others, including

New Jersey, authority to zone for agricultural purposes

5/

derives from the general state zoning enabling act.
In addifion to this general zoning-authority, New Jersey's
"Agricultural Preserve Demonstration Program Act,"é/
whigh became effective July 22, 19?6, authorizes the State
Departmént of Environmental Protection and the State De-
pértment of Agriculture to create an "agricultural [land]
preserve“Z/ of approximately 5,000 acres within the state
through the éurchase of "development easemenﬁs“gf in order
to ensufe that these parcels will remain undeveloped for
other than agricultufal purposes. The program is conducted
on a strictly voluntary basis {the use of the eminent
domain power is prohibited)gf and the price paid for an
easement is generally the difference between the fair market
value for a parcel for all uses and the agricultural fair
market value.ig/

| One New Jersey. court has forcefully expressed the
view that it is the public policy of the State to preserve
open spacé_and agricultural land. In Mindel v. Township

11/
 Council of the Township of Franklin (1979),”  the plaintiff

had been denied a variance which would have permitted him

to farmlhis 13-1/2 acre tract located in a rural area, zoned

r""\‘
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rasidential. Citing the rapid growth in population New
Jersey has experience since 1960 and the intent of the
Farmland Assessment Act, the court concluded the "{[c]learly,
New Jersey now favors preservation of farmland and open
spacés over that of development for residential or commer=-
cial uses. Or even over uses which maximize municipal tax
revenues."ig/ The township was therefore enjoined from pros-
ecuting the plaintiff for farming his land.

Ordinances which are intended to preserve the

present agricultural character of an area have been upheld

by courts. In Morse v. County of San Luis Obispo, a Cali-

fornia court held that an ordinance designating an agricul-
tural district did not "take" the plaintiff's property:

Absent any showing to the contrary, we

are entitled to presume that the decision

of the County to preserve the agricultural

nature of the area and to deny an intensi-
fication of habitation near the airport '
was a reasonable exercise of the zoning 13/
power designed to prevent urban sprawl. . . .

Two factors often considered by courts in determining the
reasonableness of this type of zoning are: (1) the growth
rate of the area, which directly affects the future market
value of the land, and (2) the existence of a comprehensive

14/
plan for the area. In County of DuPage v. Henderson,

agricultural and residential zones in a rural township
were held to be constitutional because of changing growth
conditions and careful planning. In Desler v. Cane County

15/
Bd. of Commissioners,  an Oregon court upheld as not
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contrary to the county's comprehensive plan a zoning
classification which conditionally perﬁittéd gravel oper-
ations and parks in an area designated as "agricultural.”

There has been, as one might expect, a fair
bit of litigation over the uses that are swept into the
meaning of the terms "agriculture," "farming"® andl“farm“
as used in zoning ordinances and, therefore, over where
.the line ma? be drawn between permissible agricultural and
impermissible commercial or industrial activity.

A common definition of "farm" is a piéce of land
-consisting of a fixed number of acres which is used pri-
mariiy to raise-or produce agricultural products, and the
customary buildings which accompany such activities; In-
cluded in this definition are the buildings and maiﬁtenance
of farm buildings -- barns, storage facilities and equip=-
ment sheds. Thus, in Moulton v. Building Inspector of

16/ : ,
Milton, a Massachusetts court held that a silo is an

agricultural use no matter how detrimental itlmay be to
the neighborhood.

When no definition is included in the ordinance,
courts have concluded that the terms must be interpreted
broadly and applied in accordance with their usual and
generally accepted meaninq.il/ Generally this will produie
a rather expansive view of the uses that are authorized.—g/

Dairy farms and greenhouses have been a source

of difficulty in distinguishing between between agricul-

ST
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tural and commercial uses., In Cumberland Farms of Conn.,

Inc, v. Zoning Bd. of App.,éﬁ/ the court observed that

"[a]lll agriculture conducted for profit is commercial in some
degree." However, the court held that operations do not cease
to Le:agricultural and become commercial merely because there
has been an expansion of the business.gg/ A California
court, on the other hand, has held that a city could limit
the growth of a dairy farm by prohibiting landowners from
enlarging the extent of their land or increasing the size of
the herd.gi/

Whether "agriculture"” or "farming"lpermits the
on-site sale of produce grown on the premises has been a
subject of controversy. Although these activities are the
product of agricultural activity, they are also commercial.

In Hagenburger v. City of Los gggeles,gg/ the court held that

a zoning ordinance which established a residential district

and permitted the use ©f any leot for farming, also permitted

-

the operation of a plant nursery, fruit growing, and the

raising of vegetables. However, in Town of Needham v. Winslow

Nurseries, Inc.,gﬁ/ a "garden shop" that sold tools and

equipment was said to violate the zoning code because tools
are not incidental products of a greenhouse or nursery.

Where other more intensive uses in agricultural
zones are concerned, the courts are in disarray. The cperation

of a sawmill was held by a Maryland court to be inconsistent
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with an agricultural district;gﬁ/ the operation of a gravel
pit was permitted by an Oregon court;gé/ animal husbandry
was not permitted by a New York court,gﬁ/ however it was

27/

allowed in Illinois.— Likewise courts are divided as to
- whether chicken and turkey farms are permissible uses.gﬁ/
The_operation of livestock feed lots has been held to be an
agricultural use.gg/ The breeding of thoroughbred horses
haé been heid-to be a permitted égricultural use in New York
State,ég/ but a New Jérsey court ruled that a hostel for horses
was really a riding academy and therefore not permitted.éé/
Several Massachusetts courts have held tha£ the commercial
breeding of dogs is not an‘accessory use of farming.gg/
Finally, the uselof agricul£ural land for campsites has been
heid acceptable in Rhode Island.gé/

Quite plainly, the creation of agricultural or
forestry zones is an‘option that nust be considered seriously
in the Pinelands. Haowever, technigue is not free from trouble-
somé guestions that will have to be resolved.in“fashion that

is compatible with the present character of agriculture and

forestry in the Pinelands.



Il. CLUSTER ZONING

Cluster zoning, sometimes referred to as "density" zoning,

is a land use technigue designed +¢ help communities minimize
the prcoblems inherent in today's large~scale residential
devalopments, while providing specific plans for the retention
of open spaces.gﬁ/ln the traditional zoning ordinance, setback
and minimunm yard reguirements on each zoning lot are used to
provide open space between buildings. Open space secured in
this fashion is necessarily fragmented into small areas of
Private open space on each lot. By permitting buildingslsuch
as garden apartments, townhouses or single~family detached
homes, to be clustered in specified and limited areas, on
smallef lots than would otherwise be reguired, the area
‘occupied by buildings is reduced and the land that would other-
wise be in private yards can be aggregated into larger, more
useable areas of common open space.

Under the usual cluster zoning ordinance provision,
the size of individual residential lots in any large or medium
sized development may be reduced, provided that the overall
density of the entire tract remains unchanged. Cluster zoning,
then, is simply a method of increasing the acreage of common
open space at the expense of the size of the zoning envelope
on individual lots.

There are a number of advantages to cluster developments:



1. in enacting cluster or density zoning require- SN
ments, a legislature can prescribe specific percentages of a
zone that mus£ be utilized for open space énd for residential
puréoses,'thﬁs allowing for aesthetically pleasing land de-
velopmentf |

2. Clustering results in economic savings for -
both the déveloper and the community. One clustering planéé/
produced five times more open space while reducing the length
of necessary streets by ten percent and the-length of required
sewer lines by 25 percent. In recent years, developexrs who
“have used clustering techniéues have found that they are ' .
betéer able to meet the costs of the construction of roads, : -
sewers and utiiity lines because of savings resulting from A B
cluster zoning;éﬁ/ ' _ | -

3. Clustering encourages an adequate supply of

. housing for all income levels by providing the-opportunity
for planned multi-family housing developments; and

4. Clustering encourages developers tTO preserve
opeﬁ space without sacrificing overall density.

Under a well-drafted ordinanée, cluster zoning
provisions should not raise any serious constitutional
challenge. The power to regulate density and open space is .
a well-recognized purpose of zoning.él/ However, the

guestion of whether such provisions are authorized under a

state's enabling legislation remains. 1In New Jersey, the



answer to that question is provided in N.J.S.A. 40:55 D-62,
which authorizes "([tlhe governing body [to] adopt or amend
a zoning ordinance relating to the nature and extent of the
uses of land and of buildings and structures thereon." The
section continues: “The regulations in the zoning ordinance

shall be uniform throughout each district for each class or

- kind of buildings or cther structures or uses of land, in-

cluding planned unit development,. . . and resideptial
cluster. . . ." N.J.S.A. 40:55 D-43 provides authority to
a governing bedy to accept the dedication of land:

a. An ordinance pursuant to this article
permitting planned unit development, planned
unit residential development or residential
cluster may provide that the municipality or
other governmental agency may, at any time
and from time to time, accept the dedicaticon
of land or any interest therein for public
use and maintenance, but the ordinance shall
not require, as a condition of the approval
of a planned development, that land proposead
to be set aside for common open space be 38/
dedicated or made available to public use....==

One of the most important decisions on the legal

status of cluster zoning has come from New Jersey. For

39/

example, in Chrinko v. South Brunswick Township,=—= a cluster

zoning amendment provided that both required lot sizes and
frontages could be reduced if the land saved was donated to
the township for public open space. The Superior Court of
New Jersey upheld cluster zoning on both constitutional and

statutory grounds as a reasonable method of density control
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and ‘as a means of encouraging the preservation of open

space. It was also held that clustering-did not violate

the uniformity requirement of the State's enabling statute.2%/
In Cheney v. Village #2 at New que,‘Inc.,ﬁi/ the Supreme

Court of Pennsylvania endorsed the general principle of

2/

. . 4
density zoning:—

[The traditional] approach to zoning fares
reasonably well so long as development takes
place on a lot-by-lot basis, and so long as
no one cares that the overall appearance of
the municipality resembles the design achieved
by using a cookie cutter on a sheet of dough.
However, with the increasing popularity of
large scale residsntial developments, partic-
ularly in suburban areas, it has hecome
apparent to many local municipalities that
land can be more efficiently used, and develop-
ments mora aesthetically pleasing, if zoning
regulations focus on density regulirements rather
than on specific rules for each individual lot.
Under density zoning, the legislature determines
what percentage of a particular district must
be devoted to open space, for example, and what
percentage used for dwelling units. The task
of £illing in the particular district with real
houses and real open spaces then falls upon the
planning commission usually working in ceonjunc-
tion with an individual large scale developer.

. .« - The ultimate goal of this so-called

density or cluster concept of zoning is achieved
when an entire self-contained little community _
is permitted to be built within a zoning district,
with the rules of density controlling not only

the relation of private dwellings to open space,
but also the relation of homes to commercial
establishments such as theaters, hotels,
restaurants, and quasi-commercial uses such as
schools and churches.

The geal of cluster zoning is to increase substan-

tially the amount of land devoted to open space by allowing
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residential development to be grouped together more closely
than normally permitted. The advantage to homecowners and

the community at large is the cgreation of an area which
preserves some of the amenities of rural living in an urban
or suburban environment, preserves some of the areas' natural
resourceé; and helps to control development in the urban
fringe. As a tool for preserving open land, clustering
allows a community to absorb growth in its housing stock
while confining the impact of new development to smaller
areas and preserving some land in its natural condition.

It is not, however, a particuiarly useful tool for preserving
a large amount of contiguous open space unless average maximuam
densities are loﬁ and relatively largé developments are

clustered so0 as to leave quite large tracts of land in their

" natural state.
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FLOOD PLAIN ZONING

In recent years the expansi@n of urbanized areas
has brought development to previously undeveloped flood plain
areas.éé/DeSPite the hézard of flooding, many such a%e@s have
been attractive to developers because of their proximity to

expanding urban areas and because their generally £lat phy-

sical characteristics are well suited for all types of

developmeﬁt. Recognizing  the hazards inherent in such growth,
Congress has adopted legislationﬁi/ to encourage state and local
governments, through monetary incentives, to focus their atten-
tion on these proﬁlems. The résult'has bheen a stroﬁg and wide-
spread regulateory response.

Flood plain ordinances are based on enabling legislation
which the states, including New Jersey;ii/have enacted in order
to maintain their eligibility for federal funds. The purposes
of those regulations are many: to prevent restrjction of a
river's carrying capacity, to prevent buildings from bein%
erected which will f£loat downstream to damage other propsrty
in case of flood, to reduce community costs for rescue and
repailr operations, to protect life and property of landowners
from their own foolish acts, and to aid in reducing the cost of

building flood control facilitiesﬁE/'To accomplish these pur-~

poses, flood plain ordinances generally limit utilization of

"land in flood prone areas to uses that are not susceptible to

N
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flood damage -- uses such as agriculture, parks, recreation,
wildlife refuges, boathouses, golf coursesflriding academies,
parking lots and other similar activities. Areas not .adjacent
to water may be zoned for a higher use, perhaps single-family .
- homes, but probably nottfor industrial'di high density residen-
tial development. In addition to an ordinance, it is common
for a municipality, in order to have an effective program, to
have its subdivision regulations and building code reflect its
o , flood plain ﬁolicy.
iﬁ - The manner in which floecd plain regulaticon is enforced
a varies from state to state.

New Jersey has adopted legislation authorizing the
state's participation in the federal flood control and flood
5 insurance programs 47/ and has included the necessary authoriza-
tion in its general zoning enabling act to permit local govern-

ments to regulate areas subject to flooding within their juris-

dictions.28/ i
4i The Maryland Comprehensive Flood Management Programég/

calls for studies and division of the state into watersheds.
Each subdivision must prepare a flood management plan subject
to review by the Department of Natural Resources.

t

Gl 5 0 /

In Michigan, the Shoreland Protection Act™— provides for

county, city and wvillage zoning regulation of flococd-risk areas.

e
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It also provides criteria for residential, commercial and
industrial development and shoreline alteration, including
building setback guidelines. |

In Minnesota, the Flodd Plain Management Actél/ calls
for local land use ordinances to-miﬁimizelflood hazards. &ad-
ditional legislation provides authority to cities and cognties
to adopt regulations to control and protect flood plains.ég/

FPinally, the New York State Environmental Conservation
La 33/ authorizes each city, town aﬁd village to enact whatever
ordinances arelnecessary to qualify for federal flood insurance.

A number of potential legal challenges to the validity
of flood pléin zoning exist and should be considered in relation
to the pPinelands:

(L) Like any other ty?e of zoning, flocod plain zoning
is based on tﬁe police power and will be found wvalid only if
the objectives of the statute or ordinance are considered to
be reasonably related to the public welfare. Otherwise, the
flood plain enabling act and municipal ordinances authorized
by them will be struck down on due process grounds as a "taking"
without just compensation. Arguments that flood plain regula-
tions take private property are common ‘because these regulations
often prohibit the construction of buildings in a floodway.

{2) Questions of equal protection often arise in regard

to flood plain regulations. They include:

b
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470 {a) Must existing uses be treated like
future uses?
i {b} Must all future uses be treated the

_ same?
s {c) Must uses on one side of a stream be
treated like uses on other sides orx
s at other points?
L (d) Must éll streams be requlated to the

same standard?

= | ~ (3) Finally, a major problem in the enactment
of adeguate flood channel legislation is the gathering of
sufficient data to provide a reasonable legal basis for
.ﬂ‘\ the delineation of the flood plain itself, and the various

i zoning districts within it. These districts restrict

,J development in varying degrees to reflect the amount and

y frequency of flooding.éﬂ/

Flood plain zoning has both statutory and case

i law support. As indicated above, New Jersey has adopted

= legislation authorizing the State's participation in the

o federal flcocod control and flood insurance programséé/ and
has included the necessary authorization in its general
zoning enabling act to permit local governments to regulate

56/

areas subject to flooding within their jurisdictions.>—

Because few cases deal with the constituticonality of



flood plain législation per se, courts will analyze claims of
a "taking" in the same manner as they revi;w all zoning ordi-
nances. 'Théy will uphold the ordinance itself, and then
determine whether its application to a particﬁlar parcel of
land would be confiscatory.éz/ Through this process, a number
of early cases found certain flood plain regulations to be

" solely for the benefit of the general public and to so de-
preciate the value of the plaintiff's land that a "taking"
had in effect occﬁrred.éﬁ/

More'récent cases, however, indicate a trend away from
this earlier apprcach, in pért as a result of an increased
public and judicial concern with the state of the environment,
and uphold the validity of wetland and flood plain ordinances
even though they may be very restrictive as to the types of
permissible land uses. These cases focus on the objectives

of this type of zoning.

In Just v. Marinatte,ég/the Supreme Court of Wisconsin

upheld a county shoreland zoning ordinance enacted pursuant to
the state shoreland proﬁection program designed to prevent

the degradation of nearby lakes and waterways. The plaintiff
owned property fronting on a lake, the front half of which was
covered with équatic plants. They began filling that part

of thelr property contrary to the ordinance. The county
obtained an injunction and the plaintiff appealed. " In up-

holding the ordinance the court recognized the seriocus
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conflict between the public interest in stopping despoilation

of natural resources and an owner's asserted right teo use his

60/

property as he wishes.— The court reasoned that if the pro-

- posed use of the land would cause "public harm" no compensation

need be paid. Howaver, if the regulation were designed to pro-
duce a public benefit it would be beyond the scope of the
poclice power. The court then concluded that:

the changing of wetlands and swamps to the
damage of the general public by upsetting
the natural environment and the natural
relationship is not a reasonable use of
that land which is protected from police
power regulation, 61/

Thus, public rights may be protected without compensation to
the landowner even if it means private land is restricted to
its "natural" uses.
The Just decisionlwas followed in a number of New Jersey
decisions during the 1970's. For example, in Cappture Realty

62/

Corn. v. Board of Adjustment (1973)— a llew Jersey Superior

Court upheld an interim zoning ordinance declaring a moratorium

on construction in flood prone areas. In AMG Associates v,

Springfield Twp. (1974)§2/ the New Jersey Supreme Court stated

in a footnote to its opinion:

It is to be emphasized that we deal

in this case only with the split lot
situation where there is a deprivation
of all practical use of the smaller
portion thereof. The approach to the
taking problem, and the result, may

be different where vital ecological
and environmental considerations of
recent cognizance have brought about
rather drastic land use restriction
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in furtherance of a policy designed
to protect important public interests
wide in scope and territory as for
example, the coastal wetlands act,
N.J.S.A. 13:9A-1 et seqg. and various
kinds of flood plain use regulations.
Cases arising in such a context may
properly call for a reexamination of
some of the statements 10 years ago
-in the largely locally limited Morris
County Land Case, supra (40 N.J. 539,
133 A.2d 232) 84/

In Sands Point Harbor, Inc. v. Sullivan, Commissioner,

Department of Environmental Protection'(lB?S)ﬁéf a New Jersey
Sﬁperior Court held that the ﬁew Jersey Wetlands Actéﬁ/‘and the
regulations and ordérs issued pursuant to it, which designated
approximately 140 acres of the plaintiff's property as coastal
wetlands, did not constituté a taking without just compensation.

And in American Dredging Co. v. State of New Jersey, Department

of Environmental Protection (1978)§2/ a Superior Court concluded

that it was not a taking for the Depaftment to prohibit the
plaintiff from depositing dredge spoil in 80 acres of its
wetlands. The court stated:

...while loss of value is to be considered

in determining whether a restriction is a
constructive taking, value based upon changing
the character of the land at the expense

of harm to public rights is not an essential
factor or controlling. [Just v. Marinette
County, 201 N.W.2d at 771 (1972.7 68/

Finally, the line of New Jersey cases discussed above

was most recently followed in New Jersey Builders Associlation

v. Department of Environmental Protection (1979)§2/ in which

the plaintiff challenged the validity of regulations adopted
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by New Jersey Department of Environmental Protection which
established water quality standards for the Central Pine Barrens
and designated such lands as a "critical area™ for sewage pur-
poses. In its opinion,lthe court acknowledges that the general
trend in the law has bheen to support legislation intended to
protect certain environmentally sensitive areas even though

70/

such regulation diminishes the wvalue of private land.—

Citing Sands Point Harbor, the court concluded:

In the instant case, the regulations

were not enacted in order to create a
public benefit. Rather, the restrictions
on the use of citizens' property is in
order to prevent a harm resulting from

the change in the natural character of

the property. When a rsgulation is enacted
in order to prevent harm, it is a proper
exercise of the police power and there is
neo right to compensation for the diminution
in the value of the property.7l/

The New Jersey decisicons are in the mainstream of
current judicial responses to flood plain and wetland regula-

tions. In Maple Leaf Investors, Inc. v. State of Wash;ggton,zg/

a prohibition of construction of single~family homes within

a f£lood control zone was held a valid exercise of the police

power. Similarly, in Turner v. County of Del Norte,zé/ an

absolute prohibition of residential or commercial structures

in a flood plain was upheld in California. In Turnpike Realty

Co., Inc. v. Town of Dedham, the inclusion of plaintiff's

land in a newly created flood plain zone was held not to be

a taking because of the cbjectives included by the Massachusetts

legislature in the Statute.ZE/ In Sibson v. New Hampshire,
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the court held that the denial of a permit to £ill plainﬁiff's N

four-acre tract of saltmarsh was a valid exercise of the |

police power, proscribipg future activities that would be

harmful to the pu?lic.z—i/ ______
‘ The priﬁe:objection to floed plain zoning is

closely tied to the legal issue of whether or not this type

of regulation goes beyond a valid exercise of the police

power and would therefore be a "taking" under the New Jersey

. or United States Constitutions. This issue is discussed and

analyzed'in more detail in Volume 5 of these reports. However,

the trend of recent decisions is to hold that land use re- .

strictions imposed by alflood plain’ ordinance, even those

restrictions which completely prohibit all development in -

the flood;way are not a "taking." Such regulation may cause

a significant financial loss for a property owner and raises

the guestion of whether one or a small number of property :]

owners should be compe}led to assume the entire burden of

providing a benefit for the public. , .(
One other common objection voiced to flecod plain

management is that compliance with federal regulations adds -

-to the cost of developing new land and those costs are ‘ W

ultimately borne by purchasers of buildings and new develop-

ment projects. Here, again, the benefits of regulation :[

accruing to the community at large which has or is likely to

experience serious flood damage must be weighed against —

burdens placed on individuals.
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PLANNED DEVELOPMENT

A. The Planned Development Concept’

The planned development technique was devised as
a planning response to changes in methods and techniques
of land development that c¢ould not be readily accommodated
within the restrictions of traditional zoning regulations.
The technique is designed to encourage the use of innovative
techniques in the design and planning of residential, com-
mercial and mixed-use developments. The traditional zoning
ordinance divides a comﬁunity into a number of districts in
each of wﬁich there are specific use, lot size and bulk
regulaticns. ‘Fach new structure must be designed for and

occupied by_a permitted use and must be constructed entirely

within the zoning envelope created by the setback, lot coverage

and height restrictions. Such rigid regulations are appro-
priate when lot by lot development by a variety of individual
owners 1s the course that development will follow.

When a relatively large tract of land, all of
which is in single ownership or under unified control, is
involved, the rigidities of traditional zoning are not only
unnecessary, they may be a positive hindrance to good site
design and planning. For example, the strict application
of district regulations may prevent a developer from achiev-
ing maximum usable open space and recreational areas on the

site, or protecting or preserving environmentally sensitive
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or ecologicaily valuable lands by clustering structures, T
providing greater setbacks from streets or other site
boundaries, decreasing lot sizes or increasing the height
of the buildings.

-Professb; Daniel R.-Maﬁdelker, one of the leading
auvthorities on land use matters, contrasted traditional
zoning and planned developments in a report he prepared

in 1966 for the American Society of Planning Officials as

follows:

‘Traditional zoning is geared to
controlling the placement of a single
structure on a single lot~-the lot is
the basic regulatory unit. This approach
was fostered by the development technigues -
of the 1920's when the gridiron street
pattern was king and when development
occurred one lot at a time. '

Traditional zoning, at least in i
its original form, was also noted for
its rigid separation of different uses
into different zones. Residential uses, : -
reflecting the conventional market view, '
were segregated from commercial and in- -
dustrial uses. Single family and two
family houses were segregated from apart-
ments, which were considered a different .
ltuse. n

Planned development regulations
mark a substantial departure from tradi-
tion. First, they apply to entire
developments rather than to individual
lots. The regulations provide for the -
calculation of densities on a project
basis and permit other adjustments based :
on.a unified plan, adjustments which are -
not possible under traditional zoning.
The application of controls to entire
developments then, is a fundamental
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characteristic of planned development
regulations. -

Second, planned development regulations
abandon or substantially modify the tradi-
tional self-executing form of zoning regula-
tion. . In theory at least (although numerous
established practices deviate from this theory),
traditional zoning regulations leave no place
for the exercise of official discretion when
development is proposed; a developer need .
only obtain a building permit from the building
inspector. Planned developments, on the other
hand, are governed by more general standards
which are applied when development is proposed.
Some discretion is inevitably involved in the
application of the general standards.

Finally, planned development regulations
may also represent a partial or total abandon-
ment of traditional use districting. For
example, some planned development regulations
authorize the approval of plans that call for
commercial as well as residential uses. Still
more commonly, the regulations provide for
"mixed" residential developments, thus abandon-
ing (and high time!) the "use" distinction
between apartments and single family houses.76/

Essentially, planned development regulations pro-

vide substantially greater degrees of flexibility in land
use regulation by permitting the developer and the officials
of a community to design specific land use regﬁlations for
large tracts of land in accordance with generalized standards

and ‘guidelines contained in the planned development cordinance.

Planned development regulations are generally

considered to have a number of-advantages, not all of which

would necessarily be applicable in any particular case.

First, they permit improved land development design
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by freeing the developer from the rigidities of the tradi-
tional zoning technigues. As a result it is easier for the
developer to adapt his site design to topography, f£locod
plains and wetlands, and to preserve natural wvegetation,
topogfaphy, and geological features on the site.

Second, if development is clustered, leaving part
of the site open, land improvement costs may be lowered
-because the length of street frontages and utiliﬁy lines
may be reduced.

Third, larger tracts of .open space can be preserved
by concentrating permissible land use densities on only a
prart of the tract and reserving the rest as permanent open
space. Clustered developments, discussed in the preceding
section, ordinarily require the application of the pladned
déveiopment technique.

Fourth, where a mixture ;f puilding types is
desired, it is easier to accommcocdate a wvariety of building
types, including a broader range of dwelling unit types.

Pifth, the provision of recreational open space
for the use of residents of the developement cén be encouraged.

Sixth, safe and efficient traffic circulation that
insﬁlates the development from through traffic may be easier
to,design.l

Seventh, it is possible to zone land on a density
basis, leaving it to the land owner or developer o determine

how the density permitted on a particular tract of land will
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actually be allocated to the site. In some communities,
planned development regulations provide dénsitylbonuses for
superior design or reservation of open space.

These goals are accomplished primarily by replacing
stringént substantive regulation with development standards
in the zoning ordinance that permit the exercise of greater
discretion and control by local public officials. Developers
and other interested parties are protected from érbitrary
decision~making through the cfeation of détailed procedural
requirements which define and limit the rights and obliga-
tions of the developer, municipality, and the public generally.
The procedure adopted must balance the developer's need for
approéal prior to the expenditure of substantial sums of
money on final plans and designs and the municipality’'s
desire that the ultimate development will retain the
character and amenities upon which the original approval
was based., Public notice must be given and a public hearing
must be held when plans aré sufficiently formalized to allow
rational evaluation and criticism and a substantive zoning
decision by the municipality, but still prior to the invest-
ment of substantial sums by the developer. BSuch a public
hearing i1s also needed to comply with statutory zoning
reguirements.

Planned developments are sometimes treated as

districts (which is essentially a floating zone technigque),
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and sometimes as a type of special use for which a permit

-

nust be secured.

B. Application Procedures

The application procedure generally involves a three
or four phase review as follows:

l. Pre-application Conference

2. Development Concept Plan

3. Detailed Preliminary Plan

4. Final PDevelopment Plan
The Development Concept Plan and Detailed Preliminary Pian
are often combined into a single Preliminary Development
Plan Application. Sometimes the Pre-application Conference
is optional. Where the four step process is specified by
the ordinance, the developer may be given the option of
combining any two consecutive phases by submittiﬂg all infor-
mation and plans regquired for hoth phases.

The Pre-application Conference phase should be
designeq to give the developer the opportunity to meet with
the municipal planning staff to acguaint them with his
| contemplated develcopment, to assess their initial reactions
to his ideas and to become acquaiﬁted with the planned
development procedures., The ordinance should specify how
"formal the conference must be, whether any materials or

plans must be submitted, and whether the participation of

specific officials or department heads is required. Generally,
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ne action will be takeﬁ at this conference, which is intended
for the exchange of information and to better prepare the
developer to comply with and follow the application procedures.

A public hearing is usually held during the develop-
ment concept or preliminary developmeﬁt application phase.
At the completion of either the concept or preliminary develop-
ment phase, rezoning should take'place ¢r the special use
pernit should issue. -Whichever procedure is used,‘approval
must bé expressly subject to completion and approval of the
femaining phases. Once the preliminary development plan has
been approved, the municipality and the developer should both
be bound by that determination with neither able to make any
substantial change in the development plan without the consent
of the.other.

Whether these procedures will discourage rather
than encourage use of planned developments depends in large
paft upon the level of detall required by the city at the
development concept or preliminary application stage. The
developer would prefer to have the basic character of the
proposal approved and have the assurance that the municipality
will not reverse its decision prior to investing large sums
of money in &etailed plans. The munibipality, on the other
hand, wants as much information as possible before committing

itself to a particular plan or development. A workable
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planned development ordinance must balance these conflicting
interests.

More detailed and complete plans must be submitted
in connection with an a#plication for final approval. The
municipality must determine whether the final plan conforms
to the preliminary plan and on that basis either approve,
approve upon acceptance of specified conditions, or reject
the final development plan.

The ordinance should also specify review procedures
within each application phase, which procedures usually range
from direct review and decision by the corporate authorities
to review and recﬁmmendation by the planning commission and/or
other-governmental departments. Either at the concept or
preliminary plan stage the municipal council should act upon
the proposed plaﬁ. It is at this stage that the basic legis-
lative decision is made. Final approval, however, can be made
ministerial with approval only-by an appointed official if all
discretionary decisions have by then been made and the final
plan is in substantial conformity with the preliminary plan.
The departments that will participate in the review process
will depend on whether aspects of the development within
their area of expertise are up for approval.

In determining whether a detailed final development
plan conforms to a prior approved plan, a municipality may

choose to define the meaning of cbnformity or substantial
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conformity or leave such a determination to the discretion

of planning officials at the time of the application. If
substantial conformity is defined in the ordinance, it may
ailow for "minor changes," disallow any change in particular
aspects of the development, or fix an allowable range the
developer may work within, i.e., 5%. Those aspects which
are of pfimary concern are density or land use intensity,

amount and location of open space, orientation of buildings

‘and mix of residential and non-residential uses. Changes

in landscaping, recreational facilities, architectural design,
parking and traffic circulation, screening and privacy, and
dedications for streets or schools may also be specifically
limited.

If the developer plans to ask for final approval
in stages rather than developing the parcel all at once,
some provision must be made for guaranteeing the integrity
of the planned develcopment in the event the developer falters
prior to completion of subsequent stages. The usual examples
given are coﬁpletion of portions which contain a higher
proportion of nonresidential to residential or multi-family
to single-family or residential to open space than exists
for the planned development as a whole. The problem of a
developer who develops nhigh intensity or high density portions

first has no easy remedy other than to withhold final approval
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in that event or require the developer to proceed with low-
density residential portions first. Developing portions with
a lower than average percentage of open space or recreational
facilities may be remedied by less drastic measuras such as
performance bonds, credit-lines, esCrow accounts or letters
of credit. The ordinance may set forth a preferred method

or give the developer a choice.

C. Substantive Standards

A planned development ordinance should set ¢ut the
substantive standards which a planned developmené must meet
to qualify for approval. These standards may pertain to,
among other things, authorized density, open space, traffic
circulation, parking, landscaping, perimeter screening,
glevation, height and bulk regulaticn, permitted uses,
minimum iot size or spacing requirements; or minimum area
per dwelling unit. ‘

- The ordinance shouid be tied into other municipal
or@inancas such as subdivision control regulations, sign
regulations, and environmental performance standards with
provisions that specify the extent to which, if at all, the
planned development process may override those regulations,
It is particularly important that the provisions of the
planned development ordinance and the subdivisicon ordinance
not be inconsistent. It is also usually better practice to

have the planned development ordinance linked to an underlying
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zoning district so that the%e will be base regulations
that will éovern on any subjects which are not in the
development plan. The planned development ordinance should
be éxplicit as to the zoning reguirements whicﬁ may be over-

ridden by the city in approving a development rlan.

D. Other Considerations

There must be a decision as to whether planned
developments will be available in all zoning districts or
confined to particular locations or districts.

When the planned development is designed Qith
private open spaces or recreational facilities for the use
of the residents of the development, the municipality should
determine whether adequate p;o%ision has been made for the
maintenance of the facilities or open space. The most popular
solution is the homeowner's association in which all_residents
of the development are mandatory members and maintenance is

financed.
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APPENDIX TQ CHAPTER 2

Appendices

Appendix A. Model Quarter/Quarter Ordinance:
Metropolitan Council of the Twin Cities Area

ORDINANCENO. ______ ___
MINNESOTA
AGRICULTURE PRESERYATION ORDINANCE

An ordinance promoting the health, safety, and general

weifare of the citizens of ! Minnesota, '
by amending the zoning ordinanece, by repealing sec-

tions ! thersof, and by adopting new

sections pertaining to agriculture distriets.

I.  LEGISLATIVE INTENT AND FINDINGS OF FACT!
The governing body dees hereby find that land lying within
the boundaries of the for which the logical
and proper use is agriculture is threatened by rapid expand-
ing growth and urban develepment. The governing body
further finds that urban development must be accommeo-
dated in a logical and orderly fashion in order to minimize
the conflicts between urban and agricultural uses. The
governing body further finds that the development and
urbanization of high-quality agriculiural land is detrimenta;
to the health and safety of the citizens of
Minnesota.

It is the purpose of this ordinance to identily and classify
such lands lying within the boundaries of
Minnesota, for which the logical and proper long-term use is
agriculture and to preserve and protect said agricultural
land from unnecessary encroachment by nenagricultural
uses.

The governing body further finds that urban development
must be accommodated: The designation of those lands and
areas that are, or will in the near future, become suitzable for
urbanization will direet urban growth within the

1. Since this is a model ordinance, the name of the adopting locai
governmental unit cannot be inserted. Fill in the appropriate
blanks throughout with the name of the government adopting the
erdinance; i.e., Kalamazoo County, Anderson Township.

2. Many local governmental units already have ordinances that
establish an agricultural districe. If this is the case, it is likely
that this agriculture preservation ordinance will be replacing che
existing agricultural districts. If an old agricultural district is
being replaced by the new agriculture preservation ordinance, the
old section is repealed. If no section of the old zoning ordinance is
being replaced by this amendment, it is unnecessary to include
this language in the ordinance heading and text.

J. This section sets forth the findings of fact and logic that led to
the adoption of this agriculture preservation ordinance, Courts
traditionally give great deference to the legislative fndings and
conctusions of local governmental units. For this reason, setting
forth the logie behind the ordinance can be of assistance should
the ordinaace be challenged in court. Finally, setting forth the
intent and findings can be of great assistance to thase who must
interpret and apply the ordinance and to those landowners who
must operate under its restrictions.

to the most appropriate areas and away from prime agricul-
tural land. It is the purpose of this ordinance to identify land
currently in agricultural use which is suited to urban uses
and to preserve i in agricultural use until such time as
streets, sewers, waier supply, and other community facili-
ties, utilities, and services are provided or scheduled so as to
ensure orderly and beneficizl conversion of such lands to
nonagricultural use and to prevent their premature con-
version.

II. DEFINITIONS'

1. Aeccessory Structure: A structure whnose use is asso-
ciated with but incidental to the main use of the parcel
on which it is situated. 3

2. Building: Any structure used {or the shelter of per-
sons, animals, or property of any kind.

3. Capital I'mprovement Program: An itemized program
for a five-year prospective period, subject to at least
biennial review, seiting forth the schedule, timing,
and details of specitic contemplated public improve-
ments by year. together with their estimated cost, the
need for each improvement, financial sources, and the
finaneial impact that the improvements wiil have on
the local governmental unit.

4. Commerciai Agricuitwre: The use of land for the grow-
ing and/or production of field crops, livestock, and
livestock products for the produetion of income in-
cluding but not limited to the foilowing:

a. field crops, including: barley, soy beans, corn,
hay, oats, potatoes, rye, sorghum, and sun-
flowers.

b. livestock, including: dairy and beef cartle, gnats,
horses, sheep, hogs, pouliry. game birds, and
other animals including dogs, ponies, deer, rab-
bits, and mink.

c. livestock products, including: milk,
cheese, eggs, meat, fur, and honey,

butter,

© 5. Comprehensive Sewer Policy Plan: A plan adopted by

2 local governmental unit deseribing, designating, and
scheduling the areas to be sewered by the publie
system, the existing and planned capacities of the
public system, the standards and conditions uuder

4, Terms which are sssential to the operation of the agriculture
preservation ovdinance are defined in this section. The local
governmental unit adepting this ordinance should include these
definitions int the definition sectiorn of the already existing zoning
ordinance. Some of the terms defined will mosc likely be defined
in the existing zoning ordinance. When this occurs. it may be
possible to combine the two definitions, or it may be necessary to
make slight changes. In order to ensure continuicy, the defini-
tions of Capital Improvement Program and Comprehensive
Sewer Policy Plan incorporate the language of the Metropolitan
Land Planning Bill.

27



10.

11.

12,

13.

14.

16.

i7.

18,

28

which the installation of private sewer systems will be
permitted, and, to the extent practicable, the areas
not suitable for public or private systems because of
publi¢ health, safety, and welfare considerations.
Drainage System: Any uatural or artificial feature or
structure used for the conveyanee, drainage, or
storage of surface and/eor underground water, includ-
ing, but not limited to, streams., rivers, creeks,
ditches, channels, conduits, gulleys, ravines, washes,
takes, or ponds, and structures such as culverts, drain-
age tile, dams, bridges, and water-storage basins,
Driveway: A private road or path for vehicle access to
a public road, which is wholly Iocated on the pareel
which is afforded access.
Farm Dweiling: A single-lamily dwelling located on a
farm which is used or intended for use by the farm’s
owner or a person employed thereon.
Farm: Real property used lor commercial agricuiture
or horticulture comprising at least 40 contiguous acres
and which may contain other contiguous or noncontig-

. uous acreage, all of which is owned and operated by a

single family, family corporation, individual, or cor-

* poration.

Farm Building: Any building or azccessory structure
other than a farm or nonfarm dwelling which is used in

_a farming operation, including, but not limited to, a

barn, granary, silo, farm implement storage building,
or milk house. )

Feedlot: A confined area or structure used for feeding,
breeding, or holding livestock for eventual sale in
which animal waste may accurnulate but not ineluding
barns, pens, or other structures used in a dairy farm
operation.

Historic Site: Structure or area of land or water of
historic, archeological, paleontological, or archi
tectural value which has been designated as 3 historic
site in the Federal Register of Historie Landmarks, by
the Minnesota Historical Soczety, or by a local govern-
mental unit,

Horticuliure: The use of land for the growing or pro-
duction for income of fruits; vegetables; flowers;
nursery stock, including ornamental plants and trees;
and cultured sod.

Irrigation System: -Any structure or equipment,
mechanized or other, used to supply water for com-
mercial agrieulture or horticulture, including, but not
limited to, wells, pumps., motors, pipes, culverts,
gates, dams, ditches, tanks, ponds, and reservoirs.
Parcel: A separate area of land, including a lot, having
specific boundaries and capable of being conveyed and
recorded.

Nonjarm Dweiling: A single-family dwelling located on
a farm or otherwise which is not a farm dwelling.
Poultry Facility: A confined area or structure used in-
tensively for raising, feeding, breeding, or holding
chickens, turkeys, and other poultry for eventual sale
or the production of eggs.

Quarter/Quarter Section: The northeast, northwest,
southwest, or southeast guarter of a quarter section
delineated by the United States Government system of
land survey and which is exactly or nearly 40 acres in
size..
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19. Recreation Area: A parcel which may include watec
bodies and incidental buildings thereto used or in-
tended for active or passive recreation, including, but
not limited to, parks, playgrounds, golf courses,
hunting preserves, polo grounds, nature trails, beidle
paths, beaches, campsites, ski and snowmobile trails,
and canoe routes; provided that pareels on which there
are located stadiums, arenas, bowling alleys, swim-
ming pools, {except privately owned pools net open to
the public), and other recreational activities conducted
primarily in structures are not recreation areas,

20. Rood: A public thoroughfare, including without limita-
tion, streets, highways, freeways, parkways, thor-
oughfares, roads, avenues, boulevards,
places, however described; but not including private
driveways or routes.

21. Single-Family Dwelling: A [ree-standing mobile or
permanent structure used or mtended for habitation
by just one family.

22,  Structure: Anything consiructed or erected, the use of
which requires loeation on the ground or attachment
to something heving a location on the ground.

[II. DESIGNATION AND ESTABLISHMENT
OF DISTRICTS
1. The following zoning districts together with the appli-
cable requirements contained herein are hereby estab-
lished as a part of the zoning ordinance of
AgP-1 (Agriculture Preservation Distreiet)
AgP-2 (Agriculture Preservation/Urban Expansion
District}®
2. The locations and boundaries of the districts estab-
lished by this ordinance are set forth on the zoning
mapis} of this and said mapis) are
hereby made a part of this ordinance. Sald mapis)
consisting of sheets and all notations, references, and
data shown thereon are hereby in¢orporated by refer-
ence into this ordinance and shall be made as much 2
part of it as if all were [ully described herein. The
zoning mapis) shall be kept on iile in the zoning
administrator's office.
3. With the adoption of this ordinanee, the agriculture
district and requirements established in sections
of the zoning ordinance adopted in Ordi-
on the dayof

nance No.

5. The district boundaries of the Agriculturs Preservation District
and the Agriculture Preservation/Urban Expansion District
should be established by following the guidelines sat forth in the
agriculture handbook. Those areas which can be identified as
long-term agriculture areas should generally be included in the
Agriculture Preservation District {AgP-1}). The AgP-2 District is
intended for use in those agricultural areas which will become
urbanized in the immediately foraseeable future as urban facili-
ties become available. It may he thar a local governmental unit
would wish to establish more or fewer districts in order ta bettor
tailor its erdinances Lo the local situation. It is also possible that
a local unit of government may want to apply a given district to
more than one area of land. This is legally permissible; however.
agricultural districts, like all other zoning districts. must be
designated on the zoning map.

6. See comment number 2. [f sections of an exiscing zoning
ordinance are to be repealed, this section should be included. The

- repealed sections should be refzrenced by section number. ordi-

nance number, and the date of adoption.

lanes, or .



are hereby repealed. All lands within the
currently loeated in these districts are hereby rezoned
to lie within the AgP-1 or AgP-2 District pursuant to
the zoning maps adopted as part of this ordinance.

IV. AgP-1 (AGRICULTURE PRESERVATION
DISTRICTY
1. Iatent:

. This district is intended to contain those areas of the
where it is necessary and desirable,
because of the high quality of the soils, availability of
water, and/or highly productive agricultural capa-
bility, to preserve, promnte, maintain, and enhance the
use of the land for agricultural purposes and to protect
such land {rom eseroachment by nonagricultural uses,
stTuctures, or activities.

2. Permitted Uses and Structures:

The following uses shall be permitted by right:

a. commercial agriculture and horticulture.

b. feedlots and poultry facilities.

c. farm buildings. -

d. farm drainage and irrigation systems.

e. forestry.

f. one farm dwellicg per farm. .

g. one nonfarm dwelling per each quarter/quarter
section not already containing 2 farm or nonfarm
dwelling provided: :

1) the dwelling unit shall be located entirely
within one quarter/quarter section on a sepa-
rately owned parcel which shall be at [east one
acre in size. ’

2) the parcel on which the dwelling unit is located
must have at least 100-feet of frontage along a
road which was in use before the effective date

- of this ordinance.

© 3) the driveway serving the parcel shall be sepa-
rated from adjacent driveways on the same
side on the road by the following distances
depending upon the road types.®
a) local road: 100 feet;
b) collector road: 300 feet;
e} county highway: 560 feet;
d) minimum distance from intersection of

two or more of the above: 100 feet.

4} the dwelling shall be set back at least 75 feet

from the road right-of-way and be separated

7. The AgP-1 {Agriculture Preservation District) is, with minor
exceptions, an exclusive agricultural-use district. Agricultural
uses and structures are permitted by right. Residential uses are
limited to the farm dwelling unit and one nonfarm dwelling unit
for each quarter/quarter section {40 acres more or less) which

- does not aiready contain a dwelling unit. However, the required
lot size for a residential dwelling unit is one acre. In the AgP.]
District, development is restricted by a density factor rather than
by lot size, After the nonfarm dwelling unit has been built, 39
acres still remain in agricultural use through the use of density
rather than large lot zoning.

8. The terms “local road,” “collector road,” and “county high-
way'' are commenly used terms in most county thoroughfars
plans. Before adopting this ordinance, you will want to check to
make sure that these are the terms used by your county. Should
your county use other terms in its thoroughfare plan, those terms
should be substituted here. ’ )

at least 300 feet from the nearest farm
building.
h. historic sites.

3. Permitted Accessory Uses and Structures:

The following accessory uses and structures shall be

permitted:

a. Uses and structures which are customarily acces-
sory and clearly incidental and subordinate to
permitted uses and structures, including:

1. Private garages;

2. Playhouses and swimming pools and storage
buildings appurtenanl, to single-family dweli-
ings;

3. Landscaping items.

4. Conditional Uses:

The following conditional uses may be approved by the

*in the AgP-1 {Agriculture Preser-

vation Distriet) provided that the provisions and re-

quirements of Section IV.4 (standards for conditional-
use permit) of the zoning ordinance are fulfilled:

a. Qutdoor recreation areas:

b. Churches, cemeteries, airports, schools, local
government buildings and facilities, and govern-
ment-owned facilities for the mainterance of roads
and highways;

¢. & second farm dwelling in the quarter/quarter
section containing the [arm dwelling, provided
that it meets the requirements of Section IV.2.g.

d. Agricultural service establishments primarily en-
gaged in performing agricultural, animal hus.
bandry, ot horticuitural services on a fee or con-
tract basis including corn sheiling; hay baling and
threshing; sorting, grading, and packing fruits and
vegetables for the grower; agricultural produce
milling and processing; horticultural services; crop
dusting; fruit picking: grain cleaning; land grad.

. ing; harvesting and plowing; farm equipment ser-
_vice and repair; veterinary services: boarding and
training of horses; commercial hunting and trap-
ping; the operation of game reservations; roadside
stands for the sale of agricultural produce grown
on the site.

e. Public utility and public service structures in-
cluding electric transmission lines and distribution
of substations, gas regulater stations, communi-
cations equipment buildings, pumping siations,
and reservoirs;

f. Home occupations.®®

5. Siandards for Granting Conditional-Use Permits:

No conditional-use permit shall be issued by the

9. Local gavernmental units treat applications for conditional-use
permits in various ways. The body given responsibiiity tor
issuing conditional-use permits in your local governmental unit
should be inserted in this blank.

10. Home occupations is a term that is commonly defined in most
zoning ordinances. For that reason, it has not been defined in
this ordinance. If the local governmental unit's existing zoning
ardinance does not include a definition of home occupations, the
term should be defined as the local government sees fit.
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uniess following review and written findings it deter-

mines that the proposed use satisfies the following

conditions and the conditions set by Section___ of

QOrdinance Number ________.:"

a. Nonfarm structures shall be sited on a separately
surveyed and described parcei.

b. The use shall not be one to which the noise, odor,
dust, or chemical residues of commercizl agri-
culture or horticuiture might result in creation or
establishment of a nuisance or trespass.

c. All agricultural service establishmenis shall be
located at least . feet from any driveway
affecting access to a farm dweliing or field and at
least __ feet from any single-family dwell-
ing.

d. AR agricultural service establishments shall be
sereened on the perimeter of the establishment by
2 solid fence, wall, or natural vegetation not less
than ___ f{eet in height.

e. An agriculfural service establishment shall be
incidental and necessary to the conduct of agri-
culture within the distriet.

f.  Pubde utility and service structures shall be lo-
cated and constructed at such places and in such
manner that they will not segment land of any one
farm and will not interfere with the conduet of
agriculture by limiting or interfering with the

. acesss to fields or the effectiveness and efficieney
of the farmer and farm equipment including crop-
spraying aircraft.

6. Pronhibited Uses and Structures:

" All other uses and structures which are not specifically
permitted by right or by conditional-use permit shall
be prohibited in the AgP-1 (Agriculiural Preservation
District}.

1L. Several uses are permitted in the Agriculture Preservation
District by conditional-use permit. If the local governmental unit
has an existing zoning ordinance, they probably already have

standards governing the granting of conditionai-use permits, The
more specific the standards are, the better the process works.

. Those standards are referenced by section and erdinance number

in this section. If the local governmental unit does not already
have standards for the granting of conditional-use permits, the
following additignal specific concerns should be addressed in this
ordinance:

{at Ingress and egress to the property and propoesed structures
thereon wich particular reference to automotive and pedestrian
safety and convenience, traffic Bow and controt, access in con-
formanece with the county thoroughfare plan;

tb) Offstreet parking and loading areas whers required or
necessary with particular reference to the items in 1 sbove and
the effects of noise, glare, odor, and congestion or adjoining
property and properties generally in the distriet;

{c) Refuse and sanitary service areas, with particular reference
to areas specified in items 1 and 2 abave;

{dr Utilities, public utilities, water supply. and sewage dis-
posal with reference to location, availability, and compati-
bility;

{e) Screening and buffering where necessary with reference to
type, dimensions, and character:

{f) Signs, if any, and proposed exterior lighting with reference
to glare, traffic safety. economic eifect. and comparibility and
harmony with property in the district:

ig) Required yards and other open space;

{h} General cormnpatibility with adjacent properties and other
properties in the district and the intent of the district.

. 30

7. Minimum Lot Sizes, Yard Requirements,
and Structure Spacings:
a. Lot sizes:
For permitted uses: None.
For conditional uses: One acre.
The minimum lot width at the front building line
shall be
b. Yard reguirements:
For permitted uses: None.
For conditional uses: 1. froat yard—90 feet:
2. rear yard—350 feet;
) 3. side yard—13 feet.
¢. Structures spacing:
Nonfarm uses shall be separated at least 500 feet
from the nearest farm building.'*

V. AgP-2 (AGRICULTURAL PRESERVATION/
URBAN EXPANSION DISTRICT)
1. 1Intent:

This district is intended for application to land located
adjacent to existing cities and towns where agriculture
is a current logical and proper use, but which in the {u.
ture will gradually be required for expansion for urhan
uses as urban facilities and services become availuble.
This distriet is intended to preserve said land in agricul-
tural usage and in large parceis until capital funds for
the extension of urban facilities and services are com-
mitted in an adopted capital improvement program.

2. Permitted Uses and Structures:
The {ollowing use shall be permitted by right:
a. - All uses and structures permitted by right in the
AgP-1 District, except [eedlots and poultry oper-
ations.

3. Permitted Accessory Uses and Siructures:
a. All permitted accessory uses ia the AgP-1 District
as specified in IV.3 herein,

4. Conditional Uses:™

The following conditional uses may be approved by the

zoning board of adjustment in the AgP-2 {Agricultural

Preservation/Urban Expansion District) provided that

the provisions and requirement of Section IV.4 are

fulfilled: :

a. All conditional uses in the AgP-1 District as speci-
fied in Article 1V, paragraph ¢ herein.

b. Bingle-family dwellings in subdivisions.

12. These setbacks and separations are suggestions. but can be
modified to meet the local situation.

13. The Agricnicure Preservation/Urban Expansion Disteict
{AgP-2) is in many respects an agricultural holding zone. It is
recognized. however, that this land is best utilized when pre-
served In agricultural use as long as possible. In addition. it is
desirable to keep land in large parcels in order to facilitate
subdivision when urban services become available,

14. The conditional uses allowed in the AgP-1 District are also
allowed as conditional uses in the AgP-2 District. In addition,
single-family dwellings in subdivisicns are allowed as a condi-
tional use in the AgP-2 District. The comments of footnota il
apply as well in the AgP-2 District.



5. Standards for Graating Coaditional-Use Permits:
Mo eonditional-use permit shali be issued by the
unless follewing review and written findings it deter-
mines that the proposed use satisfies the following
conditions a2nd the conditions set by Section.
of Ordinance Number :

a. nonfarm structures shall be sited on a separately
surveyed and described parcel;

b. single-family dwellings in subdivisions shall be
connected Lo commen water distribution and pub-
le sewage treatment systems which have been
constructed in accordance with a comprehensive
sewer poliey plan.

6. Prohibited Uses/Structures:.
All other structures and uses which are not specifically
permitied by right or by conditionzl-use permit shall
be prohibited in the AgP-2 {Agricultural Preserva-
tion/Urban Expansion District).

7. Minimum Lot Size, Yard Requirements, and Height
Restrictions:* .

15. The minimum lot size. yard requirements, and height re-
strictions established in this section are mere suggestions. The
intent, is to apply the same restrictions applied in the AgP-1
District except that, when sewer and water service becomes
available, development should be allowed to occur in urban
densities. The local governmental unit adepting this ordinance
may wish to reference this section to one of the residential
districts included in its existing zoning ordinance. This could be

a. Lot size:
For permitted uses: None.
For conditional uses other than single-family dwell-
ings in subdivisions: One acre.
For single-family dweilings in subdivisions con-

nected to common water and sewage systems: -7

10,000 square feet.
b. Yard requirements:
For permitted uses: None.
For conditional uses other than subdivisions:
1. front yard—90 feei;
2. rear yard—>30 feet;
3. side yard—15 feet.
¢. Height restrictions:
For permitted uses: None.
For conditional uses: Maximum height 35 {eet.

¥1. 'EFFECTIVE DATE )
This ordinance shal] be effective oy the ________ day
of 18 1§

accomplished by language of this cype: For single-family dwel-
ings in subdivisions connected to a common water and sewage
distribution system. the lot size, yard requirements, height

resgrictions ... established for the district in
ordinance No. adopted the day of
shall apply.

16. This blank should be flled in with the date the agriculture
preservation amendments take effect, which is aormally the date
of adoption.

Appendix B. Sliding Scale Ordinance:
Ravenna Township, Minnesota

1060  DISTRICT PROVISIONS

-100.1 Purpose
The zoning districts are designed to implement the intents
and purposes of the Comprehensive Plan.

The zoning districts are based upon the Comprehensive Plan,
which has the purpese of protecting the public health,
safety, convenience, and general weliare. Before any
amendment to the boundary lines of the established zoning
districts are made, any necessary amendments must first be
made to the Comprehensive Plan.

For the purposes of this Qrdinance, Ravenna Township is
hereby divided into the following zoning distriets when the
regulations outlined herein will apply.

RR-1 (Rural/Residential District) )
MWP (Marsh and Wetlands Protection District)
FP (Floedplain District)

The iocations and boundaries of the districts estabiished by
this Ordinance are hereby set forth on the zoning map of
Ravenna Township, 2and said map is hereby made part of this
QOrdinance,

101, RR-I (RURAL/RESIDENTIAL DISTRICT)

101.1 Intent -

This district is intended for applicacion in those areas of the
Township where whole sections of open land have become
subject to increased amounts of single-family residential
development. Despite the fact that peor soils, rough to-
pography, and insufficient irrigation make sections of this
land uneconomical for agrieultural purposes, there are some
suitable sites for single-family home construction, However,
because of the fact that there are severe environmental

- constraints on residential development in this area, and

because of the fact that urban services such as central sewer
and water will not be provided for at least [ifteen 115) years,
and because significant amounts of residential development
will adversely affect surrounding agricultural operations,
residential development in this district must be kept to 2
reasonable rural density of five nonfarm residential homes
per forty {40} acres.

101.2 Permitted Uses and Structures
The following shall be permitted uses by right:

4, Any and all forms of commercial agriculture and com-
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mercial horticulture as defined by this Ordinance, in-
cluding feedlois and pouliry operations.

Farm buildings and accessory structures.

Farm drainage and irrigation systems.

Forestry, grazing, and gardening.

Nonfarm single-family residential subdivisions shall be
permitted on lots or parcels of land for which a deed has
been recorded in the office of the Dakota Caunty Re-
gister of Deeds upon or pricr to the effective date of
this Ordinance, or a lot or parcel of land that would have
been a lot of record if the document conveying the lot

had been recorded cnthe date of its execution, provided -

they are able to meet ali applicable standards and re-
quirements of this Ordinance and all other applicabie
township and county ordinances, subject to the follow-
ing area and dimensional regulations. The maximum
number of lots, in addition to an existing prineipal
dwellingthat may be created. shall be based on the gross
area of that tract which is to be subdivided, and which
constitutes the lot of record existing on the effective
date of this Qrdinance, as follows:

Areaof Lot of Record at the Time of Maximum Number
the Effective Data of This Ordinance of Lots Permitted
2-T acres i
8«15 acres 2
16-32 acres 3
33-39 acres 4
40-44 acres 3
45-100 acTes 1 additional unit for every 8
acres of land .
101+ acres .5 additional ynits for every
8 acres of land

f,
.
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Each lot ereated shall contain no more tharn one single-
family home provided it meets the following require-
ments:

1) Each lot shall be a separately conveyed parcel of at
least two acres in arez and described by a certificate
of survey.

2} The driveway serving a lot shall be separated from
adjacent driveways on the same side of the road by
the following distances:

a} Township road: 100 feet

b} County/state highway: 125 feet

¢} Minimum distance from intersection of two or
more of the above: 80 feet

3} Al nonfarm residential buildings shall be zet back a
minimum of 300 feet from the nearest farm building.

Historie sites.
Home occupations.

- 83

181.3 Conditional Uses

The following conditional uses may be approved by the
Town Beard in the RR-I (Rural/Residential District) pro-
vided that the provisions and requirements of Section 066.1
of the zoning ordinance are fulfilled;

a.
b,

3

Outdoor recreation areas;

Churches, cemeteries, azirports, schools, local govern-
ment buildings and facilities, and government-owned
facilities for the maintenance of roads and highways:
Agricultural service establishments primarily engaged
in performing agricultural, animal hushandry, or horti-
cultural services on a fee or contract basis including corn
shelling; hay baling and threshing; sorting, grading, and
paeking fruits and vegetables for the grower; agricul-
tural produce milking and proecessing; horticultural ser-
vices; crop dusting; fruit picking: grain cleaning; land
grading; harvesting and plowing; farm equipment ser-
vice and repair; veterinary services; boarding and train-
ing of horses; commereial hunting and trapping; the
operation of game reservations; and roadside stands for
the sale of agricultural produce grown on the site.
Mining and extraciion cperations.

Public utility and publie service structures including
electric transmission lines and distribution of substa-
tions, gas regulator stations, communications equipment
and buildings, pumping stations and reservoirs.
Highway-neighborhood commercial uses.

101.4 Prohibited Uses and Structures

All other uses and structures which are not specifically
permitted as a right or by conditiorai-use permit.shali be
prohibited in the RR-I {Rural/Residential Distriet).

18.5

Minimum Lot Size

For farm dwellings: None. .
For nonfarm single-family dwellings: Two acres.
Far conditional uses; Two acres.

101.6 Minimum Yard Dimension Requiremeasts

a.
b.

c.
d.
e.

Lot width, 150 feet.
Lot depth, 175 feet.
Side yard setback for structures, 20 feet.
Rear yard setback for structures, 20 feet.
Structure setback from:
Township road, 80 feet from centerline.
County road, 110 feet from centerline.
Etate road, 130 feet from centerline,

101.7 Maximum Height

a.
b.

For farm uses: MNone.
For nonfarm and conditional uses: 35 feet.
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CHAPTER THREE

DEVELOPMENT RIGHTS TRANSFER

THE CONCEPT

The transfer of development rights is a topic
that has received a substantial amount of scholarly atten=-
tion in planning c¢ircles and has, like many planning
concepts, been the subject of some misunderstanding.

The term "transfer of development rights" is used commonly

in two contexts, only one of which is accurate. In some

instances the process of computing the total density to

which a tract of land might be developed and then permitting
that nunmber of dwelling units to be built on only a portion

of the tract while the remainder stays undeveloped has bsen
loosély spoken of as a "transfer of development rights”
because it effectively shifts the right to development from
one portion of the tract to another. This is really, however,
no more than an applicétion of density zéning or clustering
which are discussed elsewhere in this report. In the true
sense of the term, a "transfer of development rights"” connotes
the severance of the right to develop from the bundle of
rights that make up land ownership and the conveyance of
that right to another person who owns a nearby or even a

distant tract of land. It means, in short, a2 right in land

which can be conveved to another for use elsewhere.
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A development rights transfer technique reqguires
the identification through a master plan'of an area or
district within which development rights will be created

and may ke transferred or two areas or districts, one from o -

which rights may be transferred and a second to which rights
may be transferred. In either case a basis for assigning
development rights to land has to be determined and then

the rights have té be allocated to individual parcels. The
four principal allocation methods that have heen suggested : -
are acreage, fair market value, assesgsed value and develop— B
ment potential, l/Bch fair market value and development
potential are more complex methods. The former suffers
from the defect of being less readily ascertainable than
assessed value, and the latter involves the essentially =-
contradictory allocation of development potential to land -
that has been designated for no development.

' Once an allocation method has been settled upon,
then development rights must be assigned and certified to
the owner of ea&h tract of land both in the district from
which rights are to be transferred and in the district to -
which the rights will be transferable. At this pbint it is’
necessary for the governing authority to decide whether the
development rights in the transferee district will be scalecd

+0 the level of development that is already permitted by the



zoning ordinance or whether properties iﬁ’the transferee
district will be "downzoned" (i.e., zoned more restrictively)
in order to insure a ready market for the development rights.
y Inherent in éhe‘decision to use transferable de-
velopment rights is a determination that there are some

.lands within the jurisdiction of the governing authority

that will bear substantially more intensive development

- as the price of preserving some lands as open space,
L agricultural land, or substantially undeveloped territory.
The governing authority must alsé decide whether there
will be an upper limit on the density or intensity of
development even with the use of transferred development
rights.
L Once the system has been set in place, then the
owner of land within the transferse district who wishes
to develop his land to a gregater density or-intensity of
use than would be permitted under the terms of the zoning
- ordinance must acguire devélopment rights from an owner
in the traﬁsferor district at the market price. In a very
rough sense this market price will tend to equal what it
would cost the transferee owner to purchase an adjacent
tract of land that would enlarge the size of the transferee

owner's land sufficiently to permit the proposed development.



II.

THE APPLICATION OF THE CONCEPT

While the concept is relatively simple, there have
been very few applications of it. The current interest in
the trénsfer of development rights stems largely from two
sources. New York City has creatéd transferable development

rights in connection with its landmarks preservation program.

Landmark buildings that are historically or architecturally

éignificant may not be destroyed or altered. Most such
bu;ldings.reprasent a very substantial underdevelopﬁent of

the site on which they are located. Under the New York City
landmarks ordinance the unused development potential of

sites occupied by landmark structures may be solé and
transferred to adjacent and nearby properties%/ The second
source of the current interest in transferable development
rights was the Chicago Plan devised by Professor John Costonis
and Jared Shlaes as a method of encouraging preservation of
landmark structures in the City of Chicago. Under that

élan development rights could be transferred anywhere within

a transferee district that covered most of the Chicago central
business district%/ Unlike the New York plan, the Chicago plan

was never implemented by the adcoption of an appropriate ordi-

nance.

D
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There have been a few other instances of experi-
mentation with the transfer of development rights. One
of the more well-known of these is the ordinance of South-
hampton Township in Suffolk County, Long Island. The

Southhampton ordinance does not, however, impose a mandatory

transfer. Farmers are given an option to transfer development

rights off-site and when they do the farmland is placed in

a municipal land trust and must be permanently maintained

as farmland. The farmer may continue to farm the land under
this system. The Southhampton ordinance is particularly
interesting becauée aquifer recharge areas may be designated
as lands eligible for preservation under the ordinance and
the development rights for those tracts may be shifted off-
site. There is, however, a limitation on the increase in
density in the transferee district to a maximum of four
dwelling units per acre. There is also a requirement that
at the time development rights are transferred the transferor
parcel must be deeded either to the township or to another
government agency specified by the town., The Southhampton
crdinance does not create alfreely couveyable development
right. The development right remains tied to the land until
the township accepts title to the parcel of land that is to
be preserved. The use of the develcopment right on the

transferee parcel is effected by amending the zoning ordinance
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so as to include Ehe transferred right as a part of the
permltted density. Y /

The literatufe contains a report of only one
transfgr in Southhampton that involved the shifting of
the right to const:uc£ an additional 18 dwelling units
from an aquifer recharge area to another parcel. The
result of the transfer was that 36 acres of the recharge
area were deeded to the town and the development of the
transferee site took place on 40,000 sguare foot lots%/

Two New Jersey municipalities, Chesterfield and
Hil;sborough, have adopted development righté transfer
ordinances that are similar to the Southhampton ordinance.
The Chesterf1e1d ordlnance permits the private landowner
to retain title while the Hillsborough ordinance does not.
It is ouf understanding that there have been no transfers
of development rights under either ordinance and we also
understand that the Hillsborough ordinance is presently
in litigation%/

In Pennsylvania Upper Makefield Township in Bucks
County adopted a transferable development rights program
as a method of preserving the rural character of a section

of the townshlp that contained large dairy farms and a

number of country estates., The Upper Makefield ordlnance
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creates cne development point for each 1.6 acres of undeveloped
land. Rights may be transferred to any other owner of real
estate in the same zoning district with no restriction on

the number of rights which a landowner may acquire. The
ordinance imposes sales contract terms that have the effect
of making the township a third party beneficiary of the
contract with rights in the preserved land if it should
suSsequently be the'subject of a development proposal.
Development rights are always assigned either to the trans;
feror or transferee parcel and may not be owned separately
from a real estate holding in the township.  .The ownership of
each development point permits the reduction in the minimum
single family lot size of 30,000 square feet to 20,000 square
feet., However, the gross density of the tract may not exceed
.8 dwelling units per acre. Insofar as we have been able to
learn, there have not been any development transfers in Upper

i/
Makefield.

A second community in Bucks County, Buckingham,
has a development rights transfer program as a part of
its effort to preserve agricultural lands, Under that
program development ;ights may be transferred from the
agricultural zone to the development zone. Rights are
assigned at the rate of one development right for each

acre of undeveloped land. The ordinance has an unusual



provision that reguires that when rights are to be trans-
ferred from any tract of land, the land_must first be
subdivided and the rights from the best farmlands must
be séld first and thosé from unbuildable pbrtions of the
tract must be sold last. Thefe is a requirement that in
connection with the transfer there be é deed restriction
recorded limiting the land to agricultural use and no land-
owner may acquire development rights unless he owns at least
10 acres. There have apparently been a small number of rights
transfers under this program, but the application of the tech~-
nigque in Buckingham has really been too limited for there to
- be any basis for assessing the success or failure of the pro-
gram%/ ' |
In Delaware‘COunty, Pennsylvania, the Township of
Birmingham'adopted a development. rights transfér program as
a means of preserving agricultural land. Development rights

were created for an agricultural district and landowners were

permitted to transfer those rights to either of two develop-
ment districﬁs. As in Buckingham Township, development rights
could only be assigned to landowners who owned 10 acres or
more; Rights were created at the rate of 0.5 development
rights per acre except lands in flood plains were assigned
only 0.125 rights per acre. Transfers to the development

district had to be to tracts of at least 50 acres in size
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but the permitted increases in density in the transferee

zone were greater than in the Bucks County townships. In

one zone a bhasic densiﬁy of 0.6 dwelling units per acre

could he increased to 2.25 dwelling units per acre and in

the other development zone a base density of 2.5 dwelling

units per acre could be doubled to 5 dwelling . units per acre.
Birmingham Township_also has a priority system for selecting
lands from which rights may be transferred which starts with
lands devoted to agricultural use in the past three years

then moves to lands not currently farmed with a slope of 8%

or less, followed, in order, by historic and scenic sites,
woodland, and all remaining lands. Deed restrictions are
ragquired and the township reserves the right to acquire develop-
ment rights by purchase or gift. The township is authorized

to hold development rights independent of any designated par-
cel of land for any length of time so that such rights could be
sold at a later date by the township. In essence there is

authority here for the creation of a development rights bank.

Our review of the literature dces not disclose any reference
to any transfers in Birmingham Township either%/

Collier County, Florida, has a development rights
transfer plan with which it has now had some experience.

The Collier County plan is designed to protect environmentally
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sensitive land, but it does not forbid development of such
lands. An iﬁventory of such lands was prepared by the county
and this land inventory-became the basis for what was called
the "ST" Specizal Tfeétmenﬁ Ové;ygy District. This is a
district created by the zoning érdinance that established
special regulations that are in addition to those that are
otherwise applicable under the various districts created by
the zoning ordinance. Lands in the ST zone are eligible

for the transfer of development rights to non-sensitive

landsg in other zones. The Collier County ordinance does

not, howevef, forbid development in the ST zone nor require
the transfer of deve;opment rights to non-sensitive or less
sensitive development areas. An early versioﬁ of the Collier
County ordinance required review by as many as seven adyisory
bocards and governmental agencies %@d permitted the transfer
of development rights only from ST land to contiguous non-ST
land. Both of these provisions prdved cumbersome and the
ofdinance was subsequently amended so as to eliminate the

contiguity regquirement and require review only by the Board

of County Commissioners. Rights which may be transferred
accrue at the rate of 0.5 residential units for each acre
of ST land. Only residential development rights may be

transferred. When transferred to other residential zones
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the increase in density may be either 10% or 20% depending
upon the zone. A 1978 amendment to the zoning ordinance
creatad a new TDR-1 transfer of development rights multi-
family district in which the base density of 6 units per,
gross acre ceculd be increased to 9 units per acre with
transferred development rights.

Thre have been two applications for development rights
transfer that have involved rather substantial transfers.
In one instance 353 residential development:%Pits were
transferred from a 70 acre mangrove island to‘a 33 acre
Qpland site. A second transfer shifted the right to build
26 condominium units from a 52 acre mangrove island to a
10.5 acre tract on the mainland. In both instances the
island which was the transferor site was dedicated to the

10/
county.

Despite the amoun£ of intereét in planning circles
in the transfer of development rights, the idea has ﬁoé-?
always weon instant converts. The Martha's Vineyard Com-
mission studied the TDR idea and concluded that "the tool
has more liabilities associated with it than benefits.,"y:'/of
those few TDR systems that have been adopted for the transfer
of development rights and of those that have been adopted

the number of transfers has not been substantial. In part

the hesitancy with which the idea has been greseted stems
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from the uncertain 1eggl status of the technique. In
virtually every instance the system has been accoﬁpanied
by either threatened or éctual litigation, some of which
has beén settled and some of which has been disposed of

at the trial court level without a reported decision.

THE VALIDITY OF THE CONCEPT

In New Jersey proposed legislation authorizing

the use of the transferable development‘rights technique

has ﬁeen prepared and introduced in the New Jersey legis
latufe with some regularity, but has never‘been passad.
The propeosed legislation woulé authorize the creation of
open spéce preservation districts and provides that when
such districts are creéted there must also be provision
made for the transfer of development rights from the open

12/
space district.

-

0Of the reported decisions dealing with transferable

development rights the score is presently one to one., In
' 13/
Fred F. French Investing Company v. City of New York,  the

New York Court of Appeals held that the creation of trans-
ferable development rights as an attempt to compensate
private landowners for zoning two small private parks as
open space was invalid because the value of the rights

created was too speculative for the court to say that the

N

—
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rights had a market value that compensated the landowner
for being deprived of all use of his land except as open
space. In Penn Central Transportation Companv v. City of

14/
New York, both the New York Supreme Court and the New York

Court of Appeals upheld the New York City Landmark Presarva-
tion Ordinance. One feature of that ordinance was the creation
of development rights which could be transferred to properties
on adjacen£ blocks. There is a suggestion in both of the

Penn Central opinions that those rights have economic value

which prevented the landmark ordinance from being held to

be a taking. They may have been right. We understand Philip
Morris Corporation paid more per foot for development rights
than it would have for land when it built at the Socuthwest
corner of 42nd Street and Park Avenue. However, on balance
the adjacency requiremént seems tq have been a central element
in what is believed to be the overall lack of success of the

15/
New York TDR program.

AN ASSESSMENT QOF THE UTILITY COF THE CONCEPT

Transferring development rights iz one of those
concepts that has an initial attractiveness but which, upon
examination, tends to be beset with complexities. It is
not too difficult to define a preservation zone from which

development rights will be transferred, but the assignment
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of rights to the preservation zone may be very difficult.
It can be even more difficult to designaﬁé zones to which
the rights may be transferred and to determine the extent
to which the transfer of those rights will permit increased
denéities in the transferee zone. Even in deterﬁining the
preservation zone, considerations of reasonable density,
market value of land, and rate of growth may have to be taken
into account in deEérmining dévelopment rights. There is also
the question of whether land that is very suitable for-build" -
ing should receive fhe éamé-rights.as land that is only
marginal for building purposes. The extent to which rights
can be freely conveyed must be considered. Can they be bought
and éold in the marketplace or may they only be transferred
in connection with an application for approval of a specific
development? The status of the transfer@r land after the
development rights are severed must be decided. Will it be
publicly owned, or will private landowners be entitled ﬁo
retain title subject to strict deed festrictions? Should .
there be a provision_for a gbvernmental agency to acgquire
development rights and hold them in a development rights bank?
If there isﬂto be, then there must be a mechanism for determining
how, when and where development rights will be permitted
to re-enter the market. Such an ordinance must alsoc take
into account the possibility that in subsequent years the

governmental agency administering the program will decide



to water the existing development rights by creating new
development rights for transferor éites from which the
previously created development rights have already been
transferred. These are only a few of the guestions that

swirl around this very innovative land use control technique.
The complexity of those issues has undoubtedly been a factor
both in the relatively slow rate at which it hés been embraced
and in absence of any substantial experience with the tech-

nigue in those areas where it has been adopted.
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CHAPTER FOUR

ENVIRONMENTAL PERFORMANCE STANDARDS

The increasing éoncern in the last 15 y=ars with
the gnvironmental impacts of development has focused atten-
tion on the fact that traditicnal land use controls such as
zoning and subdivisiqn ordinances and building codes do not
fully take account of envirommental concerns and are in fact
not well adapted to do so. One of the principal reasons that
such traditional controls are not well adapted to the achieve-
ment of environmental objectives is that they are based upon
specifications with respect to the construction and location
of man—-made structures rather than to the effect that those
structures have upon environmental functions or processes.
For example, zoning ordinances control the types of uses
that‘may be established, location of. structures with respect
to lot lines, the height of structures, the percentage of

the land that may be covered by structures, and cther similar

incidents of land use. Subdivision ordinances specify standards

of subdivision design and construction specifications for

public improvements such as streets, sidewalks, and water

and sewer mains, and drainage facilities. Building ccdes
fregquently mandate the use of particular materials, although
some of the more recent codes use performance standards that

are couched in terms of how building materials should perform
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should perform in terms of fire resistance, load limits,

and other factors. BEven so the focus of the bullding code

is upon the materials used iﬁ physical construction rather

than upon the impact on environmental functions or processes.
- In the early 1950s a concept of industrial per-

formance standards was deveioped and included in a great

many zoning ordinances. Those performance criteria

‘determined the type of structures permitted and the kinds

-of uses allowed on the basis of the extent to which they

would create air pollution, noise, vibration, odor, toxic
or noxious emissions, glare, and so forth. Many of these

industrial zoning performance standards later were supplanted

by specific state or federal legislation dealing with air

_and water gquality.

-ENVIRONMENTAL PERFORMANCE CONTROLS

More reéently communities have begun to be much more
concerned with the impact of development upon environmentally
sensitive areas and have begun to devise regulations that

focus upon the impact of activities that disturb land on such

environmentally sensitive areas. In particular such ordinances

have dealt with the effects of developments on streams and
creeks, aquifers, wetlands, woodlands, hillsides, and soil
'systems or series thaf have characteristics that make them
unsuitable for development.

To date there has been very little literature on
environmental performance standards generally, although there

is a substantial body of technical literature dealing with
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such topics as water courses, agquifers, wetlands and other

environmentally sensitive or critical areas. The mest
comprehensive and useful general discussion of performance
controls is & publication of the American Planning Association

in the Planning Advisory Service Series entitled Performance

Controls for Sensitive Lands: A Practical Guide for Local

1/

Administrators.  The report contains a detailed discussion

of the scientific and technological considerations that must
underlie the development of detailed regulations affected

streams and creeks, agquifers, wetlands, woodlands, and hill-

sides.

It appears to_us that a system of environmehtal_
performance standards will need to be incorporated in any
requlations that may be adopted affecting Pinelands. To
develop such a system of regulaticon it would be necessary
to identify the natural processés that are closely associated
with the health, safety and welfare of the Pinelands.
Specifically, it would appear that matters such as ground-
water infiltration, protection of water gquality in wetlands
and streams and preservation of woodlands would be among
the topics which would be the subject of direct environmental
performance regulation. Such regulations would not be
direcfly linked to any of the specific restrictions established
in zoning ordinances but would provide the controls that

would apply to all land irrespective of the zoning regulations
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applicable to such properties.

The central guestion in evaluating-environmehtal
| performance standards is the issue of whether it is in fact
feasible to set standardé for natural processes such as
erosion, storm water runcff, groundwater infiitration} and
so forth. The attempt to set such standards inevitably
raises the-question of whether it is technologically feasible
to set quite precise numerical measurements on such natural
processes because environmental performance controls must
be keyed to such numerical ﬁea;urements. We presume that

the extensive scientific¢ consultation that is to be provided

to the Pinelands Commission will provide a body of information

from which it should be possible to derive performance controls.

- that can be translated into regulatiqn.

In the Chicago area the regulations of the Metro-
politan Sanitary District of Greater. Chicago provide an
eéample of region-wide contrcl of surface water runoff.
-Using its authority over the issuance of sewer permits for
new construction, the District has adopted storm water
detention regulations that limit both the rate and volume of
storm water runoff which local governments are reqguired to
implement. The District requires that the release rate for

storm waters be limited to the carrying capacity of natural

channels and that it not exceed the runoff rate from the
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area in its naﬁural state., The District requires that
there be on~site detention of storm water sufficient to
handle the runoff of a 100 year rainfall, for any and all
durations, from the fully developed drainage area that is
tributory to the reservoir less the volume that would be
discharged during the same time pericd at the permitted
release rate. Thus the result of the regulations is to
require as a performance control that, even under the most
adverse and heaviest rainfalls, the land must function in
terms of storm water runoff just as it would under natural
conditions prior to development.g/

In De Xalb County, Georgia, storage and controlled
release of storm water runoff is requirsd whenaver develcpment
increases the peak rate Sf runcff by more than 1 cubic foot
per second for a 10 year frequency storm. Under those
circumstances the peak release rate may not exceed the peak
runoff of the land in its natural condition and for all storm
intensities up to and including a 100 year frequéncy and all
rainfall durations. There is a further limitation in the
De Kalb County ordinance that relates the permitted runoff
to two year frequency storms, runoff coefficients, and the
slope of the land.é/

The New Jersey State Soil Conservation Committee

has prepared a model ordinance to control solil erosion and

sedimentation. The model ordinance requires that in connection
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with any land disturbance activity there must be submitted
a separate solil erosion and sedimentation contrel plan. In
addition to describing e#isting natural and manmade features
on and surrounding the site, including topography, soil
characteristics and, when available, a copy of the soil
conservation district soil survey, the plan must locate
and déscribe the proposed changes on the site, identify
the-measurés for soil erosion and sediment control, and
provide é schedule of the sequence of installation of
‘the plannéd erosion and sediment control measures. The
ordinance incorporates by reference the standards for
soil erosion and sediment control that have been adopted
by the state Scil Conservation Committee and requires that
all control measures meet or exceed those measures.if
Mine Hill Township, New Jersey, has adopted a
soils overlay ordinance for the purpose of preventing
inapprogfiate development from taking place on areas
characterized by certain soil types, slopes and water
levels. The ordinance incorporates a table listing
soil limitations and the problems and development limi-
tations that are associated with various soil types and
prohibits the construction of structures or improvements
on lands that the table indicates are unbuildable. The
crdinance requires that development avoid areas that have

severe development problems unless corrective action is
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SN taken to overcome those deve;opﬁent problems. Among the
*éu types of development which are deémed inappfopriate under
the ordinance are those developments on soils which would
permit the iﬁtroduction of toxic materials into water
E i 'aquifers.é/

Oakland County, Michigan, has adopted a woodlands
L protecti&n ordinance that requires a permit for removal or
damage of any tree that has a trunk diameter of three inches
or more. The planning commission is authorized to establish
\j . standards to guide the'development of woodlands including
o’ standards with respect to the spacing of trees, the clearing
- of shrubs and brush, density of vegetation growth and
?;\ preservation per acre and forestryv and tree replacement
) practices. ZEach permit application is required to be
Eé reviewed on an individual basis. The ordinance requires
that the preservation of woodlands, trees and related natural
resources and values shall take priority over all forms of
development and that the protection and conservation of
irreplaceable natural resources from pollution, impairment
or destruction is to be the paramount factor in the commission’s
determination. However, the ordinance provides that an
application for a permit may not be denied solely because
some trees are growing on private or public property under
consideration. The ordinance provides that "other factors
which demonstrate a public need for wooéiand preservation

6/

must be stated."”
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While the Qakland County ordinance is far reaching
in its implications} there must be some dou@t as to the
ultimate enforceability of some of its provisions. The
risk that the local legislative body improperly left the
establishment of standards to the plan commission is sub-
stantial. There is also a risk that a court might f£ind in
a particular case than an individual landowner was being
unfairly required to provide a public benefit by preserving
woodlands. There is more than a hint in the ordinance that
one of its purposes is to hold-down acquisition costs because
the ordinance requires eacﬁ permit application to be reviawed
for the purpose of determininglwhether it is likely that any
of the parcels of land in gquestion might be required for
recreation or other public acquisition purposes in the near
future.

PERFORMANCE ZONING

A different approach to performance based land use
controls is the elaborate performance zoning system that
has beep developed by Lane Kendig.Z/ In performance zoning,
as advocated by Kendig, traditional zoning districts and
precise specification of land uses are discarded in favor
of broad districts that are differentiated on the basis of
function {suéh as agricultural, rural, ex-urban, suburban
and urban) rather than the typés of uses permitted.

A variety of land uses are permitted as a matter

of right subject to quite specific performance standards.
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Pine tuned regulation is not attempted. The crucial decisions
are the transformation f£rom one broad category of land use to
ancther .

Mr. Kendig has embodied his performance zoning
ideas in a draft ordinaﬁce for Lake County, Illineois. It
is a complex system that cannot readily be capsulized.
Essentially, all land is assigned one of several very broad
districts. The ones proposed for Lake County include the
Agricultural, Wilderness, and Rural Districts, a Holding
Zone, an Estate District, and a Development District, and
Urban Core and Heavy Industrial Districts. There are also
special zones for developed areas. The first step in the
zoning analysis is to identify the physical capacity of
the site for development and to select a "land use intensity
class  (rangingfrom 1 for farming to 1l for industry) which
in turn governs the standards that will apply to the proposed
use. In each district open space ratics, density factors, and
impervious surface ratios are specified. A series of
calculations based upon these ratios plus mathematically
precise natural resource protection and recreation factors
and a spacing requirement called a bufferyard estimator
yields the site that is available for development. Once
the area avallable for development is determined, specific
site design standards must be applied.

The model ordinance and the calculations it reguires
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are complicated. Whether it provides regulation that is

more sensitive to environmental concerns is difficult to
tell. The principal focus of the model ordinance is on the
prevention of urban spra&l and the construction of housing

in an orderly manner without occasioning environmental
damage. As a result the modei ordinance does not deal as
thoroughly_with the land uses concerns that attend commercial
and industrial development. When it is published and
generally avaiiable, the model ordinance and its accompanying
commentary should be reviewed carefully for potentiél
applicability to the Pinelands.

GENERAL CONSIDERATIONS

The use of environmental performance controls prior
to development should assist in providiné a fairer administra-
tion of env;ronmental controls. Currently environmental
protection:legislation focuées on prosecution of individuals
and firms responsible for pollution after the polliution takes
place. Such actions may be either to restrain continuation
of the pollution or to impose penalties for prior acts of
pollution. Such a system has inherent in it the risk that
enforcement agencies will focus on the most significant
sources of poilutioﬁ and that less significant sources may
be overlooked in the press of dealing with the more significant
cases. By enforcing environmental performancé controls prior

+to the commencement of activities that will involve land
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disturbance, the same standard is set for all development
activity and each owner or develoéer will bear a proportionate
share of the protection of natural resources and will bear
that share in proportion to the problems that he creates.
Thus, performance controls represent a significant advance
in achieving the fairness in the environmental control process
because they place the burden of compliance upon the landowner
or developer who initiates the process that will result in
land disturbance and environmental impacts.

The validity and effectiveness of performance
controls depend upon accurate and adequate scientific data
as support for the regulating standards. Without such support,
performance standards are readily characterizad as merely
arbitrary numbers plucked from somewhere overhead. Moreover,
utilization of such éerformance.controls assumes a ¢ontinuing
commitment to the employﬁent or retainer of enforcement officials’
or consultants who have the training and experience that is
necessary to administer and apply the controls competently.
Both of these considerations, plus the need for uniformity in
regulation, suggest that only a regional or state agency
should attempt to adopt and administer environmental performance

controls.
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Thurow, Toner, and Erley, Performance Controls for
Sensitive Lands, Planning Advisory Service Report
Nos. 307 and 308, American Society of Planning
Officials, Chicage, 1975.

Metropolitan Sanitary District of Greater Chicago,

Sewer Permit Ordinance, Section 5(B), and Manual of

Procedures for Administration of the Sewer Permit
Qrdinance, article 6-4,

Thurow, Toner & Erley, op cit, p. 104-107.

Id. pp. 116-118.

Id. p. 141..

Id. pp. 132-136.

Kendig, Lane, Performance Zoning, scheduled for
publicaticn by the American Planning Association
during 1980. We are indebted to Mr. Kendig and to

APA for permitting us to read a manuscript copy of
this important forthcoming publication. The land

. use control.system described by Mr. Kendig is complex

and a certain understandable number of mispaginations,
typographical errors, and unlabeled tables and drawings
made the text somewhat more difficult to follow in its
present pre-publicaticn form than the finished product
will be. ‘ ' '
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CHAPTER FIVE

MASTER PLANNING

DESCRIPTION AND LEVEL QF APPLICATION

A master plan has often been described as a Fpgm—
prehensive, long-term gensral plan for the physical deveiop—
ment of {a] community“l/ which embodies information, judgments
and objectives intended to serve as both a guiding and pre-
dictive force. Based on comprehensive surveys and analyses
of existing conditions in a geographic area, the plan directs
attention to the goals established by government,officials.g/
The purpose, then, of the comprehensive or master plan 1is to
prevent the arbitrary and unreasonable exercise of local
legislative power that may result in piecemeal or haphazard
zoning.g/

The traditional planning approach adopted by the
Standard Planning Enabling Act concentrates on planning for
long-term physical development. Master plans which adopt
this approach seek to present a picture of what the planning
area should lock like at some arbitrary number of years in
the future. The plans focus on the proper location and in-
tensity of activities that use the land, and on the type,
design and location of physical structures and facilities

4/

that serve these activities.~—

A relatively recent proposal, the American Law
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Institute's Model Land Development Code,é/ seeks to broaden

~the scopé of the comprehensive plan by not only taking into
donsideration.the physical development of a community, but
alsd the environmental,‘social and economic characteristics
of its geographic area. Under this model legislation, the
emphasis is not on the final product of the planning process,
but on the concept that the planning process is a continuing
one, setting short-terﬁ goals which are to be re-evaluated
periodically. The influence of the ALIL Code can ke seen in
New Jersey's 1976 municipal planning and zoning enabling.
statuﬁe, the "Municipal Land Use Law.“é/ That statute
authorizes municipal planning boards to prepare a master
plan, generally comprising a report or statement and land use
and development proposals, with maps, diagrams and text, con-—-
taining the following elements: {1l) a statement of objectives,
policies and standards upon which proposals for physical,
economic and social develcopment are based; {2) a land use
plan taking into consideration, among other things, topography,
water supply, flood plain areas, woodlands, existing and pro-
posed location and intensity of development; (3) a housing
plan; (4) a transportation plan; (5) a conservation plan;

7/

{(6) a recreation plan; and {7) a community facilities plan.-=

8/

Master plans are to be reviewed every six years.~ A simi-

lar approach has been adopted in Sections 7 and 8 of the
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"Pinelands Protegtion act."

Until relatively recently, theré had been little
guestion but that local govefnments were the proper agencies
to exercise the power of the states to plan and regulate
land development. For this reason, master planning is a
common land use technique at the local lavel. During the
late 1960's and through the 1970's, howaver, attention focused
on conflicts between the interésts of individual municipalities
and those of the public at large and on the frequent inability

of the states to resolve these matters because they had

.delegated their power to regulate the use of land. During

this period a number of étates adopted legislation in which
the states began to reassume themselves, or through regional
agencies, some of the planning and regulatory powers they had
previously delegated to local governments. Such programs,
already in effect in Hawaii, Vermont and Florida, indicate
a recognition by state legislatures that state government
should retain legal authority to act when the overall state
interest is involved. (See Volume 2 for a description of
some ©f these regional agencies.)

In addition ﬁo authorizing municipal planning,
the New Jersey statute alsc authorizes municipalities to
enter into agreements between themselves or between an

individual municipality and the county in which it is located,
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or an adjoining coﬁnty, for the joint administration of any
of the powers authorized under the 1976 "ﬁunicipal Land Use
Law,"'or to provide for the establishment of a regional
planning board, regionai board of adjustment, or a joint

zoning officer in connection with any power executed under

" that Act.g/ In addition, county-wide planning and the

" adeoption of a county master plan are authorized with the

requirement that all subdivisions of land within a county
which has a county planning board be reviewed by the board
and all subdivisions affecting county roads or drainage

facilities be approved by the board.ig/

METHOD OF APPLICATION

Section 9.c. of the "Pinelands Protection Act"

provides that no application for development within the

Pinelands area shall be approved by any level of government

within the State or an agency thereof, unless such develop-
ment conforms to the provisions of the comprehensive plan.
The Commission is, however, given the éuthority to waive
strict compliance with the plan in order to alleviate extra-
ordinary hardship or to satisfy a compelling public need,
and if_such deﬁelopment would not result in substantial

impairment-of the resources of the Pinelands area.

POTENTIAL LEGAL CHALLENGES

Section 7 of the "Pinelands Protection Act"



requires that a comprehensive management plan for the
Pinelands area containing the plan elements and goals set
forth in Sections 7 and 8§ be preparedland adopted by the
Pinelands Commission on or before August 8, 1980. Care,
howevef, must be taken during the consideration and adoption
of the plan to satisfy the constitutional requirements of

procedural due process--adequate notice and opportunity to

be heard--as required by both the New Jersey and United States

Constitutions and the notice and hearing provisions cf the
Act which require that public hearings be held "in the
Pinelands area and in other areas of the State at places of
(the Commission's] choosingu“léf

The legal issues raised py the vested rights and
the "taking” issues are discussed fully in Volume 5 of this
report, but it should be acknowledged at this poinkt that the
adoption of ordinances implementing the Pinelands comprehen-
sive management plan may generate claims of vested rights
if "substantial" development rights previously obtained by
individual property owners through the\éermitting process
are adverseély affected. The matter to be determined in each
case will be whether "substantial" expenditures have been
made by the developer in furtherance of those development

rights.

The requirement in Section 9.c. of the Act that
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, ﬁo application for aevelopment within the Pinelands area

be approved by any level of government within the state, or
an agency thereof, unless such development conforms to the
provisions of the Pinelands Comprehensive plan is likely to
prove as productive of disagrgémﬁnt in this instance as it
has in others. The lack of clarity regarding the relation-
ship between planning and land use regulation in the United.
States was highlighted over twenty~five years ago in two
well-known articles by Professor Charles M. Haar of Harvard

12/

University.— In those articles, Haar discussed the long-
time debate over wha£ the requirement "in accordance with a
comprehepsive plan" means.

Recent décisicns and statutory law reflects three
general views in regard to the relationship between zoning
and the master plan:ig/ {1) The unitary view, accepted- in
the‘majority of American jurisdictions today~~includin§

NeW'Jerseyii/-—which considers zoning a self-contained

activity and thus does not accept the idea that a separate
planning process is implicit in the concept of zoning in
accordance with a comprehensive plan. (2) The planning

factor doctrine which reflects an increasing judicial pre-

disposition to grant legal status, if not controlling weight,

to master plans. Under this view, while conformity with a

master plan is not a sine gqua non of valid zoning, land use
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decisions are at least examined.in light of the standards

and policies set out in a planning document. (3) The planning

mandate theory which represents the view of a growing minority
of jurisdictions which reject cutright the principle of
"zoning as planning.” These states adopt the view expressed
by Haar that a statutory comprehensive plan should be con-

sidered a type of land use constitution on which a variety

- of regulatory devises are based and regquire consistency

between regulatory action and the separately adopted comﬁre-
hensive or master plan.

‘ For example, in 1969 the state of Oregon adopted
legislation which gave localities two years in which to

adoptfbomprehensive land use plans and zoning ordinancesgli/

16/

In the landmark case of Fasano v. Board of County Commissioners,~

decided in 1973, the Oregon Supreme Court imposed on iocal
officials a requirement that the aéopted comprehensive plan
be used as the standard for reviewing proposed zoning changes.
Subsequent to the passage of additional state legislation

in 1973, requiring that zoning, subdivision ordinances and
2ll state and local government actions be in compliance with

17/

city and county comprehensive plans,=~ the Oregon Supreme

18/

Court held, in Baker v. City of Milwaukie=~ that a compre-

hensive plan was a "constitutional" document for land use

planning, was superior to zoning regulations, and thus the
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defendant city waé required to zone land so as tc conform
the fegulations to the plan. That is, it could not zcne
for a use more intensive than that provided by the plan,
‘though less intensive uses were permitted. A greater emphasis
on planning can be-also found in legislation adoptéd in
Hawaii,ig/ Vermont,gg/ Maine,gi/ Florida,gg/ California,gﬁ/
and New York.ai/ -
While the New Jersey courts have adopted the unitary
viewpoint, the étate's county-wide planning legislationgé/
and the 1976 Municipél Land Use Lawgé/ do emphasizelthe
importance of planning although =zoning 6rdinances are still
permitted to override master plans.gl/ However, some New
Jersey décisioﬁs have recognized the importance and utility
of cpmprehensive planning as a method of aveoiding arbitrary
and haphazard development.gg/ The language of Section 9.c.
of the Pinelands legislation clearly evinces a désire by the
legislature to depart even further from the past by mandating
that ﬁevglopment be in compliance with the Pinelands comprei-
hensive management plaﬁ. i
Having adopted a planning mandate philoscphy in
the Pinelands legislation, a second level of questions arises:
what is considered to be “sﬁrict compliance” with the plan
and what standards could the Commission adopt which would

fairly define "extraordinary hardship,” "compelling public

need," and “substantial impairment” as used in Section 9.c.
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of the legislation. Section 9.c. authorizes the Commission
to waive strict compliance with the Pinelands plan if "such
waiver is necessary to alleviate extraordinary hardship or

to satisfy a compe;ling public need, is consistent with the
purpose and provisions of this Act and the Federal 2ct and

would not result in substantial impairment of the resources
of the Pinelands area." Both Oregon and California courts

have had difficulty in defining the requirement of consistency
between plans and land use regulations. For éxample, in

Fasano, the Oregon court held that procf of conformity would
require, in addition to consistency with the projections of
the plan, a showing of "a public need for a change of the
land in question”" and, further that the "need would be best
served by changing the classification of the particular piece
of property in question as compared with other availéble
w29/

In regard to the exceptions standards which the
Commission is directed to adopt, care must be taken to assure
they are sufficiently clear to avoid charges of vagueness
which could result in arbitrary actions by the Commission

or invalidation by the courts.
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~ CHAPTER SIX

GROWTH MANAGEMENT AND DEVELOPMENT TIMING

The decision of the New York Court of Appeals

1/

in Golden v. Planning Board of the Town of Ramapo = made

"growth management," "sequential development controls,®

and "development timing" the most popular topics on the
planning iecture circuit. The idea ¢of managing growth
sensibly was not all that new -- many planners thought that

planning and managing growth carefully were what they were

-.__....,

supposed to be doing and were not at all certain what all

the hubbub was about.

oo So, in one sense growth management was old wine

.\vf in new bottles. In ancther sense, however, it was indeed

a new idea for it provided a respectable rational not just

for menaging growth but for slowing .or stopping altogether

. the pace at which population from the central cities

B flowed out into the suburbs and the countryside beyond.

""" In this chapter, we examine some of the more prominent
land use control mechanisms designed to slow the rate of

population growth or to freeze population at or near

. present levels,

I. SETTING POPULATION AND BUILDING CEILINGS

Cne obvious method ¢of growth control is to estab-

lish the maximum population which will be permitted to
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feside within the jurisdictional limits of a governing
body. The population ceiling, or "cap,” ig translated
into land use cﬁntrols by estimating the average number

of people who reside in a dwelling unit, and then using
this figure to estimate the maximum number of dwelling
units which will be permitted. This ceiling on dwelling
units is accomplished by establishing or adjusting the
densities permitted by the zoning ordinance. An absolute'
limit on the number of building permits that can be issued
maf also be nedessary.

Even without the formal adoption of a population
or building ceiling, conventional zoning which establishes
maximum densities tends to limit population. Moreover,
virtwally all of the growth management programs discussed
in these reports included a projection of a certain popu-
lation level to which the programs were directed. The

Ramapo, New York program, for example included an 1l8-year

plan for capital facilities which would support an "ultimate"

population of 72,000 living in 20,000 dwelling units. 2/
Prince George's County, Maryland, based its land classi-
fications and decisions regarding the location of capital
facilities on uncfficial targets of 18,000 people and

8,000 jobs. 3/ To the extent these programs are success-

ful, the estimated population levels would not be exceeded.

At some locations, however, the process is taken

3

__,"'-\

-.1‘-)/
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a step further, and a population c¢eiling is officially
adepted and is a prime determinant of the other aspects
of the land use control program.

Sanihel, Florida, an island in the Gulf of
Mexico, initiated a planning process immediately after
it was incorporated in 1974. 4/ It undertook an extensive
carrying capacity analysis 5/ which studied such questions
as the island‘'s ability to maintain a fresh water supply
and its ability to treat and dispose of waste water.
Another aspect of the analysis was a study of the number of
people and time needed to evacuate the island in the event
of a hurricane. Without formally adopting a population |
ceiling as such, the City ﬁsed the estim;ted evacuation
capacity and formulas estimating residents per unit to
esiablish the maximum number of dwelling units that could
safely be permitted on the island. ‘It then adqpted this
number as a building ceiling, §/ and implemented this ceil-
ing through zoning and other land use controls contained
in the comprehensive land use plan. 7/ The result was a
substantial downzoning from the county zoning which had
existed prior to the adoption of the plan. 8/

In Boca Raton, Florida, a population and building
ceiling was initiated by private citizens rather than the
governing body. 9/ The local chapter of the Audubon Society

had published 2 study which recommended that the City's
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population be limited to-lOS,OOO people, and that the best
method of achievinglthat limit would be to limit the number
- of dwelling uﬁits to 40,000. Responding to some unpopular
zoning decisions, the City's voters by referendum amended
the City Charter to provide that no building permit could
be issued which would cause the total number of dwelling
units in the City to exceed 40,000. 10/

At the time of the Charter amendment, the City had
in'existénce approximately 15,000 dwelling units, and the
aexisting zoning would have permitted a maximum of 62,646
units. In order to put into effect the provisions of the
charter amendment, the City Council amended the City's zon-
“ing by cutting in half the permitted densities in all multi-
family zoning districts. After these amendments, the City's
zoning woﬁldlstiil have permitted a maximum of 44,000 units.

Population or building cgilings aré vulnerable‘to
challenge on several grounds. First, the imposition of the
ceiling may not be permitted by enabling legislation.
Second, the figure chosen as a population ceiling may be
arbitréry. Third, the formulas used to convert the popu-
lation ceiling to a building ceiling may alsc be arbitrary.

. Fourth, the zoning amendments needed to enforce the build-
ing céiling may be confiscatory. Fifth, the population
ceiling may not be responsive to constitutionallyv-mandated

fair share housing requirements.
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A Florida trial court struck down the Boca'Raton
Chater and zoning amendments on the grounds that the num-
bers established for both ceilings were not supported by
competant evidence, and that the zoning amendments were
confiscatoryoél/ The Court found the studies taken before
the ceilings were imposed to be unprofessicnal, “"crude”
and “repugnant,“iz/ The Court dismissed studies taken after
the ceilings were imposed as being teco result-oriented.lﬁ/
Significantly, although the Court found the Boca Raton
program illegal based on the specific facts of the case,
it also stated that the use of a population or buildiné
ceiling was constitutionally permissible. This decision
was affirmed by a Florida appellate court,éé/ and the
City is currently seeking leave to appeal fo the Florida
Supreme Court,

There have been several suits challenging the
downzoning adopted as part of the Sanibel comprehensive
land use plan. To date, however, the validity of the
overall dwelling unit limitation has not been successfully
challenged.

The Pinelands Protection Act provides that the
comprehensive management plan must include:

a. A resource assassment which:

{1) Determines the amount and tyve of human
Gevelopment and activity which the ecosystem
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0f the Pinelands area can sustain while still
maintalning the overall ecological values
thereof, . . . -

- - - -

i. A program for State and local governmental
implementation of the comprehensive management
plan and the various elements there of in a
manner that will insure the continued, uniform,
and consistent protection of the Pinelands
area in accord with the purposes and pro-
visions of this act and the FPederal Act, in-
cluding:

- (1) Minimum standards for the adoption, as
required in section 1l of this act, of muni-
cipal and county plans and ordinances con-
cerning the development and use of land in
the Pinelands area, including, but not limited
to, standards for minimum lot sizes and stream
setbacks, maximum appropriate population den-~
sities, and regulated or prohibited uses for 15/
specific portions of the Pinelands area; . . .

It is clear that the New Jersey legislature recognized that
an absolute limitation on populéﬁicn may be necessary in
order to achieve the protection and preservation goals of
the comp?ehensive management plan. The Act supports the
utilization of a pepulation or building ceiling in the
Pinelands, subject to any limitations preséribed by the
U.8. and New Jersey constitutions.

The concept of a population or building ceiling
is appealing'in the sense that it is one of the most
straightforward and unambiguous means of controlling
growth. At the same time, it introcduces an element of
rigidity into a land use control program and may invite

attack on exclusionary grounds. However, it is by no

Pt
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means clear that any part of the Pinelands would be

categorized as a "developing” municipality subject to
16/ .
the Mount Laurel  doctrine and some parts clearly would
17/
not be considered "developing."  Howevar, even if the

Mount Laurel rule were to be applicable, a population

ceiling imposed on a regional basis would appear to be
less objectionable than one unilaterally imposed by a
local municipality; Fuarthermore, the unigue environ-
mental considerations that exist in the Pinelands may
justify such absolute limits.

While one commentator has criticized the Boca

Raton decision on the grounds that the Court did not
8/

-

|

credit the amendments with the presumption of waiidity,
it is evident that lack of planning prior to the decisiocon
seriously weakened the City's defense. The studies

which influenced the populace to adopt the Charter
amendment were amateurish and suspect, The after-the-
fact studies undertaken to support the City’s zoning

amendments were discredited because theilr results were

predicted in advance. If it is determined that a population

or building ceiling is desireable for the Pinelands, it
should be supported by the strongest and most impartial
scientific analysis possible.

Comprehensive planning, maximuﬁ density and

use restrictions, capital budgeting, and other technigques,
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if used properly, should achieve the desired level of

population and dwelling units without setting absolute

limits. A determination of the human capacity, in terms

of both numbers and activities, of the Pinelands, is a

part of the responsibility given to the Commission by
the enabling legislation and will undoubtedly be an
intégral element of the cqmprehensive management plan.
Aﬁ attempt t0 go beyond this and set a population or
building ceiling as a primary focus of the comprehensive

management plan may weaken its overall viability.

AN
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1I. PHASED DEVELOPMENT CONTROLLED BY A BUILDING
PERMIT LIMITATION SYSTEM

The rate of development can be limited by placing
a limitation on the number of building permits which can
be issued in any one vear. As a further refinement, the
location and type of develcopment can be controlled by
using a point and allocation system to award permits to
the developments which most closely conform to defined
standards.

Programs with similar features exist in other
locations,lgf According to the American Planning Associa-
tion, however, the two principél locations which have:
implemented absolute building permit ceilings ars Petaluma,
Californié and Boulder, Coloradoogg/ ’

In 1971, the City of Petaluma, located near San
Francisco, adopted a General Plan, Environmental Design
Plans, and a separaté Housing Element of the General Plan.gé/
These doéuments identified the City's planning goals, which
included: (1) preserving the quality of the community:;

{2) preserving the open-space qualities of the City;

(3) insuring the adequacy of public facilities; (4) promoting
balanced geographical development; (5) promoting a variety

of housing types; and (6) providing for low and moderate
income housing. These policy statements were used as

the basis for the Residential Development Control System,

adopted in 1972.
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Under the system, the maximum number cf building
pernits which couid be issued in a year was limited to
500. This number could be revised up or downward by
18 percent each year, but the total number over five
years could not exceed 2500.- The limit applied only
to permits for development of five or more housing units.

All development proposals were first rated
according to a point system which awarded varying numbers
of points based on the following factors: (1} availability
of existing capital facilities: (2) prﬁvision by the
developer of additional capital facilities; (3) provision
of low and moderate income housing; (4) provision of
bicycle paths, trails an@ greenbelts; {35) aesthetic
gqualities of building and landscape design; and(6) con-
tribution to orderly and contiguous development.

After the point system identified the most
meritorious proposals, the permits were allocated on
the basis of type and location. Permitted development
was divided 5etween single family and multiple residential
units, and most development was allocated to the City's
underdeveloped west side;—

Other aspects of the City's growth control
programlincluded the establishment of urban service lines
around the City,gg/ and setting zoning densities based

23/
on a projected maximum population of 55,000 by 1985.
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The City of Boulder system is very similar to that
used in Petaluma,géf Permits are limi;ed to 4530 per year,
and a point system is used to rate proposed development.
The point system differs from that of Petaluma in that
the Boulder éystem places greater emphasis on the
availability of capital facilities and on environmental
considerations. As with Petaluma, the system applies
only to proposed developments of five units or more.

The Petaluma City Council adopted the Residential
Developmenﬁ Control System and the supporting planning
documents by ordinance. The permit limit number of 500
was chosen as representing the average annual number of
permits issued in the previouslten years., To administer
the system, the Qity Council established a l7-person
Residential Development Evaluation board, cbmposed of
members of the City Council, Planning Commission, school
boards, and private citizens. The Board considered all
propesals and awarded all permits at one time, once a year,.
The actual awarding of permits occurred by the Board sending
its recommendations to the Council, which then adopted them
by resolution. Procedures were established for appeais
of denials of permits to first the Board and then the
City Council. There were prescribed time periods in which

the Board, the City Council, and permit applicants must act.
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The Bouldef system was also adopted by ordinance
and was administered in cooperation with Boulder County.
Both the City and the Coﬁnty have adopted the Boulder
Valley Comprehensive Plan. The permit limitation number
was choseﬁ as representing a growth rate of 2.3 percent.
This was the projected growth rate of the nearby Denver
metropolitan area.

The major legal objeétions that could be raised
to a building permit limitations. system such as that used
in Petalumé are that (1) the nuﬁber chosenlas the limit
on permits is érbitrary and uhsupportable; {(2) the standards
used to award éoints are vague; (3) the standards are
arbitrarily applied; f4) the denial;of‘a building‘permit
is confiscatory; and (5) the éysieﬁ is exclusicnary within

the Mount Laurel doctrine.

In Construction Industry Ass'n of Soncma County
25/

v. City of Petaluma, "the validity of the Petaluma system

was upheld by the U.S. Court of Appeals. In reversing the

trial court decision that the s?stem vioclated a fundamental
Federal éonstitutional right to travel, the Court of

. Appeals held that the plaintiffs did not have standing

to raise that issue. The Court held that the system,

and the City's goal of retaining its small Eown character,

were a reasonable exercise of its policy power. More

recently a severe limitation on building permits (no more
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than four annually for owners of 50 or more acres and
26/
less for smaller tracts) was invalidated in New Hampshire.
27/
In Robinson v. City of Boulder, the Supreme

Court of Colorade held that the City could not refuse to
extend watér and sewer facilities to a developer because
the City had assumed the status of a public utility.
While the Court held that the City’'s growth control program
was not a sufficient basis for denying the services, it
did neot invalidate the building permit limitation system.

The Pinelands Protection Act supports the use of
a building permit limitation svstem for the Pinelands.
The Act specifically provides that the Commission shall
"l{clonsidar and detail a wvariety of land and water protection
and management techniques, including but not limited to, . . .

28/
permit systems, . . ." The goals of the comprehensive

management plan for the protection areas include preserving
and maintaining the essential charécter.of the existing
Pinelands environment, discouraging piecemeal and scattered
development, and encouraging appropriate "paéterns" of
develcopment ég/order to accommodate regional growth in an

orderly way.  These goals are similar to those approved

in the Petaluma case. In the preservation aresa, the goals
30/

——p

include prohibiting development incompatible with the area.
These provisions would. support the implementation of a
permit system which both limits the overall amount of

develcopment and considers as factors in approval the type
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and location of the development. In addition, ﬁhe Pinelands
Protection Act requireé'the Commission to-assess the
resourceé of the area, including aesthetic resources, to
determine overall policies to maintain and enhancg these
reéources!gé/ This stétqtory provision supports the use
of an aesthetic evaluation of the proposed development
. as part of the permit approval process.

As noted in the discussion of other growth
management techniques, the statutory grant of authority
is subject to the limits prescribed by the state and
federai donstitutions.- In this regard, mention ﬁust be
tmade of the approach taken by the federal court in Petaluma.
The Court of Appeals expressly declined to consider the
interest in the general welfére of the region surrounding
the City of Petaluma in détermininq the validity of the
City's system. Although it discussed the Mount Laurel

32/
and Oakwood at Madison cases, in a footnote, the Court

stated that it is the role_of the state legislature, not
the federal courts, to address regional impact issues.gé/
The New Jersey courts, of course, have not exhibited such
reticence. The approach of the Court of Appeals in
Petaluma, +then, weakens the precedential value of the
decision as it applies to the potential issue of the ex-

clusicnary effect of such a system in the Pinelands. As

ncted earlier, however, the Mount Laurel role may be held
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inapplicable to all or’part of the Pinelands because of
the "developing municipality” exception.

The first thing that should be said about the
building permit limitaﬁion system implemented by Petaluma
is thatiit”was largely successful in accomplishing its
stated pur%oses. Development was reduced to less than
one-half of what would have occurred based on market damand.éi/
When interviewed several years after the system was imple-
mented, Frank Gray, Director ¢f the Petaluma Department of
Community Development, stated that the City had effectively
discouraged leapfrog development, obtained a greater variety
of housing typis, and balanced construction in various areas
of the City.iéf In additicn, Mr., Gray felt that the system
had the intangible benefit of generating a greater sense
of community among the City's residents.gé/

The major criticism of the system is that it was
a unilateral attempt by one municipality to aveid its
regional housing responsibilities. Indeed, the Court of
Appeals accepted the plaintiff's contention that if all
local governments in the San Prancisco Bay Area adopted a
similar system, there would be a shortfall of 105,000
housing units, or 25 percent of the Area’'s needs, during
the 1970-19830 &ecade.éz/ Claude Gruen, the planner who

testified for the plaintiffs in the case, has published a

study which details the economic consequences of such a



result in terms of inflationary effect on the cost of
housing and the exclusionary effect on low and moderate
income households.éﬁ/ An additional effect noted by Mr. Gruen
is that, by limiting new housing, the existing housing -
stock would deteriorate more rapidly, particularly rental -
units in low income neighborhoods. Because of the lack
of mobility and low vacancy rates caused by the housing
-shortagé, landlords would be able t¢o under-maintain their
buildings without losing tenants.ég/ —
- The use ¢f aesthetic considerations as a factor .
in the permit system has also heen controversial. On the
one hand,-the system was seen as promoting a design com-
petition whioh increased the overall quality and attract- T
ivenesslof developmont.ggf On the other hand, this aspect ' ;il
was criticized as introducing an iﬁproper subjective -
element into the decision-making process.ﬂé/ One developer “}
argued that giving local officials the power to issue -
permits based in part on aesthetio considerations made ;J
them particularly suscoptible to corruption.gg/ 4
From a planning standpoint, that part of the system
which provided that all decisions on proposed development
for the next year be made at one time was considered
advantageous. By having all the proposals in front of ;j
them ot one time, officials could better project their -
cumulative impact and make betﬁer estimates of what services —

43/ ~
must be provided, ' ' N
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In summary, a building permit limitation system
is essentially the use of a traditional land use control
in a novel -manner. When a ceiling is placed on the numbexr
of permits and their issuance is made contingent on
additional factors, the amount, location, and type of
development is controlled in a very effective manner.
However, particularly when applied unilaterally at the
local level, the system is subject to those criticisms

common to other growth management techniques.

E)
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III. PHASED GROWTH CONTROLLED BY AVAILABILITY OF
CAPITAL FACILITIES

-

Development can be limited by requiring that
adequate capital facilities, e.g. sewers, roads, schools,
etc. be available before development proceeds. . In con-
junction with imposing these restrictions, the governing
body adopts a program for the construction of installation
of capital improvements according to a specific schedule,
By controlling the timing and location of the capital
facilities, the governing body ¢btains a high degree of
control over development.

This technique has been utilized in many places,
e.qg. Eoulder, Colorado, Fairfax and ILoudon Counties,
Virginia; Montgomeryland Prince George's County, Maryland;
Petaluma, California; Ramapo, New York; Sacramento County,
California; and Salem, Oregon.ii/ The Ramapo, New York
program, which has probably received the most attention,
will be described in somre detail.ﬁé/ Each of the other
programs will then be described énly to the extent that
it contains features significantly different from those
discussed previously.

After several:years of extensive studies, in
1966 the Town of Ramapo adopted a Master Plan which
predicted a total ultimate population of 72,000 people

living in 20,000 residences. The highest proposed density

for housing under the plan was four units of single-family



- 145 -

‘housing per acre. Simultaneously with the adoption of

the Master Plan, the Town adoptad a capital improvements
program which committed the Town to building wvarious capital
facilities over a period of eighteen years, in three
six-year phases, to achieve the estimated ultimate
population projected under the Master Plan.

InI1969, the Town adopted amendments to its zoning
ordinance which prohibited the development of land for
new housing for sale unless the developer of the housing
received a "special permit,"” regardless of the existing
residential zoning of the land. The special permits would
be issued only when the developer has accumulated fifteen
development "points."- Points were awarded according to 3
schedule based on the availability or location with respect
to the proposed development of {1l) sewers, (2) drainage,
(3) public park or recreatioﬁ facilities, including public
school sites, (4) roads improved with curbs and sidewélks,
and (5) fire houses. For example, a public park within

one-fourth mile of a'proposed developmeﬁt would result in

" an award of five points; a park within one mile would add

only one peoint. As part of the program, the developer
could attain points by providing his own facilities which
satisfied the reguirements set out in the capital improvements
plan.

The ordinance provided for a variance procedure
which gave the Town Board power to issue & permit without

the requisite number of points having been attained if the
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development waé‘consistent with the Master Plan. The
Town also instituted a procedure through %hich a developer
could petition for a reduction in the assessed value of his
land based on the fact that he would not be able to develop
it imméaiately.
As noted, the special permit process appiied
only to the development and sale of residential land.
Thus, a person ﬁishing to build a single family residence
on his owﬁ land for hié own use did not have to apply for
a. special permit. Devélopment for industrial or commercial
purposes was not subject to the special permit process.
The implementation of the special permit procedure did
not in aﬁy way change the existing zoning classifications
in the town.
- Thus, except in the case where the developer pro-
vided his own capital facilities, the Town controlled
the timing and location of commercial residential develop-
ment by controlling its expenditures for capital facilities.
The City of Boulder, Colorado attempted to control
development of the incorporated area surrounding the city
by controlling access to its water and seweragafacilites.éé/
To protéct nearby scenic foothills, it established an urban
service line beyond which it would ncot extend its facilities.
The City required that a developer seeking to attach to the
sewer and water facilities independently design and construct
his own facilities, which would have to be according to

the ultimate design called for by the comprehensive plan.
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. The developer would be reimbursed for the costs of over-
Lo sizing his system beyond his own needs only as additional
[ devalopers attached to the system. Additionally, the
developer would have to‘pay a fee equal to the entire cost
of attachment to the City's facilities.

Thus Boulder controlled the location of developrent
,Lf by controlling where it would extend itsown utility systems.

It further restricted development through policies of

T limited annexation, acquisitions of land and scenic
s e 47/
easements and a building permit limitations system.

o ‘ The City has also sought to limit overall growth by a

L policy of discouraging industry and other primary sources

of new amployment from locéting in Boulder.

i H;n Loudon County, Virginia limited growth based on

B the availability of capital facilities, but used its

;; subdivision and zoning powers as cgntrols.gﬁ/ Its sub-

(J division ordinance prohibited approval of any subdivision
A proposal if the reguired water supply, drainage, highways,

waste disposal system and educational facilities as

"described in the comprehensive plan were not available.

The developer could provide these facilitles himself or
o make an equivalent cash contribution. When rezoning was
required for development, the County required that the
developer either provide or compensate the County for
the additional costs of any capital facilities caused

by the rezoning. These costs were set out in a schedule
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which equated'the amount of additional costs to the

amount of housing units in the proposed dévelopment.

The County also required the dedicafion of school, park,

and pubiic safety facilities by the developer.
Montgomery County, Maryland ﬁsed a permit system

to ensure that adequate capital facilities were available
49/

priorlto development:. It differed from the Ramapo
systeﬁ in that it used fixed definitions of what would
constitute an adequate capital facility rather than using
é point system based on variables. The Céunty also tried
to channel growth to existing areas through a ten-year
capital improvements program. Its comprehensive plan
called for-urban development to occur in wedges expanding
from the District of Columbia and separated by rural and
agricultural corridors.

Prince George's County, Maryland; used its sub-
division powers to require that development be preceded by

the availability of adequate capital facilities, which by

court decision have been limited principally to sewer, water,

50/

and road facilities. To meet its unofficial targets of a

population of 14,000 and 8,000 jobs, the County identified

four classes of land for develcopment purposes: (1) preferred

development areas, where capital facilities were readily
available; (2) economic potential areas, where the

extension of capital facilities would improve the tax base

.....
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and job/home ratio; (3) limited development areas, where
only minor additions to capital facilities would be made;
and (4) deferred development areas, where capital facilities
would be added only to correct health and environmental
problems. The County then adopted a six—?e%r capital
improvements plan and a ten-year water and sewage plan

based on these land designations. In the deferred develop-
ment areas; accounting for 55 percent of the County's

land, no water and sewer systems were planned for at least
teﬁ years.

Sacramento County, California was concerned
primarily with the location of futgre development rather
than with the rats of develoPmentoaé/ It attempted to £ill
in areaé left vacant by leapfrog development and avoid
development of floodplain areas. In addition to zoning
ordinances intended to accomplish this, it established
urban service lines identifying areas within the county
to which it would not extend capital facilitieél The
County also established a transit district with boundaries
conforming to the urban service lines. While the County
hoped that all development would be forced into the areas
where it was willing to provide capital facilities, 1t
identified reserve areas, currently outside the urban

service lines, which could be "released" for development

if growth exceeded that projected by the comprehensive plan.
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In many instances, the programs degcribed above
were lmplemented by counties and municipaiitias using
only previously established regulatory mechanisms, e.g.
zoning and subdivision powers, capital expenditure budgets,
and compréhensive'plans. In other instances, an additional
structure such as a special development permit or a
separate pﬁased growth program was introduced and made
the foéal point of overall development control policies.

A key element in the enforcement of each system
'was the coordination of the various decisions the governing
body made related to development. Thus the success of
each s?steﬁ was dependent on the fact that comprehensive
‘planning, capital budgets; zoning amendments, subdivision
approvals, annexations, and building permits all reflected
a common policy. In this regard, the introduction of an
additional structural element such as a special development
permit provided a secondary check on at least some of the
separate governmental functions.

Tﬁe particular capital facilities used in the
systems varied by location, primarily because in each case
the governing body had jurisdiction over different facilities.

Only a few of the systems inveclved intergovernmental
cooperation. The County of Boulder, Colorado adopted
policies with regard to unincorporated land within its
jurisdiction which complemented those of the City, and

controls in the Salem, Oregon area were divided among Salem,

e
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52/
and Marion and Polk Counties.

There are a variety of potential challenges to
a phased growth program based on controlling capital
facilities. The principal legal arguments that have
been used are (1) that the governmental unit is obligated

to extend public services to a proper applicant; (2) that
53/

the program constitutes a taking without just compensation;
(3) that the program viclates the right to equal protection;
and (4) that the program has the purpose or effect of
denying housing opportunities to people of low or moderate
income.

Although the decisional law is mixed, programs
that absolutely deny the extensicn of or attachment to
capital facilities are particularly wvulnerable to successful

34/ 535/
legal challenge. In Robinson v. City of RBoulder, the

Supreme Court of Colc;ado held that, because it had
assumed the status of a public utility, the City could
not refuse to-extend water and sewer facilitles to a
development located outside its City limits.

The Ramapo was upheld by the New York Court of
Appeals, the state's highest court,§§/ However, a later
decision has shown that the court remains concerned with
the potential exclusionary effects of local growth

57/
control programs,
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There are some réported decisions in New Jersey
concerning conflicts bétweeﬁ municipalities and developers
over their respeﬁtive duties with respect to the provision
of capital facilitias.éﬁ/ Many of the earlier court
decisions a?pear to have bheen overruled by the enactment
of the Municipal Land Use Law.ég/ It is clear, for example,
that a developer can be required to pay his pro-rata share
of many types'of capital facilities.ég/

The Pinelands Protection Act supports the adoption
. of many of the techniques described herein. Thé prescribed
geoals of the compréhensive management plan with regafd to
the protection area include ?reserving the character of
the Pinelands,-discouraginq plecemeal and scattered develop-
ment, and encouraging patterns of compatiblé residential,
commercial and industrial developnent in or adjacent to
areas already containing these uses.éif The goals with
regard to the preservation area, of course, call for even
greater restrictions on development.ég/ The Act requires
the Commission to consider a broad range of appropriate
techniques to meet the goals of the comprehensive management
plan.éﬁ/ These and other provisions of the Act provide a

broad grant of authority to implement a phased development

program which could involve controls based on the availability

of capital facilities.-
The phased development programs discussed above

have been criticized on many grounds. Some of these
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criticisms are common to all growth control programs;
some are specifically related to the control of capital
facilities. |

It has been argﬁed that, because these programs
are for the most part implemented at the local level,
they do nothing to control development but merely shift
it to other areas which may or ﬁay not be better‘able to
handle it.éﬁ/ The limitations on capital facilities has
been criticized because it had the effect of limiting the
amount of land available for development, thus causing

65/
inordinate increases in housing costs. These increasss

“would be compounded as more and more communities attempted

to insulate themselves from rapid growti. The result,

according to several commentators, would be a severe

- exclusionary effect, as low and mederate income purchasers

would be deprived of housing opportunities in communities
having phased growth programs.éé/

A study which examined many ¢f the programs described
above concluded that, in many cases, the supporting analysis
which showed developers bearing greater c¢osts was flawed,
in that it failed to recognize that dezelopers could often
pass these costs on to home purchases.gz/

Studies taken five years after the validation of

the Ramapo program indicate that the Town was successful

in limiting and channeling its growth, but at the expense
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of neighboring communities. During this five year period,

the number of housing starts, which had averaged 620 units

per year during the previous five year period, declinedto 367

68/ '
units per year. The studies indicated that this decline

was offset by an almost identical amount oé'higher than

average development in the two nearest adjacent villages.ég/
Most of the development that did occur in Ramapo

was near tﬁa previously developed areas, which was where

developers could mest easily accumulate . the necessary

fifteen éoints. QOf the 264 applicétions for special permits,

217 were granted, 12 denied, and 36 were withdrawn or
' - 70/

_ pending at the time of the study. Twenty-~one developers
chose to increase their point totals by providing capital
facilities at their own expense.zé/

The Town did not live up to the capital improvements
program it had committed to at the time its program wés
held wvalid. It reduced its annual capital budgg; three
times, and in no year did it spend 2ll the money it had
budgeted. As a result, many of the construction projécts
envisioned in the first six year phase of the capital
improvements program were not completed. The Town blamed
inflated gonstruction costs, additional expenses caused
bf hurricane damage, the unavailability of matching state

72/
and federal funds, and changed local priorities.
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Despite these lower expenditures, a study indicated _
that the residents of Ramapo bore a higher than average
local tax burden.zg/ This was attributable in part to
the fact that owners of 200 pileces of property took
advantage of the tax relief aspects of the program, resulting
in é reduction in assessed wvalue of those properties in
the amount of four million dollars.zﬁ/

The Sacramento program was criticized because
the studies made to support it stated that there would
be no increase in housing costs and no decrease in overall
tax revenue.lé In fact, it was argued, housing costs in
areas where development was permitted increased excessively
for the reasons previously stated. In addition, the
values of properties outside the urban service lines
suffered because ¢f the unavailability of capital facilities,
thus decreasing tax revenue. This decrease was partially
offset by a California statute which provides stéte aid
to municipalities which suffer a tax loss by retaining
agricultural zoning.zg/

The Boulder approach was criticized primarily
because of flaws in the economic assumptions used to
support certain aspects of the program. For example, it

was assumed that as job opportunities declined, people

would move away. In fact, critics claimed, what happened
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was that these people accepted lesser paying jobs, thus
77/
depressing wages.  The Boulder program has lost some

public support, and the City's Chamber of Commerce has
78/

come out in opposition to it.

A criticism of urban service lines as usgd in
Boulder, Sacramento County, and Salem, was that they imposed
radically different costs on landowners within and without
the line in terms of decreases in property values and
additional development costs. It was believed that the
impdsition.of these costs was in some cases arbitrary,
since the location ¢f the lines could not always be
justified.;g A further criticism of urban service lines
is. that some developﬁent wi@l still occur outside the
line, but this development would be inordinately costly
and involve an inefficient use of resources.gg/

In summary, phased growth programs based on the
availability of capital facilities can be effective in
controlling both the timing and the location of development.
However, there must be a careful evaluation of ramifications
of such programs in terms of potential exclusionary effects,

higher develdpment costs, additional costs to the community,

and hardship to some individuals.



Iv. PROJECTING GROWTH BASED ON CARRYING CAPACITY ANALYSIS

Carrying capacity analysis is not.in -itself a
growth management technique. However, in many cases it
is the foundation which suppeorts particular land use

controls, including those related to growth management.

Because it is probable that any growth management techniques

implemented in the Pinelands will involve the results of a

- carrying capacity analysis (whether or not that term is

used), the subject is discussed in conjunction with the
other growth management reports.

Carrying capacity is the ability of a natural
or man-made system to absorb population growth and variocus
types of development without significant degradation or
breakdown.gi/ It is simply a pianning tool that attempts
£o answer questions such as: "How many people can liwve in
this location without depleting the water supply?" or
"When will we need to expand the highway system?"

Although the use of carrying capacity analysis in
conjunction with land use controls is a relatively recent
development, the concept of classifying land for various
ecological purposes and identifying the limits within
which it can be used for those purposes is not new. For
over twenty-five years the Department of Agriculture has
been using detailed scientic studies to determine limits

82/
for allowable timber yield and for livestock grazing.
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Carrying capacity-analysis-uses the same type of scientific
approval to determine limits for particular types of
human activities.

While the term "carrving capacity analysis" is
by no ﬁeans ﬁniversal, the practice of undertaking scientific
studies prior to making land use decisions is widespread.
A study published by the American Planning Association
summafiZQS'the use of such analyses in twenty-two locatiqns,
including Medford Township and Sparta, New Jersey.gé/
| Generally, there are two separate reasons why a
carrying capacity analysis-wéuld be undertaken. First,
it might-serve solely as a warning system; to identify
the point in time when a critical situation will arise
which may require governmental action. For example,
Hontgomery and Prince George's Counties,‘Maryland used an
analysis to predict the level of pépulation which would

result in an overloading of the existing solid waste
84/

——

disposal and waste water treatment systems. The State

©f Vermont used an analysis to identify the levels of

population which would cause a degradation of water quality

below existing minimum standards, and the locations in _

the state where degradation would most likely first occur.gé/
Second, a carrying capacity analysis might be

undertaken not just to provide a warning system, but to

provide a basis for implementing or revising a land use

-
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control program. Pima County, Arizona analyzed the
capacity of its water supply, its transportation, education
and recreation systems, its housing supply, and the
availability of energy, and then used the results to set
densities and establish permitted uses in its zoning
ordinance.gé/ Macon County, Illinois used an analysis to
support development regulations and & program of land
acquisitions.gZ/

Carrying capacity analyses have also been used to
support development limitatioﬁs which supplement more

traditional land use controls. In the Lake Tahoe Basin,

where erosion is a major concern, an analysis was used

to classify land into seven capability districts. Developmeat

was then restricted according to the amount of land
coverage which would occur, with different amounts permitted
in different districts.gg/ The City of Sanibel, Florida,
an island in the Gulf of Mexico, used a carrying capacity
analysis to predict the amount of time it would take
various levels of population to evacuate the island in

the event of a hurricane. It then used this analysis,
aloeng with others, to support a form of population czgiing

achieved by a limit on the number of dwelling units.

A carrying capacity analysis can be made of natural

- ecological systems, man-made systems, or both considered

in interaction with each other. The analysis begins with
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a definition of what elements are to be protected. For
example, air and water quality would typically be defined
as elements to be protected. ~The analysis -then uses
available data and assumptions to predict the effect
on those elements of various levels of population or
various types of permitté& uses, Computer models are -
frequently utilized.gg/ Based on the results of the study,
_conclusions afe drawn as to appropriate densities,
permitted-uses, or other land use controls which should
_be applied. |
The New-Jerséy Department of Community Affairs
has published'a "how to” manual which sets out a method,
-using elements of air quality, water guality, and water
"supply, of applying a-ca:rying éapacity analysis to a
region.gé/ Carrying capacity analysis has not been limited
to studies which rely exclusively on the natural sciences.
Attempts have been made to identify the carrying capacity
limits of such elements as a tourist industry, educatioral
services, recreational activities, and employment 0pportunities.22/I
Carrying capacity analysis has been applied at every
level ¢f government, including regional agencies.gé/ The
State of Hawaii haslinventoried all land in the state
using-a carrying capacity approach.gﬁ/

To date there has been no decisional law which

squarely considers whether a comprehensive carrying
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2.“- capacity analysis is a proper basis to support land use
N controls or a growth management program.gé/ However,
courts have clearly been influenced by well-done scientific
e studies made prior to implementing a growth management
| program.gﬁ/
A legal challenge to the use of a carryving
capacity analysis could come at either of two levels.
A; First, the scieﬁtific studies'themselves could be attacked
(7 in termslof data-or assumptions used. This challenge
- could arise by a plaintiff simply alleging that a land
use ordinance deprives him of substantive due process
because it does not rest on a rational basis. He could
( ”} then “prove'up" his case by attacking any weaknesses in
< the analysis used.gzj
Second, the method of applying the analysis could
if be attacked. A developer could argue, for exampie, that
an ordinance deprives him of procedural due process because
1 there is no way he can rebut thé conclusions reached by
the analysis. The ordinance used in the Tahoe Region has
averted this problem by providing a procedure whereby a
5 landowner can show that the results of the analysis are
incorrect as applied to his land,gﬁ/ In addition, a developer
might argue that the analysis was applied to a land use

control program for an improper purpose, e.g. to support

exclusionary practices prohibited by the Mount Laurel doctrine,
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The Pinelands Protection Act requires that the
comprehensive management plan include a resource assessment
which:

(1) Determines the amount and type of human

development and activity which the ecosystem
of the pinelands area can sustain while still
maintaining the overall ecclogical values there-
of, with special reference to ground and surface
water supply and guality; natural hazards, in-
cluding fire; endangered, unique, and unusual
plants and animals and biotic communities;
ecological factors relating to the protection
and enhancement of blueberry, cranberry and
other agricultural production or activity:
air quality; and other appropriate considera-

- tions affecting the ecological integrity of
the pinelands area;

(2) Includes an assessment of scenic, aesthetic,
cultural, open space, and outdoor recreation
resources of the area, together with a determin-
ation of overall policies raquired teo maintain
and enhance such resources; and

(3) Utilize soil resources information from
the National Cooperative Soil Survey and the
so0il conservation districts in the pinelands
area.99/

Thé Act also requires that the Commission consider the
applicaticn ail appropriaté land and water protection and
management techniqueslgg/ and adopt appropriate rules and
regulations necessary to implement the provisions of the
Act.igi/ In short, the Commission is both empowered and
required to undertake extensive carrying capacity analysés

and apply them as a basis for its land use control program.lgz/
| When utilized properly, a carrying capacity analysis

can provide compelling support for a program of land use
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controls. However, commentators have pointed out that
there are limits to the value of the concépt as a planning
tool, and these limits must be recognized if an analysis
is to be applied properly.

Pirst, it has been noted that there are limits
to the reliability of the results of any complex scientific
study.igé/ A carrying capacity analysis must predict the
interration of a great many variables and attempt to
identify limits of human activities. The limits themselves
are not static, but shift with each change in variable.
The results, even if based on the best scientific methodology

available, must be recognized as estimates only.

Second, an analysi§ that is limited to any one
: 104

‘geographical region is necessarily incomplete. Although

its well-defined physical and legal boundaries maks the
Pinelands an ideal subject for a cérrying capacity analysis,
‘it is still a part of a larger whole and the impact of

all outside forces affecting the region cannot be estimated.
Again, this must be considered in evaluating the accuracy
of the results of the analysis.

Third, commentators have noted that the use of
carrying capacity analysis to identify the limits of
popuiation or uses can constitute an invitation to growth
up to the limits. When results indicate that a location

is capablé of supporting a certain level of development,
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it provides support for those seeking such development. N

For this reason, one commentator has described carrying
‘ 105/

~capacity analysis as "the antithesis of non-degradation. "
Fourth, it has been noted that the analysis is
most valuable when used for matters related to the natural
sciences, buﬁ 0f less value when additicnal factors are
considered.igﬁ/ An analysis which c¢onsiders ecconomic,
aesthetic, recreational or cultural elements is necessarily
more subjective. At the same time, an analysis which does
-not consider at least some of these elements may be of
limited value fqr planning purpcses.

Finally, commentators have emphasized the fact -

that a carrxying capacity analysis must not be viewed as

. . 107
a means by which hard land use decisions can bhe avoided. e
Before a study can be undertaken, a great many value -{
- judgments must be made, for example what is an acceptable “

level of water degradation, or what is the minimum amount -
of electricity required for a household. Moreover, a
completed analysis does ncot provide answers, but only
alternatives., For example, an analysis might conclude
that the air guality capacity would be reached for a
region if the permitted uses were either 75 percent
residential and 25 percent commercial or 50 percent
residential and 50 percént industrial. This conclusion

does answer the question of what the permitted.uses should

be, \
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While it does not substitute for the decision-
making process, -the ability of a carrying.capacity analysis
to identify the .trade-offs and interactions of elements
is seen as its greatest_benefitoigg/ It focuses attention
on the ability o©f the environment to absorb growth. It
identifies those factors which affect the environment,
and provides a quantitative measure of the effect of
those factors in varying combinations. When used
properly, carrying capacify analysis may be the best

and fairest method of supporting a program of land use

controls,
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RESTRICTING GROWTH BY GEOGRAPHICAL DISTRICTING

This technique 6riginated in the State of Hawail
and has been of major significance. in tﬁe land use develop-
ment of that state.

The state of Hawaii has only four county/city.
nunicipal governments.lgg/ Each exarcises zoning and
subdivision powers and two have. a general plan and develop-
ment plan which anticipates fqture development. In 1961,
however, a statewide land use‘program was impleﬁented
under wﬁich all land in the state was classified into
one of four categories: (1) urban, (2) rural, (3) agricultural,
and (4) conservation. Land in the urban district, which
included a reserve for growth, was available for develop-
ment according to county zoning and subdivision regulations.
Land in the rural district could oniy be developed at low
densities aéébrding.to state regulations. Land in the
agricultural district could be used for grazing, Crops.
and agriculture-related industries, e.g. sugar mills.

Land in the conservation district was not subject to
development.

Approximately 55 percent of the state was classified
in the conservation district and was subject to the regula-
tions of the State Department ¢f Land and Natural Resources,
It was determiped that much of this land had to remain |

undeveloped in order to protect the state's natural fresh
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water replenishment system. 1In 1970, a 40-foot strip back
from the entire coastline of the state was added to the
conservation district.

A state Land Use Commission ("the Commission")
was c:eéted and was given the power to first classify
and then reclassify land from one district to another.

Many reclassifications were sought by developers and acted
upon by the Commission, and it became a recurring criticism
that there weré“ndé-adequate established guidelines governing
Commission decisions‘in this area. No clear pattern of
decisions developed, as is evidenced by the fact that

both conservationists and developers were dissatisfied

with the Commission's performance.

In 1978, the state adopted its own comprehensive
plan, and a statute was enacted which required the Com-
mission to make its reclassifications in accordance with
the state plan. At the same time, the state plan was required
to take into account the land use designations of the county
plans. The state plan, which includes economic and social
as well as land use considerations, is very general and
Rey portions are not yet completed. It consists mainly
of policy objectives and identification of priorities to
be followed by the Commission.

In addition to the state and county land use
controls described above, there are two statutes affecting

development in Hawail's coastal zone. Under one statute,
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an énvironmental impact statement must be submitted by
private developers. Under another, land use is controlled
by a separate set of regulations using a permit system
administered by the counties.

- Property ﬁaxgs in Hawaiil are collected and distributed
on a statewide basis, and property tax assessments are made
by the state Department of Taxation. This department is
regquired to give consideration to the restrictions on uses
imposed by the geographical districting and the county zoning.
The ététe hés dedication provisions-whereby a landowner in a
non-urban district can dedicate his land to a specific
agricultural use for a ten-year period, and obtain assessment
according to that use.

The aéprﬁval'prqcesses at the state and county
level and for the coastal zone are separate. Thus it is
possible for a develoﬁer to obtéin’a reclassification from
the Commission to an urban district and still be blocked
from development by the county's zoning or subdivision
regulétions.' Conversely, development that would be permitted
by the county develdpment plan may be blocked by the
Commission's refusal to grant a reclassification.

The Commisgsion consists of nine members appointe&
by the governor and confirmed.by the Senate, and the chairman

of the board of the Department of Land and Natural Resources
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and the director of the Department of Planﬁing and Economic
Development. It has no control over the Uurban and con-
servation districts other than setting their boundaries.

It requlates the land uses in the rural and agricultural
districts.

A reclassification of the district boundaries can
occur either by a petition of a landowner to the Commission,
or by the Commission on its own initiative. In addiﬁion,
the Commission can grant special use permits within the

rural and agricultural districts. The Commission is required

to make a comprehensive review and report on its classifications

evary five vears.

The reclassification decisions of the-Commission
are, by statute and court decision, quasi-judicial and
subject <o the provisicns of the state'’s Administrative
Procedure Act,

The major legal objections to the restricting of
development based on geographnical districting are: (1} that
the initial designation of land as part of a particular
district, or its reclassification, is arbitrary; {(2) that
the standards for classification are vague or inadequate;
{3) that the classification of land as part of a conservation
district is confiscatory; (4) that the Commission acted
in violation of the state comprehensive plan; and (5) that
the state comprehensive plan is void as to the property in

dispute because it failed to take into consideration the
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existing County general plan.

To date most litigation related to Hawaii's
statewide land use program has dealt with the procedural
aspects 0f carrying out the program. BRBecause most of
the land in the conservation district is either state
or federally owned or had previously heen restricted under
dedication statutes from the last century enacted to
preserve the water system, the program did not face major

110/
challenge as being confiscatory. Because it is imposed

on the state level, of cdurse,:éhe program enjoys immunity
from many challenges raised against municipal land use
regulation.

| The Hawaili enabling legislation which authorizes
land use contfolé baséd on geographical districting is
specific with regard to the definition of districts and
the powers énd duties of the Land .Use Commission. It thus
differs significantly from the Pinelands Protection Act in
terms of providing direct support for a gecgraphical
districting program. If it is decided that such a program
would be appropriate for the Pinelands, a determination
would have to be made whether the broad grant of authority
in the Pinelands Protection Act is sufficient in itself fo
support the program, or whether more specific enabling
legislation should be sought.

Geographical districting does not differ from

traditional 2oning, in that both restrict the permitted
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uses of land within certain geographical boundaries.

The significant differences in the technique as applied

in Hawaii are that geographical districting is applied

at the state leﬁel and it is applied as an additional

‘structure over local éoning and other land use regulations.
Geographical districting has had a pronounced

effect on the location, type, and cost of residential

housing. There is a high proportion of multifamily housing

and high rise buildings on the limited urban districtlll/

land, and Hawaii does not suffer from "urban sprawl."”

At the same time, housing costs in Hawaii are extremely
112/

- high, in many areas twice those of the mainland. A

-study taken eight years after the program was implamentad

concluded that geographical districting may have aggravated

the previous housing shortage.éig/ While critics correctly

attribute this problem partly to geégraphical.districting,

other factors, such as the additional transportation costs

for construction materials, also tend to inflate the state's
114/

housing costs.

The program has been criticized as having the
effect of providing an artificial subsidy for agriculture,
particularly the pineapple and sugar cane industries.éiéf
Land in the agricultural district,  some of which lies in
the natural path of expansion ¢f Honolulu, is taxed as

agricultural land, increasing the economic feasibility of
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116/ .
growing crops. Those growing the c¢rops freguently

hold only a leasehold intérest, and fee owners in the
agricultural district often favor a reclassification
to thequrban zone toO permit development.ééZ/
The early criticism of the proéram, that it was
a good control mechanism but needed to be supported by
planning to be effective, has not been eliminated with
the adoptioﬁ of the state's comprehensive plan., Commen-
tators have noted that the state plan is very general
and does not adequately address the fundamental problem
of integrating the conflicting state and county plans.ilg/l
As of now, the County of Honolulu's development plan calls
for much greater development than the state’s comprehensive
plan. There exists no mechanism, except for-denials of
proposed reclassifications, by which the_Land,UseICOmmission
can affect cgunty planning and land use controls. In'-
addition, the land use regulations established by the
Commigsion in the agricultural and rural districts are
not totally reconcilable with the statutory regulations
related to the coastal zones, causing confusion in cases
where a landowner must satisfy both sets of ragulations.iig/
The fact that there are s0 many levels of controls
gives rise to the cfiticism that obtaining the necessary

120/
approvals is excessively costly and time consuming.

o,
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It can take as long as three years to go through the
entire administrative process before construction can begin.

It should again be noted that the state did not
have legal difficulties in implementing its conservation
area classification because it did not substantlially affect
pre-existing private development rights or interests. 1In
this respect, Hawaii's experience may ‘be unique.

In summary,lwhen it implemented its program, Hawaii
had several objectives, including (1) protecting a delicate
ecosystem; {2) curtailing gedgréphically expansive development;
{3) preserving agricultural uses; and (4) solving a housing
shortage. It can be said that the use of statswide geo-
graphical districting has had a generally positive =ffect
in promoting the first three objectives, but has not been

gffective in dealing with the fourth.



10.

- 174 -
CHAPTER §

FOOTNOTES

-

30 N.Y. 2nd 359, 285 N.E. 2nd 291, 334 N.Y.8.2d 138 (1972},

See the Report entitled "Phased Growth Based on
Availability of Capital Pacilities.”

1d.

Ross, Hardies, 0'Keefe, Babcock & Parsons has
represented and continues to represent the City

of Sanibel in the preparation and implementation

of its comprehensive land use plan and in litigation
arising under the plan.

See the Report entitled "Projecting Growth Based
on Carrying Capacity Analysis."

City of Sanibel Comprehensive Land Use Plan §2.5.2
provides that it is essential that the total number
of dwelling units on the island be limited to between
six and seven thousand. The plan would permit over
7,000 units to be built, but it is anticipated that
this maximum number will not be bullt during the
planning period. Other provisions of the plan

_provide for equitable distribution of dwelling units

to various areas of the island.

The plan has legal status under Florida law, and
zoning- and subdivision-type regulations are included
in it.

D. Godschalk et al., Constitutional Issues aof Growth
Management 277, 290 (Am. Planning Ass'n. 19793},
(hereinafter Godschalk).

Descriptions of the Boca Raton program can be £found
in Godschalk, supra note 8 at 267-76 and M. Gleeson
et al., Urban Growth Management Systems: An Evalua-
tion of Policy Related Research 7-10 (ASPO 1975).

A similar growth cap referendum, caliing for a
maximum population of 100,000, was defeated in
Boulder, Colorade in 197Ll. Godschalk, supra note
8 at 256.




e

11.

13.

14,

1l6.

17.

18.

19.

20.

21.

- 175 -

Boca Villas Corp. v. Pence and Keating Meredith
Properties, Inc. v. City of Boca Raton, Circuit

© Court, 15th Judicial Cir. of Fla., Nos. 73 106 CA

(L) 01 F and 73 540 CA (L) 01 F, September 30, 1976.

Id. at 4.
Id. at 15.

-

" City of Boca Raton v. Boca Villas Corp., 371 So.

2d 154 (Fla. App. 1979); City of Boca Raton v.
Arvida Corp., 371 So. 24 160 (Fla. App, 1979).

Pinelands Protection Act §7 (1979) (emphasis added).

Southern Burlington County NAACP v. Township of
Mount Laurel, 67 N.,J. 151, 336 A.2d4 713 (1975).

One court has already had to think through the
gquestion of when a rural municipality is

"developing”. See, Glenview Development Co.

v. Franklin Township, 164 N.J. Super 563,

397 2,24 384 (1978). Somewhat tortuously, the
court concluded that "while [the Township] is
on the threshhold, it has not yet crossed that
thresnhold."

Godschalk, supra note 8 at 275-76.

See the Report entitled "Phased Growth Controlled

by Availability of Capital Facilities" in Part III
of this Chapter. Many of the programs discussead

in that report used permit systems which considered
factors similar to those considered in this Report.
One of the principal distinguishing features of the
systems discussed here, however, is that an absolute
limit is placed on the number of permits issued
annually.

Conversation with Mr. Greg Longhini, Research
Associate, American Planning Association.

Descriptions of the Petaluma system can be found
in D. Godschalk, et al., Responsible Growth Management:
Casas and Materials (1978); M. Gleeson, et al., Urban
Growth Management Systems: An Evaluation of Policy-
Related Research (ASPO 1975); Smith, R.M., Does
Petaluma Lie at the End of the Road from Ramapo?

19 villanova L. Rev. 739 (May, 1974); EHart, The
Petaluma Case, 9 Cry California, No. 2, at 6-9
(Spring 1974), and the federal District Court




22.

23.

24,

25.
26.
27.
28.
29.
30.
31.
32.

33.

35.
36.
37.
38.

- 176 -~

opinion, Construction Ind. Ass'n of Sonoma County

v. City of Petaluma, 375 F. Supp. 574 (N.D. Cal. 1874),
rev'd, 522 F. 2d 897 (9th Cir. 1975), cert. denied,
424 U.S. 934 (197¢).

D. Gédschalk, et al., Constituticonal Issues of
Growth Management 250 {(Am. Planning Ass'n. 1979)
(hereinafter Godschalk}.

The 1962 General Plan had projected a population
of 77,000 by 1985. 1Id.

The Boulder system is described in Godschalk, supra
note 4 at 255-66. The system is also discussed in
the Report entitled "Phased Growth Controlled by
Availability of Capital Facilities" in Part III of
this Chapter.

522 F. 2d 897 (9th Cir. 1975), cert. denied, 424
U.S. 934 (1976).

Beck wv. Town of Kaymond, 394 A.2d 847 (WN.H., 1978).
547 P. 2d 228 (Colo., 1976). |
Pinelands Protection Act §7(d) (1) (1979) (emphasis added}.
Id. §8(b). “

Id. s8(c).

Id. §7(a) (2). |

522 F. 2d at 908 n.l6. The court believed that the
Petaluma system was distinguishable from those
invalidated in exclusionary zoning cases because

the system awarded points to developers who provided
low and moderate' income housing.

Id. at 90s6.

375 F. Supp. at 576,

Godschalk, supra, note 22 at 254,

1a.
522 F.24 at 902.
C. Gruen, The Economics of Petaluma: Unconstitutional

Regional Socio—~-Economic Impacts, in 2 Management &
Control of Growth 173 (Urb. Land Inst. 1975}.




39.
40.
4]1.
42.

43.
44.

45.

47.

48.

50.

51.
52.

53.

- 177 -

1d. at 183.

Godschalk, supra note 22 at 254,

-

J. Hart, The Petaluma Case, in 2 Management &
Control of Growth 127, 131 (Urb. rnand Inst, 1975).

Godschalk, supra note 22 at 254.

M. Gleeson et al., Urban Growth Management Systens:
An Evaluation of Policy Related Research (ASPO 1575}
(hereinafter Gleeson}. The Petaluma system is
discussed in the Report entitled "Phased Development
Controlled by Building Permit Limitation System.”

Descriptions of the Ramapo program can be found in
D. Godschalk et al., Constitutional Issues of
Growth Management 227-42 (Am. Planning Ass'n 1979}
(hereinafter Godschalk); The Ramapo Case: Five ZD
Commentaries, in 2 Management & Control oL Growth
32-51 {Urb. Land Inst. 1975):; and ths cpinion of
the Court <f Appeals of New York in Golden v.

Planning Board ©f Ramapo, 30 N.¥.2d 359, 285 W.E.2d 251,

appeal dismissed, 409 U.5. 1003 (1972).

Descriptions of the Boulder program c¢an be found
in Gleeson, supra note 44 at 11-12; Godschalk,
supra note 45 at 255~66,

Boulder's building permit limitation system is
discussed in the report entitled: "Phased Develop-
ment Contrelled by Building Permit Limitation
System.,”

A description of the Loudon County program can
be found in Gleeson, supra note 44 at 15-~17,.

A description of the Montgomery County program
can be found in Godschalk, supra note 435 at 309-28.

A description of the Prince George's County
program can be found in Gleeson, supra note 44
at 21-22,.

A description of the Sacramento County program
can be found at Gleeson, supra note 44 at 21-22.

A description of the Salem program can be found
at Gleeson, supra note 44 at 25-27.

A discussion of the taking issue is contained in
& separate Report.



54.

38.

59.

60.

61.

62.
£3.
64.

' 65.

- A collection of cases of the subject can be found

- 547 P. 24 228 (Colo., 1975).

© 459, 107 A.2d 20 (1954) {(Reid II); Deerfield

- 178 - -

at 40 A.L.R.24 1222 (1956). The subiject is also
treated in Local Capital Improvements and Development
Management Literature Synthesis 53~80 (ASPO 1977):

. and Note, Control of the Timing and Locaticn of
Government Utility Extensions, 26 Stan. L. Rev.

945 (1974).

Golden v. Planning Board of Ramapo, 30 N.Y. 2d -
359, 285 N.E. 24 291 (1972}, appeal dismissed,
409 U.S. 1003 (1972).

Berenson v. Town of New Castle, 38 N.Y. 24 102,
341 N.E. 2d 236 (1975).

See, 2.g9. Reid Development Coxrp. v. Parsippany-
Troy Hills Township, 10 N.J. 229, 89 A. 24 667
(1952) (Reid I); Reid Development Corp. V.
Parsippany-Troy Hills Township, 31 N.J. Super. -

Estates, Inc.v. Township of East Brunswick,
60 M.J. 115, 286 A.2d4 498 (l972).

N.J. Stat. Ann. §40:55D-1 et seq. (West pocket - ,
part 1978). ' '

1d. $40:355D~42.
Pinelands Protection Act §8(b) (1979). ' B
Id. §8(ec). | ’ .
Id. §7(d).

R. Babcock, in transcript of debate between R.

Babcock and R, Freilich before the American Society y
of Planning Cfficials, San Diego, Cal., April 27, o
1977 (hereinafter Babcock); R. Scott, Comment, in
2 Management Control of Growth 40 (Urb. Land Inst.
1975); H. Franklin, Controlling Urban Growth: But
for Whom?, in 2 Management & Control of Growth 1 78
(Urkh. Land Inst. 1975).

F. Bosselman, Can the Town of Ramapo Pass a Law -
to Bind the Rights of the Whole World?, 1 Fla.
St. U.L. Rev. 234 (1973).




——.

66.

67.
68.

69.
70.
71.
72.
73.
74.
753.

76.

77.
78.
79.
80.

8L.

82.

- 179 -

Id.; C. Gruen, The Economics of Petaluma: Un-
constituticnal Regional Socio-Economic Impacts,
in 2 Management & Control of Growth 173 (Urb.
Land Inst. 1975); R. Scott, Comment; in 2
Management & Control of Growth 40 (Urb. Land
Inst., 1975).

Gleeson, supra note 44 at 105-06.

M. Emanuel, Ramapo's Managed Growth Program:

After Five Years Experience, in 3 Management

& Control of Growth 302, 311 {(Urb. Land Inst.
1975) (hereinafter Emanuel).

Gleeson, supra note 44 at 98.

Emanuel, supra note 68 at 311.

Id.
Id. at 312-13,

Babcock,  supra note 64 at 4.

Emanuel, -‘supra note 68 at 310.

Gleeson, supra note 44 at 99-100.

Id. at 100, referring to the California Williamson

Act.
Id. at 101-03.

Godschalk, supra note 45 at 266.

Gleeson, supra note 45 at 105-06.

Id. at 106.

D. Schneider, et al., The Carrying Capacity Concept

as a Planning Tool 1 (Am. Planning Ass'n. 1978)
(hereinafter Schneider).

R. Bailey, Land Capability Classification of the

Lake Tahoe Basin, California -~ Newvada 4 (Dept. of

Agriculture 1974).



83.
84.
85.
86.
87.
88.

89.

9Q.

92.

23.

94.

95.
96.

- 180 -

Schneider, supra note 81.

Id. at 18-19. -
Iid. at 25.
Id. at 21.
Id. at 18.

Tahoe Regional Planning Agency Ordinance No. 13
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Id. at 27-29.

Conversation with Fred P. Bosselman, Eéq.

. D. Callies, Survey of Land Use Law (Herein

of Vested Rights, Plans, and the Relationship
of Planning and Controls) (Draft, July 1979,
being prepared for publication in the U. of
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CHAPTER SEVEN

PROJECT REVIEW AND
ENVIRONMENTAL ASSESSMENT

This chaptef covers regulatory processes which
focus on the review and assessment of a particular project
(generally a project having significant predetermined
characteristics such as a certain minimum size or a pro-
posed location within a sensitive geographic area) rather
than processes providing substantive standards for all
projects within an area or district or of a certain tvpa.
The particular review and assessment procedures described
herein are arranged roughly in a progression from least
stringent to most stringent. Procedures which involve
little regional or state intrusion inte private and local
government decision-~making are considered least stringent
and those procedures which tend te pre-empt lccal govern-
ment and private developer prereogatives are considered
most stringent. The extremes of p?oject review are, of
course, to take no steps ﬁo review the project at all, or
at the other extreme, either to ban the project entirely
or develop the project exactly as the public wants it
done. Typically, the non-stringent technigues merely
publicize the project or require disclosure of certain
information about the project. Such a regquirement may

be followed by a legislative decision permitting the
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project to proceed or preventing it from proceeding._
The more stringent procedures tend to reguire conformance

to pre-set standards and are frequently adjudicative in

' nature. However, the nature of the standards to be met

in such a procedure is the true determinant of stringency.
Project review technigques can be combined with other tech-
nigues such as public ownership, euclidian zoning and the

setting of environmental and performance standards. Project

review techniques could be used to provide pre-emptive re-

gicnal review for projects with a predefined significant
impact on the Pinelands area.

DISCLOSURE MECHANISMS

Projedt review technigques which offer the least
public intrusion into the locai government and the private
decisgion-making processes are those which merely require
disclosure. |

' A. The Public Hearing

Purpose. A public hearing, at which specified
information about a proposed project is presented, for
informational purposes, to those who will be affected by

the project, provides those affected persons an opportunity

- to be heard and to offer an informed opinion to their elected

representatives, or to the body which must approve the project.
A hearing intended to be merely informative results in ne

findings of fact and participants are not necessarily bound
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by material produced at the hearing. This type of a

’ 1
hearing is required by the Federal Aid Highway Act
for certain federal aid highway projects.

Scope of Application. The Federal Aid Highway

Act requires public hearings on plans for Federal-aid

highway projects involving the bypassing of, or going

through, any city, town or village, either incorporated
2/ :

or unincorporated.” Hearings must also be afforded to

persons in rural areas through or contiguous to whose

3/

' property a highway will pass.

Procedure. The hearings must be conducted by
the sponsoring state highway department. Proper notice
to those affected by the highway must be furnished. When
hearings have been held, the state highway department must
submit to the federal department of transportation a copy
of the transcript, a certificate .that the hearing has been
held and a report indicating the consideration given to
the designated effects of the highway at the hearin@.ﬁ/
With respect to hearings on highways bypassing or
golng through a city, town or village the state highway
department must report that it has considered the economic
and social effects of such a locaticon, its impact on the
envirconment, and its consistency with the goals and objectives
of such urban planning as has been promulgated in the com-

s/

munity. For rural area hearings urban planning need not be
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6/

considered. Alternatives to the proposal raised during

the hearing or otherwise considered must be disclosed
7/ : _

in the report. Detailed regulations for compliance with
the Act have been publishe& in the Code of Federal Regula-
tions.g/

The heafings required by the Act are basically
informative in nature and not quasi—judicial.E/However,
failure to hold the hearings or to adhere to the procedural
requi:ementé of the Act could result in an injunctidn against
construction of the highway project until compliance takes
place%lg/The remedies granted by the courts for failure to
comply with the requirements of the Act include a require-
ment of holding new hearingégi/and possible loss of federal
funds for the project.ig/Because there are no findings made
.at an informational public hearing there is no appeal pro-
cedure. However, failure to conduct the hearing can result
in judicial review of the procedural failure.

B, Disclosure Laws

Disclosure laws are designed to ensure .that the
c@nsequences of a proposed project, development, or action
are understood and evaluated and that the alternatives to
the proposed action are identified and considered. Dis-
closure laws are ordinarily not regulatory in the sense
that the disclosure of probakle adverse consequences will
of itself be sufficient to forbid the particulér action in

guestion.
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J P l. Federal Environmental Impact Statements

. The National Environmental Policy Act,iééequires
that an Environmental Impact Statement be prepared for cer-
tain significant projects. A number <f states have enacted

- similar laws requiring that environmental impact statements

be prepared for designated projects.

Purpose. The Naticnal Environmental Policy Act

is designed to promote consideration of environmental

. factors in public décisionﬂmaking. The Act establishes

U a Council on Environmental Qualityéi/and requires that

every recommendation or report on propecsals for legislation
and other major Federal actions significantly affecting the
B quality of human environment shall include a detailed state-
ment by the responsible official on the environmental impact

: 15/
of the proposed action. Specifically, the Act requires

....__.__r_____..,
R L Ca

consideration of any adverse environmental effects which

cannot be avoided should the proposal be implemented,

alternatives to the proposed action, the relationship

' between local short-term uses of man's environment and
the maintenance and enhancement of long-term productivity,
and any irreversible and irretrievable commitments of

Co ‘resources which would he involved in the propesed action

fg should it be implemented.ié/The required statement has

come to be known as an Environmental Impact Statement ("EIS").

. The several federal agencies have adopted regulations providing
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greater detail as to the required contents of an EIS.

As an example, the requirements for a federal aid high-
o 17/

way EIS are attached as Appendix "A" to this section.

Scope of Application. The term "major federal

actidns significantly affecting the quality of the human
environment,"iﬁ/is not self-explanatory and has generated
considerable litigation. Each federal agency has promul-
gated-regulations defining that term in the context of

that agency's specific activitiesf however, the courts

have insisted on a final sa§ in the definition. The term
has been interpreted to include federal issuance of permits
and projects undertaken by the federal government, but not
purely private development.

Procedure., Initially a draft EIS is prepared by
the lead federal agencf and circulated to other appropriate
governmental agencies, private groups and interested citi-
zens. In most instances a public hearing or hearings are
held. The comments received at the hearing and in writing
are then reviewed and incorporated into the final EIS either

in the form of changes in the text of the EIS or as an appendix
-to the final EIS, or both.

The guestion has arisen as to whether the EIS
process is strictly procedural or in fact offers a sub-
stantive review of a project. In Environmental Defense

19/
Fund v. Corps of Engineers the United States Court of
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5"\ Appeals for the Eighth Circuit asserted that courts may
review agency decisions to determine if they are in accord
with the subs;antive requirements of NEPA. The court stated
that the standard of review was whether the record showed
L that the agency decision was arbitrary and capricious.gg/
o In addition to possible substantive review, it is clear
that a project may be enjoined pending procedurally correct
a cbmpletion of an EIS. In the normal case, however, once
the final EIS is submitted by the federal agency, the
agency may proceed with its project without further review.
j} 2. State Environmental Impact Statements
Many states have adopted laws similar to the
T National Environmental Policy Act. An example is the
T Washington State Environmental Policy Act.gi/The purposes
'~ of the Act include a declaration of a state policy which
" will encourage productive %nd enjoyable harmony between
man and his environment; the promoﬁion of efforts to pre-
vent damage to the environment; the-stimulation of the
I health and welfare of man and the enrichment of the under-
standing of ecological systems and natural resources.gg/
. The Act requires an EIS for actions significantly affecting
- the environment.gé/Such actions must be discretionary and
nen-duplicative of other state governmental actions.gﬁ/

The Act provides exemptions from the EIS reguirement for

certain actions; the Act requires the State Department of
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Ecoleogy to promulgate rules exempting certain single
family home building permits and related governmental
actions from the EIS requirement.gé/The obligations of
the Act are directly imposed on all agencies of state
government inciuding mﬁnicipal corporations.gE/The reach
of the Act differs from that of the National Environmental
Policy Act because many private land development projects
require local governmental approval and hence are subject
to the state_law. For example, the state laﬁ reguires
preparation of an EIS before a local government approves
a preliminéry subdivision plat.gl/The EIS must be made
available to tﬁe Governor, the Department ¢f Ecology, the
Ecoloqicél Commission ahd the public. The Department of
Ecology prepares a waekly list of EIS filings.gﬁ/ln any

action involving an attack on the determination by a

‘governmental agency relative to the requirment for or

adequacy of an EIS, the decision of the governmental
29/
agency shall be accorded "substantial weight."

NEGOTIATED DESIGN

Planned Unit Development. Negotiated design,

by way of contrast with project review consisting of dis-
closure, involves required government participation in
shaping the design of the proposed project, a significant

step beyond merely gathering information about it. Under
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most zoning ordinances this procedure is legislative.
The applicant submits plans to a legislative body {(either

directly or indirectly through an advisory commission or

~agency}, negotiates design changes subject to the flexible

requirements of the ordinance and then receives a zoning
30/
amendment in accordance with the final plan.

ADJUDICATIVE PROCEEDINGS

Project review and environmental assessment can
take the form of an adjudicative proceeding. An adjudica-
tion consists of the application of pre-sxisting legal
standards to the facts of a particular case. Typical
adjudicative proceedings are trials and the issuance of
a permit of license.

A. Licensing and Permitting Technigques

: 31/
Power plant siting legislation  and despwater

port licensing are sophisticated'recent examples of land
use control through the permit process. Deepwater port
licensing affords a useful example of this technique,

The Deepwater Port Act of 19742;/regulates site
selection, construction and operation of off-shore port

facilities for supertankers.

Scope of Application. A deepwater port is defined

as any fixed or flecating man-made structure or structures,

other than a vessel, located beyond the territorial sea and



- 192 -

off the coast of the United States, that is used or
inﬁended for use as a port or terminal for the loading
or unloading of oil.éﬁz

Procedure. The application (which is submitted
to the U.S. Coast Guard) must describe the proposed port
and proposed.onshore facilities and receiving refineries,

furnish an indication of the ability of the applicant to

carry out the project and an outline of procedures to be

used during construction and operation to prevent oil spills.

Prior to issuvance of a license there must be
_detérminations with respect to financial responsibility;
ability to comply with all applicable laws; consistency
with national environmental and energy policies; non-
interference with navigation; compliance with the air
and water'pollution laws; compliance with the anti-trust
laws. Approval of the Departments of State and Defense
is required.éé/There must also be findings: (1) that in
accordance with environmental review criterié established
~under other provisions of the Act, that the applicant has
demonstrated that the construction and operation, using
best available technology, will minimize adverse impact
on the marine envircnment; (2) that the Governocr of the
adjacent coastal state or states has approved the issuance

of the license; and (3) that the adjacent coastal state

to which the port is to be connécted by pipeline has

34/
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. developed or is making reasonable progress toward develop-
iR ing a coastal zone management program.éﬁ/

1l - The Act sets forth an outline of environmeﬁtal
review cgriteria that the Secretary is required to apply.

i | Among other subjects, the Secretary must consider the

. effects of land-based developments related to deepwater
port development. The environmental review of a proposed

‘ deepwater port consists of two parts. The first part is

an assassment of the probable negative and positive environ-
- mental impacts which result from construction and operation
of the port. The second part appraisés the effort made by
the appligant to prevent or minimize adverse environmental
Ej\ effects.é;/

The licensing procedure compels promptness in

\ processing the application by establishing time limits for

each phase of consideration. The application constitutes

a consolidated application for all federal authorizations

required for the port. Competing applicants desiring to

locate a port in the same area must submit their applica-

S tions within a specified time period-~-notice of intent to
file within 60 days of publication of notice of the filing
of the first application and their application 30 days
thereafter.éﬁ/

The Coast Guard dockets each application filed.

The application is reviewed for completeness and notice of
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receipt of the application is then iésugd. An informal
héaring is then scheduied; Interested ﬁérsons may attend
the hearing and present written or oral material. A
report of the hearing is issued as soon as practicable
afte& the hearing. After the report of hearing is issued,
the Commandaﬁt of the Coast Guard determines whether there
. are specific and material factual issues concerning the
application that may be resolved by a formal hearing.

If such issues exist, a notice of formal hearing is issued,
-listing the factual issues to be resolved.ég/

The formal hearing is conducted by an administra-
tive léw judge., Participation in the formal hearing is
limited to parties-and persons filing petitions to inter-
vene or petitions to'present evidence. Each party to a
formal hearing must be represented by an attorney. At
the conclusion of the formal heafing, rulings on the con-
tested issues are made.ég/

In licensing a deepwater port, compliance with
NEPA 1s required. The Act specifically requires-the appli-
cant to submit to the Coast Guard the information required
to determine the environmental impact of the project.éi/

B. Project Review by Court Adjudication, The
Virginia Annexation Procedure 42/

Purpese. The purpose of this procedure is to pro-

vide a means to determine whether municipalities should be
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permitted to annex a portion of the adjacent county.*
While many administrative proceedings can ultimately
result in a court hearing this procedure is relaﬁively
unique in that the iniﬁial hearing is in a court of law
and is governed by all the normal rules of evidence and
civil procedure. This procedure is expeditious.** While
this procedure is not a project review procedure per se,
it is illustrative of a technigue which could be applied
to review of profects.

Scope of Application. The boundaries of all

cities and towns remain as established unless changed by
. 43/
the annexation procedure of the Act.

Procedure. An annexation proceeding is initiated
by a city or town ccuncil voting an annexation ordinance,
which ordinance must contain the following:

(2) Metes and bcocunds and size of area scught;
(b) Information, which may be shown on a

map annexed to the ordinance, of the area
sought to be annexed, indicating generally
subdivisicons, industrial areas, farm areas,
vacant areas and others, together with

any other information deemed relevant as

to possible future uses of property within the

*In Virginia this question takes on added significance
because c¢ities are independent units of local government
which do not share functions with the adjacent county.

**Indeed, it may have proven too expeditious. For almost a
decade now the Virginia legislature has found it necessary

to have "temporary" restrictions on the filing of annexation
petitions in force. (Va. Code. Ann. §15.1-10321) These
temporary restrictions have been designed to protect urbanized
counties from annexation proceedings. The teaching of these
temporary restrictions may be that an expeditious, independent
judicial decision~making process will not please the participants
if their preference i1s for a more political, negotiated type

of decision-making process.
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TN
arca., If a map is not annexed as part of the ‘Lt
ordinance, then such information shall be set A
forth in the ordinance; {c) A general statement
of the terms and conditions upon which annexation -
is sought, and the provisions planned for the
future improvement of the annexed terr@tory,
including the provision of public utilities

~and services therein. 44/

As an alternative to adoption by the town or -
city of an annexation ordinance, 51% of the qualified voters "
or landowners in any territory adjacent to a city may

45/
petition the circuit court of the county for annexation. _

The city or town must then serve notice on the county L.
and its attorney that it will move the judges designated to o
hear the case to grant the annexation. The ordinance, ﬁap -
and a sum%ary must be published in the territory to be .

46/ ' s
annexed.  Additional parties, namely any gqualified voters o
. N
or property owners in the territory proposed to be annexed or -
any adjoining city or town, may by bétition become parties to
47/ -
the proceedings. The court may limit the time within which
such additional persons may become parties. .

The court, without a jury, is held by three
judges consisting of the judge of the circuit court of the -
county in which the territory sought to be annexed lies and
two judges of circuit courts remote from the territory to be -
annexed, to be designated by the chief justice of the Supreme

48/ -

Court of Appeals.  The statute provides for a mandatory

pretrial conference with purposes similar to a pretrial conference -



oL

- 137 -

in any litigation, namely the simplificatipn of issues,
amendments and £iling of additional pleadings, stipulations
as to facts, documents, records, photographs, plans and the
like which will dispense with formal proof, including certain
basic statistical information about the taxes and population

of the area. The pretrial conference may also limit the

49/
number of expert witnesses.

The Act provides a specific basis for decision by

the court:

{a) The court shall hear the case upon the
evidence introduced as evidence is introduced
in ¢civil cases.

(b} The court ghall detarmine the necessity for
and expediency of annexation, considering the
best interests of the pecople of the ccunty and
the city or town, services to be rendared

and needs of the people or the area proposed

t0 be annexed, the best interests of the pecople
in the remaining porticn of the county and the
baest interests of the State in promoting strong
and viable units of government.

(b) (1) In considering the best interests, as
set out in (b) hereof, the court shall consider
to the extent relewvant:

(i) The need for urban services in the area
proposed for annexation, the level of services
provided in the county, city or town, and the
"ability of such geounty, city of town to
provide services in the area sought to be
annexed, including, but not limited to:

(a) Sewerage treatment;

(b) Water:

(c¢) So0lid waste collection and disposal;
(d) Public planning;

(@) Subdivigion regulation and zoning;
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(£) Crime prevention and detection;

(g) Fire prevention and protection;

(h) Public recreational facilities;

{i1) Library facilities;

(i) Curbs, gutters, sidewalks, storm
drains;

(k) Street lighting:;

(1) Snow removal;

{m} Street maintenance.

{ii) The current relative level of services
provided by the county and the city or town;

(1iii) The efforts by the county and the
city or town to comply with applicable

State policies with respect to environmental
~.protection, public planning, education,
public transportation, housing, or other
State service policies promulgated by the
General Assembly; :

(iv) The community of interest which may
exist between the petitioner, the territory
sought to be annexed and its citizens as well
as the community of interest that exists
between such area and its citizens and the
‘county. The term "community of interest"
may include, but not be limited to, the
consideration of natural neighborhoods,
natural and man-made boundaries, the
similarity of needs of the people of the
annexing area and the area sought to be
annexed;

(v} Any arbitrary prior refusal by the
governing body ¢f the petitioner or the

county whose territory is sought to be

annexed to enter into cooperative

agreements providing for Jjoint activities which
would have benefited citizens of both
political subdivisions; however, the court
shall draw no adverse inference from jeoint
activities undertaken and implemented pursuant
to cooperative agreement of the parties. It
is the purpcse of this subsection to encourage
adjoining political subdivisions to enter into
such cooperative agreements voluntarily, and
without apprehension cof prejudice;
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(vi} The need for the city or town seeking

to annex to expand its tax resources, including
its real estate and personal property tax

base;

(vii) The need for the city or town seeking
to- annex to obtain land for industrial or
commercial use, together with the adverse
effect on a county of the loss of areas
suitable and developable for industrial or
commercial uses; and

{viii)} The adverse effect of the loss of
tax resources and public facilities on the
ability of the county to provide service to
the people in the remaining portion of the
county.

{c} If a majority of the court is of opinion that

annexation is not necessary or expedient, the
petition for annexation shall be dismissed. 1If
a majority of the court is satisfied of the
necessity for and expediency of annexation, it
shall determine the terms and conditions upon
which annexation is to be had, and shall enter
an order granting the petition. In all cases,
the court shall render a written opinion.

(d) The order granting the petition shall set

forth in detail all such terms and conditions
upon which the petition is granted. Everv
annexation order shall be effective at midnight
on December thirty-one of the year in which
issued; or, in the discretion of the court, at
midnight on December thirty-one of the year
following the year in which issued. All taxes
assessed in the territory annexed £or the year
at the end of which annexation becomes effective
and for all prior years shall be paid to the
county.

{e} In any proceedings instituted by a city or
town, no annexation shall be decreed unless the

court is satisfied that the city or town has

substantially complied with the conditions of the
last preceding annexation by such city or town,

or that compliance therewith was impossible, or
that sufficient time for compliance has not elapsed
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{£) In the event that the court enters an order
granting the petition, a copy of the order shall 50/
be certified to the Secretary of the Commonwealth.
The court in making the decision must balance

the egquities in the case, and enter an order setting forth

what it deems fair and reasonable terms and conditions and
51/

B ]

éhall direct the annexation in conformity therewith.
When the court renders its final order a city may decline
to accept annexation on the terms and conditions imposed
by the court. The three judgelcourt which grants
annexation retains its authority for 10 years, for the
puréose of enforcing any orders or resolving questions which
may arise under its orders. An appeal from the trial court’'s
ordef maf bé taken to the Supreme Court of Apéeals.

The Virginia annexation proceeding makes use of
an existing forum for dispute resolution, i.e the court svstem,
_for a purpose not normally associated with a court of law. -
With appropriate jurisdictional and authorizing legislation
many decisicns made by a local or state govefnement which
require application of law to the facts of the case could
be made by a judicial proceeding. There are no costs of creating
a new administrative agency, as is the case for the Washington
gnergy facilities' siting council law. However, the burden
for generating all of the information required to make a

reasoned decision {(and the attendant expense) is placed on
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the parties to the adjudication in the Virginia scheme. The
Washington Energy Facility Siting Law provides for an assistant
attorney general to repfesent the environment. The Virginia
adjudicative procedure will work best in situations in which there is
a sharply defined controversy and a relétive balance of rasources
available to insure a vigorously contested adversary proceeding.

C. Project Licensing Coupled with Public Ownership

The fact of_public ownership does not preclude licensing
of private use of the publicly owned land. While this licensing
procedure is similar to licensing uses on privately owned land
the public may curtail permissible uses to a greater degree

on publicly owned land. The National Forest Service issues
52/

'

special use permits for private use of national forest lands.
A "sgpecial use" of a National Forest consists of some form

of permanent occupancy for purposes.other than timbering.

There are two types of permits: term permits, which
are not revocable except for breach of conditions, and terminable
permits, which may be revoked and may be terminated at the
discretion of the Forest Service as well as for breach of
condition. Term permits may be issued for hotels, resorts
or other structures needed for recreation, public convenience
or safety; summer homes and stores; industrial or commercial
purposes; and to public or nonprofit agencies for public

purposes. Term permits are limited to eighty acres and may
53/

not exceed thirty years in duration.
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-and operation of the development as planned.

of permits, the lack of coordinatidn and emerging coordination
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In\regulations édopted bf Ehe Chief of the Forest
Service other authorized special uses are éet forth. These 5
uses include excavation of archaeological sites, leaseslof
land, easements for rights-of-way for communications purposes
and transmitting structureé, and per%its, leases or easements
Eo governments for public buildings. |

Applicants for a commercial public service permit =

- are required to show that they are qualified by experience

to operate the facility and serve the public needs and that

they have the financial ability to undertake the construction
' ’ 55/ .

COCRDINATICON MECH2ANISMS

In their book, The Permit Explosion, Fred Bosselman,

Duane Feurer and Charles Siemon analyzed the proliferaticn =

mechanisms for project review processes. The summary ¢f£ study
56/ -

recormmendations suggested the following coordination technigues.

A, Strengthening Regional Agencies

The federal government has encouraged the use of -
reéional planning agencies but these regional agencies often
la&k substantive power with the result that their use does
not produce effeactive coordination. Regicnal agencies have a

potential role in land use and environmental cocordination of
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control svstems if given authority to conduct multi-jurisdictional
planning and even to overrule local decisions that are inconsistent
with regional plans.

B. Coordinating Permitting Procedures

The study found that the coordination of permitting
procedures at the state and local levels offer potential for
gcoordination. Under this process a potential developer would
complete a master application and submit it to a coordinating

agency of either the state or local government.

C. Reducing the Number of Government Levels Involved
This requires either pre-~emption of local decisions

by the state or delegation to localities cf state decisions.

D. Establishinq Svecialized Appellats Review

Creation of specialized appellate review processes
rather than requiring appeal to courts of general jurisdiction

could result in greater coordination.
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{¢} A change in the environmental
pracessing {rom EIS to negative decla-

shall be footnoted in the next subse-
quent listing, The highway section
may be removed {rom the next listing
when the draft EIS (s circulated for
coimunent, the final negative declara-
tion has been adopted by the FHWA
Division Administrator, or the action
has been abandoned or ¢cancellied.

{d) These lists shall be available for
public inspection and copying at the
FHWA Washington Headgquarters, Re-
gional and Division Offices.

© §771.18 Content of the environmenta!l
impact statement. '

(a) Genercl Every effort shall be
made to convey the required informa-
tien in a form easily understood by
those expected to comment upon the
draft EIS. Substance of the informa-
tion coenveyed rather than the lenguh
or detail of the statement should he
stressed. Succinctness and brevity,
consistent with the scale and {mpact
of the proposed action and the infor-
mation $o be transmitted, should be
the aim of those preparing the EIS.

. Por example, all the sections outlined
in parzgraphs (g) through {m) of this
section are mot required if the infor-
mation Is adequately covered in an-
other section.

(k) Reports anrd studies. The EIS
should briefly summarize and refer-
ence in the text underiying studies, re-
ports and other information consid-
ered in preparing the statement. Ref-
erenced reports should be those readi-
ly available to commenting entities
upon request or as & minimum availa-
ble for review and copying at a conve-
nient location. If supporting docu-
ments are appended fo the statement.
tare is to be taken to insure that the
staterment is self-contained without
the need for undue cross reference.
The level of the summary should be
commensurate with the scale of the
propaosed action and the impact.

(¢) Stendard 3ize. The statements
shail be printed on paper approxi-
mately 84 x 1l inches and the maps,
drawings, illustrations, ete., should be
folded for assembiy {c the same size.

- Bheets wider than 8% inches should be

ration or negative declaration to EIS’

Title 23—Highwoys

folded so as to open to the right with
identification added or showing at the
right edge.

(dy Tifle page. Each environmental
statement (drzft or {inal) shiall have a
titie page headed as follows:

Report Numbez:

(Reute, Termini, County, City, ete.)

ADMINISTRATIVE ACTION DRAFT
(FINAL}

ENVIRONMENTAL IMFPACT
STATEMENT U.S. DEPARTMENT OF
TRANSPORTATION

Federal Highway Administration
and
(optional}

Appropriate highway agency

Submitted pursuant to 42 U.S.C. 4332020,
23 U.B.C. 128(a) and (when applicabie} 49
7.5.C, 1653t0) and 1§ U.S.C. 4T0({}

Dalte Signature and titie of appro-
priate FEW 4 official

(e) Report mumber. The number
placed at the top leit-hand corner of
thie title page on all draft and final en-
vironmental statements is as follows:

PHEWA-AZ-EIS-T4-0L-THPUS)

FHEWA-—Name of Federal Ageney.

AZ-—-Name of State (cannot exceed four
characters).

EIS—Environmental impact statercent.

T4—Year dralt statement was preparad.

0i1—Sequential number of draft statement
for each calendar year.

D—designates the statement as the draft
statement.

P—designates the statement as the f{inal
statemernt.

S—designates supplemental statement.

B8-~2—designates second draft supplemen-
tal statement.

() Summary. The summary should
contain the {oliowing information:

(1) Check appropriate box(es)

Federal Highway Administration Ad-
ministrative Action Envirommenial
Statement

O Draft O Final
0O Section 4(f) Statement attached.
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1 to the right with
or showing at the

wch environmental
final) shall have a
follows:

unty, Clty, ete)

ACTION DRAFT
]

TAL IMPACT
EPARTMENT OF
TATION

idministration

witll

———
twWay agency

S OS.C, 43320208,
-hen applicabie) 45
T L4700

.nd title of appro-
: FHWA offietal

r. The number
t-hand corner of
raft and final en.
ts Is as follows:

=H-D{PXS)

1l Agency,
nnot exceed four

nact stetement.
it wWas prepared,
of draft statement

ment as the draft
ment as the final

\Lal statement,
| draft supplemen.

Immary shaould
formation:
rhaxtes):
ainistration Ad-
Environmental

a3l -
it attached.

Chapter l—Federal Highway Administration

{2) The names, addresses and tele-

phone numbers of the individuals at.-

the HA and FEWA who can be con-
tacted for additional information con-
cerning the proposal and statement.

(3) Brief description of the proposed
FHWA action indleating route, ter-
mini, type of highway, number of
lanes, length, county, ¢ity, State, etc.,
as appropriate. Also list other pro-
posed Federal actions in the area, if
any, which are In the statement.

{4) Summary of environmental im-
pacts, both beneficial and adverse.

(5) Summarize major alternatives
considered.

{§) List of all commenting entities
from which ¢omments are being re-
quested (draft EIS), lst of all com-
menting entities from which com-
ments have heen requested, and identi-
fy those that submitted comments
(final EIS).

{7} For final statements, the date
the draft statement was meiled to
CEQ. .

(g) Description of the proposed
aclion and allernalives considered,
and the social, econtomic and environ-
mental contert. This section is to in-
clude, in summary form, information
such as the following listing concern-
ing the basis for the proposed action,
highway and traffic engineering fac-
tors, features to reduce or eliminate
adverse environmental impacts, esti-
mated highway costs, anticipated traf-
fic and region benefits (traffic associ-

- ated), public services, and existinge sig-

nificant land uses and natural and cul-
tural featuras in the study area.

(1) Location, type facility and length
(new and existing alignment).

(2) Traffic data and number of lanes.

(3) Predominant right-of-way width
and aceess control (existing and pro-
posed)

(4) Qther major design features such
as the general horizontal and vertical
alienment and the lecation of inter-

changes, separation structures, at-
grade intersecfions, river crossings.
ete.

{(3) Deficiencies of the existing facili-
ties and the planning basis for the pro-
posed action. including anticipated
benefits to the State, region and corm-
munity, and the relationship between

§771.18

this highway section and the total
transportation requirements for the
area,

(6} Anticipated safety benefits or
lack thereof if praject is not built.

(7) Summary of any technical, social
and economlic studies made during the
developrnent of the proposed action.

{8) The current status of the propos-
al with a brief historical résumé and
an estimate of when the proposal may
he constructed.

{8) A general description of the sur-
rounding terrain,

(10} Inventory of pertinent economic
factors such as employment, taxes,
property value, ete.

{11) Surrounding natural and cultur-
al features such as towms, lakes,
streams, mountains, historic sites,
landrarks, institutions, developed
areas, principsl roads and highways.
and stmilar features that are pertinent
Lo the study.

(12) General description of the sur-
rounding nelghborhoods including
population and growth characteristics,
and ethnic composition. .

{13) Vicinity and detalled maps,
sketches, pictures, layouts and other
visual exhibits should be used to show
specific involvement in order to give a
layman reviewer a reasonable under.
standing of the impact,

(14) Public facilities and services, in-
cluding religious, health znd educa-
tional facilities, and public utilities,
fire protection and other emergency
sarvices,

{15) Esthetic and other values, in-
ciuding visual gquslity such as: “view of
the rozd” and the joint develgpment
and muliiple use of space.

(h} Land use planning, This section
should descrine the scope and status
of the planning process for the area
and should discuss the retationship be-
tween the proposed action and land
use and public facility plans, policies
and controls as nave been promulgat-
ed by the affected community. Exist-
ing and proposed land use (3 map pref-
erable) including, where applicable,
ather proposed Federal actions in the
area affected should also be discussed.
Where conflicts or inconsistencies
exist, this section should describe the
extent of reconciliation and the reason

471
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for proceeding notwithstanding the
absence of full reconciliation.

(i} The probable imgast of the pro-
posed action on the environment. This
section is to describe the significant
beneficial and detrimental environ-
mental consequences anticipated if the
proposed action is implemented. The
level of importance of envirommental
factors and the level of the impact will
vary with the nature, scale and loca-
tion of the proposed action. For exam-
ple, impaet on the nesting grounds of
an endangered species would be sig-
nificant while a similar tmpact on the
nesting grounds of a species which is
in abundance may not be significant.
Likewise, the significance of a high
nolse level is much different in a resi-
dential area than in an {ndustrial area.

(1) Eighways may stimulates or
induce other actions (secondary &ac-
tions) such as more rapid land devel-
opment or changed patterns of social
and economic activities. Impacts asso-
ciated with secondary actions, through
their impacts on existing community
facilities and activities, through induc-
ing new facilities and activities or
through changes n natural conditions
may oftenl be even more stbstantial
than the primary impacts associated
with construetion of the highway. For
instance, the effect on population and
arez growih associated with the con-
struction of new highways may be
among the more significant unpacts.
Such impacts associated with antici-
pated secondary actions should be as-
sessed and discussed in this saction of
the EIS. ’

(2) Direct (primary) impacts upon
the narrow band adjacent to the high-
way may be included when significant
to the whole of the region or the com-
munity, The discussions under this
section should address the probahle
significant impacts of the action {(as
opposed to individual alternative loca-
tions or designs). These might include
the probable impact upon elements,
factors and features listed below.

) Natural, ecological or scenic re-
sources imnpacts. This section will sum-
marize the significant effects on natu-
ral, ecological and scenic resources an-
ticipated to be associated with the im-
piementation of the proposed action,

Title 23—Highways

including a summary of consultations
with the appropriate pubiic and gov-
ernmental agencies. One example of a
natural resource impact would be the
effect an action would have on the
consumption of energy resources,

(i) Relocation of individugls and
families impacts. This section will
briefly summarize the relocation as-
sistance program and assess the (m-
pacts associated with significant relo-
cation of people and businesses, (n-
cluding consuitations with housing
zegencies and information on the an-
ticipated relocation housing programs.
This section will include, to the extent
appropriate, information such as the
following that is obtainable by visual
inspection of the arsa and from readi-
iy available secondary sources or com-
munity seurces: and estimate of house-
holds to be displaced, including the
family characteristics ¢(2.g. minorities,
income levels, tenure the elderly, large
families); divisive or disruptive effect
on the community. such as separation
of residences from community facili-
ties or separation of neighborhoods;
impact on the neighborhood and hous-
ing where relocation is likely to take
place; an estimate of the businesses to
be displaced and {he general effect of
business dislocation on the economy of
the community; a description of relo-
cation housing fn the area, and tihe
ahility to provide adequate reincation
housing for the iypes of familles to Ze
displaced; a description of special relo-
cation advisory services that will be
necessary for idensiiied unusual condi-
tions; a description of the actions pro-
posed {0 remedy insufficien: reloca-
tion heousing, including, U necessary,
housing of last resort; and results of
consiltation with local officials, social
agencies, and community groups re-
garding the impacts on the community

‘affected,

(iii) Socicl impacts. This section will
include a discussion of the significant
social impacts anticipated to be caused
by the propesed action. The following
are exampiles of groups that may have
specizl problems and require special
consideration with respect to aceess to
jobs, schools, churches, parks, hospi-
pa.ls. shopping, and community serv-
1cesal
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(A) elderly

(B) school-age children
" (C) those dependent upon public
transportation

(D) handicapped

(E) illlterate

{F"Y nondrivers

(G) pedestrians

{¥} bicyclists

(1) low income

(J) raeial, ethnie, or religious groups.

(iv) dir qualidy.

(A) This section shall include: an
identification of the air quality impact
of the highway section: and identifica-
tion of the analysiz methodology uti-
lized: a brief summary of the early
consultation with the air pollution
confrol agency and, where applicable,
a brief summary of any consultation
with the indirect source review agency;

- any comments received from the air

poliution control agency, and, where
applicable, any comments received
from the Iindirect source review
agency; and the Highway Azency's de-
termination on the consistency of each
alternative under consideration with
the approved State implementation
plan,

{B) Where required by 40 CFR 51.18,
the preferred alternative shall be sub-
mitted Lo the indirect source review
agency for review, The proposed final
EIS shall not be submitted to FHWA
for adoptionn if the indirect source
review agency has found, as a part of
the procedures established pursuant
to 40 CI'R 51,18, that the highway sec-
tion will result in a vielation of appli-
¢able portions of the control strategy
or will interfere with the attazinment
or maintenance of the National Ambi-
ent Air Quality Standards.

{C) The final EIS should include any
comments received from the air pollu-
tion control ageney concerning the
gonsistency of the proposal with the
State implementation plan.

(D) The final FIS may be adopted
by the FHWA conly after FHWA has
determined that the proposed high-
way section is consistent with the ap-
proved State implementation plan.
The determination on consistency
shalil be made by the Regional Federal
Highway Administrator.

§771.13

{v) Noise impacés. If highway-gener-
ated noise is a significant factor, this
section will include a discussion of the
possible noise problems and a2 sum-
mary of the noise analysis informa-
tion. The swnmary should include:

(A} Information on the numbers and
types of aciivities which may be ef-
fected.

(B) Extent of the impact (In deci-
bels),

(C) Likeliliood that noise abatement
measures can reduce the noise im-
pacts. '

(D) NWoise abatement measurss
which will likely be incorperated in
the project.

(E) Noise probiems for which no ap-
parent selution is available.

(vi) Waler quality impects. Include
In this section a discussion on signifi-
cant water quality Dmpacts, including
summaries of analyses and consulta-
tions with the agency responsible for
the State water quality standards, Pos-
sible water quality impacts reiated to
highways include: erosion and subse-
quent sedimentation problems; use of
deicing, weed, rodent and insect con-
trol products; waste water disposal at
safety roadside rest areas; spillage of
poisons or chemicals by trucks into a2
water supply system; and contamina-
tion of surface and ground water sup-
plies and of recharge areas by poiluted
fill material. .

(vii) Wetlends and coastal zones im-
pacts. This section will summarize the
anticipated significant impacts on wet-
lands lands and coastal zones, includ-
ing analyses, consuitations and efforts
to reduce the impact. Where applica-
bie, the discussion should set forth
any Inconsistencies with wetlands or
coastal zoue management programs.

(viii) Siregm modification or im-
poundment impacts. This section will
inglude a summary of information
which is necessary to comply with 16
U.S.C. 662(a). Briefly, 16 U.5.C. 682(a)
requires consultation with the U.S.
Fish and Wildlife Service and the ap-
propriate State agency when a Federal
action involves impoundment (surface
area 10 acres or more), diversion chan-
nel deepening or other modification of
a siream or body of water. The draft

473
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EIS Is to inelude a surmary of the
eariy consultation.

({ix) Floed hazard evaeluation. When
an alternative under consideration sig-
nificancly encroaches on a flood plaln,
this section will include a surmmary of
studies and consultation made for
compliance with Part 650, Subpart A
of this chapter, or information evi-
dencing that such requirements can be
met during project development.

(x) Consiruction impacts. In gener-
al, adverse impacts during construc-
tion will be less important than long-
term impacts. However, if appropriate,
the EIS should discuss significant im-
pacts (particularly air, noise and
water) associated with consiruction.
Also, where applicable the impact of
the proposed disposal method and the
{impact of horrow areas should be dis.
cussed.

¢3) This section will also i{nclude a
discussion of practlecable and feasible
measures to aveoid or reduce the ad-
verse impact, and their relative cost
and benefits, where appropriaie. The
discussion should include the full
range of reasonable measures to re-
solve or minimize anticipated prob-
lems and the pros and cons of each.

{J) Alternatives. (1) This saction
shall include a discussion, with maps
and other visual ajds, as appropriate,
of the reasonable alternatives studied
in detail, including those that might
enhance environmental quality or
aveld some or zll of the adverse envi-
ronmental effects. Exampies of such
aiternatives include alternate loca-
tions and designs, not impiementing
the proposed action, postponing the
action, providing a lower level of serv-

_ice, providing a reduced facility

(lanes/design), and an {ncrease or de-
¢rease in public transportation.

(2) The probable beneficial and ad-
verse effects and costs of reascnable
alternatives are to be described in a
manner consistent with the scale of
the propeosed highway mprovement
and sienificance of the Impact. The
discussion of envirenmental impacts in
this section includes significant im-
pacts associated with the alternatives
themselves, as opposed to the discus-
sion of regional environmental im-

Titta 23—Highwrays

pacts associated with implementing
the action.

(3) The draft environmental state-
ment should indicate that all alterna-
tives are under consideration and that
a specific alternative will be selected
by the HA f{ollowing the public hear-
ing. The {inal environmental state-
ment will be prepared for the selected
alternative.

(k) Probable acdverse environmental
effecis which cannct de aqvoided Un-

. ayoidable impacts such as water, noise

or air pollution; damage to life sys-
tems: threats to heslth;, undesirable
land use pattertis; effects on minor-
ities, ete, will be swmmarized In this
section. These will be adverse environ-
mental effects identified in paragrapn
(i} of this section for which the use of
reasonable corrective or abatement
measures will not reduce tha impact to
acceptable levels.

(1) The relationship befween local
short-term uses of man’s environment
and the meintengnce end enhance-
ment of long-term produciivity. This
section should contzin 2 brief discus-

-sion of the extent to which the pro-

posed action Involves trade-offs he-
tween short-termn environmental gains
at the expense of lons-term environ-
mental losses, or vice-versa, and a dis-
cussion of the extent to which the pro-
posed action forecloses {uture options.
In this context, shori-term and long-
term do not refer to any fixed time
period, but should be viewed in terms
of the environmentally significant
consequences of the proposed action.
The gains (short-term and long-term?
may be the henefits associated with a
proposed highway to the arez or
region such as improved transparta-
ticn, reduction of traific congestion,
improvement in air quality, reduction
in noise, improved economic base, ag-
cessibility, Improved development po-
tential, etec. The losses (short- and
long-term) may be the disadvantazes
associated with the proposed highway,
suct: as use of land by the highway,
use of land far highway-associated de-
velopments (residential and industri-
al), loss of parks and recreation areas,
and increased pollution (air, water and
noise) and fmpacts on open spacs, wet-
lands, etc.
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(m) Irreversible and irretrievabie
commitments of resources. This re-
quires an identification of the extent
to which the irreversible adverse ef-
fecis (see paragraph (k) of this sec.
tlon) curtall the range of potential
nses of the environument, “Resources™
means the full range of natural and
cultural resources comrmitted to loss or
destruction by the action and is not to
be interpreted {o mean only the labor
and materizls committed to the proj-
ect. A transportation facility may pre-
gcipitate other related actions such as
land development, exploitation of rve-
sources, travel, etc., that could Induce
a significant irreversible commitment
which would curtail other use of the
area,

(n) The impact on properties and
sites of historic aend cultura! signifi-
cence. (1) To determine whether the
project wili have an effect on proper-

‘ties of State or local historical, archi-

tectural, archaeological, or cujtural
significance, the HA should consult
with the State Historie Preservation
Officer (SHPO), with the loeal official
having jurisdiction of the property, .
and where appropriate, with historical
societies, museums, or academic insti-
tutions having expertise with regard
to the property.

(2) This section of the draft EIS
should contain an identification of
properties included in or eligihle for
inclusion in the National Register and
an evaluation of the effect the pro-
posed action would have on such prop-
erties. It should z2lso contain a record
of the ceordination with the SHPO
concerning the identification of such
properties and the evaluation of
effect.

{3 This section of the final EIS
should alsq contain (a) documentation
supporting a finding of no adverse
effect and a record of coordination
with the Executive Director, Advisory
Council on Historic Preservation
{ACHP), or (b) an executed Memoran-
dum of Agreement when an adverse
effact has been established, or com-
ments from the Council after consider-
ation of the project at 3 meeting of
the ACHP and an zccount of actions
to be taken in response to the com-
ments of the ACHP.

47

§771.19

(0) Commenis and coordination. (1)
The draft EIS shall include a sum-
mary of coardination and public and
minority involvement during the de-
velopment of the project and perti-
nent comments received during the co-
ordination.

(2) The draft EIS shall be revised, as
appropriate, to reflect the considera-
tion given to substantive comments re-
ceived. The final EIS shall inciude a
copy of all substantive conunents re-
¢eived (or siunmaries thereof where
response has been exceptionally volu-
minous), along with 4 discussion of
each substantive comment and sugges-
tion. When the draft EIS is revised as
a result of comments received, the
copy of the comment should contain
marginal references indicating the
page and paragraph where revisions
were made or the discussion of com-
ments should contain such references.

(3 Any letters aor material received
from 2 commenting entity which is
not legible when reproduced may be
summarized by the HA, Bvery effort
shall be made to insure that the state-
ment will be legible when reproduced.

{4) Any unresolved environmental

issues "and efforts to resolve them
would be discussed in this section.
" {5) The [inal BIS should contain a
summary and disposition of substan-
tive social, economic, environmental
and other comments made at the
public hearing, including the zlterna-
tives which were raised.

{39 FR 41805, Dec. 2. 1974, as amended at 41
FR 9321, Mar. 4, 19751

77119 Section 4{[) statements.

{a) The purpose of a séction 4(f)
statement is to document the consider-
ation, consultations and alternative
studies for 2 determination that there
are no feasible and prudent alterna-
tives to the use of land from a publiely
owned park, recreation area, or wild-
life and waterfowl refuge of national,
Btate or local significance, as deter-
mined by the Federal, State or local
official having jurisdiction thereof: or
any land from 2 historic site of nation-
al, State or local significance as so de-
termined by such official. The purpose
of the section 4(f) statement is also to
support a determination that the pro-

3
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[ - CHAPTER EIGHT

TAXATION AS A LAND USE CONTROL

3 .I. INTRODUCTION

In its report, "Planning and Management of the

New Jersey Pinelands," the Governor's Pinelands Review

Committee noted:

1 While tax and fee systems are normally
constructed to generate revenues, the
power of taxation may also serve 'as a
deterrent to development. The fact that
land is usually taxed according to its

- ' highest and best use serves to encourage
) : development, as landecwners attempt to
raximize returns on investment.

The Ceommittee subsequently urged that ﬁour tax devices be
studied for their potential és land use controls: (1)

d . :preferential assessment; (2) user and benefit fees;

(3) urban and rural service areas; -and (4) windfall

= - taxes. This chapter will analyze each of these four
technigues and discuss their possible utilization in

. the Pinelands.

‘"’ II. PREFERENTIAL ASSESSMENT

! v A. Introduction
New Jersey is one of 42 states which, at the

L time of the Council on Environmental Quality's 1976 report
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entitled "Untaxing Open Space," had adopted some form of

. 1 ' j
preferential assessment.—/ In 1963, Article 8(l) {(b) of the
New Jersey Constitution was amended so as to authorize the

legislature to enact statutes:

to provide that the walue of land, not
less than 5 acres in area, which is deter-
mined by the assessing officer ©f the
taxing jurisdiction to be actively devoted
to agricultural or horticultural use and
to have been so devoted for at least the

2 successive years immediately preceding
the tax year in issue, shall, for local
tax purposes, on application of the owner,
be that wvalue which such land has for
agricultural or horticultural use.

Any such laws shall provide that when
land which has been wvalued in this manner
for local tax purposes is applied to a
use other than for agriculture or hor-
ticulture it shall be subject to addi-
tional taxes in an amount egual to the
difference, if any, between the taxes
paid or payable on the basis of the
valuaticon and the assessment authorized
hereunder and the taxes that would have
been paid or payable had the land been
valued and assessed as otherwise provided
in this Constitution, in the current year
and in such of the tax years immediately
praceding, not in excess of 2 such years
in which the land was valued as herein
authorized.

In the absence of preferential assessment,
property tax officials are mandated to appraise land

at its fair market value, which will take into account
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potential development value. This will result in a
higher tax than if the parcel were assessad at its value
sclely for agricultural use. Higher taxes conceivably
leave an individual farmer in an income "sgueezz2" which
may force him to sell the property. Preferential
assessment laws are intended to alleviate this perceived
“squeeze" by authorizing assessors to appraise aligible
parcels strictly in accordance with their vaiue as
farmland.

New Jersey's Farm Assessment Act has been
criticized over the years by a variety of New Jersey
sources, including the New Jersey courts.g/ The funda-
mental objection is that while the Act provides tax
breaks_to property owners, it fails to prevent the
conversion of agricultural farmland. It is perceived
that speculators whe have no inténtion of preserving
land for agriculture or openhspace have been able to
take advantage of the tax breaks afforded by the Act.
The same criticisms have been levelad at preferential
agricultural assessment tax devices utilized throughout

the country.
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B. Preferential Agricultural Assessment Techniques

There is no widely used preferential agricultural
. k!

—

assessment modél being used throughout the country. This
may raesult from the fact that these laws are enacted as a
result of different motivations. Some states have enacted
these laws to holster farm income. Others have adopted
laws which seem to be narrowly addressed to preserving
the tradition of the family farm.i/ A third source of
;egislative motivation is the desire to preserve raw land.
While most of these statutes restrict the preferential
assessment to agricultural iand, approximateiy one-third
of the states permit the use of the device to preserve
land for open space or recreational purposes.é/
Nonetheless, preferential assessment laws can
be classified into three categories: those featuring
"pura" preferential assessment; deferred tagatiocn; and

restrictive agreements.

1. "Pure” Preferential Assessment

Under a pure preferential assessment statute,

farmland will gqualify for the sgpecial agricultural assessment

regardless of whether the property owner is willing to
impose any restrictive covenants upon the use of his or

her land. In some states, a property owner need nct even

apply for preferential treatment if the assessor is satisfied
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that the propertv is devoted to a qualifying use. What
makes these statutes "purely" preférential is the fact
that, once the proéerty is converted to another use, there
is no penalty or requirement that the-property owner repay
any portion of previously enjoyed tax benefits.

The "pure" preferential agricultural assessment
statutes clearly provide the best deal to owners of agri-
cultural land. The owner of eligible land is free to reap
tax beﬁefits without fear of incurring future penalties.
This tax system is criticized becauss it is capable of
providing land speculators with the same "fres ride"
enjoyed by genuine farm interssts. The only objective
apparently served by these laws is that they serve to
bolster net farm income by reducing tax expenses incurred
in farm operation.

2. Deferred Taxation

At the time of CEQ's comprehensive survey in 1976,
28 states authorized:32 different deferred taxation programs.é/
Unlike "pure" preferential agricultural assessment programs,
these statutes call for a "rollback" once the property is
converted te non-agricultural use in order that previcusly
enjoyed tax benefits may be recaptured. The period covered

;e 7
by the rollback varies from state to state.-/ Article 8,

§ 1(b) of the New Jersey Constitution, which gualifies as
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a "deferred taxation" provision, calls foF récapture of
accrued tax benefits for a periﬁd which, in practice, g
amounts tolthree years. Some statutes also call for
the payment of iﬁterest on tax benefits recaptured during
tHe rollback period.g/

The major criticism of deferred tax programs -
is that they fail to prevent raw land from being converted .
to non-agricultural purposes where the market demand. for
development becomes great. This criticism is more fully
discussed below.

3. Restrictive Agreements

_ Each preferential agricultural assessment law i
will define eligible farmiand in different ways. In New  ;j
Jersey, for example, land must be at least five acres in
area-and produce a required amount ¢f income per acre per
year for the previous two—year'period in order te gualify ;
for the preferential assessment.gf In North Carolina, the
property must be at least ten acres in area, have produced
an average gross income of $1,000 per year for the preceding
three years, and have been the owner's place of residence
for the preceding seven years.ig/ In Montana and Alaska,
the land must produce a stated percentage of the owner's
annual gross income.ki/ -

The unique feature of "Restrictive Agreement”

statutes is that, in addition to the foregoing, the
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property owner must enter a contract with local authorities
restricting his use ¢f land. This agreemént may be capable
of enforcement by means of court-ordered specific performance
or injunction as well as by monetary penalties or recapture
of previously enjoyed tax benefits.ig/ These "Restrictive
Agreements" differ from open space easements in that, under
open space easement legislation, the property owner conveys
a property interest in the form of an easement to the
municipality. The assessor then appraises the fair market
value of the parcel in his usual fashion, except that his
appraisal must take the existence of the easement into
account. -Conceptually, the acguisition of open space
easements in this manner does not constitute a differential
tax assessment program. |

"Restrictive agreement" legislation often ragquiras
that, in order to be eliqible,,the'property first be deemed
worthy of preservation. In California, the property must be
in an agricultural preserve of at least 100 acres so desig-
nated in a general plan and must be suitably restricted by
zoning or some other means to permissible uses within two

13/

years.

The major disadvantage of restrictive preferential
tax assessment programs is that while farm owners in mors

distant rural areas will be willing to enter the agreements,



- 222 -

farm owners near the immediate urban fringe will not. As
restrictions become more rigorous, fewer agreements will be
entered.

C. Criticisms of Preferential Assessment Programs

A great deal of literature addresses the short-
comings of preferential agricultural tax assessment programs.
The major points of emphasis are as follows:

1. The Incentives Provided by Statute Are Insufficient

to Prevent Conversion to Non-Agricultural Uses

Given the number of preferential agricultural
assessment laws, there are surpfisingly few empirical
studies which analyze the impact of the legislation.
Nonetheless{ the author of one reqent'law raview article
on the suéject has conéluded:

. « . & significant number of those
studies -- by far the majority of those
done -- have concluded that such programs
will not have a significant impact on

the pace at which undeveloped land
disappears.l4/

The CEQ report concludes:

With respect to the goal of retarding
the conversion of farm and other open
land, differential assessment is mar-
ginally effective and its cost in terms
of tax expenditures is high, in most
cases soO high as to render it an unde-
sirable tool for reaching this goal.l3/

—
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P One New Jersey analyst concludes that sewer moratoria,
- the impoundment of federal sewer money, or increases in
- interest rates play much more significant roles in deterring

- 1
P the development of open SQaces.~§/

2. Restrictive Programs Fail to Enroll Parmland on

the Urban Fringe

Programs which confer the preferential assessment
on the condition that the property owner first enter a
restrictive, enforceable agreement not to convert the

property to non-agricultural uses for a specific number of

\ﬂ. years generally fail to enroll property near the urban
o fringe.£2/ The CEQ report concludes that, "The clear
avidence in California is that only those owners who are
o certain they will not convert their lands within ten or
fifteen years have signed up under the'Williamson Act.“iﬁ/

ﬁl' 3. Stiff Recapture Provisions Are Unable to Prevent

Conversion

Vi Recapture provisions during "rollback"” periods

appear incapable of deterring conversion where market

e,

o demand for development is high. The prevalent opinion of
New Jersey property owners interviewed by the CEQ study
team was that the statutory rollback tax has little if

19/

any effect on the decision to sell.— A similar conclusion
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was reached in a study conducted in the state of Washington.

One commentator added_thét, "this result is particularly
significant because Waéhington has among the most severe
recapture and penalty provisions of all the programs that
have been adopied.zg

4. Preferential Assessments May Cause Local Tax Rates

to Increase

Individual real property tax bills are the
product ¢of the multipliéétion of the property's assessed
value for tax purposes by the applicable tax rate for the
local jurisdiction. These tax rates are determined by
dividing that portion.of the jurisdiction's anticipated
expenses which are to be paid by means of real property
tax levies by the total assessed value of real property
within the,jufisdiction. Because preferential agricultural
tax laws lower the assessed value of property within a
jurisdiction, they tend to exert an upward pressure on
tax rates, particularly where there is a significant amount
of eligible agricultural land within the jurisdiction.gé/
In 1971, California's Williamson Act was amended to permit
partiéipatory local governments to receive "subventions”
from the state to replace some of the revenue which was

lost as a result of the agricultural assessment. The



Council on Environmental Quality has also concluded that

states which mandate differential assessment should provide

at least partial compensation for the tax losses which
result, on the theory that the benefits of preserving

agricultural and open space extend beyond the boundaries

of the local taxing Jjurisdiction in which the differentially

22/
assessed land is located.™

D. Advantages of Preferential Assessment and Their Potential

Relevance to the Pinelands

Academic interest in the use of real property
taxation as a land use control derives largely from the
conclusion of some commentators that American zeoning has

deteriorated into a permit system which 1s incapable of

23/
resisting devealopment pressure.” While one commentator

suggests that zoning itsglf "may be able tc achieve the
land use objectives offered to support differential tax
systems . . .,“gi/ the Council of Environmental Quality
has concluded that it is a useful component of a broader
approach which should nave the following characteristics:.

a. Eligible land should be designated
specifically following studies of its
capability for agriculture, the need for
farmland and land in other open uses,
and the projected demand for land for
urban development, vacation houses, strip
mining, etc. It is especially important
that the agricultural districts designated
be large enough to be functiocnally and
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economically viable and located so that
they will be relatively free from intru-
sion of urban and suburban activity.

The designation of these areas will deter-
mine large scale land use patterns.
Therefore, designation should be made by
state, regional, or possibly by county
government, rather than by local government.

b. Strict controls should be placed
on the development of designated land.
If these controls exceed the limits of
police power regulation, compensation
should be paid tc the owners, by such

- techniques as public purchase of devel-

- opment rights or the transfer of devel~
opment rights. Funds for the public
purchase of rights should be raised by
the level of government which designates
the eligible land, the major part of the
funding coming from special levies on
other land when it is developed. A capital
gains tax covering at least a l5-year
period would be one such levy.25/

ITII. USER AND BENEFPLIT FEES

A. Introduction

Since user and benefit fees are primarily cost-
alleocation devices, they cannot directly serve the Commissioﬁ’s
goal of devising a comprehensive plan which will preserve
appropriate agricultural land uses and discourage piecemeal
development. The only way in which user and benefit fees
can deter development is by becoming so onerous that a
would-be developer would perceive, at the outset of his
effort, that their cost cannot be effectively passed on to

the consumer in the given market. As will be indicated
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below, however, there are legal limits to permitted size
of user and benefit fees.

B. User and Benefit Fee Technigues

1. Development Exacticns

' :fDeveloPment reguires the installation of costly
facilities, such as streets, street lighting, sidewalks,
sewer and water utilities, parks and public schools. In
developing areas, these facilities are no longer paid for
by the municipalities. Increasingly, local governments are
assuring that these facilities are provided by specifyin
that they must be installed or guaranteed by the developer
before subdivision, zoning and annexation approvals are
forthcoming. Exactions may range from the point where
the benefit inures primarily to the particular development
~- ag with curbs or sidewalks -- to a point where the
benefit is substantially enjoyed by the whole community.
Where improvements will be off-site ~- as is often the
case with schools or sewage plants -- the exactions will
typically be in the form of money payments.

State subdivision statutes are often the scource

of authority for the imposition of exactions in exchange

for municipal development approval. The New Jersey Subdivision

Act, for example, explicitly authorizes municipalities to

require developers to supply adeguately designed streets,
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public water facilities, drainage, shade ;reés, sewerage,
public land, open space, flood plain control and soil
conservation measures.gé/ Off-site water, sewer, drainage
or street improvements which are necessitated by the
subdivision may alsc be reguired, provided they are based
upon a comprehensive utility service plan and that other
property owners benefiting from the facility pay a pro-rata
share of their'cpst.gz/

A significant area of dispute c¢concerns regquirements
that a developer contribute faw land f&r schools or public
use. The New Jersey Subdivision Act explicitly states that
a subdivision ordinance "shall not ;equire, as a condition
of the approval of 'a planned development, that land proposed
to be set aside for common open space be dedicated or made’
available for pubiic use.“gﬁ/ However, 1f the municipality's
master plan or official map providés for the reservation
of degignated streets, public drainageways, flood control
basins, or public areas in the proposed development, beiore ,
approving a subdivision plat the municipality may require
that these areas be shown on the plat in locations and
sizes suitable to their intended uses,zgf But the munici-
pality can only regquire such a reservation for streets,
roads, flood centrol basins or public drainageways "neces-

sitated by the subdivision or land development." And even
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where these facilities are so necessitated, the municipality

must pay for what it acquires:

Unless during such period or extension
thereof the municipality shall have entered
into a contract to purchase or institute
condemnation proceedings according to

law for the fee or a lesser interest in
the land comprising such streets, ways,
basins or areas, the developer shall not
ke bound by such reservations shown on

the plat and may proceed to use such land
for private use in accordance with appli-
cable development regulations. The pro-
visions of this section shall not apply

to the streets and roads, flood control
basins or public drainageways necessitated
by the subdivision or land development

and required for final approval.

The developer shall be entitled to
just compensation for actual loss found
to be caused by such temporary ressrva-
tion and deprivation of use. In such
instance, unless a lesser amount has
previously been mutually agreed upon,
just compensation shall be deemed to be
the fair market valus of an option to
purchase the land reserved for the period
cf reservation; provided that determi-
nation of such fair market value shall
include, but not be limited to, consid-
eration of the real property taxes
apportioned to the land reserved and
prorated for the period of reservation.
The developer shall be compensated for
the reasonable increased cost of legal,
engineering, or other professional services
incurred in connection with obtaining
subdivision approval or site plan approval,
as the case may be, caused by the reser-
vation. The municipality shall provide
by ordinance for a procedure for the
payment of all compensation payable under
this section.30/
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Cne New Jersey commentator, Johg M. Pafne,
has analyzéd whether a revised state statute which explicitly
authorizéd the practice of regquiring the conveyance of raw
land to a municipality would be constitutional. He concluded
that it 5would certainly be of dubious validity on the
basis of the 'shared benefit cases'" -- that is, New
Jersey cases which have held that there must be a cost
allocation based on such factors as the extent of the
benefit conferred on the subdivision, the cost of the
improvement, and the extent to which the improvement is
necessary to protect neighboring proPerty.zi/ He added
that such.a statuta)could only be applied in "an extremely
lafée subdivision in which virtually all the benefits of
the school, the park; or other facility would be egjoyed
by the residenﬁs.?ig/- The high courts in other states are
divided on the questioﬁ, with a shift occurring iﬁ favor
of uphol&ing the constitutionality of park and school site
dedications or payments of fees in lieu thereof. Thé

California Supreme Court, in Associated Home Buildings of

the Greater East Bay, Inc. v. City of Walnut Creek, concluded

that the weight of modern decisions upholds "reasonable"
conditions as constitutional, although not exclusively
for the benefit of the proposed development, where they

33/
are authorized by statute.™ The result in any given case
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may clearly depend on the standard applied by the court.

The Illinois Supreme Court takes the posiﬁion that, "If

the . . . burden cast upon the subdivider is specifically
and uniquely attributable to his activity, then the require-
ment is permissible; if not, it is forbidden and amounts

34/
to a confiscation of private property. . . "7 The

~Wisconsin Supreme Court seeks a "rational nexus" between

the exaction and the public needs generated by the new

develoPment;gé/ New York applies the broadest standard of

all, seeking merely an "incidental relationship" between

the exaction and the new develcpment in order to uphold its
36/

constituticnality.—

2. Impact Fees

Impact taxes usually take the form of a fixed
levy upon a given unit, such as bedrooms or the square
feet contained in a building. While both exactions and
impact fees serve the same purpose -- to allocate the public
costs of new development to the development itself --~
they can be distinguished in several ways. First, they
often finance different services. Exactions tend to relate
to the subdivision's infrastructure, while impact taxes
are often used to fund a broad range of municipal services,
including operating costs of capital improvements. Second,

since the impact fees are often collected bhefore construction
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begins, they provide an immediate sourcelgf revenue Lo the
community. Third, to the exteﬁt impact taxes are spelled out
in a municipal ordinance, they can provide a degree of
~certainty to alwould~be developer attempting to estimate
his costs before he begins to seek zoning or sﬁbdivision
approﬁal. The exaction system, in many states, is often
more informal and open to negotiation. Despite the existence
of a published fee schedule, however, impact taxes can he
the subject of dispute where it is difficult to agree how
much "impact" can be attributed to a single development.
In contrast, exactions tend to take the form of concrete
infrastructure-improvements in Oor near a subdivision, with
the result that their usefulness to the developer's property
is more easily perceived. It is commeon for some munici-
palities to pursus exactions and then to charge impact
taxes in addition.él/ ’

The impact tax has not avoided judicial criticism.
When one New Jersey municipality dramatically increased its
building percent fees despite the fact that the cost of
regulating new construction had not increased appreciably,
the New Jersey Supreme Coﬁrt held the impact was invalid
as an ordinance enacted without statutory authority. The
gourt indicated, however, that the state could authorize

: : 38/
revenue-raising impact taxes.—
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In Utah, the state Supreme Court found an impact
tax invalid despite statutory authorization.gg/ First,
it was found to violate a requirement that taxes be "uniform
in respect to the class on which they are imposed." Second,
the court indicated that the impact tax placed "a dispro-
portionate burden of the ¢ost of city government on the
class of new households,” thus viclating constitutional
guarantees of equal protection. Florida courts have
invalidate& impact taxes on several occasions, but have
indicated that such charges might be acceptable if (1)
they did not exceed the proportionate share of the capital
facility prcperly pro-rated to the new development; (2)
capital facility expansion is reasonably required; and
(3) the funds collected were earmarked for the required

14

expansion.—

3. Special Assessment Financed Eminent Domain (ZSAFED)

Professor Donald Hagman cf UCLA's School of Law
has found a rather unusual user/benefit apprcach in what
he refers to as the "footnotes of zoning history."éé/ The
acronym which he calls ZSAFED -- for Special Assessment
Financed Eminent Domain -- embraces zoning, eminent domain,
and special assessment concepts. His first historical
example of ZSAFED's use relates bhack to 1883, in Kansas

City, Missouri, where local residents attempted to preserve
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a residential boulevard by petitioning the city to exclude
business uses., Property owners injured by this restriction
would be paid by funds assessed against those properfy
owners who were benefited. The scheme was carried out

by ordinance, which survived a legal attack on the basis
that there was no "takiﬁg“ for a public use involved.éz/
ZSAFED's application to another Kansas City neighborhood
withstood a challenge before the state Supreme Court in
1969.23/

A 1915 Minnesota statute, which applied only to
Minneapolis, St. Paul, and Dulth, brought ZSAFED to another
state;gi/ The act provided that the city council could
create restricted residential districts on petition of 50%
of the property owners in the area. City-appéinted apprailsers
then aetermined the amount of damages‘caused each parcel by
the taking of non-residential development rights, and
determined and assessed benefits in the district. Net
benefits were then specially assessed by the City Council.
While the statute was upheld against attack,ié/ the act
proved to be flawed in that it did not contemplate the
need for changes in ZSAFED-imposed restrictioms. In 1923,
the act wés amended to provide that, onlpetition of 50%

of the property owners in a district, the restrictions

could be undone with damages and benefits assessed as in
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the formation of the district. Still later amendments
authorized the municipalities to issue bonds secured by
special assessments so that funds cculd be raised gquickly
to pay ZSAFED damages..

While legislation proposing to iﬁﬁroduce ZSAFED
to Los Angeles and the state of Oregon has been introduced
in recent years, Professor Hagman notes that ZSAFED needs
modernization if it is to be useful in an era where zoning
is well established. He notes that ZSAFED's appraisal costs
need té be lowered, while the quality of ZSAFED appraisals
must be incresased. 1In addition, he believes minor changes
in value should be ignored, and that since any form of
ownership involves risk, not all damage should be mitigated
or recaptured. Lastly, Hagman feels ZSAFED is toc static
as a land use control if modifications of the restrictions
can aoccur only ﬁpon the petition of local property OWNers.
Hagman reccmmends that restrictions be amended by referendum
or municipal action. Thus improved, Professor Hagman states
that a modernized ZSAFED could replace “some; much, or
all of special assessments for particular prcojects, exactions
on development permissions, and impact taxes.“éé/

C. Disadvantages of Benefit and User Fees

1. Where Properly Applied, These Fees Cannot Praeserve

Open Areas or Detar Growth but Merely Allccate Its Cost
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As indicated above, user and benefit charges can
only deter growth where their impact is so onerous that a
developer is unable to successfully market his improvements
to consumers. Both statutes and case law tend to restrict
the size of permissible user and benefit fees, thus |
restricting their use for this purpose.

2. Without Proper Codification, These Fees Can Be

Unfairly Applied

Unless reduced to statute or ordinance, exactions
and impact fees caﬁ become a "chip" in the negotiations
which take place between developers and municipalities
over applicable building, zcning and subdivision restrictions.
Without proper codification, the "negotiations" resemble
extortion from the developer's viewpoint.

Even where impact fees are reduced to a codified
schedule, there is some difficulty in determining the true
extent of the fiscal impact a development may have on a
community.

3. These Fees Have an Impact on the Cost of Housing to

the Consumer

There can be no guestion that a significant portion
of these fees, which are nominally charged to the developer,
will be passed through t¢ the consumer. Impact fees which

have no relationship to the public impact of a new subdivision

e
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thereby require newcomers to pay for public facilities
which previous homeowners refused to build or improve
for themselves. There would appear to be little equity

in this technique. The practice of raising impact fees

to their hilt, of course, has a particular impact upon

low and moderate income homebuvers.

o 4. ZSAFED Is Not Necessary to Address the Needs of

Rural Areas

ZSAFED was a precursor to zoning. It was utilized

in urban centers such as Kansas City and Minneapolis to

i compensate land owners for land use restrictions at a time
i;: when the power of municipalities to zone was not widely
1

L . accepted. While the modernization of ZSAFED has received

some attention, it would appear to.contribute little to
rural areas under development pressure. In the modern era,
these areas would presumably be zoﬁed "agricultural" under
existing county zoning. When development pressure begins,
county authorities now have the legal tools to rasist
rezoning applications until such time that a comprehensive
plan can be implemented. If county authorities act in a
timely fashion, their planning efforts can successfully
resist charges of unconstituﬁionality at little cost to
the public. In short, ZSAFED is less necessary in the

E 1980s than it was in the 1890s.
|-



-~ 238 -

D. Advantages of User and Benefit Fees; Application to

the Pinelands Area

- As indicated above, user and benefit charges
are primarily a cost allocation device. They do not easily
lend themselves to the goal of preserving agricultural
uses and discouraging piecemeal and scattered development.
Tco that extent, they cannothaddress the primary migsion of
the Pinelands Commission.

Where deveioPment appropriately occurs, however,
these fees can be an effective cost allocation tool. In
order to obtain reasonable contributions without incurring
charges of “extortién,“ Nevada now authorizes cities and
counties which have adopted a master'plan to impose a
residential construction tax for the purpose of acguiring,
improving and exﬁanding park, playground or recreational
facilities in the immediate area insofar as it is “practical
and feasible."iz/ The reguirement that an areé have a
comprehensive plan as a prerequisite to imposing the tax
helps assure that the tax is necessary and will be well
spent; the locational requirement provides some nexus between
the source of the funds and their ultimate beneficiaries.
This Névada statute may provide useful insights to any
New Jersey effort to expand the scope of permissible exactions

or impact taxes in a constitutionally permissible manner.
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URBAN AND RURAL SERVICE AREAS

A. Introduction

As indicated above, the cost of public infra-
structure is often being paid in the form of development

exactions and impact feeg. While these can be effective

"cost-allocation devices, they may fail to deter or direct

the course of growth. The development of urban and rural
service aresas can succeed where user and benefit fees fail.

The American Society of Planning Qfficials has
described the urban and rural service area concept as a
technique which "distinguishes areas by the level of
service they can be expected to receive and therefore the
level of taxation to pay for those services.“iﬁ/ In theory,
the public decision to limit services to specified areas
also reduces the tax burden on farmlands, thus encouraging
their preservation. ASPO notes thét "it is a system
logically combined with other controls, such as the capital
program, that specify where facilities will be made available
and where they will not, or which areas will be developed

49/

and which deferred,"—

B. Techniques

Before establishing precise urban and rural
service areas, it is necessary to arrive upon a set of

goals, study the region’'s physical assets and problemsg,
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and create an effective administrative and political

- structure. The goals of an Urban Growth éolicy Agreement

recently agreed to between the City of Salem, Oregomn,
and Marion and Polk Counties, are to:

{1) contain urban development within
planned urban areas where basic services
such as sewers, water facilities, and
police and fire protection can be pro-
vided efficiently and economically; (2)
conserve resources by encouraging orderly
development of land: (3) preserve farm-~
land and open space; (4) make more eco-
nomical use of local tax dollars in
locating facilities and providing services
for the benefit of all citizens within

the urban growth area; (5) provide prop~
erty owners greater security in long-range
planning and investments; (6) make it
impossible for utility extensiocns, trans-
portation facilities, and schools to be
designed and located sc¢ as to match popu=~
lation growth more closely; and, (7)
preserve and enhance the livability of

the area.50/

In Salem, the subsequent investigation of the urban area
required three years of public hearings and planning. The
resulting urban/rural boundary is said toc be viewed as a

51/

"policy rather_thén a demarcation line."— The boundary
includes an area expected to accommodate projected growth
in the vicinity of Salem, Marion and Polk Counties for
twenty years.

In order to implement the urban/rural service

area policy in metropolitan Salem, it was necessary to

ny
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rely upon intergovernmental cooperation at the municipal
and county level. A state-created commission provided
the impetus. In 1969, the legislature initiated the
planning process by creating the Marion~-Polk County Local
Government Boundary Commission, which solicited ideas from
local Councils of Government. Legislation in 1973 gave the
Boundary Commission authority over formation and expansion
of private water companies and extensions of water and
. 52 , . .

sewer llnes.-—/ A statement of intent was signed in August
of 1973 by the City of Salem and the boards of commissicners
for Marion and Polk Counties to develop plans and policies
ccnsistent with the urban growth boundary concept. A
formal Urban Growth Policy Agreement was entered on

The key elements of enforcing the Policy Agreement,
according to ASPO, are controlled access to sewer and
water facilities and timed and conditional annexation to
the City of Salem.

Where a subdivision, rezoning, or building

permit application in either county requires

connection to sewer and water systems, the

counties require annexation to the c¢ity or

service district first. The city must agree

to provide sewer and water service to the

property in question before the boundary

commission will give the required approval

to annex.53/

Before the City of Salem can agree to provide utility

service, contractual agreements between the City and
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utility districts require a City finding that the development

-

conforms to the City's master plan.
In Minnesota, an independent administrative

body has been created to handle municipal annexations,

54/
incoporations, consolidations and detachments.™ a

legislatively-created process called "orderly annexation”
authorizes the Municipal Commission to:

set aside designated territory for future
annexation to a municipality until such
time as the annexing entity was willing
and prepared to furnish urban services

and the territory was or would shortly
become urban or suburban in nature. When
these conditions were met, the commission
could permit annexation, with a concurrent
tax advantage to those in the territory

to be annexed. Taxes would increase over
a period of three to five years until they
reached the rate of the annexing unit.

The commission expects the procedure to
allow villages to plan for servicing
future growth while not annexing land
until growth actually occurs.35/

New proposals in the Twin Cities area suggest
the use of "tiers" of development sectors, designed for
encouraging or discouraging different types and intensities
56/

of development.

C. Disadvantages of the Urban and Rural Service Area Technique

1. Whether the Creation of the Arza Results in Appreciable

Tax Reductions Mayv Depend on the Local Tax Structure

There is little doubt that the creation of urban

and rural service areas can minimize "leapfrogging"
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characteristic of urban sprawl. Whether the resulting
economies of scale in providing urban infrastructure
results in appreciable real property tax reductions
depends, however, upon a number of other factors. The
rural services area may cross several municipal boundaries
and include both incorporated and unincorporated areas.
Whether the economies of scale provided by this technigue
will result in a reductioﬁ in tax bills may depend on the
details of intergovernmental agreements te provide services
to rural areas. In addition, the refusal to extend various
public services to rural service areas could conceivably
result in a decrease in assessed property values and result
in upward pressure on tax rates in ordsr to finance existing
rural public services. Whether this occurs depends on the
amount of "rural service area" property in a given taxing
jurisdiction. In short, it is impossible to generalize
about the impact of the urban/rural service area device

on individuals' tax bills. If the expécted tax impact is
important to a given analysis, one must lock carefully at
how revenue will be collected and expended by pertinent
governmental bodies.

2. An Attempt to Explicitly Reduce Tax Rates in Rural

Service Aresas May Be Unconstitutional

Rural service areas do not enjoy the full range

of services provided in urban service areas. Where urban
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_ ﬁnd rural service areas co-exist within the same Jjurisdiction,
"rural service area" property may be taxed at the same rate
as "urban serﬁice-area“_property, with the result that rural
Iﬁroperty owners may object. In 1962, the Supreme Court
of Teﬁnessee upheld Ehe Davidson County charter which
provided for taxation at one rate for a "general service
.district" embracing the total area of the countf, and at
another rate for an “u;ban service district" consisting
_of the total area of the principal city of Nashville.éz/
'its ruling that the differential tax rate did not wviclate
" the egual aﬁd uniform taxation provision of the State
Congtitution, however, was based upon its interpretation
of another constitutional provision authorizing the General
Assembly to "provide for the consolidation of any or all
of the governmental and corporate functions of a county
and municipality.“sg/

In New Jersey, any attempt to bifurcate applicable
tax rates between urban-service areas and rural service
areas within a single.jurisdiction would most likely be
unconstitutional. Article 8, § 1{a) of the New Jersey
Constitution states:

Property shall be assessed for taxation
under general laws and by uniform rules.
All real property assessed and taxed

locally or by the State for allotment
and payment to taxing districts shall
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be assessed accerding to the same standard
of value, except as otherwise permitted
herein, and such real property shall be
taxed at the general tax rate of the
‘taxing district in which the property

is situated, for the use ©of such taxing
district.

(Emphasis added.)}) 1In order to avoid this result, the
boundaries of rural and urban service areas would have to
become co-extensive with the boundaries of separate and
distinct taxing districts.

D. Advantages of Urban and Rural Service Areas and Their

Possible Application to the Pinelands

Much of the recent interest in taxation as a land
use control is rooted in dissatisfaction with the ability
of zoning mechanisms to deal with development pressure.
Nonetheless, neither preferential assessments, user/benefit
charges, nor the land gains taxes discussed below are --
by themselves -« capable of prevenﬁing the conversion of
raw land or eliminating undirected urban sprawl. Perhaps
the greatest advantage of the urban and rural service area
concept is that it can result in a mechanism which combines
zoning controls with the recent innovations in taxation.

The success of the urban and rural service area
concept, howaver, hinges upon either a high degree of
intergovernmental cooperation in the service area or, in

the alternative, a reorganization of authority between
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relevant jurisdictions. Zoning and annexation policies
can only-have a cumulative effect if they’are adhered to
throughout the metropolitan area. The economies of scale
afforded b§ the urban/rural service area  dichotomy can
only result in lowered tax bills if urban jurisdictions
cooperate in extending their existing resources to fringe

areas on a reasonable basisg, or if rural service areas can

legally be taxed at lower effective rates.

WINDFALL TAXATION

A, Introduction

Professor Donald Hagman has defined a "windfall”

as "any increase in the value of real estate -- other than _
59/ iy

that caused by the owner -- oOr by general inflation.
Various devices have bheen intreoduced in English—speaﬁing
countries during the éast century to tax "windfalls" and g
compensate "wipeouts” -- the latter defined by Hagman as |
decreases in the value of real estate other than those
caused by the owner or general inflation.ég/ This report
will discuss the major devices introduced in Canada, New
Zealand, England, Australia, and the United States to
recapture "windfalls."

The British Housing and Town Planning Act of

1909 attempted teo tax the windfalls and compensate the
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wipecuts caused by planning activity.éé/ In essence, it
allowed property owners who believed they were injured by
regulation to file claims for damages within a specified
periocd of time, while local government could bring a similar
action "to recovar-from any person whose property is so
increased in value [by the comprehensive zoning plan]
one-half the amount of thét increase." Windfall recapture,
however, was eliminated from English law as of July 1, 1948
because it was felt to be unworkable. Similar recapture
provisions were eliminated from the laws of New Zealand in
1953. Four Australian states, however, subsequently
authorized windfall recapture provisions in their planning
acts. In New South Wales, the windfall recapture mechanism
utilizes, in part, the tax assessment system already
established for apprazising property and handling property
owner appeals. Not all of the incfease in land value is
tared in order to maintain an incentive to dévelop and
provide a margin against valuation errors.

The major failing oﬁ thegse "windfall" recapture
experiments is that wvery feﬁ "windfalls" were recaptured.
Few planning schemes were adopted while their recapture
provisions were in effect, and the public conscience did
not demand that the public reap its share of the "windfalls"

that supposedly resulted. All parties concerned,



particularly assessofs and landowners, were at a loss
to separate the "windfall" created by the comprehensive
plan from appreciation due to market demand, inflation,
or from governmental activities unrelated to planning.
The "wipeout" mitigation techniques encountered similar
difficulties.

The idea of recapturing "windfalls," however, has
persisted with a checkered history in a form adoptad from
the real property transfer tax. Real estate transfer taxes
are a stamp tax imposed when a parcel of real property is
conveyed from one owner to the other. Historically, it
has been something of a fixed rate levy, not a tax on the'
changae in the value of the parcel. Partly due to a growing
. desire to deter speculation in particular jurisdictions, .
land gains taxes labeled "special capital and‘real estate
. windfall taxes" (SCREWTS) by Professor Donald Hagman are
receiving a great deal of attention. Like transfer taxes,
they are payable on an event which changes the ownership or
the status of the land. Unlike "windfall" recapture
provisions derived from the British Housing and Town
Planning Act of 1909, the SCREWTS taxes make no effort
to exempt gains that are caused by inflatidn or general
market demand, nor do they attempt to compensate "wipeocuts”

caused by 2zconing or planning requlations. Perhaps these
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features, together with a stiff tax rate, have helped make

the SCREWTS taxes introduced over the years in England,

Australia, New Zealand and Canada so unpopular and short-lived.

B. Techniques

The motivation behind SCREWTS taxation could
conceivably include the desire to raise general ravenue,
to recapture community-conferred increases in value, or
to reduce land speculation and conversion hy c¢ooling market
demand. SCREWTS intended to deter speculation will not
tax gains where the property has been held by its owner £for
a long period of time. Windfall-recapture motivated
SCREWTS, however, would nct exclude long~term gains from
the tax. Most SCREWT enactments have exemptead owner-occgpied
homes from-the tax. These laws gsnerally make the tax
the responsibility of the seller and impose special liens
upon the property in the event of-honupayment. This
results in great diligence on the part of the purchaser
or his attorney to assure the tax is paid.

Twa contemporary SCREWTS worthy of closer
examinatioﬁ are presently in effect in Ontario and Vermont:

1. The Ontario Land Speculation Tax

62/

Ontario’'s Land Speculation Tax—' was enacted in

response to gpiraling land and housing prices. It was

felt that the tax could stabilize land and housing prices
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through reduction of speculative_transact?ons which add

no real value to the land, and that the t;x could "recover
fdr the public purse a major share of windfall gains from
speculative land transactions which are not deterred by
the tax."ﬁé/ Assuming that pafment of the tax is not
deductible for federal income tax purpcoses, the tax is
levied at a rate of 20% of the gain in the value of land
and improvements. The tax is based upon the difference in
value at the time of the taxable disposition and the
Qadjusted base value."” Adjusted base value includes the
purchase price -or value as of April 9, 1974 (if owned by
the present taxpayer on that date), plus cost of improvements,

net maintenance costs, and costs of acguisition or dispo-

. 64/ .
sition.— Taxable events include:

a. Sale or transfer of a beneficial
interest in land; .

b. Sale, transfer or assignment of an
option or transfer of land to comply
with an opinion;

¢. Leases which, including renewals/
extensions, exceed 50 years.

d. Transfers due to death of any person;

e. Changes in the composition of any
organization without share capital
that has 50%+ of its assets in desig-
nated land, if such change alters
control aover a proceed from a subse-
quent disposition or use of land;

f. The allotment/issue of shares of a
corporation to which 50%+ of voting
rights are attached when 50%+ of the
assets of a corporation consist of
designated land;



. There are

The amalgamation, merger, or consoli-
dation of any two or more corporations
when 50% or more of the assets of any

'one consist of designated land and

when that action has the effect of
changing control over the use of the
land or proceeds of subsegquent dispo-
sition of land.65/

a number of allowed exemptions, including:

Sale of mortgages;

Intrafamily transfers of farm prop-
erty which will reéemain in farm use:;
Disposition to a charitable organi-
zation:; '

Disposition to a municipality or
other governmental body;

Where designated land is used as a
tourist resort, for a commercial cr
industrial purpose other than rent-
ing residential units; as a principal
residence of transferor, less than

1l acres; as a principal vacaticn
property of transferor, less than

20 acres;

Where the designated property in-
cludes a building or structure con-
structed by the transferor with a
value not less than 40% of the total
proceeds at the time of disposition;
Where the designated property includes
a building that the transferor reno-
vated at a c¢ost of not less than 20%
of base value; where the building

has a value at disposition not less
than 40% of proceeds;

Where designatad land is included in
a registered plan of subdivision, and
the transferor has serviced the land
$0 that building can commence and a
building permit can be granted, and
the buyer agrees to build on half

the lots within 9 months and the
remainder within 18 months;

Where designated land is in a terri-
tory not incorporated intc a munici=-
pality nor designated as a restricted
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area by § 17 of the Public Lands
Act;
j. The sale of a former residence of a
- person over 65 years of age;
k. Distribution of shares to shareholders
- upon winding up of or dissoclution of
a corporation;
1. Residential investment property held
' for more than 10 years; if held for
less time, the exemption is pro~rated.66/

2. The Vermont Land Gains Tax

Vermont's Land Gains Tax,éz/ enacted in 1973,
does not contain an éxpress statement of gtatutory purpose.
Commenﬁators believe, however, that the tax was imposed
to deter the speculation which facilitates con&ersion of

farmland and open space for "second home" use, and to

provide revenues for financing a “circuit breaker" property

tax reliéf-system that was being introduced to limit the
amouﬁt of property tax a household is required to pay to

a percentage of its income. Unlike Ontario's tax, the
Vermont tax excludes only increases in the value of
improvements. The taxable basis and permissible deductions
from the tax incremgnt are calculated in accordance with
federal law. Any transfer of title for consideration, in
any form, is considered a taxable event, including leases
exceeding 99 years in duration. The following are allowed

exemptions from the tax:



a. Property which is the principal resi-
dence of the transferor or purchaser,

- not to exceed 5 acres in size;

-~ b. Land owned by a nonprofit development
corporation or a local public devel-
opment corporation;

c. Land held in excess of 6 years;

d. Transfers not subject are those which
occur as gifts, through death from

: estates, transfers to corract deeds,

N and straw transfers with no considera-

s tion:

E; - e¢. Sale of minerals, timber, or rights

= thereof;
£. Sales by the United States;

Cases where common owners partition

and allocate portions of land without

. consideration.$8/

P——
{14
L3

The anti-speculation motivation behind the Vermont
tax is reflected in the tax rate structure. The tax is
imposed at a rate which varies with percentage of gain

ag compared to base value and holding period, with a range

from a minimum of 5% to a maximum of 60%:

' - Gain, as a Percantage
of Basis (Tax Cost)

-{2 Years Land Held

e by Transferor 0-99% 100=~195% 200% or mor

gﬂ Less than 1 year 30% 45% 60%

1 year, but less than 2 25% 37.5% 503

% 2 years, but less than 3 20% 30% 40% TAX
3 years, but less than 4 15% 22.5% 30% RATE

il..-é 4 years, but less than 5 10% 15% 20%

5 years, but less than § 5% 7.5% 10% 69/
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The Vermont Land Gains Tax was upheld by the
state Supreme Court against charges. that it violated the

.70
Bgqual Protection clause.——/_ The court found the graduated

structure of the tax schedule to be reasonable after observing -

that it was within the constitutional power of the State to

.11/
deter land speculation.™

C. Disadvantages of Windfall Recapture Devices

1. Models Based upon the British Housing and Town

Planning Act of 1909 Rely Heavily upon the Inexact

Science of Appraising

A number of comprehensive planning statutes
enacted in England, Australia, Canada and New Zealand
in the past century have authorizesd property owners té petition
for the mitigation of "wipeouts" suffered as a result of
reéulatory activity. These same acts have authorized
governmental units to assess property owners in order to
recapture "windfalls" bestowed by planning activity upon
particular parcels. Most ¢0f these acts have been abandoned.
Few governments attempted to capture windfalls. Perhaps
more surprisingly, there was little interest among property
owners in utilizing the legislative authoriz&tion o recoup
"wipeouts." |

A major flaw with approaches based upon the

British Housing and Town Planning Act of 1909 is that

L



PO

they institutionalize a cost/benefit allocation system
where the particular costs and benefits are very difficult
to isolate and define. To appraise the effect of these
regulations, one most isolate the impact.of government
regulation amidst the flow of all the social, economic and
geographical factors that lend to the value of real estate.
Appraisers and other officials charged with this task found
that they could not meet their statutory duties. Those who
seek to revitalize the basic approach of these laws must
count on breaktﬁroughs in the field of appraising. The
public may not believe that such breakthroughs have
occurraed, given continual public uneasiness with real
property tax assessment practices.

In comparison, SCREWTS are much simpler taxes to
administer. They do rot attempt to isolate governmentally-
conferred "windfalls." Most SCREWTS impose a rather stiff
tax on‘gii gain. The inequities of this approach ars

discugsed below.

2. It Has Not Been Proven That SCREWT Taxes Achisve

Their Stated Objectives

Generally speaking, a legislature might enact a
SCREWT tax to: (1) recapture "windfallsg" conferred by the
public; (2) simply raise revenue, for whatever purpose

deemed necessary; or (3) "cool off" speculaticen, and thus
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deter the conversipn of farmland or open space to other
uses. Although a considerable number of SCREWTS have been
enacted in England, Canada, New Zealand and Australia in
the paét centﬁfy, it is unknown whether they achieved their
intended purpose. Previous SCREWTS were very unpopular and
thus very short-lived. The oldest contemporary SCREWT is
now about five years-old.zg/

' *As indicated above, SCREWT taxes are not designed
to recapture "windfalls” bestbwed by gbvernmental zoning
decisions. They ceollect revenue with a much broaaer brush,
inviting the criticism that SCREWTs "double tax" the capital
gains taxéd by_the_federal government. I_

Based upoﬂ the data presently availablé,’SCREWTS
have not been procléiméd to be succéssful revenue devices.
Part of the motivation behind Vermont's Land Gains tax was
to fund a circuit-breaker tax relief prﬁgram. As of 1878,
the revenue actua;ly collected was less than expected.
Similariy, the tax has not béen lucrative in Ontario.zg/
Jurisdictions which might expect the tax to raise revenue
as well ag deter speculation should recognize that these
goals are mutually exclusive. To the extent the tax deters
speculation, there are fewer taxable events. In addition,

the tax fails to catch certain transfers; i.e., conveyances

of ownership interest which are "hidden" in non-taxable
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form, such as transfers of trust or corporate interests.
SCREWTS laws and regulations must become increasingly
complex to close these Iloopholes. Nonetheless, Vermont
has reportedly been administering the tax with a staff

of four persons, and administrative costs in both Ontario

and Vermont are stated to be 5%-10% of ccollected revenues.™

The successfulness of land gains taxes is particu-
larly uncertain with respect to whether SCREWTS can achieve
their most recently devised purpose: to deter speculation
and the conversion of raw land. The enactment of SCREWT
taxes in Ontario and Vermont was immediately followed by
a period of high interest rates, making it difficult to
isolate the effect of the tax. Academicians have not yet
analyzed the effect of these taxes from data available
during the period of renewed real estate invastment between
1976 and 1978. A 1978 article on the subject, analyzing
data available up to 1976, concluded that "{nlone of the
SCREWTS are broad enough to end all speculation in real
estate; they may change its nature, amount, or direction,
and actually increase the amount of speculation in some
types of pfoperty.“zg/ Unfortunately for planners, most

articles on thHe land gains taxes contain mere speculation

on the effect of the tax. Opponents warn that SCREWTS

taxation will result in the "squeezing out" of the small
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investor, resulting in local-oligarchies of large companies
that can afford to either pay the tax or hol& land long enough
to be entitled to the exemption.zg/ Some believe that, in
holdiﬁg_land and assuming some of the risks of land devel-
opment, spéculators perform a socially useful function.
These SCREWTS opponents conclude that it 1s preferable to
deal with the problem directly by using existing planning

' 77/

and other control mechanisms.—

D. Advanigges of Windfall Taxation and Its Application

to tha Pinelands

Although the data are not complete, it does appear
that land gains taxes have the short-run effect of slowing
the volume of land sales. Some analysts suggest that the
tax haé served a useful role in Vermont by simply slowing
down the development process until'the planners can determine
how to deal with development pressure.zg/ The long-term
affects of SCREWTS taxes are less certain, partly because
they were so unpopular ;hat in Canada, England, New Zealand
and Australia they were guickly repealed. Several suggestions
have been forwarded to improve the longevity of a SCREWTS
tax. Professor Donald Hagman has concluded that, "Neither
windfalls will be recaptured nor wipeouts mitigated unless

79
both steps are taken at the same time.“——/ In short, the

tax on "windfalls" would be more popular if the public
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knew that "wipeouts"” were being routinely compensated at
the same time. Hagman suggests that SCREWTS be used to
fund wipeout mitigation, partly because, "A good revenue
raiser is required to fund wipeout mitigation.“ég/

Second, the SCREWT could be made more palatable
by being indexed for inflation, and by exempting "retro=-
active” gains on land which accrued prior to the enactment
on the tax. A major justification for imposing a SCREWT
is -that property owners should not be entitled to community
created increases in value. Where all or part of the
increase is due to inflation, the community is not
respoensible for the increase and the geller has nc real
gain in purchasing power as a resuit of the transaction.
The solution to the inequity is to adjust the owner's
basis in the- property according to changes in the Consumer
Price Index. Objections to restroactivity can be mitiéatad
by permitting-the property owner's basis for the purpose
of calculating gain to be the higher of its value on the
date the tax was enacted or its acquisition price.

To the extent land gains taxes are successful
in deterring rapid conversion of open space, these taxes
are relevant to the work of the Pinelands Commission. As

indicated above, the verdict on the long-term effect of

these taxes is not in. The political acceptability of a
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state-wide tax must be considered carefully in light of

the unpopularity of SCREWTS taxes where they have been
introduced. The Commission may want to investigate the
legal, administrativé, and political feasibility of SCREWTS
taxation which would apply'oniy in the Pine Barrens-area.
Such a tax would have to apply throughout the region, due

- te the fact that a locally imposed land gains tax may have
- the undesirable resulﬁ of merely diverting speculation to

other areas.
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CHAPTER 8
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N.J.Stat.Ann. 54:4-23, et seg. See Kolesar and Scholl,
Misplaced Hopes, Misspent Millions: A Report on Farmland
Assessments in New Jersey (The Center for Policy Analysis,
Princeton, N.J., 1972} for a critigque. In Paz v. DeSimone,
139 N.J. Super. 102, 352 A.2d4 609, Judge Gruccio cf the
Chancery Division of the Superior Court was called upon

to settle a dispute as to whether a purchaser, a seller,
or a title insurance company should be held responsible
for payment of the roll-back taxes. In dispesing of the
case, the court cited Misplaced Hopes, Misspent Millions
and noted in what can only be considered dicta that,

". . . the tax benefits of the Farmland Assessment AcCt
serve to entice speculation and make its provisions c¢ommon
parlance to those involved in the buying and selling of
property within its purview." 352 A.2d at 612.

CEQ, supra note 1, at 14,

In Texas, only landowners who are natural persons may
qualify as beneficiaries of the preferential assessment.

Barry A. Currier, "An Analysis of Differential Taxation
as a Method of Maintaining Agricultural Open Space Land
Uses,™ 30 U. of Fla.L.Rev. 821 (1978}).

CEQ, supra note 1, at 39.

See CEQ, supra note 1, at Table 1 for data on the rollback
period required in varicus states, :

r

See, 2.9g., Va. Code 58:796.10.

See N.J.S5.A. 54:4-23.3-23.6 for presently applicable
gualifications for agriculture and silvaculture.

See N.C.Gen'l Stat. 1035-277.2 through 105-277.7.
CEQ, supra note 1, at 32,

See the discussion of California's Williamson Act in
CEQ, supra ncte 1, at 273.



13

14
15
16
17

18
19
20
21
22
23

24
25
26
27

- 262 -

Gov't Code 51201, et seg. The l00~acre limitation,
however, may be reduced by the city or county. The
CEQ report indicates many counties have done so. CEQ,
supra note 1, at 273.

‘Currier, supra note 5, at 821.

CEQ, supra note 1, at 115.
Rolesar and Scholl, supra note 2.
Gustafson and Wallace, "Differential Assessment as Land

Use Policy: The California Case," ¢1 A.I.P. Journal 379,
381 (1975). :

. CEQ, supra note 1, at 43.

- CEQ, supra note 1, at 158,

Currier, supra note 3, at 836, 837.

CEQf-EEEEE note 1, at 158,

Id. at 122.

Hagman and Misczynski, Windfalls for Wipeoﬁté (aAmerican

Society of Planning Officials, Chicago: 1978), generally
and at 527.

Currier, supra note 5, at 838.
CEQ, supra note 1, at 123.
N.J.S.A. 40:55D~309.

N.J.5.A. 40:55D-42., An analogous technique is municipally-
imposed "tap-in," "tap-on" or "connection" charges upon
property owners who will benefit from the extension of

sewer or water facilities. WNew Jersey courts have been in
agreement with the majority of other state courts in holding
that while "oversizing” of these facilities may be required,
it would be arbitrary and discriminatory to impose the
entire cost upon the developer. See Divan Builders, Inc.

v. Planning Board of the Township of Wayne, 66 N.J. 582,

334 A.2d 30 (1975). Apportionment of the cost among other
property owners benefiting from the improvement is now
required by New Jersey Statutes Annotated § 40:55D-42.
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CHAPTER NINE

DEVELQPMENT MORATORIA

Development moratorium has been widely used, as is

L/

!

evidenced by the amount of deéisﬁonal law on the subiect.
A moratorium is generally imposed for one of two purposes.

It might be enacted as a "stop-gap” measure prior to the
adoption or amendment of permanent land use controls. For
example, the Township of Clark, New Jersey, adopted an

interim zoning ordinance prchibiting the construction of
multi—familygdwellings during the period needed to adopt a
master plano*_ One commentator has stated that this type

of moratorium serves three purposes: (1) it improves the
planning process by removing pressure f£or emergency solutions{
(2) it prevents the c¢rzation of nonconforming uses; and

{3} it promotss public debate regarding the proper permanent
controls.é/ A moratorium may alsoc be imposed for environ-
mental reasons---to prevent develoéﬁent until a dangerous

or unhealthy situation c¢an be corrected. The Borough of
Elmwood Park (formerly East Paterson}, New Jersey imposed

a two-year moratorium on all construction in certain f£flood-
prone areas to allow it to construct a channel and water
retention basin.4_/ The Marvland Department of Health and

Mental Hygiene and the Washington Suburban Sanitary Commission

imposed a five-year moratorium on sewer hookups while
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additional sewers and waste water treatment facilities weare
5/

constructed.  These moratoriums withstood kegal challenge.

One of the most common methods used to impose a

6/

moratorium is the interim zoning ordinance. While the

1/

term interim zoning ordinance has no universal definition,
it can be generally described as the use of the zoning power

to place temporary restrictions on the use of land sufficient

8/

to prevent specified types of development.  Alternatively,

the moratorium can be imposed by other methods, such as an

8/

ordinance prohibiting the issuancé of building permits  or

10/
prohibiting further attachments into a sewer system.

A'de&elopment moratorium is by definition a temporary
land use control techniqué. An attempt to impose a m&ratdrium
permanently or even for an indefinite period of time is
legally objecticnable as being confiscatory.ii/ However, the
time périod can be expressed either in terms of specific dates,
e.g. for 90 days, or of the happening of a specific event, e.g.
for the period needed to cqnstruct a water treatment plant.lg/

Moratoriumé have been imposed at every level of .
government,lé/ including regiocnal agencies. The Hackensack
Meadowlands Develcopment Commission imposed a moratorium on
most forms of development while it implemented its master plan.éﬁ/

The moratorium can be enacted by ordinance. In the
case of an interim zoning or&inance, statutory notice and
hearing requirements for zoning amendments should be adhered

15/
to preclude an attack on procedural grounds.



The usual legal challenges to a development moratorium
are: {1} that it is not authorized under the enabkling legis%
lation; (2) that procedural requirements were not followed in .
its implementation; (3) that it violates the right to equal
protection; (4) that it is vague as tolwhat type of develop-
ment is prohibited; (3) that it is unreasonable in duration;
or (6) that it is confiscatory.

An examination of the decisional law reveals mixed
results on these issues, with outcome usually turning on the
specific facts of the case.lé/ However, two generalizations

can be made. First, and understandably, a moratorium which

does not restrict all forms of development has a greater

chance of being upheld. Second, the governing body must

be able to show that it has made a goed faith effort to
correct the situation which initially caused the imposition
of the moratorium. For example, a moratorium on commercial
aevelopment imposed in Gardiner, New'Ycrk was declared invalid
after it was found that the town had made no progress in}four
years toward the implementation of a comprehensive plan.:z/
The Pinelands Protection Act provides, in essence,
that all development except for (1) agriculturallor horti-
cultural purposes, (2) single family owner-occupied residences
under certain circumstances, and (3) certain hardship cases,
is prohibited pending the adoption of the comprehensive
management plan, which must occur by August 8, 1980.£§/ The
reasonableness of é mératorium cf this duration seems to

19/ '
be settled in New Jersey.
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In addition, the comprehensive plan must include:

d. A land use capability map and.a
comprehensive statement of policies for
planning and managing the development and
use of land in the Plnelands area, which
policies shall:

" (1) Consider and detail the application
of a variety of land and water protection
and management techniques, including but
not limited teo, zoning and regulation de-
rived from State and local police powers,
development and use standards, . . . and
any other appropriate method of land and
water protection which will help meet the
goals and carry out the policies cf the
management plan; . . .

- - - -

(i} A program for State and local govern-
mental implementation of the comprehenSlve
management plan . . . including:

(1} Minimum standard for the adoption . . .
of municipal and county plans and ordinances
concerning the development and use of the

Pinelands area, including, but not limited
to, . . . regulated or prohibited uses . . .,20/

Also, the Commission is authorized to exercise all the powers

and duties necessaré to effectuate the purposes of the Act.
It is clear that the legislatu#e intended that the

Cormission be empowered to utilize a broad range of land

use control techniques, which would include development

moratoria under appropriate circumstances. Thus, after the-

Ppresent moratorium terminates, this technigue would still

be available. Possible grounds justifying the fﬁture use of

a moratorium would be the necessity of implementing additiocnal

regulations, or correcting an environmentally unsafe condition,
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or amending the plan itself,

Commentators view development moratoria as a logical
and necessary corcllary to permanent land use controls._é/
However, they have been criticized because they can be abused
by the gdverning body. For example, a moratorium may be -
motivated by a desire to block one particular development.—*/Or
a governing body may éttempt to prolong the moratorium for
more time than is necéssary.gé/ Often, the need for a develop-
ment moratorium arises from the fact that proper planning was
not previously undertaken,gi/ Another criticism of development
moratoria is that they o¢ften lead to a rash of development
just prior to their implementation. Because a moratorium
creates uncertainty as to when and what types of development
will be permitted, developers rush to get underway projects_
that might never ha&e been started without the moratorium.ga/

While a further comprehensive moratorium may not be
necessary or desirable immediately upon the termination of the
one presently in effect, c¢ircumstances may arise which may
call for further use of this technigue. For example, a mora—‘
torium might be necessary in a limited geographical area
while a specific envircnmental difficulty is being addréssed.

When used preoperly, moratoriums can be a valuable adjunct to

permanent land use controls.,



10.

11l.

12.
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CHAPTER 9
FOCOTNCOTES

-

Reported cases dealing with interim zoning ordinances
are collected at 30 A.L.R.3d 1196.

Campana v. Township of Clark, 82 N.J. Super. 392,
197 A.24 711 (le4). -

Freilich, supra note 6 at 363-64.

Cappture Realty Corp v. Board of Adjustment, 133 N.J.
Super. 216, 336 A.£d 30 (1975).

Smoke Rise, Inc. vs, Washington Suburban Sanitary
Comm'n, 400 F. Supp. 1369 (D. Md. 1975).

D. Heeter, Interim Zoning Controls: Some Thoughts

on Their. Uses & Abuses, in 2 Management & Control

of Growth 409, 409 (Urb. Land Inst. 1975) {hereinafter
Heeter) . ‘ -

Id.

Id; Annotation, Validity and Effect of "Interim"
Zoning Ordinance, 30 A.L.R.3d 11l96.

For example, the Town of Ramapo, New York enacted
an ordinance prohibiting the issuance of building
permits for the period during which it prepared
and implemented its growth control plan. This
ordinance, called the Interim Development Law,

was held wvalid. Rubin v. McAlevey, 54 Misc. 24
338, 282 N.Y.5.2d 564 (1967), aff'd, 29 A.D.2d 874,
288 N.Y.S.24 519 (1968). Ramapo's program is
discussed in the Report entitled "Phased Growth
Controlled by Availability of Capital Facilities.”

See note 12 and accompanying text infra.

R. Freilich, Development Timing, Moratoria and Con-

trolling Growth: Preliminary-Report, in 2 Management
& Control of Growth 361, 364 (Urb., Land Inst. 19753);
{hereinafter Freilich); Kline v. Harrisburg, 362

Pa. 438, 68 A.2d 182 (1949).

Both forms of expressing the time period were used
by the Town of Ramapo. See note 4 supra.



13.
14,

13,

1l6.

17.

18.
19.

20.

21. .

22.
23.
24.
25.
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Freilich, supra note 6 at 364.

Meadowlands Regional Dewvelopment Agency vs. Hacken-
sack Meadowlands Development Comm'n, 119 N.J. Super.
572, 293 A.24 192 (1972).

Although there is some decisional law to the con-
trary, 30 A.L.R.3d4 1196 §5(a}, it has often been
held that an interim zoning ordinance must comply
with all statutory notice and hearing required for
zoning amendments. Id. §3(b). See, e.g. Lancaster
Development, Ltd. v. Village of River Forest, 84 Ill.
App. 2d 395, 228 N.E., 2d 526 (lst Dist. 1967).

30 A.L.R. 24 1ll96.

Lake Illyria Corp. v. Town of Gardiner, 43 A.D. 24
386, 352 N.Y.S.2d 54 (1974).

Pinelands Protection Act §§13, 7 (1879).

' The moratorium imposed by the Hackensack Meadow-

lands Development Commission was held to have been
reasonable for a 26 month period. Meadowlands
Regional Development Agency, stpra note 14.-

Pinelands Protection Act §7 (1979} .

R. Freilich, Interim Development Controls - For
Flexible Planning/Zoning, in 2 Management & Control
of Growth 397 (Urb. Land Inst. 1973); Heeter,supra
note 1. '

Heeter, supra note 1 at 411.

Lake Illyria Corp., supra note 17.

Freilich, supra note 6§ at 363.

1id.






CHAPTER TEN

Jr¥ : INCENTIVES FOR LOW TECHNOLOGY LIFESTYLES

- Contrary to the "small is beautiful" slogan of
1/

its advocates,  the periodical literature on this subject

ifﬁ . is by no means insignificant. Among many other out-of-
Vo

mainstream journals there are Rain, Acorn, Agriculture

EL Alert, Briarpatch Review, Co-Evolution Quarterly, Food

o Conspiracy Newsletter, New Roots, People and Energy,

National Land for People, Self~Reliance, Envircnment and

Wﬁ the Economy and the Power Line.

o - There are two or three preliminary words of caution

| concerning "incentives for low technologv lifestyles.™

w'; First, the concept may not in fact involve "low"

‘\H; technology. Energy conservation may be achieved as well

i]i by solar heat as by a wood burning stove. And solar heat,

X of course, will require sophisticated capital investments,

at least at the front end, and equaliy sophisticated tech-

|- nology. The term used more frequently is "appropriate

X technology," or small-scale technoclogy. Thus, the National

ii Center for Appropriate Technelogy in Butte, Montana and the

| California office of Appropriate Technoclogy in Sacramento,

California. There is no doubt that appropriate technology

. is becoming popular as a component of development strategy,
in particular for many third world countries., The World

Bank and the Inter-American Development Bank have special
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procedures to encourage a.t. International health organi-
zations and offshoots of the United Nations are pressing
the concept. It is fair to say that even in the United
States, as the energy crunch presses harder, major changes
will have to be made in our extravadant way of life.

Second, there is the danger that suggestions of
this type may be regarded as condescending by those to whom
it is directed. We were advised by staff at Adirondack
8tate Park that they have been reluctant to push the con-
'cept because "those who are interested in the idea are also
those who most resent any éovernment talling them what they
ought to do." This attitude is also reflected in the criti-
¢ism of the California QOffice of Technology (OAT) set up by
Governor Brown:

Interestingly, it's not the established

bureaucracy or big business that is making

angry noises about CAT; rather it's OAT's

own kind--~the nation's scattering of ap-

propriate technology adherents. Their

criticisms fzll into two catdgories:

either that COAT c¢an never work because

it's a government agency, and its mission

or image likely will be preempted or mis-

used for personal gain by the politicians

and entrenched bureaucrats, or that its

programs are too "demonstration-criented"

and of no dirxect benefit to the average

citizen. 2/

Finally, it should be noted that the availability
of appropriate technology will depend upon the physical

characteristics of the geographic area. In northern.
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california, the harnessing of geothermal stgam may prove
feasible in some areas Qhere this resource can be tapped.
On the other hand, the development of underground housing
("earth sheltered housing") is unlikely in most of the
Pinelands given the water table.éf

Any review of the literature in this field makes
it clear that the heavy emphasis is upon energy conserva-
tion. (If this is so then the most logical first step
would be to forbid the detached, single-family house and

encourage modern, anergy-efficient townhouses, snuggled

together under a blanket ©f insulating earth. Such develop-

ment may require more rather than less complex technology

and it 1s certainly not quite the same style of living as

is a lean-to facing a campfire, although the latter is un;
deniably a low technology lifestyle.l If one is to come up
with suggestions for incentives to uﬁdertake consarvation
efforts, it is possible to construct a system that might
induce developers to respond, assuming that such a goal is
consistent with the Pinelands Commission's statutory mandate.
The system could either be affirmative or negative. It could
offar points to developers who would provide, for example,
solar hot water heating, ﬁoilets with water-saving flush
nechanisms, extra insulation beyond code requirements, a

minimum percentage of windows on south-facing walls, small-
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scale systems to treat wastewater biologically, and com-
munity garden facilities. "So many points wéuld entitle
the developer to additional housing units. Or the system
could be statad negatively: the developer must provide
these facilities, and if he did all these things could
build ten units to the acre; if, howeve},_they built con-
ventional houses, they could only build five units to the
acre. The system could also be mandatory without options.
The cther impréssion from a review of-the litera-
ture is that while individual efforts may have some impact
(decline of fuel o0il dealers in New England by shift to
wood étoves) any significant impact will have to come from
a communiﬁy effort. The National Center for Appropriate
Technology has been carrying out some studies on community
efforté to upgrade insulation and effect economies in elec-
trical costs. While the net savings to each individual are
not that significant, there is a gain c¢verall because in-
stead of exporting the costs (to the electric utility) they
are deriving community benefits by creating local Jjobs and
by purchases from local merchandisers. The Whiteaker com-
munity in Eugene, Qregon received-a‘grant from NCAT to
devise schemes invclving energy,.recycling; health care,
food and housing.é/

There is also a possible "appropriate technology”

in the public sector. Roads are the best example. It has
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long been suspected that most local subdivision standards
are unnecessarily costly. It may be that iﬁ the Pinelands
much looser standards are feasible. Indeed in many areas
it may bg appropriate to insist that dirt roads remain.

In Bucks County, Pennsylvania there are mile-long wood-lot
roads, 10~-12 feet wide, dating back tc the eighteenth
century. ~The owners resisted any regquirement that-they
dedicate a 60-foot right-of-way, even when they were pro-
posing development. (Interestingly, the volunteer fire
departments accepted the narrow lanes.) In Lakes Forest

and Highland Park, Illinois, there are a number of asphalt

private roads 10 to 12 feet wide that service as many as a

dozen houses. The Lake County subdivision ordinance has a
provision authorizing a 1l0-foot wide road without curbs to
service no more than seven houses with a minimum f£rontage
of 120 feet; The Adirondack Agency éought autherity from
the New York Legislature to use funds to maintain {preserve)
dirt roads. It was turned down.

In many respects, much of the Pinelands 1i1s now
operating on an appropiate technology basis. A persuasive
case could be made that this should be encouraged. It seems,
however, that the tough guestion is whether such an area,
cheek by jowl with areas of the most costly technology in
the world, would accept such a circumstance. To impose such
conditions would certainly slow growth but it would require

political courage of the highest order,
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* CHAPTER 10

Fooctnotes

-

1. See, E. F. Schumacher, Small is Beautiful (Harper & Row,
N.Y.C., 1873).

2. D. B, Cullimore, Showcase or Charade, Environmental
,Action, February 11, 1978.

3. éee, Earth-Sheltered Housing Design, The Underground
Space Center, University of Minnesota, 1978.

4. The Whiteaker Experiment: Urban Integrated Community,
Rain, November, 1979.
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