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I ntroduction

On June 9, 1998, President Clinton signed into law the Transportation Equity Act for the 21%
Century (TEA-21). Thislegidation updates Titles 23 and 49 of the United States Code (U.S.C.)
and builds on the mgjor changesmade to Federa trangportation policy and programsaddressed in
the Intermoda Surface Transportation Efficiency Act of 1991 (ISTEA). Thelegidation includes
numerous provisons that address improvements and changes to the implementation of
transportation enhancement (TE) activities.

Policy

Federa transportation policy, as reflected in the strategic goas of the U.S. Department of
Trangportation (DOT), the Federd Highway Adminigtration (FHWA), and its Environmenta Policy
Statement, continues to stress mobility, protection of the human and naturd environment, and
community preservation, sustanability, and livability. The achievement of these goalsand objectives
remainsahigh priority for the DOT. TEA-21 continuesthe opportunitiesto achieve these priority
efforts through the further expanson and funding of the TE program activities initiated under the
ISTEA.

TE activities are a sub-component of the Surface Transportation Program (STP). The policy and
procedura requirementsthat apply to the STP program aso gpply to the provisonsfor funding and
implementation of TE activities. Thelawsgoverning traditiond Federd-aid projects funded under
Chapter 1 of Title 23 U.S.C., such asthe Nationa Environmenta Policy Act (NEPA) and related
laws, apply to transportation enhancements aswell, except where the Congress expressy provided
additiond greamlining provisons, innovative finance, and cost sharing provisonssoldy for the TE
activities.

Through the TE activities Congress provided innovative opportunitiesto enhance and contribute to
the trangportation sysem. This is being caried out in a nonttraditiond fashion through
implementation of a specific lig of TE activities. The focus of these actions is to improve the
trangportation experience in and through loca communities. The FHWA seeks to broaden TE
program participation, and the rates of implementation of trangportation and community enhancing
projects. Therefore, it isthe policy of the FHWA to foster and encourage partnershipswith State
and locd officidsand public interest groupsto improvethe delivery of these valuabletrangportation
enhancements.

Where appropriate, public-private partnerships may aso be encouraged.



Background

TEA-21 continued the provision in 23 U.S.C. 133(d)(2) requiring 10 percent of the STP fundsbe
set-asde and be only available for TE activities. The specific language reads.

A(2) For Transportation Enhancement Activities. B 10 percent of the funds
apportioned to a Sate under Section 104(b)(3) for a fiscal year shall only be
available for transportation enhancement activities.(

Section 1201 of TEA-21, amending 23 U.S.C. 101(a)(35), definesfurther TE activities. TEA-21
amended 23 U.S.C. 134(h), but it continues to specify that TE activities must be consdered for
programming as part of the development of metropolitan trangportation plans and programs. In
addition, 23 U.S.C. 135(f) continues to specify that the statewide transportation improvement
progran shal reflect the priorities for programming and expenditure of funds induding
trangportation enhancements. Thisdocument providesguidance concerning theinterpretation of the
TE provisons and their implementation.  The program management information replaces two
guidance memorandums issued by the FHWA on April 24, 1992 (Transportation Enhancement
Activities) and June 6, 1995 (Eligibility of Higtoric Preservation Work for Transportation
Enhancement Funding). This guidance does not attempt to address all the possible questions that
have been or could be raised concerning transportation enhancements.  However, the guidance
does providefurther information concerning the thought processto apply in determining whether or
not activities qudify for TE set-aside funds.

Much of this guidance particularly focuses on the provisionsrelated to TE activitiesas added to or
amended by TEA-21. However, it doesprovide brief summariesof rdlevant information detalledin
other related guidance memorandums. It does not seek to replace the guidance memo wherethe
memo remains current and the information vaid.

Overthelifeof ISTEA, the FHWA had two basi ¢ requirementsregarding eigibility determinations.

Fird, the proposed TE activity must be one of the qudifying activities listed in the legidation.
Secondly, the activity must have a connection to trangportation. These two basic requirements
continue under TEA-21. The Congress broadened the language in TEA-21 addressing the
connection to transportation. Thisis discussed in the guidance on project linkage.

From time to time, State DOTs will need to coordinate with the FHWA on specific digibility
determinations.

Qualifying Activities

The ligt of qudifying TE activities provided in 23 U.S.C. 101(8)(35) of TEA-21 isintended

to be exdusve, not illudrative. That is, only those ectivitieslisted therein are dligibleas TE
activities. They areligted below (Items listed in italics are those added by TEA-21):
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TE Activities DefinedC

1. Provison of facilities for pedestrians and bicycles.

2. Provision of safety and educational activities for pedestrians and bicyclists

3. Acquistion of scenic easements and scenic or historic Sites.

4. Scenicor higtoric highway programs(including the provision of tourist and wel come center

facilities).

Landscaping and other scenic beautification.

Higtoric preservetion.

7. Rehabilitation and operation of higtoric trangportation buildings, structures, or fadilities (induding
higtoric railroad facilities and canals).

8. Presarvation of abandoned railway corridors (including the conversion and use thereof for
pedestrian or bicycletrails).

9. Control and remova of outdoor advertisng.

10. Archaeologica planning and research.

11. Environmental mitigation to addresswater pollution dueto highway runoff or reduce vehicle-
caused wildlife mortality while maintaining habitat connectivity.

12. Establishment of transportation museums

o U

Many projects are amix of elements, someonthelist and somenot. Only those project eements
which are on the list may be counted as TE activities. For example, arest area might include a
higtoric ste purchased and developed asaninterpretive steillusrating locd history. Thehigtoric Ste
purchase and development would quadify as a trangportation enhancement activity.

Activities which are not explicitly on the lis may qudify if they are an integrd part of a larger
qudifying activity. For example, if the rehabilitation of a higtoric ralroad gation required the
condruction of new drainage facilities, the entire project could be considered for TE funding.
Smilarly, environmenta andyds, project planning, design, land acquidtion, and condruction
enhancement activities are digible for funding.

Thefunded activitiesmust be bleto the genera public or targeted to a broad segment of the
generd public.

Trangportation Enhancement and Environmental Mitigation

Congressincuded thelanguage on trangportation enhancementsasameans of simulating additiona
effortsto create an improved trangportation environment and system, while making acontribution to
the surrounding community. Thisis to be done through implementation of the specific activities
listed in the legidation. Enhancement measures in the activities listed, which go beyond whet is
customarily provided as environmenta mitigation, are considered as trangportation enhancements.
However, trangportation enhancement activities might condst of activities not immediately
connected to a nearby project being mitigated. States may not use TE funds to finance normd
environmenta mitigation work eligible under the regular federa-ad highway program. Theprocess
of determining which activitieswill be considered as normad mitigation and which will be consdered
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TE activities may a times be difficult. The processwill likely require close coordination between
the State DOTs and their FHWA division offices on a case-by-case basis.

Project Linkage

To comply with Federd guiddines for digibility there are two basic consderaions.
10 Isthe proposed action one of the listed activitiesin the TE definition in TEA-21?
20 Doesthe proposed action relate to surface transportation?

The definition of TE activities includes the phrase,

Atransportation enhancement activities means, with respect to any project or theareato
be served by the project, any of the following activities, if such activity relatesto surface
transportation:...0

Congress provided that TE activities must Ardate to surface trangportation.;. Thismakesclear that
TE projects are to have a relationship to surface trangportation. The nature of a proposed TE
project=s relationship to surface transportation should be discussed in the project proposa. For
example, where runoff from an exigting highway contaminates an adjacent water resource and a
transportation enhancement activity is proposed to mitigate the pollution caused by the run off a
clear highway or trangportation reationship exiss.  Another example might involvethe acquistion
of ascenic easement. The acquistion would bein connection with the preservation of ascenicvisa
related to travel along a specific route.

WhereaTE activity isfor acquisition for scenic preservation purposes, and proposesto contribute
to the visud experience of thetraveler, but isasubstantia distance away with respect to ahighway
or trangportation project, the TE activity must be determined to make a substantial contribution to
the scenic viewshed.

Given the naturecf theligt of digibleactivities, itisnot necessary that each TE activity beassociated
with a specific surface trangportation project to be digible for funding. Exampleswhich illugtrate
thisinclude; the rehabilitation of ahistoric train sructure, the provision of abike or pedestrian path,
or the establishment of a trangportation museum.

Proximity to ahighway or transportation facility aloneis not sufficient to establish arelationship to
surface trangportation.  Additiona discussion, beyond proximity, is needed in the TE project
proposal to establish therelationship to trangportation. For example, an historic barn that happened
to be adjacent to aparticular highway facility would not automaticaly be consdered digiblefor TE
funds smply because of its location; vighility to the traveler in away that enhances the traveling
experience could qudify. Specific documentation of the enhanced experience is required;

conversdy, a historic structure, such as the barn in the above example, could not be disqudified



from congderation because it was not adjacent to aparticular Federd-ad facility, aslong assome
other relationship to surface transportation could be established.

It is not necessary to have a TE activity function as an active trangportation facility, either past or
current, to qualify as an digible TE activity. For example, a scenic or higoric Ste may have a
relationship to transportation but not function as atrangportation facility.

Once ardationship to surface trangportation is established, TE activities can beimplemented ina
number of ways. For example, they can be developed as parts of larger joint development
projects, or as stand-aone projects.

Where questions arise, closer coordination with the FHWA division office within each State will
assg in the determination of a project=s relationship to surface transportation.

Surface Transportation

Surface transportation means dl dements of the intermoda transportation system, exclusive of
aviation. For the purposes of TE digibility, surface trangportation includes water as surface
transportation and includes as digible activities reated festures such as cands, lighthouses, and
docks or piers connecting to ferry operations, as long as the proposed enhancement otherwise
meets the basic digibility criteria

Functional Classfication

Section 133(c) of Title23 U.S.C. includesagenerd limitation that STP projects not be funded on
Aroads functiondly classified as loca or rurd minor collectors, unless such roads are on a
Federal-aid highway system on January 1, 1991, except as gpproved by the Secretary.i Giventhe
nature of many of the 12 categories of TE:s, it isclear that thelocation limitation of Section 133(c)
cannot apply to them. Thus, on October 25, 1999, the Secretary approved FHWA Administrator
Wykless request for an exception in the law that would alow States more flexibility in determining
where they can use their TE funds. With the Secretary excepting TEs from the generd STP
location redtriction of * 133(c), the FHWA can now administer TE projects in a manner more
consistent with the apparent purpose of the Tes.

Summary of Streamlining M easures

A number of greamlining measures have been implemented to asss in the effective and efficient
ddivery of TE projects. Severd of the measureswere mandated by the Nationd Highway Systems



Designation Act of 1995. TEA-21 also crested opportunitiesto improve the ddivery timefor TE
activities.

10 Except in unusud circumstances, a TE project may be environmentaly processed as a
categoricd excluson. The project then complies with the Nationd Environmentd Policy Act
while it is excluded from being processed using afull blown environmenta impact satement.

20 Except for unusud circumstances, TE projects are not normaly required to undergo a Section
4(f) evduaion (FHWA memo of August 22, 1994).

30 Through use of aNationwide Programmeatic Agreement on Historic Preservation. TE projects
involving historic properties can undergo a shorter review process to comply with historic
preservation coordination requirements (FHWA memo of June 11, 1997).

40 TE Program funds may be advanced to aloca government through the advanced payment
option of TEA-21.

50 States now havethe option to fund individual projects up to 100 percent of the cost of the TE
activity provided that on an annua bass, TE projects as a group, comply with the Federd
Share requirement.

60 States may alow consderation of the value of services as part of the non-federa maich.

7. TE projects not located within the highway right-of-way may be procured usng State
procedures and do not need to follow Federd bidding procedures (FHWA memo November
12, 1996).

8. The Davis-Bacon predetermined minimum wage applies to TE projects greater than $2,000.
However, Davis-Bacon requirementsdo not gpply to TE projectslocated outside the highway
right-of-way (FHWA memo July 28, 1994).

Summary of Requirementsfor Matching Funds

Most Federal-aid highway projects are funded with a maximum 80 percent Federa contribution
and require a 20 percent State and local match of Federal funds as set forth in 23 U.S.C. 120(b).
However, this maximum share is adjusted for States with subgtantiad Federd land holdings. For
these States a diding scde up to 95 percent Federa funding is determined according to the
percentage of Federa land holdingsin the State.

Language incduded in TEA-21 provides an important exception regarding Federa share on TE
projects. Section 1108(b)(2) of TEA-21 dlowsa State to use TE fundsfor up to 100 percent of
the cost of individud projectswithout acorresponding match. However, for afiscd year, theratio
of Federd fundsto State match for dl TE funded projects must comply with the maximum Federa
shareprovisonsin 23U.S.C. 120(b). Thelanguagein this Section of TEA-21 aso providessome
additiond innovative fegtures.

Legidative language (23 U.S.C. 133(¢)(5)):

A (C) Cost Sharing. -



A(l) REQUIRED AGGREGATE NON-FEDERAL SHARE. B
The average annual non-Federal share of the total cost of all projects to carry out
transportation enhancement activitiesin a State for a fiscal year shall be not less than the
non-Federal share authorized for the Sate under section 120(b).
A(ii) INNOVATIVE FINANCING. B Subject to clause (1), notwithstanding section 120C
A(l) funds from other Federal agencies and the value of other contributions (as
determined by the Secretary) may be credited toward the non-Federal share of the costsof a
project to carry out a transportation enhancement activity;
A(l1) the non-Federal share for such a project may be calculated on a project,
multiple-project, or program basis; and
A(I11) the Federal share of the cost of an individual project to which sub-clause(l)
or (I1) applies may be up to 100 percent.i
Important features of this Section of TEA-21;
$ Allows other Federa funds, (not other U.S. DOT funds), to be credited toward the non
Federd share of the costs of a project.
Allows the value of other contributions (asdetermined by the Secretary or hisdesignee) to be
credited toward the non-Federal share.
Allowsthenon Federa shareto be calculated on aproject, multiple-project, or program wide
basis.
Allowsthe Federa share of the cost of a project to be funded with 100 percent Federa funds.

B B B &

Makes it eader to utilize the advance payment option of Section 133(€)(3)(B) of Title 23.
TEA-21 removed the requirement to have acertified public involvement processin order to be
able to use the advance payment option provison. However, TEA-21 did not diminish the
importance of public involvement in the Federd-aid transportation improvement process.

It is important to recognize that these provisons gpply only to TE activities identified in the
legidation and funded from TE set-aside funds.

23 U.S.C. 323(c) provides for the alowance of credit for donations of funds, materids, land or
sarvices. TEA-21 goeson to alow the consderation of the vaue of contributions. The vaue of
Aother contributionsi may be credited toward the non-Federd shareof TE projectsfunded with TE
funds. Theseinclude:

$ Thevdue of locd and State government services, materias, and land applied to the project.
$ Thecogs of preliminary engineering prior to project approval.

Such a credit may be alowed provided that gppropriate documentation in support of such

expenditures would be available for review as needed by the FHWA. Where the cost of these
services is incurred prior to approva of the gpplicable TE project, only the vaue of expenses
determined to be reasonable, in coordination with the FHWA division office, will bedlowed to be
used toward the locd match. In addition, if the costs incurred represent payment for consultant



sarvices, the credit will only be dlowed if these consultant services have been secured in
accordance with the requirementsin 23 CFR 172.

In accordance with the provisions of 23 U.S.C. 120(j), a State may use toll revenues that are
generated and used by public, quas-public, and private agencies to build, improve, or maintain
highways, bridges, or tunnels that serve the public purpose of interstate commerce as a credit
toward the non-Federal share. Credit amounts are approved by FHWA and maintained by the
State DOT. Establishment and use of toll creditsis governed by separate implementing guidance.
(See August 7, 1998 memorandum - Toll Credit for Non-Federal Share, Section 1111(c) of TEA-
21, Implementing Guidance).

Advance Payment Option

Section 133(e)(3)(B) of Title 23 provides for an advance payment option for TE activities when
necessary to make prompt paymentsfor project costs. Since paymentsto States are governed by
the Cash Management Improvement Act, this advance payment option is only available to loca
governments through the State DOT.  The following procedures apply:

$ Advancesarelimited to TE projects which are funded from the 10 percent set-aside of STP
funds for TE activities.

$ Theadvance will be considered aworking capital advance (see 49 CFR Part 18.21(€)) and
limited to the estimated amount needed for onehilling cycdle. Theloca government will then bill
the State for cogtsincurred. The advance will be netted out at the time of the find billing.

$ To reduce adminigtrative burden, projects with a Federd share under $25,000 which will be
completed in less than one year may receive an advance for the full amount of the Federd
share.

$ Agreamentsto providefor the use of thisoption should be developed through the cooperative
efforts of the State and the FHWA division office.

The requirement to have a certified public involvement process in order to receive advance
payments was removed by TEA-21.

Tranderability of TE Funds

TEA-21 added a provison permitting limited trandfer of TE sat-asde funds for use on other
activities. In accordance with Section 1310 of TEA-21, the maximum amount that a State may
transfer of the Staters set-aside under 23 U.S.C.133(d)(2) for afiscal year, may not exceed 25
percent of (1) the amount of the set-aside, less (2) the amount of the Staters set-asde for TE



funding for fiscal year 1997. For example: State AA:Sl set-asidefor TEin FY99is$2 million. In
FY 97 it was $1.8 million. Therefore, State AAQ may transfer up to $50,000 out of TE for useon
other types of STP activities as identified in the TEA-21.

The funding for TE activities primarily comes from the set-aside of 10 percent of STP funds for
activities liged in TEA-21. Therefore, thetransferahility of these fundsmust be consstent withthe
rulesthat gpply tothe STP. Thetransfer of TE funds must include consideration of the purposes of
the set-aside and the categories of activitiesfor which the funds are limited. TE funds may only be
transferred to Interstate Maintenance, the Congestion Mitigation and Air Qudity (CMAQ)

Improvement Program, the National Highway Systems Program, Recreationd Trails Program,

and/or the Bridge Program.

Public I nvolvement

TEA-21 confirmed and continued the principle established in ISTEA that public involvementisan
integra part of the Federa-aid planning, program, and project implementation process. Each State
should develop and maintain a meaningful and inclusive public involvement process to sdlect TE
activities.  This process should include regiond, locd agency, and citizen representation.
Trangportation enhancement activitiesinvolve somewhat different project goasand non-treditiond
partners. While many States use advisory committeesto assist in the project selection and criterion
development processfor TE project activities, there may be other approachesthat better achieve
the appropriate participation needed. The FHWA strongly encouragesthe effective use of advisory
committees to assg in gathering information and community feedback. Generdly, public
involvement should be encouraged at the metropolitan and locd leves to foster improved
communications and community compdibility. States should strongly consider encouraging
effective public involvement in the correspondence, brochures, and guidance given to potentia
project sponsors. One of the criteria the State uses to rate projects when evauating TE project
proposas could be public involvement. Early and continuing public involvement in TE activities
should aso be sought to assure consistency with the requirements for public involvement in the
metropolitan and statewide planning regulations, and with the Nationad Environmenta Policy Act
(NEPA) project implementation guidance.

Implementing All TE Categories

In TEA-21 the Congress increased the number of digible activities and added additiona

text to saverd of the ones that dready had been included in the definition of transportation
enhancement activities. Congress provided for each category to be considered separate and
digtinct from others. Theremust be sufficient opportunitiesfor loca communitiesto take advantage
of avariety of TE options. Therefore, States are encouraged to avoid combining activity categories
where such combinations eiminate the opportunity for fair and open competition based on the
merits of the TE proposals. Where States previoudy have chosen to combine categories, program



implementation of the categoriesof activitiesshould clearly alow for fair congderation of al digible
activities as defined in the legidation.

Planning Process

The metropolitan and statewide planning processes should occupy a centrd rolein the
identification, planning, and funding of TE activities. In particular, the planning processes are the
appropriate mechanismsfor determining funding prioritiesamong competing TE activities, including
those not part of larger transportation projects. The FHWA field offices should strongly encourage
the State and metropolitan planning organizations (MPOS) to seek out and fully integrate TE
activitiesinto both their plan development and programming processes. To befunded, TE activities
must be included in the gppropriate metropolitan and Satewide trangportation improvement
programs.

Given the widespread public interest in TE activities, they should be highlighted in public
involvement activities implemented under the metropolitan and statewide requirements revised
pursuant to TEA-21. Procedures for planning, programming, and developing TE activities are of
particular concern to public interest organizations and members of the generd public.

Project Development

Building on the work done in the planning process, State DOTs, MPOs, and FHWA fidld offices
have a respongbility to actively pursue TE opportunities during the development of individua

transportation projects. Accordingly, future environmenta gpprovas should specificaly takeinto
congderation the potentia for implementing trangportation enhancement activities as part of these
overdl projects. Duringther involvement inthese projects, FHWA fidd officesshould promote TE
activities as a means to more cregtively integrate transportation facilities into their surrounding

communities and the natural environment.

When appropriate, TE activities may be developed in cooperation with other State and local

agenciesand with private entities. However, the State DOT or other €ligible transportation agency
shal remain respongble to the FHWA for the project. Furthermore, TE activities, including
dand-done TE projects, must comply with dl goplicable envirormentad and other Federd

requirements. Even though the express purpose of the project is to enhance an dement of the
naturd, culturd, or human environment, the impacts of the proposed action must be assessed to
assure compliance with Federd and State requirements.

Financial Accounting
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The funds made available solely for TE activities are derived from one primary source. The main
source isthe STP, of which 10 percent isavailable only for transportation enhancement activities.
In addition, funds from the minimum guarantee adlocation to the STP poal of funds impact the
available totals for trangportation enhancements. However, these adjustments are added to the
total STP pool prior to the State apportionment and are therefore dlready apart of the STPtotals.

The FHWA Office of Budget and Finance has established appropriation code Q22 for TE activities
and naotified each State of the fiscal year=s STP sub-alocation amounts avalable only for TE
activities. While 10 percent of each year=s STP gpportionment may be obligated only for TE
activities, the actua obligation can occur in asubsequent year. For example, if StateAAQ receives
$100 million in STP apportionments in FY 2000, then $10 million must be reserved for TE and
cannot be used for any other purpose unlesstransferred to another program. However, the State
may choseto obligate only $8 million for TE in FY 2000, reserving $2 million for TE obligationsin
subsequent years. The statute does not require that 10 percent of the funds for any given project
be devoted to TE activities. Thereisaso no requirement that STP funds used for TE activitiesbe
limited to only 10 percent. If a State chooses, STP funds beyond the 10 percent set-aside are
digiblefor use on TE activities.

23 U.S.C. 133(d)(2) specifiesthat the 10 percent of STPfundsfor TE activities are separate from
the STP funds which are sub-allocated to the larger metropolitan areas and to other areas of the
State. Accordingly, while the STP sub-State dlocation funds can be used for trangportation
enhancement activities, any such use would not count toward the 10 percent requirement. Under
thetrandferability provisonsinitiated under ISTEA and continued into TEA-21, Statesmay transfer
fundsinto the STP State flexible account. 1t should be noted that fundstransferred into that account
are not subject to the 10 percent set-asdefor TE.

Monitoring Program Accomplishmernts

Updated guidance for reporting and tracking project obligations through the FMIS system, as
required by Title 23 Section 104(j) asamended by TEA-21 Section 1103(h), has been published.
States may need to prepare an annua report on overal STP obligations. To cover this contin-
gency, States should maintain records on: (1) the amounts obligated for TE activitiesusing the STP
TE appropriation code Q22 (counting toward the 10 percent requirement) and other STP funds
(not counting toward the 10 percent requirement) or other non- STP funds, and (2) how obligations
for TE activities are distributed among the 12 qudifying activities. A brief description of each
gpecific TE action for which STP funds have been obligated is useful.

State Project Selection Criteria
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In keeping with the flexibility afforded under the ISTEA and that continues under TEA-21, States
have adopted a variety of processes for determining how to use the TE set-aside funds. Some
Sates utilize numericad point-based systems.

In accordance with the above guidance on digibility, a project must first be shown to be one or
more of the 12 activities identified in the legidation. 1t must then meet the test of a having a
relationship to surface trangportation in order to be consdered for funding.

Any additiond State criteriamust dso be satidfied.. States are permitted to have additiond criteria
if they choose, or may have weighting systems of thelr own design.

Maintenance and Oper ations

TE fundsare generdly not to be used for the operation and/or long term maintenance of eigible TE
activities. The exception to this providon is the TE activity category defined in legidation as
Rehabilitation and operation of historic transportation buildings, structures, or facilities
(including historic railroad facilities and canals). A State may choose to participate in the
operations of such facilities. Consstent with Section 101 of Title 23, the term operating costsis
defined to mean dl reasonable codts for the facility to function These costs may include
adminigrative cogts, codts of utilities and rent, and other costs associated with the continuous
operations of the facility. The determination of what congtitutes reasonable costs should be by
agreement between the State and the FHWA division office.

Under the provison of 23 U.S.C. 116, a State must maintain a project constructed with Federal-
adfunds. Becauseof thisprovison, we encourage Statesto devel op aplan of maintenancefor TE
eigible activities. Strategies for the upkeep and maintenance of the public investment should be
congdered at the time of the TE proposd.

Grandfathering of the Eligibility Guidance

It isrecognized that the States and FHWA field offices have been operating in good faith based on
the generd guidance that FHWA hasissued on transportation enhancements. A number of States
have published State guidance documents and have had callsfor projectsunder the new provisions
of TEA-21. Tominimizethe potentid for reverang funding determinations, this program guidance
will not apply retroactively to projects for which the State DOT has dready notified project
sponsors of a decison to fund the proposed work. However, al other projects should be
developed consistent with the policy guidance provided in this package.

Provision of Safety and Educational Activitiesfor Pedestrians and Bicyclists
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The Aprovision of safety and educational activities for pedestrians and bicyclists) includes
non-construction safety-rel ated activities and the reasonable cogts to provide safety and educationd

activitiessuch asbike/pededtrian safety training, cost of facilitatorsand classes. It may dsoinclude
related training materials such as brochures, videotapes, other training aids, as wdl as rent for

leased space and limited staff sdlaries. Long term sdary participation should be avoided. TE

proposas should be written to reflect adefinitive period for participation. Where sdariesbecome
an issue, they should be negotiated as part of the loca buy-in to the project.

Thefunded activities must be accessibleto the generd public or targeted to abroad segment of the
generd public. Theactivitiesmust show areationship to the surface transportation system, and as
with dl bicycle and pedestrian activitiesunder the STP, bike and pedestrian projectsusing TE funds
need not be located on Federal-aid highway routes, and may be non-condruction activities.

Project sponsors using TE funds are encouraged to integrate safety messages and educationa

opportunitiesfor bicyclists and pedestriansinto enhancement projects through the development of
campaigns, programs, educational materias including maps and brochures, and pedestrian and
bicycle enforcement activities. Project sponsors are encouraged to coordinatethese activitieswith
the Nationa Highway Traffic Safety Adminigtration and other moda adminigraions. This TE
activity isnot intended to replace or duplicate existing Section 402 funding opportunitiesfor bicycle
and pedestrian activities arrently avalable through the State and Community Traffic Safety

Program.

Scenic or Historic Highway Programs (including the provison of tourist and welcome
centers)

ISTEA lised scenic or historic highway programs as an digible funding activity. TEA-21
introduced the parenthetical Aincluding the provision of tourist and welcome centersi and
attached it to the scenic and historic highway programs activity. Although linked with scenic and
higtoric highway programs, thedigibility for tourist and wel come centerswarrants further disousson
as a separate activity. Congress provided additiond language to assst in interpreting its intent
regarding this activity. The Conference Report language notes:

AYIn order to be eligible under the enhancement program, the tourist or welcome center
(whether a new facility or existing facility) does not have to be on a designated scenic or
historic byway, but there must be a clear link to scenic or historic sites.i
The connection to a scenic Site should take into account the intrinsic characteristics that make an
area or Site scenic as determined by a State or area commission, where one exists. Where these
mechanisms are not available, the proposa should document those characterigtics that give
evidence of compliance with the provisions of the Conference Report language. Whileatourist or
welcome center does not have to be on a designated scenic or historic byway, many of the
characterigtics that determine what is scenic are smilar to those of the scenic byways program.
Activities digible under the Nationa Scenic Byways Program are generdly digible under TE
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activities. A higtoric Ste should have evidence of documented consultation and concurrence with
the State Higtoric Preservation Officer or amilar authority for determining the historicity of a
particular Site.

The digibility for TE funding for the provison of tourist and welcome centers gpplies to both
exiging and new centers. This means that TE funds may be used for the congtruction of a new
facility and/or the restoration of an exigting facility. Thiswould include those related condtruction
actions necessary to provide the facility, such asinterior fixtures and parking areas. TE funds can
be used to purchase and ingtal items which support or interpret the scenic or historic highway
program or ste including brochure racks for interpretive materials or maps or kiosks. TE funds
cannot be used for statewide programs, marketing, or promotion not related to the scenic or
higtoric highway program. TE funds cannot be used for staffing, operating costs, or maintenance.
TE funds should not be used to purchase items such asracksfor advertisng or brochuresfor loca
or nationa businesses.

The intent is not to use the category to Smply repair and restore what are clearly rest areas. The
intent is to fund those activities clearly linked to scenic or historic programs or scenic or historic
gtes.

Thetourist or welcome center does not have to beimmediately adjacent to an existing Federd-aid
highway facility. However, whereit isdetermined that aproposed tourist or welcome center would
not bein connection with aparticular Federd-ad highway facility, the requirement to demondratea
relationship to surface transportation must still be taken into consideration. Additiordlly, evidence
of aconnection to ascenic or historic Site must be established. An example could include efforts
and materidsto direct members of the traveling public to aspecific loca areasite deemed to be of
scenic or higtoric Sgnificance. Thevisitor or wel come center should be publicly owned and opento
thepublic. Proposdsfor privately owned facilitiesto be used for awelcome or tourist center, and
leased to apublic entity, should bereviewed by the FHWA division office on acase-by-case bess

Environmental Mitigation to AddressWater Pollution dueto Highway Runoff or Reduce
Vehicle-Caused Wildlife Mortality While Maintaining Habitat Connectivity

TEA-21 expanded the category under transportation enhancements that addresses environmentd
mitigation for water pollution dueto highway runoff and added measuresto reduce vehicle-caused
wildlife mortdity while maintaining habitat connectivity. These activities can be either gand-aone
projects or part of alarger existing or proposed project under the TE activities as long as such
activity is related to surface trangportation.

Trangportation enhancements are ameans of promoting additiond efforts, projects, and activities
which relate to trangportation but go beyond what is consdered ordinary environmenta mitigation
for aproject. Aspart of the NEPA process, al Federa-aid transportation projectsarerequired to
provide environmental mitigation based on their impacts. Mitigation efforts include measures to
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avoid and minimizeimpacts. Whereimpacts are unavoidable, compensatory mitigetion isprovided.

The TE program was created to expand on thisconcept. However, TE projectsare not to replace

mitigation currently eligible or required under regular Federa-aid funded projects. ISTEA and

TEA-21 st asde TE funds to be used to rectify current or prior impacts from transportation

facilities. Examples of such projectsfor the area of water qudity improvement in this category of

TE funding indude:

$ Rdrdfitting an exiging Hghway by creating a wetland to filter highway runoff based on the
impacts from the road in terms of water pollution.

$ Improving streams and drainage channd sthrough landscaping to promotefiltering and improve
the overadl water qudity conditions of receiving channds.

$ Providing payment in-kind for existing highway water quaity impactsthat warrant mitigation to
regiona or watershed-based planned improvement projects.

This category in the TE program also addresses activities for the reduction of wvehide-caused
wildlife mortdity while maintaining habitat connectivity. This funding category is not limited to
threatened and endangered species, but includes any wildlife mortality directly caused by vehicles.
It will be up to the States to recognize and develop a statement of purpose and need for such
projects. Thisdetermination will vary from Stateto State. The criteria used to determine aneed
for awildlife crossing or control project in aspecific location are determined by the Statesbased on
migration patterns, habitat use and digtribution, and crossing characteristics of the wildlife through
data collection on safety of motorists, habitat fragmentation, and wildlife mortality.

Examples of projects digible for funding in this TE category include:

$ Projects designated as wildlife underpasses or overpasses

$ Messuresa areasidentified as crossingsfor wildlife, which include the necessary fencing and
other markings and mitigation techniques associated with movement of wildlife across
trangportation corridors.

$ Bridge extensonsto provide or improve wildlife passage and wildlife habitat connectivity.

$ Monitoring and data collection on habitat fragmentation and vehicle-related
wildlife mortdity.

If a direct measure to reduce wildlife mortality at a highway crossng area is determined to be
unfeagble(i.e, too expensve, geologicaly impossible, or unsafefor motorists), it might be possible
to provide for theloss of wildlife dueto vehicle collisions by developing new habitat resources, or
improving existing habitat resourcesto support additional population numbers. Theresultscould be
deemed to be reducing the effects of the highway-related mortaity on the long term population
gability or public use bendfits of wildlife. When congdering this gpproach coordination with
appropriate wildlife management agencies must be initiated. The decison to undertake this
approach should be made in cooperation with and approved by the FHWA division office.

Youth Conservation or Service Corps

15



TEA-21 requiresthe U.S. DOT to encourage the use of youth conservation or service corpsin the
implementation of TE activities where appropriate.

Legidation: TEA-21 "1108(q):

() ENCOURAGEMENT OF USE OF YOUTH CONSERVATION OR
SERVICE CORPS. BThe Secretary shall encourage the Statesto enter into
contracts and cooper ative agreements with qualified youth conservation or
service corpsto perform appropriate transportation enhancement activities
under Chapter 1 of Title 23, United Sates Code.

The definition of a qudified youth conservation or service corpsis taken from
42 U.S.C. Sec. 12572, and 42 U.S.C. Sec. 12656

Detalls describing the definitions and programs idertified under the sections listed above are
provided in the attached appendices.

Service corps and youth conservation corps organizations have effectively worked with States,

local governments, and communitiesto assist in transportation enhancement projects. The FHWA

hastracked many of these efforts and will be working with our division officesto encourage States
to consder agreements with these organizations for enhancement activities where appropriate.

Corps organizations often are able to recruit, hire, train, and provide opportunitiesfor economicaly
and/or educationally disadvantaged young people.

Where States and locd officids are able to identify opportunities to enter into partnerships with
these service organizations, they should fully consder the benefits to their own efforts and the
benefits to the youth involved.

Establishment of Transportation Museums

Trangportation Museums established usng TE funds must meet the following definition of a
museum. The fadility mugt; (1) be alegdly organized not-for- profit inditution or part of anot-for-
profit inditution or government-entity; (2) be essentialy educationd in nature; (3) have aformdly
dated misson; (4) haveonefull-timepad professond staff member who has museum knowledge
and experience and isdel egated authority and adlocated financia resources sufficient to operate the
museum effectively; (5) present regularly scheduled programs and exhibits that use and interpret
objectsfor the public according to accepted standards; (6) haveaforma and appropriate program
of documentation, care, and use of collections and /or tangible objects; and (7) have aformd and
gppropriate program of presentations and maintenance of exhibits.

Establishment of trangportation museumsisinterpreted to mean funding of capital improvements.
The funds are not intended to reconstruct, refurbish, or rehabilitate existing museums, nor portions
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of museums, that are not for trangportation purposes. 1t doesnot cover operations or maintenance
of the facility. The museum must be related to surface trangportation. Establishment of
transportation museums is interpreted to include the costs of the structure and the purchase of

artifacts necessary for the creation and operation of thefacility. Displays, segmentsof buildings, or
objectsnot directly related to trangportation should not be funded with TE funds. TE fundsmay be
used to build a new facility, add on a trangportation wing to an exigting facility, or convert an

exiging building for use as a trangportation museum.

The museum must be open to the public and run by a public, non-profit or not-for-profit
organization meeting the definition of museums stated above in this section. If entrance fees are
charged for the museum a portion of the fee should be provided for thelong term maintenance and
operation of the facility.

The legidation governing the TE program specificdly refers to TE activities Ardating to surface
trangportation.( Therefore, TE funds are not to be used to preserve aircraft or create an airport or
ar museum. Objects or gtructures related to aviation are not normdly eigible for TE funds.
Landscaping and other igible TE activities may be appropriate for condderation for the road
leading to an aviation facility.

General Real Estate Guidance for Enhancement Projects

Real edtate and property management issues must be addressed in many of the proposed TE
activitiesidentified in TEA-21. Severd of thelisted activitiesinvolve possible property acquisition,
restoration and rehabilitation of structures, and lease agreements.  Asnoted earlier, to be digible
for enhancement funding, the proposed project needsto satisfy both the Federal and State criteria
for an enhancement project. The purpose and the need for te project should be clearly
documented.

Property management issues to consider for transportation enhancement projects follow:

$ Progpective applicants such as conservation groups or individuas should have a public co-
gponsor to assure that there will be continued responghbility on the part of a public agency for
the project. Measures to maintain the public investment over time must be considered and
should beincluded in project proposals and/or agreements.

$ Thegenerd ruleof thumb for significant Federd- aid investmentsisthet the publicinterestinand
access to the activity should be in perpetuity. However, the extent of red property interest
needed for the protection of the public interest in the expenditure of TE funds is somewhat
dependent on the nature and magnitude of the expenditure. For example, if the project were
smply to provideagrave parking lot to be used to enhance atransportation use on lands under
gate ownership, a limited property use agreement would be sufficient. An expenditure of
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$5,000 for agrave parking lot with an agreement that the lot would be retained in that usefor
5-7 years would seem to be reasonable.

The expenditure of $1,000,000 to rehabilitate a historic train station would require a much
longer time period to amortize the public investment. 1t would not be gppropriate to spend the
money to enhance the train station without a commitment that it would not be demoalished, the
historic integrity destroyed the next year, or the planned use for which the award was granted
subgtantidly changed. Mgor expenditures warrant that consderation be given to how,
following theinvestment, the property will be maintained and what will be the source of financia
resources for necessary repair, renewa and rehabilitation.

It isimportant that the gpplicant discuss how and for what purposesthe property will be utilized
fallowing the rehablitation. Where properties are to be leased with the income going to the
gpplicant, it isgppropriate that consideration be given to aportion of the proceedsgoing to the
future maintenance of the sructure with accounting consideration to dlow for reserve fundsfor
replacements.

Where the primary purpose of the project is to enhance a historic trangportation facility,
coordination with the gppropriate historic agencies can help to assure that protectivelanguageis
included in any agreement before the project is authorized for federd funding.

The project agreement should clearly state the purpose of the project and outline how the
property will be utilized and maintained in the future.

Protection of property rights for the continued use of a facility, or for use over a specified
period of time, should be captured intheform of alega document which can berecorded inthe
land records. These types of property reservations could be leases, easements or other
evidence of aproperty interest recognized in the State in which theenhancement fundsareto be
utilized.

Reversonary clauses may be gppropriate in some instances where the property is originaly
obtained at no cost from a Federa agency through a Federd land transfer. These clauses
would assure that where the property is no longer needed for the purpose for which it was
transferred it would be offered for return to the origind owner.

Control of outdoor advertisng isan igible activity. Non-conforming Sgns may be acquired
with Federd fundsfromthe STP. Effective controlsmust bein placeto prohibit new sgnsfrom
being erected where those removed with Federa-aid werelocated. Thesefundsmay aso be
used for sgn inventory management and development activities.

Acquistion of red property for TE projectsis subject to the Uniform Act regarding acquigition

proceduresand rel ocation assstance. An agency or quaified organization without the power of
eminent domain is subject to the limited requirements set forth in 49 CFR 24.101(8)(2).
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$ TE projects caninvolve rea property, funds, materids, or services provided by units of loca
government and private entities. A donation of this type may be digible for a credit to the
matching share. To be digible for a credit, the red property may not be part of a current
transportation facility. Thefar market vaueof thered property, materids, or servicesmay be
credited againgt the non-federal share of the project.

Transit Enhancements Provison of TEA-21

Information is provided to help understand the Trangt enhancement provisions of TEA-21 at
Section 3003 - Definitions, and any smilaritiesthe Trangt enhancement provisonsmay havetothe
FHWA TE program of activities. Additiona details on the FTA enhancement provisons are
discussed in the gppendices of this document.

TEA-21. TEA-21 cregted the "trangt enhancements' provisonsin the Urbanized Area Formula
Program administered by the Federal Trangt Adminigtration (FTA). TEA-21 established the
requirement that aminimum of one percent of the part of FTA's Urbanized AreaFormula Program
funding for urbanized areaswith popul ations 200,000 and over must be made availablefor activities
that are trangt enhancements.

FTA'sUrbanized Area FormulaProgram. Under the FTA Urbanized AreaFormulaProgram (Title
49 U.S.C. Section 5307), over $2 hillion is gpportioned annudly to urbanized aress with
populations of 200,000 and over for transit capita projects. InFiscd Year 1999, $2.3 hillionwas
apportioned to urbanized areas with populations 200,000 and over. One percent of each

urbanized areaes gpportionment, or atotal of $23 million, must be used for transit enhancements.
Funds are avallable for obligation by FTA for the Federd fiscd year in which the funds are
appropriated, plusthreeyears. Thus, FY 1999 fundsare available to beobligated by FTA through
FY 2002.

FTA makes grants in each urbanized area with a population 200,000 and over to a "designated
recipient.” A designated recipient isapublic body that hasthe lega authority to apply for, receive,
and dispense Federd fundsin the urbanized area. Thereisusualy one designated recipient in an
urbanized area, but occasiondly thereismorethan one. There are gpproximately 400 designated
recipients of the FTA program. Recipients of FTA grant funds are referred to as "grantees.”

Eligible Trangt Enhancements. Theterm "trangt enhancement” means projectsor project eements
that are designed to enhance mass trangportation service or use and are physicdly or functiondly
related to trangt facilities. Thefollowing activitiesarethetrangt projects and project e ementsthat
qudify astrangt enhancements. All must be related to or serve mass trangt.
$ Hidoric preservation, rehabilitation, and operation of historic masstrangportation buildings,
gructures, and facilities (including historic bus and railroad facilities);
$ Busshdters
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Public art;

B BB B BB +

Pedestrian access and walkways,
Bicycde access, induding bicyde storage facilities and instaling equipment for trangporting
bicycles on mass trangportation vehicles,
Trangt connections to parks within the recipient's transit service areg;
Signage; and

Enhanced access for persons with disabilities to mass transportation.

Landscaping and other scenic beautification, including tables, benches, trash receptacles,
and dreet lights;

FTA Adminigraion of the Enhancements Minimum-Expenditure Provison Reguirements. One

percent of the Urbanized Area Formula Program apportionment to each urbanized area with a
population of 200,000 and over must be made available only for trangt enhancements. Whenthere
are severd granteesin an urbanized areg, it is not required that each grantee spend one percent of
its Urbanized Area Formula Program funds on transit enhancements. Rather, one percent of the
urbanized aredls funding must be expended on projects and project elements that quaify as

enhancements.

TEA-21 Enhancements Compar edC FHWA and FTA

FHWA Trangportation
Enhancement Activities

FTA Transt Enhancement
Activities

How much guaranteed | FY 1999: $632 million FY 1999: $23 million
funding isprovided for | FY 2000:$639 million (estimate) FY 2000: $25 million
these programs? FY 2001.TBD FY 2001: $27 million
FY 2002:.TBD FY 2002: $29 million
FY 2003:TBD FY 2003: $31 million
Who digtributes funds? | State Department of Transportation | ADesignated recipient@ of Urbanized

Area Formula Program funding
within each urbanized area, usudly a
local trangit agency or the Metro-
politan Planning Organization
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What are digible Lig of digible highway activities Lig of digibletransit activities
activities? provided at the front of the attached.

guidance.
How are enhancement | Varies. Generdly, goplicants submit | FTA grantee appliesto FTA

funds applied for?

request to State DOTs and MPOs.

Regiona Office, once the MPO has
approved the projectsin the local
Trangportation Improvement
Program and the State and FTA
have approved the projectsin the
State Transportation Improvement
Program.

Opportunity to Influence
Sdection of
Enhancement Project

Citizen Advisory Groups or other
public involvement activities.

Meet with locd trangt authority and
MPO; and express interest to MPO
in opportunities (that are required)
for public involvement.

What isthe Federal
share for activities?

80/20 generdly, dthough individua
projects may have a 100% Federa
match so0 long as the States overal
Federd/local shareis 80/20 for FY.
95/5 in States with heavy Federd
Lands acreage.

80/20, except for bicycle projects
giving accessto trangt, which are
95/5.
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Americanswith DisabilitiesAct (ADA) & TE

The Americanswith DisabilitiesAct of 1990 (ADA) islegislation which prohibitsdiscrimination onthebass
of disability. Other Federd lawswhich affect the design, congtruction, dteration, and operation of facilities
include the Architectura Barriers Act of 1968 (ABA), and the Rehabilitation Act of 1973. Theselaws
apply to dl Federdly funded facilities. The ADA appliesto facilities, both public (title [1) and private (title
[11), which are not Federally funded. Newly constructed and dtered facilities covered by titlesIl and 111 of
the ADA must be readily accessible to and usable by people with disahilities.

The U.S. Department of Justice:s (DOJ) regulationswhich implement title 11 of the ADA (28 CFR part 35)
describe the obligations of State and loca governmentsfor existing facilitiesand program operations. For
newly congtructed or atered facilities, the DOJ regulations requiretitie |1 entities (State and local govern-
ment entities) to comply with either: the Uniform Federa Accessbility Stadards (UFAYS), the standard
referenced in the ABA; or the Americans with Disahilities Act Accessibility Guiddines (ADAAG),
developed by the U.S. Architectural and Transportation Barriers Compliance Board (the Access Board).
Future rulemaking is expected to diminate differences between UFAS and ADAAG. Private sector
entities, including lessees, concessionaires, and contractorsto State and local governments aregoverned by
the DQOJ title 111 implementing regulations (28 CFR part 36), which adopt ADAAG as the standard for
accessible desgn.

In July 1999, the U.S. Department of Transportation issued an Accessibility Policy Statement pledging a
fully accessblemultimodal transportation system. Accessibility in Federdly-assisted programsis governed
by the USDOT regulations (49 CFR part 27) implementing Section 504 of the Rehahilitation Act (29
U.S.C. 794). The FHWA has specific ADA paliciesfor statewide planning in 23 CFR 450.220(a)(4), for
metropolitan planning in 23 CFR 450.316(b)(3), and for the NEPA processin 23 CFR 771.105(f). These
regulations require gpplication of the ADA requirementsto Federd-aid projects, including Trangportation
Enhancement Activities.

ADAAG wasintended to gpply to dl types of buildingsand facilities. Specid application sections apply to
certaintypesof buildingsand facilities, such asrestaurants, medica facilities, trandent lodging, and transpor-
tationfacilities. However, some ADAAG requirements are not realistic in the outdoor environment because
of conditions such as exigting terrain or weether. Recent actions by the Access Board include proposed
accessibility guiddines for play areas, and for certain recregtion facilities. The Access Board expects to
issue proposed guiddines for picnic and camping facilities, beach access routes, and trails (including trails
which may be funded under the TE program) in early 2000. A committee was established in November
1999 to develop guiddines for public rights-of-way, including streets and sidewalks.

States must maintain programaccess under the TE program. Program access prohibitsdiscriminationin
programs, services, or activities. Program access does not necessarily require excessive retrofitting of
exiding fadlities, if the program can be offered through dternative methods. For example, apublic meeting
to discuss a TE project may be moved from an inaccessible location to an accessiblelocationto maintain
program access.

Sponsors of TE projects should consider the potentid uses of each project, consider what is reasonsble
and feasible, and providefor usersin an appropriate manner. Some TE projects may not requireingdlation
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of accessible facilities, such as a project which conssts solely of acquisition of ascenic easement. Others
requirefull compliancewith ADAAG, such asanewly congructed interpretive center for ascenic highway.

Parking, restrooms, water fountains, telephones, and smilar facilitiesbuilt as part of a TE project must be
accessble. Alterationsof higtoric facilitiesare covered under 28 CFR 36.405, which provides some dter-
natives within ADAAG. Some projects require planning and coordination to determine the extent of
program accessibility. For example, it might not be possible to construct every trail segment according to
ADAAG, but trail project sponsors must not ingtal barriers or other features which would make it more
difficult for people with disabilitiesto use the trail.

Technicd reports on accessible designs for pedestrian and bicycle facilities are available through FHWA

divison offices. FHWA and the Access Board are developing best practices to apply the ADA to sde-
walks, trails, and smilar facilities which may use Federa transportation funds.

23



APPENDICES

This section contains copies of current policy guidance memosasthey exigt at publication of this guidance.
Further updating of these memos expected, as needed.

Y outh ConsSarvation OF SENVICE COIPS.......couueuiririeirerieeresieessssesesseeesee s ssessessessessessesseensens 25
Trangt Enhancements ProviSon Of TEA-2L........c.ooiiiiiienieeee e 31
Davis-Bacon for Transportation Enhancement Projects Memorandum.............cocovveeeeens 34
NEPA Requirement for Transportation Enhancement Activities Memorandum................. 36
Procurement of Transportation Enhancement Projects Memorandum...........c.cccceerninenen. 38
Programmatic Agreement on Trangportation Enhancements Memorandum........................ 40
Interim Guidance on Applying Section 4(f) on Transportation Enhancement..................... 41
Projects and Nationa Recreationd Tralls Projects
Uniform Act and Transportation ENNanCement.............coovrrnnnnnnnnese e 50
Property Acquisition by Conservation Organizations for Trangportation............cccceeeeeeeee. 52
Enhancement Activities
Environmenta Mitigation to Address Water POIULION............cccoorviiciinensccecececee 54
Request for Approval Of EXCEPLIONS.........couririririeirieieseeieses et 55

24



Y outh Conservation or Service Corps

TEA-21 requires the U.S. DOT to encourage the use of youth conservation or service corps.  Legddian
TEA-21 "1108(q):

(9) ENCOURAGEMENT OF USE OF YOUTH CONSERVATION OR SERVICE CORPS. BThe Secretary shall encouragethe
Statesto enter into contracts and cooper ative agreements with qualified youth conservation or service corpsto
perform appropriate transportation enhancement activities under chapter 1 of title 23, United States Code.

The definition of aqudified youth conservation or service corpsistaken from existing titlesand chapters of
the United States Code (U.S.C.). These sections of the U.S.C. are provided below.

42 U.S.C. Sec. 12572

TITLE 42 - THE PUBLIC HEALTH AND WELFARE
CHAPTER 129 - NATIONAL AND COMMUNITY SERVICE
SUBCHAPTER | - NATIONAL AND COMMUNITY SERVICE STATE GRANT PROGRAM

Divison C - Nationa Service Trust Program

Part | - Investment in Nationd Service
Sec. 12572. Types of nationd service programs dligible for program assstance

(a Eligible nationd service programs

The recipient of a grant under section 12571(a) of thistitle and each Federal agency recelving assstance
under section 12571(b) of thistitle shal usethe assstance, directly or through sub-grantsto other entities, to
cary out full- or part-time nationa service programs, including summer programs, that address unmet
human, educationd, environmentd, or public safety needs. Subject to subsection (b)(1) of this section,
these nationd service programs may include the following types of nationa service programs.

(1) A community corps program that meets unmet human, educationa, environmental, or public safety
needs and promotes greater community unity through the use of organized teams of participants of
varied socid and economic backgrounds, skill levels, physicad and developmental capabilities, ages,
ethnic backgrounds, or genders.

(2) A full-time, year-round youth corps program or full-time summer youth corps program, such asa
conservation corps or youth service corps (including youth corps programs under divison | of this
subchapter, the Public Lands Corps established under the Public Lands Corps Act of 1993 (16 U.S.C.
1721 et seg.), the Urban Youth Corps established under section 12656 of this title, and other
conservation corpsor youth service corpsthat performs service on Federa or other publiclandsor on
Indian lands or Hawaiian home lands), that -

(A) undertakes meaningful service projects with visble public benefits, including naturd

resource, urban renovation, or human services projects,
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(B) includes as participants youths and young adults between the ages of 16 and 25, indusve,
induding out-of-school youths and other disadvantaged youths (such as youths with limited
basc sills, youths in foster care who are becoming too old for foster care, youths of
limited- English proficiency, homeless youths, and youths who are individuaswith disabilities)
who are between those ages; and

(C) provides those participants who are youths and young adults with -

(i) crew-based, highly structured, and adult-supervised work experience, life sKills,
education, career guidance and counsdling, employment training, and support services,
and

(ii) the opportunity to develop citizenship vaues and kills through service to their
community and the United States.

(3) A program that provides specidized training to individua sin service-learning and places theindividuals
after such training in pogtions, including podtions as sarvice-learning coordinators, to facilitate
service-learning in programs digible for funding under part | of divison B of this sub-chapter.

(4) A srvice program that istargeted a specific unmet human, educationd, environmentd, or public safety
needs and that -

(A) recruitsindividua swith specid skillsor provides specidized pre-sarvicetraining to enable
participantsto be placed individually or in teamsin positionsin which the participants can meet
such unmet needs; and

(B) if conggtent with the purposes of the program, brings participants together for additiond
training and other activities desgned to foster civic responghility, incresse the skills of
participants, and improve the quality of the service provided.

(5) Anindividuaized placement program that includes regular group activities, such as leadership training
and specia service projects.

(6) A campus-based program that is designed to provide subgtantid service in a community during the
school term and during summer or other vacation periods through the use of -

(A) sudentswho are atending an indtitution of higher education, including students participating
in awork-study program assisted under part C of title 1V of the Higher Education Act of 1965
(42 U.S.C. 2751 et eq.);

(B) teams composed of such students; or

(C) teams composed of a combination of such students and community residents.

(7) A pre-professond training program in which students enrolled in an indtitution of higher educeation -

(A) recelve training in specified fidds, which may include dasses containing service-learning;
(B) perform service rdated to such training outside the classroom during the school term and
during summer or other vacation periods, and
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(C) agreeto provide service upon graduation to meet unmet human, educationd, environmentd,
or public safety needs reated to such training.

(8) A professond corps program that recruits and places qudified participants in positions -

(A) as teachers, nurses and other hedth care providers, police officers, early childhood
development staff, engineers, or other professionds providing service to meet educationd,
human, environmentd, or public safety needsin communitieswith an inadequate number of such
professonds,

(B) that may indludeasaary in excess of the maximum living alowance authorized in subsection
(a)(3) of section 12594 of thistitle, as provided in subsection (¢) of such section; and

(C) that are sponsored by public or private nonprofit employerswho agreeto pay 100 percent
of the sdariesand benefits (other than any nationa service educationd award under divison D
of this subchapter) of the participants.

(9) A program in which economicaly disadvantaged individuas who are between the ages of 16 and 24
years of age, inclusve, are provided with opportunities to perform service that, while enabling such
individuals to obtain the education and employment skills necessary to achieve economic sdf- sufficiency,
will help their communities meet -

(A) the housing needs of low-income families and the homeless, and
(B) the need for community facilities in low-income aress.

(10) A nationa service entrepreneur program that identifies, recruits, and trains gifted young adults of all
backgrounds and assgts them in designing solutions to community problems.

(12) An inter-generationd program that combines students, out-of-school youths, and older adults as
participants to provide needed community services, including an inter-generational component for other
nationd service programs described in this subsection.

(12) A program that is administered by a combination of nonprofit organizations located in alow-income
area, provides a broad range of services to resdents of such area, is governed by a board composed in
ggnificant part of low-incomeindividuass, and isintended to provide opportunitiesfor individua sor teamsof
individuas to engage in community projectsin such areathat meet unaddressed community and individud
needs, including projects that would -

(A) meet the needs of low-income children and youth aged 18 and younger, such asproviding
after-school "safe-places’, including schools, with opportunitiesfor learning and recreetion; or
(B) be directed to other important unaddressed needs in such area.

(13) A community service program designed to meet the needs of rurd communities, usng teams or

individua placementsto addressthe development needs of rura communitiesand to combat rura poverty,
including hedth care, education, and job training.
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(14) A program that seeksto eiminate hunger in communities and rura areasthrough service in projects-

(A) Involving food banks, food pantries, and nonprofit organizations thet providefood during
emergencies,

(B) involving the gleaning of prepared and unprepared food that would otherwise be discarded
as unusable so that the usable portion of such food may be donated to food banks, food
pantries, and other nonprofit organizations,

(C) seeking to address the long-term causes of hunger through education and the ddlivery of
appropriate services; or

(D) providing training in basic hedth, nutrition, and life skills necessary to dleviate hunger in
communities and rurd aress.

(15) Such other nationd service programs addressing unmet human, educationd, environmenta, or public
safety needs as the Corporation may designate.

42 U.S.C. Sec. 12656

TITLE 42 - THE PUBLIC HEALTH AND WELFARE
CHAPTER 129 - NATIONAL AND COMMUNITY SERVICE
SUBCHAPTER | - NATIONAL AND COMMUNITY SERVICE STATE GRANT PROGRAM

Divison J- Miscdlaneous
Sec. 12656. Urban Y outh Corps

(@ Findings

The Congress finds the following:

(1) The rehabilitation, reclamation, and beautification of urban public housing, recregtiona sites, youth
and senior centers, and public roads and public works facilities through the efforts of young peoplein
the United States in an Urban Youth Corps can benefit these youths, while dso benefitting their
communities, by -

(A) providing them with education and work opportunities;

(B) furthering their understanding and appreciation of the challenges faced by individuds
resding in urban communities; and

(©) providing them with a means to pay for higher education or to repay indebtednessthey
have incurred to obtain higher education.
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(2) A sgnificant number of housing unitsfor low-incomeindividuasin urban areas has become substandard
and unsafe and the deterioration of urban roadways, masstrangt systems, and transportation fadlitiesinthe
United States have contributed to the blight encountered in many cities in the United States.
(3) As areault, urban housing, public works, and trangportation resources are in need of |abor intensve
rehabilitation, reclamation, and beautification work that has been neglected in the past and cannot be
adequatdly carried out by Federd, State, and loca government at existing personnd levels.
(4) Urban youth corps have established a good record of rehabilitating, reclaming, and beautifying these
kinds of resources in a codt-efficient manner, especialy when they have worked in partnership with
government housing, public works, and transportation authorities and agencies.
(b) Purpose
It isthe purpose of this section -
(2) to perform, in a cost- ffective manner, gopropriate service projectsto rehabilitate, reclam, beatify,
and improve public housing and public works and transportation facilities and resourcesin urban areas
suffering from high rates of poverty where work will not be performed by existing employees,
(2) to assst government housing, public works, and trangportation authorities and agencies,

(3) to expose young people in the United States to public service while furthering their understanding
and appreciation of their community;

(4) to expand educationd opportunity for individuals who participate in the Urban Youth Corps
established by this section by providing them with an increased ability to pursue post-secondary
education or job training; and

(5) to gimulate interest among young peoplein the United Statesin lifdong serviceto their communities
and the United States.

(c) Définitions
For purposes of this section:
(1) Appropriate service project

The term "appropriate service project” means any project for he rehabilitation, reclamation, or
beautification of urban public housing and public works and trangportation resources or facilities.

(2) Corps and Urban Y outh Corps
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Theterm "Corps' and "Urban Y outh Corps' mean the Urban Y outh Corps established under subsection
(d)(2) of this section.

(3) Quadified urban youth corps

The term "qudified urban youth corps’ means any program established by a State or loca government or
by a nonprofit organization thet -
(A) iscapable of offering meaningful, full-time, productivework for individuals between the ages of 16
and 25, inclusive, in an urban or public works or transportation setting;
(B) gives participants amix of work experience, basic and life skills, education, training, and support
services, and
(C) provides participants with the opportunity to devel op citizenship valuesand skillsthrough serviceto
their communities and the United States.
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Transt Enhancements Provision of TEA-21
Administered by the Federal Transt Administration

TEA-21. TEA-21 cresated the "trangt enhancements' provisonsin the Urbanized AreaFormulaProgram
adminigered by the Federd Trangt Adminigration (FTA). TEA-21 established the requirement that a
minimum of one percent of the part of FTA'sUrbanized Area FormulaProgram funding for urbanized aress
with populations 200,000 and over must be made available for activities that are trangt enhancements.

FTA's Urbanized Area Formula Program. Under the FTA Urbanized Area Formula Program

(Title49 U.S.C. Section 5307), over $2 hillion isapportioned annually to urbanized areaswith popul ations
of 200,000 and over for trandt capita projects. In Fiscal Year 1999, $2.3 hillion was apportioned to
urbanized areaswith populations 200,000 and over. One percent of each urbanized areas gpportionment,
or atotd of $23 million, must be used for transit enhancements. Fundsare availablefor obligation by FTA
for the Federd fisca year in which the funds are gppropriated, plusthreeyears. Thus, FY 1999 fundsare
available to be obligated by FTA through FY 2002.

FTA makes grantsin each urbanized areawith a population 200,000 and over to a"designated recipient.”
A designated recipient is a public body that has the legd authority to apply for, recelve, and dispense
Federal fundsin the urbanized area. Thereis usudly one designated recipient in an urbanized area, but
occasondly there is more than one. There are approximately 400 designated recipients of the FTA
program. Recipients of FTA grant funds are referred to as "grantees.”

A designated recipient may dlow another public agency to be the direct gpplicant for Urbanized Area
Formula Program funds.  On occasion, a grantee, whether a designated recipient or not, may choose to
pass its grant funds through to another agency to carry out the purposes of the grantee's agreement with
FTA. Todo this, the grantee must enter into awritten agreement with the sub-recipient that assuresFTA
that the grantee will be able to comply with its obligation to satisfy the requirements of the grant agreement.

Eligible Trangt Enhancements.  Theterm "trangt enhancement”™ means projectsor project dementsthat are
designed to enhance mass trangportation service or use and are physicaly or functiondly related to trangit
fadlities. Following are the trangit projects and project dementsthat qudify astrangt enhancements. All
must be related to or serve mass trangit.
$ Historic preservation, rehabilitation, and operation of historic masstransportation buildings,
structures, and fadilities (including historic bus and railroad facilities);

$ Bus shdters,

$ Landscaping and other scenic beautification, including tables, benches, trash receptacles,
and dreet lights;

$ Public art;

$ Pedestrian access and walkways;
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$ Bicycle access, including bicycle sorage fadilitiesand ingtaling eguipment for transporting
bicycles on mass trangportation vehicles,

$ Trangt connections to parks within the recipient's trandit service areg;
$ Signage; and
$ Enhanced access for persons with disabilities to mass transportation.

FTA Adminigration of the Enhancements Minimum- Expenditure Provison

Reguirements. One percent of the Urbani zed Area FormulaProgram apportionment to each urbanized area
with a population of 200,000 and over must be made available only for trangt enhancements. Whenthere
are severd grantees in an urbanized areg, it is not required that each grantee spend one percent of its
Urbanized Area Formula Program funds on transt enhancements. Rather, one percent of the urbanized
areas funding must be expended on projects and project dements that qudify as enhancements

It will be the responsibility of the Metropolitan Planning Organization for the urbanized areato determine
how the one percent will be dlotted to trangt projects. The one-percent isaminimum requirement; more
than one percent of an urbanized areal's formula program funds may be expended for trangt enhancements.
In fact, most of the enhancement activities listed have long been digible for funding under the Urbanized
Area Formula Program. However, one item - Aoperating cods for historic facilities)Cis only digible for
funding when classified asatrangt enhancement activity. (The Urbanized AreaFormulaProgram doesnot
provide assistance for transit operating costs for areas with populations 200,000 and over.)

Project Budget. The project budget for each grant application that includes a request for enhancement
funds mugt identify transit enhancements and use the specific budget activity line items established by FTA
for trangt enhancements. Assstance with this step isavailable from any FTA regiond office (seeregiond
office list below).

Enhancement Report. Therecipient of agrant that contains an enhancement project must submit areport to
the appropriate FTA regiond officelisting the projects or dements of projects carried out with those funds
during the previousfisca year and the amount expended. The report must be submitted in the Federd fisca
year'sfind quarterly report.

Bicycle Access. Projects providing bicycdeaccessto trangt asssted with the FTA enhancement funding are
assged with a 95 percent Federd share.  All other trangt enhancement activities are funded with a
maximum 80 percent Federd share.

Enhanced Access for Persons with Disabilities. The costs of meeting trangt requirements set forth by the
Americans with Disabilities Act of 1990 are digible under al FTA programs. Enhancement projects or
elements of projects designed to enhance access for persons wth disgbilities must go beyond the
requirements attendant to the Americans with Disgbilities Act.
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FTA Web Site. Information about the Federd Fiscd Y ear 1999 funding for enhancements can befound on
the FTA web steat ww. ft a. dot . gov/ | i brary/l egal /fr11698a. pdf. (Reader
should scroll to page 19, for Table 4.)

FTA Regiond Offices. Telephones of the FTA Regiond Offices are listed below.

Region I, Cambridge, Mass., (617) 494-2055.
Region I, New York, NY ., (212) 668-2170
Region I11, Philaddphia, Pa, (215) 656-7100
Region IV, Atlanta, Ga., (404) 562-3500
Region V, Chicago, Ill., (312) 353-2789

Region VI, Ft. Worth, Tex., (817) 978-0550
Region VI, Kansas City, Mo. (816) 523-0204
Region VI, Denver, Co. (303) 844-3242
Region IX, San Francisco, Cal. (415) 744-3133
Region X, Sedttle, Wash. (206) 220-7954
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M emorandum

U.S. Department
of Transportation
Federal Highway Administration

IFORMATION: Applicability of Date: July 28, 1994
Davis-Bacon For Transportation
Enhancement Projects
Reply to:
m: Acting Chief, Congtruction and Attn. of: HNG-22
Maintenance Divison

) Mr. Andy Hughes Director,
Office of Engineering Sarvices (HES-04)
Atlanta, Georgia

Y our June 1 memorandum transmitted a request from the Alabama Division Office for guidance on
the applicability of Davis-Bacon (D-B) wage rates to trangportation enhancement projects. The
following information is provided in response to this request.

The D-B predetermined minimum wage must be paid to al covered workers on Federa-aid projects
exceeding $2,000 that are located on a Federad-aid highway. Title 23 defines a Federd-ad highway
as any highway digible for Federd-aid, other than highways classified as loca roads or rura minor
collectors. The D-B requirements do not apply to force account work performed by highway agency
forces.

The applicability of D-B to atransportation enhancement project is dependent on the relationship or
linkage of the project to a Federa-ad highway. If the project isAlinkedi to a Federal-ad highway
based on proximity or impect (i.e., without the Federal-aid highway the project would not exist), then
D-B requirements gpply. Examples of such projects include the remova of outdoor advertising, a
wetland to filter highway drainage, €etc.

If the project is not Alinked) to a particular Federd-ad highway and is digible based soldly on
function (i.e.,, atransportation facility, such as an independent bike path, the restoration of arailroad
station, etc.), then the D-B requirements do not gpply. However, the D-B requirements apply to all
projects greater than $2,000 that are physically located within the exiding right- of-way of a Federal-
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ad highway, regardless of the trangportation enhancement characteritics.
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Another D-B related issue, which has been raised on severa occasions, is the acceptability of usng
volunteer labor on trangportation enhancement projects. The Department of Labor satesinits Field
Operations Handbook (" 15e23): AThere are no exceptions to D-B coverage for volunteer labor
unless an exception is specificdly provided for in the particular D-B Related Act under which the
project funds are derived.i The D-B Related Act for the Federal-aid Highway Program (23 U.S.C.
"113) isslent on this subject.

Therefore, on transportation enhancement projects subject to D-B coverage, a contractor or
subcontractor may not use volunteer labor. On the other hand, a State highway or locad government
agency may use volunteer |aborers under their direct control as aforce account effort.

If you have further questions on the matter, please contact Mr. Robert S,
Wright of my staff at (202) 366-1558.

David R. Geiger

e

M emorandum

U.S. Department
of Transportation
Federal Highway
Administration

bject:  ACTION: NEPA Reguirements Date: October 28, 1996
for Trangportation Enhancement
Activities (Reply Due: December 15)

Attn. of: HEP-30
Regiond Adminidrators
Section 316 of the Nationd Highway System Designation Act of 1995 has given us a mandate to
further streamline the processing of transportation enhancement activities (TEA) projects under the
Nationd Environmenta Policy Act of 1969 (NEPA). Accordingly, as part of the streamlining

process, Section 316 of the 1995 act directs the Secretary of Transportation to develop categorica
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exclusons under NEPA for TEA'S.

We dready have congderable flexibility under the current regulation to streamline the NEPA process
for TEA'S, consagtent with the principles of environmenta protection and enhancement. For
example, Section 771.117(c) identifies actions that, by their nature, meet the criteriafor CE's. Some
of these actions cover TEA-type projects, namely congtruction of bicycle and pedestrian lanes, paths,
and fadilities; landscaping; acquisition of scenic easements; and such non-congruction activities as
publication of a scenic byways brochure, a historic bridge photobook, or a geographic information
system for archaeologica survey of atransportation project. Asthe provison states, these actions
Anormdly do not require any further NEPA gpprovals......0

Thus, the fact that a TEA project fals within one of these ligingsis usudly approva enough; NEPA
documents and FHWA gpprova would be required only if unusud circumstances are involved in the
proposed action or project. Such circumstances include the presence of significant environmenta
impacts, substantia controversy on environmenta grounds, significant impact on properties protected
by Section 4(f) of the Department of Transportation Act of 1966 or Section 106 of the Nationa
Historic Preservation Act of 1966, or inconsistencies with any Federd, State or local requirement
relating to the environment.

Under another provision, Section 771.117(d), additional TEA actions may qudlity for a CE
classification, but because of the greater possibility of impacts with these projects, FHWA

goprova of the classfication isrequired. Theligt in this section conggs only of examplesto illudrate
the types of projectsthat may qudify; TEA's do not have to match one of the examplesto quaify for
a CE classfication. The applicant (the State or other project sponsor) is responsible for providing
information to alow the FHWA to decide if a CE classfication is proper. It isimportant to state that
because most TEA's are smdll-scale projects, they should almost dways be processed as a CE.
Only a modest amount of information is required to describe their potentia environmenta impacts
and to demondirate that they do not have sgnificant impacts.

For types of projects not listed in Section 771.117(c) or covered by Section 771.117(d), our
gpprova of a CE classification under Section 771.117(d) can be accomplished on a project-by-
project basis or programmaticaly. As discussed in the attached guidance memorandum dated March
30, 1989, the programmatic approach alows a State trangportation department and the FHWA to
concur in advance that additiond types of projects stisfy al the criteriafor a CE classfication. The
use of programmatic CE gpprovas has been an effective way of ensuring that the letter and spirit of
NEPA are stisfied in away that reflects the particular nature of the environment and the program in
each State.

| urge you to review the extent to which each State in your region has used the programmatic CE
approach to ensure that TEA's receive the full advantage of this option. Y ou are encouraged to use
the programmeatic CE process for TEA projects whether or not they are included in the lists of
example projectsin the Section 771.117(c) or (d). When we modify 23 CFR 771, a section will be
included to state that al TEA projects normaly should be processed as CE's. This change will be
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cong stent with Section 316 of the 1995 act.

To advise the Congress regarding the status of our streamlining efforts, | request that you provide us
abrief description, by December 15, of any process used for streamlining NEPA approvals for
TEA'sinyour States. Please describe how the CE classification has been applied to TEA projects
under Section 771.117(c) and (d). Where programmatic approvas have been used, we would like
to know which types of projects are covered, whether other types of projects have been proposed
but not approved, and the process for securing gpprovalss, including the roles of the State
trangportation department, the FHWA division office, and project sponsors in assembling and
reviewing environmental documentation. We would aso like to know about cases wherea TEA
project required preparation of an EA or an EIS.

Attachment
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M emorandum

U.S. Department
of Transportation
Federal Highway
Administration

bject: INFORMATION: Procurement of Date. November 12, 1996
Trangportation Enhancement Projects

)

lopment
) Regiond Adminigrators

In response to severa inquiries from the field, we have decided to authorize the State highway
agencies (SHA's) to procure transportation enhancement projects, not located within the highway
right-of-way, under the procedures of the ACommon Rule) Thisdecison is consstent with 49 CFR
18.36(j) and our trestment of other nontraditional programs funded with Federa-aid funds, such as
the Recreationd Trails Program.

The Federa Highway Adminigtration (FHWA) was one of the 23 Federal Agencies that adopted the
AUniform Adminigtrative Requirements for Grants and Cooperative Agreements to State and Loca
Governments) (o known as the Common Rule - 49 CFR 18). The FHWA adopted the Common
Rule on March 11, 1988. The Office of Management and Budget approved certain exceptions to
the Common Rule based on exigting legidation specific to each agency that adopted the rule.

One of the FHWA''s exceptions to the Common Rule provides for competitive bidding on highway
construction projects. Specificdly, 49 CFR 18.36(j) states:

A23 U.SC. 112(a) directs the Secretary to require the recipients of highway construction
grants to use bidding methods that are Aeffectivein securing competition.” Detailed
construction contracting procedures are contained in 23 CFR part 635, subpart A.(

This exception to the Common Rule was developed prior to the passage of the Intermoda Surface
Trangportation Efficiency Act (ISTEA) of 1991 and implementation of the trangportation
enhancement program established in the ISTEA. Since that time, SHA's and locdl public agencies
have developed numerous enhancement projects that are trangportation related, but may not dways
be located within the highway right-of-way. Some of these projects are relatively low cost (e.g.,
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restoration of historic railroad stations, hiking/bicycle paths, landscaping and scenic beautification).

It is often not cost-effective to use the competitive bidding procedures in 23 CFR 635A to procure
such services for low cost projects. The Common Rule offers more flexibility to the States with
regard to the method of procurement for such low cost projects. Therefore, trangportation
enhancement projects not located within the highway right-of-way may be procured under State
procedures.

Highway related projects must till meet the linkage criteria noted in our July 28, 1994, memorandum
concerning the gpplicability of Davis-Bacon to Transportation Enhancement Projects (copy
attached). A project would be highway rdated if it isAlinkedi to a Federal-aid highway based on
proximity or impact (i.e., without the Federal-aid highway the project would not exist). For
trangportation enhancement projects that are within the highway right-of-way, a contracting agency
will continue to follow the proceduresin 23 CFR 635A.

We intend to address these and other FHWA Common Rule exceptionsin a future rulemaking.
Thomas J. Ptak

Attachment

M emorandum

e

U.S. Department
of Transportation
Federal Highway Administration

bject: INFORMATION: Programmatic Agreement Date: June 11, 1997
on Trangportation Enhancements

om: Chief, Environmenta Andyss Divison Reply to
Attn of: HEP-40
). Regiond Adminigrators
Federd Lands Highway Program Administrator

40



Attached for your information, consideration, and use by State DOT=sis a copy of the new
programmatic agreement on transportation enhancements. This nationwide agreement with the
Advisory Council on Historic Preservation and the National Conference of State Historic
Preservation Officers (SHPO:s) is expected to reduce the time spent by State DOT=sin project
review, consultation, and processing of trangportation enhancement activities. It will accomplish this
by encouraging locd coordination and public participation, and reducing the need for project-by-
project coordination with out-of-State groups. In addition, the agreement permits the SHPO and the
State DOT to exercise judgment in weighing the benefits of the project against minor, but measurable,
adverse changes to historic qudities. The net result as one State DOT noted, will beto greatly assist
in the implementation of the ISTEA, and to reduce the time to process projects by 30 to 60 days.

The Acting Adminigtrator has signed this nationwide programmeatic agreement on behdf of the
FHWA. Individua States may activate this programmatic agreement by sending concurrent |etters of
acceptance to the three sgnatories and to the SHPO and the FHWA Divison Office. The FHWA
Divison Adminigrator will be the Agency officid with responsbility for ensuring thet the agreement is
carried out.

Use of this nationwide programmatic agreement is NOT mandatory. States DO NOT have to adopt
it for their enhancements projects. Many States have aready developed agreements that work for
them; and those agreements remain in effect. Some States may wish to adapt the approach
conveyed in this agreement and further tailor it for their specific program needs. Please advise the
State that if they choose to adapt this agreement and create a new one, they will need to develop it in
consultation with the FHWA Division, the SHPO, and the ACHP.

If you have any questions please contact Mr. Bruce Eberle, FHWA Higtoric Preservation Officer.
He may be reached at (202) 366-2060.

James M. Shrouds

e

M emorandum

U.S. Department
of Transportation
Federal Highway
Administration
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Ibject: ACTION: Interim Guidance Date: Aug. 22, 1994
on Applying Section 4(f)
On Transportation Enhancement
Projects and Nationd Recreationd
Trails Projects

om: Director, Office of Environment Reply to
and Planning Attn of: HEP-31

). Regiond Adminigrators
Federa Lands Highway Program Adminigrator

The Intermoda Surface Trangportation Efficiency Act of 1991 (ISTEA), in Section 1007(c), created
ATransportation Enhancements and identified 10 specific types of activities which could receive such
funds. ThelSTEA, in Section 1302, dso created the Nationd Recreationd Trails Funding Program
(often referred to as the Symms Act), which is designed to fund Arecreationalf trails projects. The
objective of both of these programsis to enhance resources. 1n many cases, these two programs
would be considered to dso fal under the Strict interpretation of Section 4(f) requirements since both
programs, especidly the National Recregtiond Trails, could involve working on a 4(f) protected
resource. This office has received numerous regulatior/policy interpretation requests on whether and
how to apply Section 4(f) to these two programs.

However, ISTEA and Section 4(f) are directed towards preserving, protecting and enhancing
Section 4(f) properties. The ISTEA, by its very title, islooking for ways to make program and
project delivery more efficient. Thus, it isinconcelvable that these two statutes, both of which contain
preservationist purposes should be interpreted in such a manner that potential enhancement and trall
project applicants would be saddled with burdensome paperwork, arigorous aternatives andyss
process, and circulation requirements which would substantidly delay project implementation when
the sole purpose of the project isto enhance or create a 4(f) protected resource. In keeping with the
gods of the current Adminigtration and mandates from the Nationa Performance Review, this
guidance will amplify project processing by streamlining gpplicable environmenta requirements and
review times.
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This office has determined that Section 4(f) should not be gpplied to the Nationd Recregtiond Trails
Funding Program and that it should only be gpplied to the ATrangportation Enhancementsi Program
when certain conditions are not met by each project. The attached interim guidance contains the
bass for these determinations.

Because the Federd Transt Adminigration, the Federal Railroad Administration, and the Federal
Highway Adminigtration are currently in the early stages of issuing a Notice of Proposed Rulemaking
to revise 23 CFR 771, which contains the Agency's environmenta and 4(f) requirements, we are
issuing these determinations as an interim measure until changes to 23 CFR 771 can be promulgated
through the regulatory rulemaking process. In order to ensure that other resource agencies,
organizations, and individuas with an interest in this area are aware of these determinations, we will
publish this interim guidance in the Federal Register asafind policy interpretation. Once 23 CFR
771 has been revised to address this subject, the interim guidance will become null and void.

Kevin E. Heanue

Attachment
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Section 4(f) Interim Guidance
on
Transportation Enhancement Activities
and the
Nationa Recreationa Trails Program

All of our current regulations, policy, and guidance on Section 4(f) has been written to comply with 49
U.S.C. Section 303, which is the recodified verson of Section 4(f) of the 1966 DOT Act. Section 303
reads asfollows.

It isthe policy of the United States Government that specia effort be made to preserve the natural
beautty of the countryside and public park and recreation lands, wildlife and waterfowl refuges, and
historic Sites.

The Secretary of Transportation shall cooperate and consult with the Secretaries of the Interior,
Housing and Urban Development, and Agriculture, and with the States, in developing trangportation
plans and programs that include measures to maintain or enhance the natural beauty of lands crossed by
trangportation activities and facilities.

The Secretary may gpprove atrangportation program or project requiring the use of publicly owned
land of a public park, recreation area, or wildlife and waterfowl refuge, or land of an historic Site of
nationd, State, or loca sgnificance (as determined by the Federd, State, or loca officids having
jurisdiction over the park, recregtion areg, refuge, or ste) only if:

@ there is no prudent and feasible dternative to using that land; and

2 the program or programsincludes dl possible planning to minimize harm to the park,
recregtion area, wildlife and waterfowl refuge, or historic Ste resulting from the use.

Section 138 of Title 23 U.S.C. (which gpplies only to the Federd-aid highway program), contains
smilar language, with one digtinct difference. The portion of Section 138 that paralels Section 303(c)
has an additional sentence at the end that reads, Aln carrying out the nationd policy declared in this
section, the Secretary, in cooperation with the Secretary of the Interior and appropriate State and local
officials, is authorized to conduct studies as to the most feasible Federal-aid routes for the movement of
motor vehicular traffic through or around national parks so as to best serve the needs of the traveling
public while preserving the naturd beauty of these areas



Because the TE program and the Nationa Recreationd Trails Funding Program are administered by the
Federd Highway Adminigration (FHWA) which isan Agency of the U.S. Department of
Transportation, both are subject to the provisons of Section 4(f) as programs or projects just as the
Federal-aid highway program is subject to these provisons. Thus, determinations can be made at either
the program or project level that the provisons of Section 4(f) do not apply provided certain conditions
are satidfied. Because of past experience with highway projects having impacts ranging from no impact
to totd acquigtion, when the FHWA has used a project level determination. Bascdly, atwo-step
process is used when determining whether or not to prepare a Section 4(f) evaluation for an individua
project, and should one of the steps not be satisfied, the provisons of Section 4(f) would not apply to
the project in question. Thistwo-step processis asfollows:

1. Fird, it must be determined that we are in fact dealing with aresource that is protected by
the provisions of Section 4(f). These resources are parks, recreation aress,
wildlifelwaterfowl refuges, and historic/archeologica stes on or digible for the Nationa
Regigter of Historic Places.

2. Second, there must be a"use" of land from the Section 4(f) resource for atrangportation
fecility/project. Title 23 CFR 771.135(p) defines Ause) in three ways: (1) When land is
permanently incorporated into atransportation facility, (2) When there isatemporary
occupancy of land that is adverse in terms of the Statute's preservationists purposes as
determined by the criteriain paragraph (p)(7) of 23 CFR 771.135, and (3) When thereisa
congtructive use of land.

Note: At this point we are only dedling with whether we have a resource and whether we are
"udng" land from that resource. We are not deding with the "feasible and prudent”
dterndive ted.

The FHWA's Section 4(f) Policy Paper dated September 24, 1987, provides additional information on
implementing both of these steps on individua projects. But, as stated earlier, should one or both of the
above steps receive a negative response, a 4(f) evauation is not required. What isrequired isthat this
fact be documented in the NEPA document for the project in question.  Although, the two new ISTEA
programs have some commondities, they are quite different, Thus, the remainder of this guidance will
ded with how the two-step process should be implemented for each of these new ISTEA programs.

Trangportation Enhancement Activities

Section 1007 of ISTEA established the Surface Transportation Program (STP) Funds, of which the
Trangportation Enhancement Activitiesareapart. Currently, only the following ten activities are digible
for funding as trangportation enhancements:

1 Provison of facilities for pedestrians and bicycles.
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2.

4.

o o

10.

Acquistion of scenic easements and scenic or historic Sites.

Scenic or historic highway programs.

Landscaping and other scenic beautification.

Historic preservation.

Rehabilitation and operation of historic transportation buildings, sructures, or fecilities
(induding higtoric railroad facilities and cands).

Preservation of abandoned railway corridors (including the conversion and use thereof for
pedestrian or bicycletrails).
Control and remova of outdoor advertisng.

Archeologica planning and research.

Mitigation of water pollution due to highway runoff.

While dl of the above activities could potentially impact 4(f) resources, we have determined that of
these ten activities, Sx (TEA=s 1, 2, 3, 4, 5, 6, and 9 as listed above) have the greatest likelihood of
impacting a 4(f) resource. Thisis because the resource to be enhanced by the TEA projectisindl
likelihood a 4(f) protected resource. Therefore, the first step of the two-step processis usualy
satisfied, the resource is a 4(f) protected property. The second step must then be analyzed. Are we
using the resource based on the three types of "use” contained in 23 CFR 771.135(p)? Upon reviewing
exidting regulaions, policy, and guidance, we have determined that the question of "use” for TEA=s 1, 3,
9, 6, and 9 (as listed above) are dready covered by existing regulations, policy, and/or guidance. The
gpplicable regulation, policy, and/or guidance is asfollows:

1.

Bicycle and pedestrian facilities (TEA #1) is covered by our May 23, 1977 memorandum
(copy attached) titled, ANegative Declaration/Section 4(f) Statement for |ndependent
Bikeway or Wakway Congtruction Projects) Although old, thismemo is Hill valid.

Higtoric highway programs and the rehabilitation/operation of historic transportation
buildings, structures, or facilities TEA #3 and 6 are currently covered by 23 CFR
771.135(f). This section of our regulation outlines conditions under which Section 4(f)
would not apply to projects that restore, rehabilitate, or perform maintenance on
transportation facilities that are on or digible for the Nationa Register of Historic Places.
Theterm "facilities" is being broadly defined in this case to include buildings and structures,
but they must have a transportation related history. The Scenic Highway Program (the
other hdf of TEA #3) is merdly a designation gpplied to exigting facilities and does not grant
Section 4(f) protection. Thus, adesignation of scenic is an identification tool Smilar to
desgnationssuch asaU.S. Route, State Route, Alf, etc. and aone does not invoke
Section 4(f). TEA #9, Archaeological planning and research, is covered by the provisons
of 23 CFR 771.135(g), which gate that 4(f) does not apply should an archaeological
resource on/digible for the Nationd Register be important only for the data which it
contains, thus, not warranting preservation in place.

Thus, only TEA #2 and 5 require some form of regulatior/policy interpretation at thistime. TEA's#2
and 5 involve the acquisition of scenic easements and scenic or historic Sites, and the preservation of
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historic structures, respectively. 1t should be noted that the Smple designation of something as scenic
does not automaticaly grant it 4(f) protection. This protection would only be granted if the scenic
designation is bascally an adjective used to further describe a resource aready granted protection, such
asascenictrall or historica scenic Site. However, historic sites are 4(f) protected resources, provided
they are on or digible for the Nationd Register. Thus, what must be andyzed is whether we are using
land from the resource in keeping with the three types of usein 23 CFR 771.135(p). We have
examined this matter extengvely and render the following determinations.

0] Section 4(f) isinvoked whenever Section 4(f) land is acquired for permanent incorporation
into a trangportation facility. However, the smple act of acquiring land/property does not
automatically invoke 4(f). It isthe changein land use from 4(f) protected to a transportation
facility that causes 4(f) to be invoked. If the land/property is being acquired solely for the
protection, preservation, or enhancement of a scenic or historic Site, the officia with
jurisdiction has been consulted and concurs with the acquisition, and conditions, such as
historical covenants, deeding to other governmentd |and management agencies, etc., aein
place to provide long-range protection. Then, the provisions of 4(f) do not gpply since
there is no permanent incorporation of land into a trangportetion facility.

(i) Generdly, there will not be many instances of temporary occupancy of scenic/historic land
for thesetwo TEA:=s. However, should there be atemporary occupancy, aslong asit can
be documented that this occupancy is not adverse in keeping with the provisons of 23 CFR
771.135(p)(7)." Then, 4(f) does not apply.

(iif) Congructive use occurs when the proximity impacts from a transportation project (the TEA in this
case) subgtantidly impairs the activities, features, or atributes of an adjacent 4(f) protected
resource. Because constructive use deal's with adjacent resources, it must sill be examined for
these and other TEA:=s.? However, we fed this would be a very rare occurrence.
Coordination with the officid with jurisdiction is required prior to making find determination
on temporary occupancy and construction use.

The following examples were developed to aid in making determinations on whether there is aAusel of
land from a 4(f) resource on a case-by-case basis. These examples were developed in kegping with
existing guidance/policy and the three determinations made above.

$ A bikeway congtructed in a park in a case where the bikeway is under the park agency's
jurisdiction would not be a 4(f) use since the parkland is not permanently incorporated into
atrangportation facility, but continues to function as parkland.

z Coordination with the officid with jurisdiction is required prior to making find
determination on temporary occupancy and constructive use.
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$ A bikeway congtructed in a park in a case where the bikeway is not under the park
agency's jurisdiction would be a Section 4(f) use since parkland would be permanently
incorporated in atrangportation facility. In this case FHWA's May 23, 1977 memorandum
titled, "Negative Declaration/Section 4(f) Statement for Independent Bikeway or Walkway
Congtruction Projects' would apply.

$ Acquidtion of fee Smple or easement interestsin scenic or hitoric Steswould not as a
generd rule be a Section 4(f) use unless the Site were atered in an adverse way or the
setting were disturbed in such away that resulted in the Ste being permanently incorporated
into a transportation facility, being temporarily and adversaly occupied by atrangportation
facility, or being congtructively used by proximity impacts from a trangportation facility.
Absent the above conditions, acquisition of a property interest in a scenic or historic Ste
would not congtitute a Section 4(f) use.

$ Ingtalation of interpretive facilities (Sgns, kiosks, etc.) for scenic or higtoric highways
located within parks or refuges done at the request of the park or refuge manager, would
not be a Section 4(f) use since the improvements would be a park or refuge amenity rather
than afeature of the trangportation facility (i.e. the improvements support the park/refuge
function, not the transportation function and are, therefore, more properly an eement of the
park or refuge rather than a permanently incorporated eement of the trangportation facility).

$ Rehabilitation of a historic transportation building structure, or facility would not be a
Section 4(f) use (See 23 CFR 771.135(f)) provided the proposed work would not
adversdy affect the higtoric qudities of the facility.

$ Preservation of a historic non-transportation property would typicaly not be a Section 4(f)
use since the property would ordinarily not be permanently incorporated into a
trangportation facility, and temporary adverse occupancy and congtructive use would
generdly not be an issue.

$ Archeological planning and research activities would not congtitute a Section 4(f) usein
those cases where the archeologica field work is restricted to Sites that are not being
permanently incorporated into a trangportation facility, or if permanently incorporated, are
not important for preservation in place (See 23 CFR 771.135(g)).

Nationa Recreationd Trails Funding Program (NRTFP)

With the incluson of this program in ISTEA, FHWA has the task of administering this recrestiond
program at the Federa level. Asdated earlier, FHWA has used a project level 4(f) determination
for complying with the provisons of Section 303 of 49 U.S.C. and Section 138 of Title23 U.S.C..
However, both of these sections dlow aprogram level determination (see wording on pg. 1 for both
of these laws). We do have some precedent inthisarea. The Great River Road, program was
excluded from the provisions of Section 4(f) a the program leve rather than requiring normd
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project level determinations. A determination was aso rendered that 4(f) did not apply to projects
involving the congtruction of access ramps to public boat launching facilities within 4(f) resources. In
both cases, it was found that applying the test of "feasble and prudent dternatives' resulted in
dternatives being developed that were impractical and unreasonable and that would result in
positive benefits to the resource being precluded in order to totally avoid impacting the 4(f)

resource. Thisisnot in kegping with the god and spirit of 4(f). Sincethe NRTFP is smilar to these
two programs for which 4(f) did not apply, we have determined that Section 4(f) does not apply to
the NRTFP. This determination is based on the following facts and reasoning:

1.

3.

The NRTFP s officialy designated arecreationa program at the Federd level, and
the projects to be funded under the program must be included in or shown to-
further the god's of the Statewide Comprehensive Outdoor Recregtiona Plan
(SCORP) whichisreviewed and approved by DOI. Thus, al NRTFP projects are
recognized as recregtiond projects at the Federd level.

Section 4(f) applies when thereisa"use’ of land from a Section 4(f) protected
resource. "Use" isdefined in 23 CFR as being " (i) when land is permanently
incorporated into atrangportation facility; (i) when there is atemporary occupancy
of land that is adverse in terms of the statute's preservationist  purposes ... ; (iii)
when there is a congructive use of land”. None of these "uses' will occur under the
NRTFP eg., (1) land will not be permanently incorporated into a transportation
fadility snce dl fadlitieswill officidly be recreationd fadilities and seldom if ever will
there be any transfer of land from one party to ancther, (2) since most projects
will occur insde the boundaries of a 4(f) resource, the projects generaly will not
involve temporary occupancy of land. However, where temporary occupancy does
occur, the program isintended to further and enhance, not hinder, the
preservationist purposes espoused by Section 4(f), and (3) constructive use occurs
when proximity impacts from trangportation projects substantialy impair 4(f)
resources. Since NRTFP projects are recreationa projects the provisions of
"condructive use" do not apply.

Since most projects will occur within the boundaries of a 4(f) protected resource,

owned in most cases by the funding applicant, it is unreasonable-to request that the
gpplicant seek land outside his own property to perform aproject. Therefore, the
evauation of prudent and feasble dternatives to performing the project within the
gpplicant's property boundaries is unreasonable and impractical.

4. Thefind receiver of fundswill in most cases be either a public recreationa agency or a

private recregtiond entity. Therefore, the funds have no transportation linkage other
than the role FHWA plays in administering this recregtiona program.

5. Discussons have been hed with other Federd agencies normally involved in the funding

of trail projects such asthe U.S. Forest Service, the Nationa Park Service, and the
Bureau of Land Management. Although they did express some concerns about
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overdl program implementation, they were comfortable with the approach that 4(f)
should not be applied to this program.

No further work is required by our region or division offices from a Section 4(f) standpoint
for the NRTFP. However, it must be remembered that NEPA and other gpplicable
Federd laws, such asthe Clean Water Act, the Nationa Historic Preservation Act, etc,,
must still be complied with by the State/local gpplicant to obtain program funds. We
suggest that this compliance be documented under our normal project development process
using the NEPA document as the toal.
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M emorandum

e

U.S. Department
of Transportation
Federal Highway
Administration

Subject:  INFORMATION: The Uniform Act and Date: November 1, 1996

Trangportation Enhancements
Reply to
From: Associate Adminidrator for Attn of: HRE-01
Program Deve opment
To: Regiond Adminidrators

New Federal-aid program partners, such as transportation enhancement sponsors, often view the Uniform Act asa
complex set of requirements, though with an important purpose - to protect the rights of property owners and ensure
equitable treatment for displaced persons. In order to relieve some of the concern about the complexity, we want to
highlight the smplified acquisition procedures available under the Uniform Act regulations. The regulations [49 CFR
24. 1 01 (a)(2)] specificdly dlow so-cdled "voluntary transactions' by entities that lack condemnation authority,
such as non-profit organizations.

The government-wide Uniform Act regulations have contained voluntary transaction provisons since 1989 in order
to accommodate the program needs of other Federa agencies. For example, the property needs of many
Department of the Interior (DOI) programs do not rdy on invoking eminent domain authority, which typicdly isa
necessary option in the highway program where project dignment dictates specific parcds. Many, if not mog,
Federal-aid transportation enhancement activities are quite smilar to these DOI acquisitions. Although they were not
initidly thought of in terms of the Federd-aid highway program, voluntary transaction procedures clearly can be used
to reduce the complexity of acquisitions, especidly in certain trangportation enhancement Stuations.

Voluntary transaction procedures may be used by a private entity if the acquisition--and thisis the key--is, indeed,
voluntary. Voluntary meanstha the owner isinformed in writing by the private entity acquiring the property that it is
unable to acquire the property if negotiationsfail. In other words the potentiad buyer must convey dearly itsintention
to "walk away" if the owner does not agree to sdll the property. When this condition is met, the acquiring entity then
needs only to provide the owner with an estimate of the fair market vaue of the property. When these two
conditions are met, no other Uniform Act requirements apply to the owner. If there are any tenants on the property,
they remain digible for relocation assstance asif they were displaced under the threst of condemnation.
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Federal-ad trangportation enhancements embody the new partnerships we are striving to build under ISTEA and our
drategic plan. We encourage you to ensure Division office Saff and State partners are fully aware of the voluntary
transaction procedures and encourage their use in acquiring property for transportation enhancements wherever

appropriate.

Thomas Ptak
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Cover pageto FHWA Memorandum, "Implementation Guidance - Section 315 NHS Act"

Property Acquisition by Conservation Organizations
for Transportation Enhancement Activities

The Uniform Relocation Assistance and Real Property Acquisition Policies Act (the Uniform Act) provides
protections and benefits for persons whose real property is acquired and/or who are displaced by a
Federal or Federally-asssted program or project. It is one of the most fundamenta and wide-ranging
cross-cutting Federd funding requirements. Itsroots lie in the Condiitution itself, and it is arecognition of
the vulnerability of the average person faced with government's power of eminent domain.

In 1987, Congress expanded the Uniform Act's requirements beyond government agencies to apply to any
person or organization acquiring property or causing displacement for a project receiving Federd financia
assgtance. This expanson meant that various persons and organizations that do not have eminent domain
authority (the right to condemn property) must so comply with the requirements of the Uniform Act.

Voluntary Transactions

FHWA,, in its government-wide regulations implementing the Act, provided much smplified requirements
for these "voluntary transactions' by such persons or organizations. \When the acquisition of property meets
the "voluntary transactions criteria of the Uniform Act regulations, the person, organization, or government
agency can consderably streamline the purchase of the property. The key to this expedited process is that
the purchaser must not be able or willing to condemn the property is the owner refusesto sdll it. Guidance
on "voluntary transactions' is provided in the November 1, 1996 Memo,"The Uniform Act and
Transportation Enhancements.”

Consarvation Organizations Exemption from Uniform Act (Section 315-N.S. Act)

Section 315 of the N.S., which gpplies to trangportation enhancement activities only, exempts qudified
consarvation organi zations from the requirements of the Uniform Act. This dlows conservation
organizations more flexibility in acquiring property from third parties which subsequently isused in
Federaly-assisted projects.

On February 20, 1996, guidance was issued on this new flexibility in gpplying the Uniform Act and the
criteriafor doing s, in the Memo,"Implementation Guidance- Section 315 N.S. Act." Conservation
organizations are not required to be covered by the Act expect in two Statutorily prescribed circumstances:
(1) where they are acting not for themselves but as the agent of arecipient of Federal funds, or (2) when
Federd approval to acquire red property occurred before the involvement of the conservation organization.
Section 315 dlows conservation organizations to participate in trangportation enhancement activities with a
minimum of adminidrative burden while maintaining the fundamenta protections of the Uniform Act.
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Environmental Mitigation to Address Water Pollution due to Highway Runoff or Reduce Vehicle
Caused Wildlife While Maintaining Habitat Connectivity

Examples of TE projectsin this category:

Hetchers Creek Wetland Restoration, Millford, Connecticut. Minor drainage improvements which involved the
retrofitting of culverts and tide gates to dlow for additiond tida flow to enter the salt marshes within Fletchers
Creek to help restore the marshes which had been degraded from the construction of a now abandoned service
road and atrolley line,

Kent=s Hill Section Highway Runoff Mitigation Project, Reedfield, Maine. This section of State Route 17
experienced road surface runoff that was causing erosion and sedimentation problems that were impacting a
wetland and two lakes. The drainage section was very steep and roadside ditches were deep and unsafe. The
Department of Transportation was performing emergency repair to the ditches after mgjor sorm events. The TE
program helped provide funds to construct two ponds, adry pond, and awet pond and stabilize the steep dopes
aong the roadside.

Runoff Mitigation on Searles Prairie, Arkansas. Searles Prairie Naturd Areaisanativetal grass prairie remnant
located in northwest Arkansasin the City of Rogers. The 10-acre virgin prairie, which has never been plowed, is
located near Arkansas State Highway 62 and Dixieland Road. With the increased development in the vicinity and
the scheduled road improvements this naturad prairie area, which was located in a natura low spot, was threatened
with the potentid of filtering alarge increase in surface runoff. The City of Rogers, working with the Arkansas State
Highway Department, developed a project that was financed through the TE program. The project involved the
building of an upstream storm structure to intercept surface runoff and convey the runoff to up-sized drainage pipes
that diverted flow around the native tall grass prairie to protect the highly vaued naturd prairie.

Cucumber Creek Nature Preserve Expansion, Oklahoma. A TE project was completed in southeastern Oklahoma
near State Highway 259 to improve the water quality conditions in Cucumber Creek. To mitigate the impacts of
the existing highway runoff, the land between the highway and stream was regraded and stabilized to prevent future
eroson and pollution problems in the creek.



M efhor andum

Federal Highway Administration

U.S. Department
of Transportation

Subject:  ACTION: Request for Approva of Exceptions Date: July 28, 1999
From: Kenneth R. Wykle Reply to
Adminigtrator Attn of: HCC-30

RBlack, x61359
To: The Secretary
THROUGH: The Deputy Secretary

This memorandum requests that you approve an exception in the law that would alow States more flexibility in
determining where they can use their Trangportation Enhancement (TE) funds. A generd provision of the Surface
Trangportation Program (STP) law restricts the classes of highway projects for which STP funds may be used,
unless the Secretary approves an exception. Because TE projects are part of the STP, this genera provision has
the effect of redtricting the use of TE funds. In many cases, these redtrictions make no sensein light of the TE
program mandate and the restriction undermines the effectiveness of the TE program. This memorandum requests
that you except al TEsfrom this redtriction.

The STP was established by the Intermodal Surface Trangportation Efficiency Act of 1991 (ISTEA) and continued
by the Transportation Equity Act for the 21" Century (TEA-21). The STP funds are available for 14 categories of
eligible projects, 23 U.S.C. " 133(b). Section 133(c) includes the genera limitation that STP projects not be
funded on "roads functiondly classified aslocd or rurd minor collectors, unless such roads are on a Federd-aid
highway system on January 1, 199 1, and except as approved by the Secretary (emphasis added).

One of the digible categoriesis TE projects, defined by 23 U.S.C. * 101(35). The TE projects include provision of
facilities for pedestrians and bicycles; landscaping and other scenic beautification; historic preservation; preservation
of abandoned railway corridors, and environmental mitigation to address water pollution due to highway runoff. The
definition of TE contains the requirement that each activity "relaie{s| to surface transportation.”

Because TEs are part of the STP, the generd location redtriction of * 133(c) applies to them; TE projects cannot
be located on locd or rura minor collector roads. Given the nature of many of the 12 categories of TES, however,
itisdear that the location limitation of * 133(c) cannot apply to them. Provision of safety and educationa activities
for pedestrians and bicycligts, preservation of abandoned railway corridors, or archaeologica planning and research
are not tied to alocation on ahighway. Even for TE projects which could be connected to a particular highway,
such as higtoric preservation and scenic enhancements, the location restriction of * 133(c) is often at odds with
what the TE program seeks to accomplish. By granting agenera waiver of TE projects, as permitted by * 133(c),
the adminigtration of TE projects would be greatly smplified and made consstent with the gpparent purpose of the
datute. The TE activitieswill till have to relate to surface transportation. This definitiond provision cannot be
waived and provides adequate protection againgt potentialy ingppropriate expansion of the TE program.
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RECOMMENDATION: | recommend that you approve the TE exception from the location of project limitation

of " 133(c) of Title 23 of the United States Code, thereby giving the States increased flexibility in determining
where their TE projects will be congtructed.

APPROVED: X

DISAPPROVED:
DATE: 10-15-17
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Transportation Enhancement Q & A:s

1. The TE Guidance provides alot of information, but does not cover al aspects of transportation
enhancements. Where should we go for FHWA policies on areas not discussed in the Guidance?

Transportation Enhancement Activities have some specid characterigtics, but they are il part of the
FHWA:s federa-aid highway program. The TE Guidance covers pecia characteristics and Situations
unique to enhancements. Otherwise, the general FHWA regul ations on payment procedures, civil
rights, planning, engineering and traffic operations, right- of-way, and environment gpply. For more
information on FHWA policies as applied to trangportation enhancements, we recommend discussons
with the FHWA transportation enhancements coordinator in the loca FHWA division office, usudly
located in the state capital.

FHWA Division Office TE coordinators are encouraged to contact the FHWA headquarter-s office to
discuss unusud or undear digibility Stuations. Often TE issues affect multiple operating offices and
require coordination to assure compliance with gpplicable laws and regulations. Also many
streamlining measures maybe available to expedite TE projects that can be provided through TE
coordinators. (If you need to know your state FHWA TE representative's contact information, just call
NTEC at 1-888-388-NTEC). The FHWA regulations appear in title 23 of the Code of Federa
Regulations (CFR). Y ou can find the Code of Federal Regulationsin any law library and 23 CFR can
aso be down loaded from the FHWA website at: http:/Awww.fhwa.dot.gov/legsregd/legidat.ntml.

2. The TE Guidance describes the new Arelates to surface transportationf requirement. How will it
change the TE gpplication process?

Congress enacted thiswording in TEA-21. The focusis now on aclear and credible description of
how the proposed TE project relates to the surface transportation system. Surface transportetion is
defined to include al modes of travel with the exception of aviation and military transportation. The
trangportation is open to the genera public and serves a transportation need for the generd public. To
determine a relationship to surface trangportation a project proponent should ask themselves a number
of questions about the proposal. For example, in what way(s) is the project related to surface
trangportation through present or past use as a transportation resource? |s there a direct connection to
aperson or event nationaly significant in the development of surface trangportation? What is the extent
of the relationship(s) to surface transportation? What groups and individuas are affected by the
relationship(s), when did the relationship(s) start and end or do the relationship(s) continue? Isa
relationship substantia enough to judtify the investment of transportation funds? The TE Guidance Seates
that proximity to a transportation facility doneis not sufficient to establish arelationship.

Trangportation enhancements coordinators should encourage applicants to carefully think through this
part of their gpplication.
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3. Under TEA-21, the vaue of donations of funds, materias, land or services made before a
trangportation enhancement project is approved can be credited towards the local match. Isthere a
limit as to how far in the past we can go in conddering the vaue of such donations? How istheir vaue
cdculated? Do you have an example of how to apply these credits?

The TE Guidance does not specify atime limit asto how far in the past we can go in congidering the
vaue of such donations. As a generd principle, the Guidance invokes atest of reasonability, as
determined in coordination with the FHWA divison office. For determinations of what donated items
can be used for the loca match and how they are vaued, the FHWA Division Office must dso be
contacted. Determining whether a donation can be credited may dso include an evauation of whether
itsorigind acquisition isin accord with the Uniform Relocation Assstance and Relocation Act of 1970
and Title VI of the Civil Rights Act of 1964. Land donations must be clearly documented to support
the value placed on them. To verify how to value donated services by private people to a government
unit, see 23 U.S.C. 323(b) and Office of Management and Budget (OMB) Circular A-87, attachment
B, item 11(i). To verify how to vaue donated services by private people to a private project sponsor,
see OMB Circular A-122, Attachment B, item 12. OMB circulars are available on the World Wide
Web at: www.whitehouse.gov/WH/EOP/omb/html/circular.html (you must use exact lower case and
upper case). These Office of Management and Budget (OMB) circulars are aso available through the
FHWA divison offices. The vadue of any donations should be reflected in the overdl cost of the TE
project. The FHWA Office of Finance and Budget issued a February 4, 1997 memo entitled
ADonations to Federal-aid Projects,i§ which gives asample cdculation of donation credits. It is
available through the FHWA divison offices. Refer to the TE guidance section ASummary of
Requirements for Matching Funds.g

4. Some TE projects, such as restored historic facilities, may have parts of the space appropriately
used for activities which are leased for afee. Examples are restaurants etc., and leased officesin a
portion of the historic building that would not necessarily be open to the public. How should states treat
fees generated by activities in these spaces made available through TE funds?

Idedlly for joint use activitiesthat are part of the initid proposd for TE funds, a partnership is suggested
to dlow federa fundsto be used only for the portion of the restoration for public use. Privately or
commercidly used segments of a restoration should have private investment.

Before the TE project is approved, the sponsor, state DOT, and FHWA,, if necessary, should reach a
clear agreement on which areas are to be leased, what activities are appropriate, and how income
generated by the facility isto be used. As the Guidance notes under the heading AMaintenance and
Operations,i the state is respongble for long-term maintenance and operation of TE activities. The
category ARehabilitation and operation of historic trangportation buildings, Structures, or facilities) isthe
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only TE activity that specificdly alows the use of federd-aid TE funds for operations. As part of their
mai ntenance and operations responsbility, states are encouraged to develop maintenance plansfor TE
activities. In accordance with good business practices, these plans would include reserves for long-term
maintenance and periodic repair. Part or al of the fees generated by the activity should be a component
of the maintenance plan.

5. What isthe meaning of Aaclear link to scenic or historic Sites.()

Congressintroduced this terminology regarding tourist and welcome centers. This phrase can be
interpreted broadly, however a clear linkage must be demongtrated. For example, if atourist or
welcome center provides subgtantia information about a particular scenic or historic highway program,
or ascenic or higtoric Site this could be consdered part of the needed judtification. Such information
could include literature, directions, interpretive displays or videos shown to the public. To clearly be
consistent with the language the Congress provided, the tourist or welcome center should be within
close proximity to the scenic of historic highway ste. Close proximity should be determined to be
within areasonable walking distance. If vigtors can park at the tourist and welcome center and walk
to the scenic or higtoric Ste (i.e. on short connecting foot trails), seeit from avigta at the tourist and
welcome center or view some of it=s attributes, then there is clear linkage. For scenic Sites, if the
location proposed is on a designated scenic route, and the proposed building site itself contains some
of the qualities that make the route scenic (specid landforms, vigtas, cultura resources, etc.) that can be
viewed from the tourist and welcome center, then linkage may clearly be established.  The placement
of avistor-sinformation facility on a scenic or historic route would alow for amore direct connection
and more easlly stisfy the linkage requirements.

6. Isrecondruction (i.e. building areplica) of higtoric trangportation buildings an digible TE activity?

Thereisno provison for replication of ahigtoric sructurein the ligt of TE activities fundable with
enhancement dollars. Rehabilitation and restoration of historic structuresisalisted activity. Building a
replica of ahistoric structure is not the equivaent of restoration of an existing structures. Thereisno
terminology called recondructioninthelist of TE activities.

7. 1f atown which has condemnation authority, is acquiring land for a TE project, can it usethe
"voluntary transaction provisons' if they are willing to Sate that they will not use condemnation to

acquire the property.
A public agency tha has condemnation authority can participate in the voluntary transaction process if

they put in writing that they give up that right if negotiations with the property owner fail (per 49 CFR
24.101).
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8. Canfish passages qudify for TE funds even though there is no direct traffic- caused fish mortdity?
The need for the traffic to cross the stream causes the need for a structure at the stream.

Congress included the language Avehicle caused wildlife mortdity@ in the category of TE funding. Fish
ladders or passages ordinarily would not qualify, except as a part of alarger project addressing
mitigation of water pollution to address highway runoff where the runoff contributes to the mortality of

aquatic species.

9. Can alocdlity donate land which could reasonably be caled part of a TE project, even though it is
outsde the norma highway ROW?

The 23 U.S.C. 323 requires land that is donated be incorporated into the project to be digible for a
match. If not part of project scope, a donation of the property should not be used asamatch. Land
does not have to be within highway right-of-way to be digible for donation for a TE project.

10. Isthe 100% federa share financing allowed on enhancement projects under TE-045 no longer
available to States under TEA-217?

While the TE-045 project relating to the TE program has concluded, smilar flexible matching share
polices were authorized by TEA-21. The value of other contributions may be considered to reduce the
cost of the project. The remainder may be covered with 100% Federa dollars. Or the entire amount
of project costs without reduction may be funded with 100% Federd funds. The differenceisthat by
the end of thefiscal year the program for TE must baance out to the norma 80/20 split for funding.
Before, a Staters entire TE program could be funded at 100% Federa for the fiscal year. Under TEA-
21 that provison is more limited due to the end of the fisca year baance provision requirement.

11. Isthere specific language required in an easement agreement where TE dollars are used to acquire
the easement?

FHWA:s red edtate staff has indicated that there is no standard template for property acquistion or
standard easement language. There is dso not specific language for inclusion in easement agreements
for TE funded projects. Appropriate language should be develop for the specific project
circumstances in cooperation with the FHWA Divison Office.
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12. Could TE funds be used for planning documents even if the documents do not necessarily lead to
aproject?

The TE guidance recommends againg funding statewide planning and related documents with TE
dallars, except where specific language is provided in legidation, "archeologicad planning and research’.

Planning that is an integra part of the development of a project may be consdered an igible
expenditure.

13. Isit true that we can only restore historic buildings to house museums?

It is not true that we can only restore historic buildings to house museums.  Establishing a transportation
museum is not grictly tied to the historic nature of the structure it is housed in. Historic buildings maybe
restored that are not necessarily a museum where arelaionship to transportation is shown and dl other
eigibility requirements are otherwise met.

14. Are TE project involving privately held property alowed under the regulations and policies
of the TE program?

Yes, TE projectsinvolving privately held property is dlowed under the regulations and policies
of the TE program. It requires extra care in the development of the project agreement to insure
that thereis public accessto a TE restored property and that the term of public accessis
comparable to the nature and magnitude of the investment of public funds. A requirement isaso
needed to assure the protection of the investment and for future necessary maintenance.

15. Can TE funds be used to restore military transport vehicles/vessds or cregte military
museums?

TE funds may not be used in connection with active military vehiclesivessdls, or those owned,
maintained or otherwise controlled by the military with limited access to the generd public. TE

funds are intended to be used for the enhancement of trangportation and transportation rel ated
activitiesfor the generd public. TE activities must be those listed in law, open to the genera

public, and responsbly maintained directly or in partnership with a public entity (Specific Federa funds
may be used to match Federal-aid highway funds.

16. Are TE funds dlowed to be used for traditiond highway projects?

TE funds are not alowed to be used for the preservation of transportation corridors for future
highway development. TE funds are to be used only for the non-traditiona projects identified in
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TEA-21. TE projects are non-motorized transportation-related activities, except where
specificdly dlowed inlaw. Exceptions are primarily limited to the rehabilitation and operation
of historic transportation facilities, including higtoric railroad facilities, cands and water born
vehicles

17. Are snowmobiles alowed to be used on TE funded bike and pedestrian trails?

Snowmobiles generdly may not be used on TE funded trails specificaly designated for
pedestrian and bicycles. However, they may be used on TE funded trails where local ordinances
gpecificaly dlow their use. In other words, aloca ordinance must be in place dlowing
snowmobile use.

18. May a State charge a user fee at aSite in aprogram in which TE funds are involved?

A number of questions have been raised as to whether afee may be charged for accessto any
property or services provided through funds made available for a TE activity. Generdly, fees should
not be charged for access to activities or projects funded with TE funds. Examples of limited Situations
in which aminima fee may be charged are discussed below.

Examples might indude admission fees to a trangportation museum, or to an interpretive movie shown
a atourist center, and afeefor ascenic ride on arestored historic train. A fee may be appropriate
where the proceeds from the charge are not excessive for the generd public, and are by agreement
indtituted for the maintenance and operation of the TE funded resource. If charging afeeis prohibited
by a Federd, State or local law, the State may not charge auser fee. For example, if atourist or
welcome center is on an Interstate Highway, no fee could be charged (see 23 U.S.C. Section 111(a)).
Collected fees should be gpplied for the maintenance and long-term upkeep of museums, trails, or
other TE-funded Sites.

Where a State or project applicant proposesto use TE fundsto acquire rea property and lease or rent
space, or otherwise charge afee for access to the property, 23 U.S.C. Section 156, (unless an
exception is granted by the Secretary), requires that fair market value be charged and that the Federd
share of net proceeds from the transaction be applied by the State toward Title 23 eligible projects
(i.e., Federa-aid projects of State-funded projects that are eigible for Title 23 funding). Theterm
Areal property: refersto land and any improvements affixed to the land (i.e., the physica red edtate),
and dl interests, benefits, and rights inherent (e.g., access contral rights, air rights, etc.) in the
ownership of the physicd red estate. By agreement, provisions should aso be made to have a portion
of the funds used for the maintenance and operation of the TE funded resource. The common rule, 49
CFR Part 18, encourages grantees to earn income to defray program costs.
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19. Should State DOT=s and project proponents work closely with State tourism agenciesin the
implementation of TE activities?

Y es, State DOT=s and project proponents should seek opportunities to coordinate with State tourism
officids to help maximize economic benefits of the TE activity. State tourism agencies may provide
helpful information such as; the identification of important area resources, asss in developing criteria
for gte selection, and offer suggestions towards implementation. States should consider including
representation from the State tourism community as part of their TE advisory committee process. State
tourism agencies should aso be consulted with regard to the implementation of tourist and welcome
centers.

20.What are the smilarities and differences between Scenic Byways program and Transportation
Enhancement program?

The Scenic Byways Program and Trangportation Program are able to fund many smilar activities.

Some of the amilaritiesincude:

$ Activities digible under the Scenic Byways program are generdly digible under TE activities
where al applicable criteria have otherwise been met.

$ The digibility for TE funding for the provision of tourist and welcome centers gpplies to both
exiging and new centers. This meansthat TE funds may be used for the construction of anew
facility and/or the restoration of an exigting facility. Thiswould include those related
congruction actions necessary to provide the facility, such asinterior fixtures and parking
aress.

$ TE funds can be used to purchase and ingtd| items which support or interpret the scenic or
historic highway program or site including brochure racks for interpretive materids, maps, or
kiosks, markers, and scenic overlooks.

Some differencesinclude:

$ TE funds cannot be used for statewide programs, marketing or promotion not related to the
scenic or historic highway program.

$ TE funds cannot be used for staffing, operating costs, or maintenance,

$ TE funds should not be used to purchase items such as racks for advertising or brochures for
local or national businesses.
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