Resolution No. 2013-4-2

RESOLUTION OF THE
MONMOUTH COUNTY AGRICULTURE DEVELOPMENT BOARD
REGARDING A RIGHT TO FARM COMPLAINT AGAINST
LOCUST HILL VINEYARD

Mr. Bullock offered the following resolution and moved its adoption:

WHEREAS, on February 19,2013, the Township of Middletown (the “Complainant”)
filed a Right to Farm Complaint against Block 884, Lot 1.02, owned by Mr. James Abate of
Locust Hill Vineyard (the “applicant”) in the Township of Middletown; and

WHEREAS, the basis of the complaint concerns 8 foot fencing that has been installed
along that portion of Block 884, Lot 1.02 bordering . Installation of the fence
violated Township Ordinance 16-616 that restricts fencing in a residential zone to a maximum
height of 6 feet. The property is located in the R-220 zone, which is a residential zone where
agriculture is a permitted use, however, the fence height is restricted to 6 feet under the
municipal ordinance; and

WHEREAS, the Monmouth County Agriculture Development Board (“MCADB” or
“Board”), upon receiving a complaint, must determine if the basis of the complaint is a
permissible and protected activity under the Right to Farm Act; and

WHEREAS, the fence has been installed for purposes of protecting an agricultural
product from deer and other wildlife damage, which is a protected activity under N.J.A.C.
4:1C-9(e); and

WHEREAS, the State Agriculture Development Committee has approved an
Agriculture Management Practice (“AMP”) entitled Fencing installation AMP for wildlife
control located in N.J.A.C. 2:76-2A.9 that provides standards for the Board to follow in
evaluating the fence that has been installed for the purposes of deer protection; and

WHEREAS, pursuant to N.J.A.C. 2: 76-2.3(b), upon receipt of a complaint, the
Board must determine whether the applicant’s agricultural operation is a2 commercial farm
as defined by N.J.A.C. 2:76-2.1 and N.J.S.A. 4:1C-3; and

WHEREAS, the applicant has certified that the Property is more than five acres,
produces agricultural and/or horticultural products worth $2,500.00 or more annually, and




is eligible for differential property taxation pursuant to the Farmland Assessment Act of

1964; and »
WHEREAS, the applicant provided Federal tax form, Schedule F, Profit or Loss

from Farming, for tax years 2009 — 2012 in order to satisfy the requirement that the
operation exceeds the minimum income threshold; and

WHEREAS, the Farm Management Unit consists of approximately 9.5 acres
located at

WHEREAS, the specific agricultural activities under consideration by the Board
consist of*

1. Production of wine grapes;

2. Production of apples and pears; and

WHEREAS, a site visit was conducted on March 18, 2013, with the Site Review Team
comprised of William Sciarappa, Rutgers Cooperative Extension Service; Martin Bullock,
Board Member; Patricia Butch, Board Member; Gary DeFelice, Board Member; Amanda
Brockwell, MCADB Staff, Jason Greenspan, Middletown Director of Planning and
Community Development and Brian O’Callahan, Middletown Code Enforcement Office; and

WHEREAS, a hearing was conducted before the Board on April 3, 2013; and

WHEREAS, the Board was presented a slideshow of the farm and its operations by
MCADRB staff; and

WHEREAS, there were no objectors who presented testimony or exhibits in
opposition of the application and the Township was not present at the hearing; and

WHEREAS, the Board reviewed site visit reports written by William Sciarappa (see
“Rutger’s Report” attached Exhibit B-1) and Staff Report written by Amanda Brockwell (see
“Abate Staff Report” attached Exhibit B-2; and

WHEREAS, those Board members that were present at the site visit provided
additional information to the Board and provided a detailed account of considerations; and

WHEREAS, considerations include:

1. Traffic safety at the corner of . _ where driver

visibility could potentially be compromised due to installation of a fence. See

“Sight Triangle Plan” attached as Exhibit B-3.
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WHEREAS, the fence is currently constructed of chain link material that allows
visibility through the fence. The board stressed the importance of visibility at the corner of the
roads and that the fence is not to be replaced at a later date with any material that would cause
an impairment to the view of a driver; and

WHEREAS, during the staff review of the subject site, it was brought to the attention
of the staff and Board that the fence and landscape plantings have been installed within a Sight
Triangle Easement granted to the County of Monmouth and found in Deed Book 4889, Page
173; and

WHEREAS, the easement issue was brought to the attention of the Monmouth County
Engineering Department for further evaluation to determine if any action is necessary with
regards to removing and/or repositioning the fence and landscape plantings.

WHEREAS, the Board has considered the complaint, the applicant’s certification,
the AMP, documents presented concerning the application, and the report from William
Sciarappa, Rutgers Cooperative Extension Agent.

NOW, THEREFORE, the Board makes the following findings:

1. That the commercial farm produces agricultural/horticultural products worth at
least $2,500.00 per year.

3. That the Farm Management Unit consists of approximately 9.5 acres of land.

3. That the farm operation consists of the following: production of grapes, apples,
and pears.

3. That the farm is eligible for differential property taxation pursuant to the
Farmland Assessment Act of 1964.

4. That the farm is located in an area in which, as of December 31, 1997 or
thereafter, agriculture has been a permitted use under the municipal zoning
ordinance and is consistent with the municipal master plan.

5. A complete written Right to Farm Complaint was made to the Monmouth
County Agriculture Development Board.

6. The Property is operated in accordance with accepted agricultural management
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practices.

7. The fence has been installed in accordance with the adopted AMP.

NOW, THEREFORE, BE IT RESOLVED that based on the aforesaid findings of fact,

the Monmouth County Agriculture Development Board finds that the operation of the

Property by Locust Hill Vineyard as a commercial farm constitutes an Agricultural

Management Practice.

Seconded by Ms. Butch and adopted on a roll call by the following vote:

e
@

No Abstain Absent

Mr. Bullock

Mr. Buscaglia

Ms. Butch

Mr. Clayton

Mr. DeFelice

Mr. Foster

Mr. Giambrone

Mr. McCarthy

et I bl bt Ea Fa b

Mr. Potter

Mr. Stuart

I do hereby certify that the foregoing is a true copy of
a resolution adopted by the Monmouth County
Agriculture Development Board at a meeting on the
3rd of April, 2013 and memorialized at a meeting on
the 1st of May, 2013.




Exhibit B-1

RUTGERS o

z.s_.s.a__z_._
Experiment »m.“i: Freshold, 10 07728-5033

O Box 5032

March 25, 2013
To Whom It Concerns:

On Maxch 18, 2013 this county agricultural agent visited the property of Mr. James and.
Jennifer Abate at the requestof the Mo wut . wnty Develapment Boasd.

The property is located at” ~ >+ i 1t inMiddletown where I wasjoined by
ADB members Pat Butch, Gary wreFelice and Macty ‘Bullock and lawyer Chris Beekman .
Qur group met at the house with M. Abate and his legal representation.

After a preliminary overview by the owner, we then met with the tuwnship officials who
advised us of the concern by complainant Brian O'Callahan - Code Enforcement fot
Middletow- Tow <hip. This Right to Farm complaint focused on the new 8 foot tall fence
bordering? -~ The nature of p s that ion was dono
without the proper and required applications and approvals for zoning and building from
the. Code

At this point, the entire group toured ths specific area at the site and confirmed that thia
Foot ferice was indeed a legitimate deer fence intended to protect the several acres of
valuable vinifara wine grapes being grown on the property. This area is well knawn as a
high density regian for deer. The population would be estimated at more than 25 deer per
acre which could quickly decimate fruiting crops and new plantings without a barrier of
protection. In fact, this was a recommendation made to Mr. Abate by this agent aloost ten
‘years ago before planting and restoration had begun.

The construction of fhe fence was appropriate according to Rutgers University fact sheets
for farmers facing deer damage. Once this standard farm practice was explained to the fown
iavestigators by our neutral party, they were pleased to have an independent confirmation
of this exemption. Thi is important b ‘privacy fences have grooter
restrictions in order to maintain the beauty of this river hillside. For good reason, these
offictals do not want the soenery visually polluted with 810 foot stockade walls around
these upscale Thisis e and weall agreed that should the ADB

approve this ucti there may be verbiage added to di: ish such
an agricultural fence gggéﬂﬁuvna<§3§~n§ﬁ_§ga
propesty without such protection from the Righit to Farm Act covering good agricultural
management practices.

Furthermore, the group also discussed some potential future repair and additioral fencing
that would better sezve o stop deer intrusion and damage to the grapes and heirloom
apples.

:géisnnigi?ixmi,sgwaz«%E_.?.wﬁ.va
sheets for deer fencing ate attached. (St Wio ema

Bitl Scianappa
BUll Sciarappa,
Agricultuse & Resousce Management Agent

sclamppa@njaes rutgem.edu
7324317260 Tixtension 7278



Exhibit B-2

MONMOUTHCOUNTY
AGRICULTURE DEVELOPMENT BOARD

Ha of Roconds At
Josaph McCarthy 2nd oo
Chakman One tast Main §treet
Froehcld, New Jersey 07728
7324317460
MEMORANDUM

To: Monmouth CADB Members

From: Amanda Brockwell, Farmiand Preservation Coordinator

Date: March 25, 2013

Re: Right 1o Farm Complaint filed by the Township of Middletown against

Mr. James Abate Invalving installation of an 8-ft fence

The Monmouth County Agriculture Development Board (MCADB) received ~
co=ploin* from the Township of Middletown against Mr. James Abate of
7 in Middietown on February 25, 2013.

REASON FOR COMPLAINT
The municipal fence height ordinance for residential properties is imited to 6 feet. The
Township of Middletown will not issue a permit for the fence since the 8 foot fence
exceeds the height requirement for the R-220 zone.  Additionally, the township has
concems about the fence cau==~ o . affic visibilify since it has
been installed at the comer of Roads.

AGRICULTURE MANAGEMENT PRACTICE (AMP) & PROCEDURE
An AMP has been approved by SADC entilied “Fencing Installation AMP for wildife
control" located in 2.76-2A.9 of the NJ Administrative Code. This AMP relates directly
1o the issue of fence height in the complaint and staff has advised Middletown of this
fact. Based on the RTF procedures, when an AMP exists for the Issue the operafion
must still come before the MCADB fo determine commercial farm eligibliity and that
the operation is in compliance with the standards in the AMP befcre granting
protection under the RTFA. A has d a formal inve ion of this
matter to ensure complance with elgibity and AMP standards.

COMMERCIAL FARM ELGIBILITY INFORMATION
Agriculture is an allowable use in the zone.
The parcelis +/- 9.5 acres and eligible for formland tax assessment.
Staff has confirmed with the township and the tax records that the parce!
receives farmland assessment taxation freatment.

« The landowner has submitted their Schedule F, Profit of Loss from Farming, form
for 2009 - 2011. The form ksts the income from vineyard and orchards on fine 4
as $8.930 for 2009, $3,768 for 2010, $3,112 for 2011, and $4,240 for 2012

SITE VISIT
On Monday, March 18 2213 af 3pm a site visit was held on the Abate property
located v .

Site visit anendees included:

Mr. James Abate, landowner

Mr. Wiliam Sciarappa, Rutgers Cooperative Extension Agent - MCADB {non-voting)
Ms. Patricia Butch, MCADB Member

Mr. Gary Defeice, MCADB Member

Mr. Martin Bullock, MCADB Member

Mr. Brian O'Caliahan, Middletown Code Enforcement Officer

Mr. Jason Greenspan, Middletown Director of Planning and Community Development
Mrs. Amanda Brockwall, Farmiand Preservation Coordinator

Mr. Abate provided the group with an overview of his operation that consists of the
production of grapes for producing wine and production of orchard fruits (pears and
apples). The agricultural Income comes mainly from the grapes that are grown and
harvested on the property. The grapes are processed off-sife into wine. He explained
the need for Installation of 8 foof fencing along the perimeter of the proparty due to
the extensive deer damage that occurs to the vines and fruit == n 8 foot, black,
chain link fence has aready been installed along a porionof ¢ 3 4 and
wrapping around the comer of M b 1d. If grante. rofection under the
RTFA, he would iike to continue tu irsiua a simiker fence along the remainder of his
property.

MUNICIPAL CONCERNS
The Middistown Code Enforcement Officer Issued a wiitten nofice to inform the
landowner that Township Ordinances 16-401; 16-507; and 16-616(8-1) are belng
violated.
16-401 —requires prior approval forinstallation of fencing
16-507 ~regulates sight fiangles at infersections of two or more streets
16-616 - deals with the height of fences and hedges not to exceed 8' or €' Ina
residential zone

Traffic safety of the comerof . "¢ .. i thetownshipls concemned
hat at some later date a choin fink fence could be replaced with a sofid fence fhat
would block visibifity at the intersection. Mr. Abate has submitted a survey entifled.
“sight Triangle Plan Lot 1.02, Block 884" signed by Leo A. Kalieta & Co, Professional
Land Surveyor, N.J. Lic. No. 31248. The survey shows two sight triongles; one at the



comerof b con. . L ..uven d (located where the centerlines meet)
and a second sight triangle easement jiocated at the comer of the property line}. The
fence encroaches upon the sight fiangle easement held by the County of Monmouth
(db 4889, pg 0173) that spans the r~mer of the oronarty line. Additionaly, the fence
has been installed slightly over tre  ope ' ancroaches Info the county Right
of Way orea along ™'~ . ..o3d % - adisa courtv e nd. The
_m:nmowom:nsonzm::B_:QB__ZQUD;_Q:_o~<<o<ao=u.

Fence Placement Concems: Mr. Jason Greenspan, Middletown Director of Planning,
questioned the need for the fence to span the entire perimeter of the property when
curently the harvested area occupies mainly the middle porfion of the parcel. Mr.
Abate explained that he has pians fo expand the orchard area info the remaining
open area of the property and thersfore fencing the enfire perimeter is necessary to
expand his operation at a future date.

STAFF COMMENTS

« Excesding the municipal height ordinance from é' to 8' seerns a clearly
protected aciivity for commerclal farms. Fence heights of 8' to 10" are
considered standard for protection of crops from deer damags.

« The fence has been installed within o Deed of Easement (db 4889, pg 0173) that
has been granted ta the County of Monmouth for sight tiangie and right of way
purposes. Instaliation of a tence and landscape plantings over 30 inchesin
height within the sight fiangle easement violates the intent of the easement to
provide drivers with a clear view of traffic safety reasons. That being said,
enforcement of the easement is not within the jurisdiction of the Monmouth
County Agriculture Development Board and the appropriate county officlals will
need {0 determine how they would like to handile this issue.
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LEO A. KALIETA & CO.

Professional Land Surveyor, N.J. Lic. No, 31268

20 lesex Road, Matawan, N.J, 07747
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