Agenda Date: 2/11/09
Agenda ltem: VIIC

STATE OF NEW JERSEY

Board of Public Utilities
Two Gateway Center
Newark, NJ 07102
www.nj.gov/bpu/

CUSTOMER ASSISTANCE

GREENWICH TOWNSHIP BD. OF EDUCATION, ) ORDER ADOPTING INITIAL DECISION

Petitioner ) SETTLEMENT
V. )
ELIZABETHTOWN GAS COMPANY, ~ BPU DOCKET NO. GC06100735U
Respondent OAL DOCKET NO. PUC 11787-06N

(SERVICE LIST ATTACHED)

BY THE BOARD:

On October 19, 2006, the Greenwich Township Board of Education (Petitioner) filed a petition
with the Board of Public Utilities (Board) regarding a billing dispute related to gas service
provided by Elizabethtown Gas Company (Respondent).

After the filing of Respondent’s answer, the Board transmitted this matter to the Office of
Administrative Law (OAL) for hearing and initial disposition as a contested case pursuant to
N.J.S.A. 52:14B-1 et seq. and N.J.S.A. 52:14F-1 et seq. This matter was initially assigned to
Administrative Law Judge (ALJ) Walter M. Braswell and subsequently transferred to ALJ Gail M.
Cookson.

While this mater was pending at OAL, the parties engaged in negotiations and entered into and
executed a Settlement Agreement and Mutual Release (Settlement Agreement) that was
submitted to the ALJ. By Initial Decision issued on December 29, 2008, and submitted to the
Board on January 5, 2009, to which the Agreement was attached and made part thereof, ALJ
Cookson found that the Settlement Agreement was voluntary, that its terms fully disposed of all
issues in controversy and that it met the requirements of N.J.A.C. 1:1-19.1.



After review and consideration of the Initial Decision and the Settlement Agreement, which are
attached hereto and made a part hereof, the Board HEREBY FINDS that, by the terms of the
Settlement Agreement, the parties have resolved all outstanding contested issues.

Accordingly, the Board HEREBY ADOPTS the Initial Decision and the Settlement Agreement
and Mutual Release in their entirety and, as a result, upon compliance with the terms of the
Settlement Agreement, the petition in this matter shall be deemed DISMISSED with prejudice.
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GREENWICH TWP. BD. OF EDUCATION, =
Petitioner,

ELIZABETHTOWN GAS COMPANY,
Respondent.

Sidney A. Sayovitz, Esq., for petitioner Greenwich Township Board of Education
(Schenck, Price, Smith & King, attorneys)

Mark S. Kundla, Esq. for respondent Elizabethtown Gas Company (Hardin,
Kundia, McKeon & Poletto, attorneys)

Record Closed December 23, 2008 Decided: December 29, 2008

BEFORE GAIL M. COOKSON, ALJ

On December 19, 20086, this matter s as transmitted to the Office of Administrative
Law (OAL) for:hearing as a contested case pursuant to N.J.SA, 52:14B-1 to -15 and
N.J.S.A. 52:14F-1 to -13. Over the course of many months, several settlement
conferences were held with the parties and the Honorable Walter Braswell, A.L.J. Due to
his extensive involvement, the matter was transferred to me for hearing. A hearing was

scheduled for September 24, 2008, at which time it was reported that significant progress

toward an amicable resolution had been reached. On that basis, the hearing was

New Jersey is an €. W Opportunity Employer



adjourned. The parties subsequently submitted a fully executed settlement document
which is attached hereto and made part hereof. | have reviewed the record and terms of

the Settlement Agreement and FIND:

1 The parties have voluntarily agreed to the settlement as evidenced by the
signatures of the parties or their representatives.

2 The settlement fully disposes of all issues in controversy and is consistent
with law

| CONCLUDE that the agreement meets the requirements of N.J.A.C. 1:1-19.1
and therefore, it is ORDERED that the matter be deemed dismissed with prejudice and

that these proceédings be and are hereby concluded.

hereby FILE my initial decision with the BOARD OF PUBLIC UTILITIES for

consideration

This recommended decision may be adopted, modified or rejected by the
BOARD OF PUBLIC UTILITIES, which by law is authorized to make a final decision in
this matter. If the Board of Public Utilities does not adopt, modify or reject this decision
within forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10

,"I,.; / I !
December 29. 2008 \%/a)’jm* C@O @W\

DATE * GAIL M. COOKSON, ALJ

Date Received at Agency: [~ 570 Ci

DATE OFFICE OF ADMINISTRATIVE LAW
pb



HARDIN, KUNDLA, MCKEON & POLETTO

COUNSELLORS AT LAW
A PROFESSIONAL CORPORATION
573 MORRIS AVENUE
?.0. BOX 730
SPRINGFIELD, NEW JERSEY 07081-0730 R LA esuighsr OO
12) $710111
o) 92-5122 FA(: (:,ll) m-r
Mark S. Kundla FAX (§73) 9129212
dl com PRNMEVLYANIA OFFICE
mkundla@hkmpp.¢co mwf;uu-
CERTTFIED CIVIL TRIAL ATTORNEY EMAIL aR@HKMPP.com Sethivher, :-l::u 18018
Mermber of ML) mxi N.Y. Bers (610) 433-8400
FAX (840 45300
DATE: December 23, 2008

Honorable Gail Cookson, A.L.J.
Office of Administrative Law
FAX No. 973-648-6124

Sidney A. Sayovitz, Esq.
Schenc¢k, Price, Smith & King, LLP
FAX No. 973-540-7300

Mark S. Kundla, Esq./Debbie

Greenwich Township Board of Education v. Blizabethtown
Gas Company

Docket No, GC061007354

File No.,: 454.33580

wkakd TRANSMITTING 8 PAGES (INCLUSIVE) *¥hiw

MESSAGE: Please see the attached Settlement Agreement and Mutual

Release, relative to the above.

Original of transmittal will not follow. X

Original of transmittal will follow:

Via: Regular Mail
Via: Federal Express
Via: Hand Delivery
Other: ’

IF ALL PACGES TRANSMITTED ARE NOT RECEIVED
CR ARE RECZIVID AND ILLEGIBLE, PLEASE CALL
(973) 912-5222
Extenzion 2285



HARDIN, KUNDLA, MCKEON & POLETTO

COUNSELLORS AT LAW
A PROFESSIONAL CORPORATION
673 MORRIS AVENUE
P.0. BOX 730
SPRINGFIELD, NEW JERSEY 07081-0730 N Y o it
(973) 912.5222 @ snom
PAX (313) 5711117
Mark S. Kundla FAX (973) 9129212
mkundl .com
a@hkmpp 60 Wamt Brosd Juwa
. Suhe 102
CERTIFIED CIVIL TRIAL ATTORNEY EMALL ind@HKMPP som Bethinheas, Posnsylvama 18010
Memher of NJ. and N.¥, Barn (610) 413-3400

FAX (610) 4330300

December 23, 2008

VIA FAX # (973) 648-6124

The Honorable Gail Cookson, A.L.J.
Office of Administrative Law

33 Washington Street

Newark, NJ 07102

RE: Greenwich Township Board of Education v
Elizabethtown Gas Company
Docket No.: GC061007354
Our File No. 454.33580

Dear Judge Cockson

For your review and approval, we enclose a fully executed copy
of the Settlement Agreement and Mutual Release entered into between
the parties in the above matter.

Thank you for your attention to the enclosed

_Raspectfully s itted,

et i N

Mark S. Kundla

MSX:tad

Enclosures

cc: Sidney A. Sayovitz, Esqg. (w/encs.
Schenck, Price, Smith & King, LLP
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SETTILEMENT AGREEMENT AND MUTUAL RELEASE
This Setflemant Agreement and Rsisazs (the "Settlement Agresment™) Is made and entared nto

this _____day of November, 2008, by and between:

“Petitioner* Greenwich Board of Education

and

*Respondents” Pivotal Utilitles Holdings, Inc., dib/a Elizmbethtown Gas, NUI

Corporation, AGL Resources Inc., and their respactive pareats,
subsidliaries, affillates, predecessars, successors and assigns, and
sach of their respective officars, directors, agents, employess,
stockholders and representativeas, Improperly pleaded as
Elizabethtown Gas

(Collectively referred to as the Parties”)
Racitais:

A Petiioner flsd a Petition for @ Hearing (the “Lawsult”) against Plvotal Utikties
Hoidings, Inc., db/a Ellzabethtown Gas, NUI Corporation, and AGL Regources Inc., improperty
plaaded as Elizabethtown Gas ("Respondents”), with e Board of Public Utllitles ("8PU") on or
about October 19, 2008. Respondents filed an Answer to the Petition on or about November 20,
2008 and the BPU transfarred the contested matter i the Office of Administrative Law in Newark,
New Jersey under Dockst No. GCOB100735U. The Petiion arose from an invoice Petitloner
recelved from Respondant on Septamber 21, 2005 In the amount of $81,785.63. In the Petition,
Petitioner disputed this amount and alleged t owed no additions! monies ‘o Respondents,
pursuant o NLLAC, 14:34.7(c), effective duing this time period. Respondents sought to
recaover the sum of $81,785.83 from Petitioner arising from a meter that allegedly falled ‘o register
gas consumption from September 23, 2009 through April 11, 2005 at Petiticner's placs of
business locatad at Dori Placs in Stawartgvilie, New Jersey monies.

B. The Parties desire {0 enter Into thia Setlemant Agreament in order to provide for
certaln payments \n full settiement and discharge of all ciaims which are, or might have been, the
subject matter of the Petition, upon the tarms and corditions set forth below.

c. The mertta of Pelitioner's claima are in dispute snd have not been adjudicated,
and Respondents admit no llabdity or wrongdoing but have ressons 10 desire amicabie resolution
of the metter, including the avoldanos of additionai cosls and disruption caused by confinuing to
iitigate this matter.

D. The Parties have agreed to terminats the lidgation and settls all ciaims between
them upon the terms and conditions aet forth in this Agreement. .
AGREEMENT

The Parties agree as follows:
1.0 Mutual Release and Discharge

1.1 In consideration of the paymants sst forth In Section 2 beiow and other
oonsiderstion provided for In thia Agrgement, the Pwties, their successors and assigns hereby
completaly and unconditionally walve, ralesee and forever discharge each other from any and all
past, present or future claims, liability, demands, obilgations, actions, causes of action, rights,
damagea, costs, josses of sarvices, mxpersas, and compensation of any nature whatsoever,
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whether besad on a tort, contract or other theary of recovery, which the Parties now have or
which may hereafier accrue of otherwise be acquired, on account of, arise out of or may In any
way grow out of, or which are ths subject of the Lawsuit (and all relsted pleadings), inciuding
without fimitation, any and all known or unknown cialms relgting to Petitioner's sccount (acecount
no, SEREENIBNRS-001) with Respondent or any future ciaims of Pstitioner's representatives, which
heve resultad or may resuit from the afleged acts of the Respondents. The Parties specificaily
and imevocsbly release and diacharge each ofher, thelr agents, employees and servants,
directors, curment and former rustees, administrsiors, empicyses and sgents, whether in ther
official or Individual capaciies, from any and @l obilgations, ciaims, demanda, judgments or
causes of action of any Kind whatsoever In tort, contract, by statute or any other basis for
compensatory, punitive or other damages, expenses, reimbursements or costs of any kind,
including but not Imitad to sttorney’s fees, sult costs, interesl and every federal state ang local
taw clelm which the Partios have of may have, whether statutory of common iaw. This relesse s
imended o be {uf and unconditional and the Partles acicvowiadge and agree that this relssss
forever extinguishes, without exception, every inown and uniqiown, past, present and future
claims, rights and demands that the Parties may hava against sach other,

12 This releese and discherge shell also apply to Respondents’ past, present and
future officers, directors, stoakholders, atlomeys, altomeys-in-fict, agents, servants,
represantatives, amployees, subsidiaries, affliiates, member campanies, partners, predecessors
and succesaars in Intarest, and assigns and il other persons, frms or corporutions with whom
any of tha former have baan, are now, or may heraaftar be afffiated.

1.3 This relesse snd dischargs, on the part of the Petidoner, shall be a fully binding
and & compiele setiiement among the Petitioner, the Respondents, Respondent’s past, present
and futre oficers, direclors, stockhoiders, aftomays, attomeys-in-fact, agents, servants,
representatives, smpicyees, subsidiaries, sffilates, member comparies, pariners, pradecessors
and succéesors In Intersst, and assigne and all other persons, firms or corporations with whom
any of the former have been, are now, or may hervafter, be affilated and their assigns and
BUCCO8SOrS.

, 1.4 The Partles acknowiedge and agree that the rolsase and discharge set forth
above is & general relgese. The Parties expressly waive and assume the risk of any and al
claima for dameges which exist as of this date, but of which the Parties do not know or suspect o
axist, whether through ignorance, oversight, erur, negligence, or otherwise, and which, if known.
would materially sffect the Puarties’ respective decision 10 entsr into this Settlement Agreement.

1.8, This Agreamant and sstiement do not corstituie an sdmission by the Partes of any
violagion of any federal, state or local law, regulation or local requirament, contractual obigetion
or any duty whatsosver whether basad In statuts, regulation, common law or otherwise, The
Parties axqressly deny that any llabity or any such victation has occurred to any other person,

antity or authority. :

in consideration of the ralease set forth adove, the Petiticner agress o pay Respondant
he suma outiinad in Section 2 beiow:

20 Paymanis

2.1, For and I considerston of he mutual promises and agreements contained
herein, and for other good and valuable considerstion, the receipt and sufficlency of which is
hereby acknowiedged, and intanding to be legadly bound hereby, the Parties agree 1 settie their
dispute for the sum of $44,339.21, This figure represents & twenty-five percant (25%) good falth
reduction of the disputad amount (I.s., $81,786.53) and ls continent upon full complance with the
payment terme noted under Sacion 2.2 of this Agresmnent. it s understcod and agreed io by the
Partes that this sstiamsnt /s 8 compromise of & deputed claim, and the payments ars not (o be

(713484 1rov 11.7.08) 2
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construed a8 an admission of liabiity on the part of the Respondents, by whom leblity 's
axpressly denied.

22 Respondenis have agreed 1o permk Petitioner (o0 make the following peyments
on the dates specified bslow: :

a.  $5.000.00 to be paki within thirty (30) days after final dacision of the New
Jersey Board of Public Utlities approving the within settlement,

b.  $30,000.00 fo be paid on July 1, 2009; and
¢.  $11.339.23 to be pald on July 1, 2010.
The above represants the “Deferred Payment Plan.’

23 All payments shall be mada payable 1o *Ellzabethtown Gas” and forwarded Io the
! following individual, uniess notified by the Respondent, in writing, that payments
should be directed algewhere:

Gina ODonnell, SBupervisor, Enargy Aseistance Administration
Bliiing Services

300 Connell Drive, Sulte 3000

Seriday Heights, NJ 07922

30 Payee's Rights to Payments

3.1. Patitioner acinowledges that the Deferred Payment Plan can be accelerated by
Patitioner, but cannot be further deferred, Increasad or decressed by the Respondent.

3.2 Petitionsr may submit slecironic payments on the payment due dates as provided
under 2.2 of this Agreemant. However, any supplemental costs associated with the use of
slectionic Transfers will by bome by the Petitioner and '8 not the responsibiity of ihe

Respondents.
40 Breach of Agresment

4.1 if payment i3 not recalved by Respondent when due, Respondent’s counsai shall
give written notice by facsimile and certified mall to Pslitionar's coungal. Petitionaer shall have two
(2) days to cure the default In the svent e default by Pstitioner is not cured within the tme
specified, Respondent may then maks an spplication to the Clark of the Court, on notice to
counsel for Pedtioner, for the entry of a judgment in the amount sought of $61,785.63, plus costs
and attomey’s feas, iass the amount of any psyments received.

8.0 Compllance

5.1 The Parties shell comply with the lterms of this Settlement Agreement within thirty
{30) days of the final decision in this matter 'ssued by the Board of Pubilc Utllidea.

§.0 Represantation of Comprehension of Document

8.1 In entering inlo thie Setiemeni Agresment, the Partice reprasant that they have
relied upon the advice of thelr atiomeys who ere the sttomays of thedr own choica, concarming the
logal and Inoome tax consequencas of this Semlemont Agreement; that the tamms of this
Setament Agreement have been compictely reed and axplained to the Parties by ther

{T13484v1rev 11.7.08) 3
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respective sttomeys; and the terms of this Setlement Agresment are fully understood and
volurtarfly acceptod by the Parties. ‘

7.0 Warranty of Capacity to Exscuts Agrsament

7.1 The Parties represent and warrant that no other person or antity has, or haa had, any
interest In the claime, demands, obligations, or causes of action referred to in this Settlement

recaive tha sums specifiad in it and that nelther Party has soid, , trensferred, conveysd
or otherwiss disposed of any of the claims, dernands, obligations or causes of action referred to
In this Settiemant Agreement.

8.0 Ng Claime Parmitted/Covenant Not i¢ Sue

8.1 Patitioner forever waives every right to flle or bring against Respondente any charge
or Potition on thoir own bahalf and/or t0 participate as a complainant, charging party in any
charge or Petition which may be made by ancther paraon or organization on ther behalf, with
respect o any and all claims which were or may have been get forth In the above-refersnced
action before any federal, state, or local court or sdministrative agency against the Respondents.
Such actions Include, but shall not be imitsd to any class-action lawsuits brought where
Petiioner may be potential class membaers, subrogstion ltawsuits, or any kind of regulatory
asnforcament actions where Pstitioner may be entitiad to compensation for damages which could
have been aseerted In this claim. Should any such charge or Petilon be fled, Petitioner agreas
that they will not accept any reilef or recovery therefrom. Petitioner confirms that no euch charge,
Petition, or action exdsts in any forum or form other than the Lawsult (which s being dismissed
with prejudics). Except as prohibited by law, In the svant that any such charge, Petition or action

9.0 Non-Disparagement Clause

8.1 The Board of Trustees of the Greanwich Board of Education and thelr attomay,
Sidnoy A. Sayovitz, agres not 10 make any disperaging or derogatory comments (o the media,
whether true, falss, or mere opinion, about the Raspondents, or Reaapondent’s present and former
parents, subsidiaries, directors. officers, employees, sgents, attomeys, and beneficiaries, and
thelr succeseors and assigns, concsming he svenis and circumstiences giving rise to the
Petition; the investigation of those events and circumnstances by the Respondent and this

Agreemant,

10.0 Taxes

10,1 The Parties acknowledgs and agree thatl they are sciely and exciusively
responsitiie to satisfy any and all tax obligations, Inciuding applicable state, faderal and local
zreas that may Do requirad by law 10 be paid from the proceeds of the settiement provided for in
this Agrsemant. Respondents shall not assuma sny tax igbility on behalf of the Petitioner,

110 Attoneys Fess and Costs
11.1 The Partles agrees that they will bear thalr own costs and attorney’s faes which
have been Incurred In connection with ther caime, the Lawsuit and this Agrsement, that no

amounts gther than the payment to be made pursuant to Section 2 of this Agreement shel be
sought or awad 1o Respondents of thelr atiomays.

(743400v1rav 11.7.08) 4
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12.0 Entire Agreemant

12.1 Thie Agreement contains the soke and snfire agreement between the Partles hareto
and fully suparsedes any and all prior sgresmaents and understanding pertalning to the subject
matter hersof, The Parties represent thet prior to axecuting this Agreemant, they consulted with
an alormney, obtained the advice of counsel of their choice and that they have not relled upon any

tlon or statement not set forth in this Agreement. No other promises shafl be binding
unless In writing, signed by the Parties hersto and expressly stated to be an amendment to this

Agresment.
13.0 Severability

13.1 Peltioner agrees that if any court deciares any portion of this Agreement
menforeegbb.memhmpormmmfuny snforcasble.

140 Govarning Law

14.1 This Setiement. Agreament zhail be construed and interpreted in sccordance with
the laws of the State of New Jarsay. __—

15.0 Additdonal Documents
18.1 All Parfes agres to cooperata fully and exscute any and all supplementary

documerrts undtotakoulsgdlﬂonalmwlchmaybenmwyorappmpﬂatemmmu
force and sffect 1o the basic larms and intent of this Sstlemant Agreement.

16.0 Entire Agreement and Successors In Interest

18,1 This Setlement Agreament containg the sntire agreement between the Patitioner
and the Reepondents with regard to the matters set forth In & and shell bs binding upon and inure
3&@#0\‘“ executors, administrators, personal represantatives, successors and assigns

17.0 No Aasignments

17.1 No party to this Agreemaent may aasign any of its benefits or delegate any of is
duties thereunder without the express writtean consent of ak sther Parties evidenced by a duly
amwmdmwtedwnﬁenamnmt.
18.0 No Walver of Breach

18.1 Nu breach of any provision hareof can be walved uniess done 8o expressly and in
writing. Express waiver of any ane breach shall not ba deemed a waiver of any other breach of
same of of any other provision hereof

10.0  Authorship

19.1 Each of the Partles and is counee have reviewed and revised this Agrsemant, and
the normal rule of conatruction, provkiing that any ambigulios are to ba regolved ageinst the
drafing party, shell not be empioysd in the interpretation of this Agreement. This Agreement
represants the joint drafing offorts of all Purtes.
20. Dismissal

204 Upon compltance of the terms of this Sotiement Agraemaent, Petitioner's Lawsun
shall be deemaed dismissad with prejudics.

(713484v1<0v 11.7.08) 5
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21.0 Effectivenass

21.1 The terms and condiions of this Agreement shall become binding and effective
upon each Party only upon exsoution by the Petitioner, It 3 understood, however, thet this
Agreement may be axecutad in counterparts, sach of which shall be desmed an original, but all of
which, when taken togsther, shall constitute one and the same Agreement.

SIGNING THIS R

212 8

a. THEY HAVE READ IT;

b. THEY UNDERSTAND T AND KNOW THAT THEY ARE GIVING UP
IMPORTANT RIGHTS AND THAT THEY ARE GIVING UP SUCH RIGHTS OR
CLAIME TO RESQLVE AN OUTSTAMDING DISPUTED DEBT;

¢ THEY AGREE TO ABIDE BY ALL OF THE OBLIGATIONS IN THIS RELEASE;

d. THEIR ATTORNEY NEGOTIATED THIS AGREEMENT WITH THEIR FULL
KNOWLEDGE, COMNSENT AND AUTHORIZATION;

a. THEY HAVE BEEN ADVISED TO GONSULT WITH THEIR ATTORNEY PRICR
TO EXECUTING THIS RELEASE AMD HAVE IN FACT DONE SO;

f. THEY HAVE SIGNED THE RELEASE KNOWINGLY AND VOLUNTARILY,

PETITIONER, BOARD OF EDUCATION OF
THE TOWNSHIP OF GREENWICH

W_M&_M_ML_* WITNESS:
Print Name .

e

Lo Lesdons
Sz Vi

RESPONDENT, PIVOTAL UTILITIES HOLDINGS,
INC., d/b/a ELIZABETHTOWN GAS, NUI CORPORATION,
AGL RESOURCES, INC,

B CONALD F. CARTER me
" Print NSNS TeSont Bt sl Mareger *
T8 €0

Signature

(713404v1-rv 11.7.08) 6



SCHENCK, PRICE, SMITH & KING, LLP

ATTORNEYS AT LAW
PARAMUS OFFICER hingt SIDNEY A. SAYOVITZ
COUNTRY CLUB PLAZA 10 Was on s_mct ADMITTED IN NJ AND DC
SUITE 100 PO. BOX 903
WEST 115 CENTURY ROAD Morristown, NJ 07963.0905 DIRECT LINE: (973) $40-7356
PARAMUS, NJ 07652 EMAIL: SAS@SPSK.COM
TELEPHONE: (201) 262-1600
NEW YORK OFFICE
305 BROADWAY, SUITE %00
NEW YORK, NY 10007
(212) 822-1436

December 18, 2008

Office of Administrative Law Judge Cookson
PHONE: 973-648-6018

973-648-6124

FROM Sidney A. Sayovitz
15628-8

Greenwich Township Board of Education v.
Elizabethtown Gas Company

PLEASE CONTACT Joyce ON EXT. 7405 IF THERE IS A PROBLEM WITH THIS TRANSMISSION



SCHENCK, Prickg, SmitH & King, LLP

ATTORNEYS AT LAW SIDNEY A SAYOITE
PARAMLS OFFICE 10 Washington Street ADMITTED IN NJ AND DC
COUNTRY CLUB PLAZA P.O. Box 905 DIRECT LiNE: 973 548
PARAMUS.N] o7esd Morristown, NJ 07963-09C5 EMAIL SASGSPSECOM
TELEPHONE: (201) 262-1400
NEW YORK OFFICE Tclephonc: (973) 539-1000
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December 18, 2008

Via Facsimile (973-912-9212) and Federal Express

Toni A. DeGennaro, Esq.

Hardin, Kundla, McKeon & Poletto
673 Morris Avenue

P.O. Box 730

Springfield, New Jersey 07081-0730

RE: Greenwich Township Board of Education v.
Elizabethtown Gas Company
File 454.33580

Dear Toni
Enclosed please find three (3) settlement agreements which have been executed on behalf of

the Greenwich Board of Education. Kindly have your client sign these originals. I would appreciate it
if you could file an executed set with the judge and retur one to me for my records.

Thank you.
Very trul); yours,
wy C A
SAS:jmh Sidnc)'ll fl Sayovitz Il_r"

Enc.
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This Settlement Agreement and Release (the “Settiement Agreement”) is made and entered into
this 'gs day of November, 2008, by and between:

“Petitioner” Greenwich Board of Education
and
“Respondents” Pivotal Utilities Holdings, Inc., d/b/a Elizabethtown Gas, NUI

Corporation, AGL Resources inc., and their respective parents,
subsidiaries, affiliates, predecessors, successors and assigns, and
sach of their respective officers, directors, agents, amployees,
stockholders and representatives, improperly pieaded as
Elizabethtown Gas

(Collectively referred to as the “Parties”)
Recitais: :

A Petitioner filad a Petition for a Hearing (the “Lawsuit”) against Pivotal Utilities
Holdings, Inc., d/b/a Elizabethtown Gas, NUI Corporation, and AGL Resources Inc., improperly
pleaded as Elizabethtown Gas (“Respondents”™), with the Board of Pubiic Utilities ("BPU") on or
about Octaber 19, 2006. Respondents filed an Answer to the Petition on or about November 20,
2006 and the BPU transferred the contested matter io the Office of Administrative Law in Newark,
New Jersey under Docket No. GC06100735U. The Petition arose from an invoice Petitioner
received from Respondent on September 21, 2005 in the amount of $61,785.63. In the Petition,
Petitioner disputed this amount and alleged it owed no additional monies to Respondents,
pursuant to N.JAC. 14:3-4.7(c), effective during this time period. Respondents sought to
recover the sum of $61,785.63 from Petitioner arising from a meter that allegedly failed {o register
gas consumption from September 23, 2003 through April 11, 2005 at Petiticner's place of
business located at Dori Place in Stewartsville, New Jersey maonies.

B. The Parties desire to enter into this Settlemnent Agreement in order to provide for
certain payments in ful settiement and discharge of ail ciaims which are, or might have been, the
subject matter of the Petition, upon the terms and conditions set forth betow.

C. The merits of Petitioner's claims are in dispute and have not been adjudicated,
and Respondents admit no liability or wrongdoing but have reasons to desirs amicabie resolution
of the matter, inciuding the avoidanca of additional costs and disruption caused by continuing to
litigate this matter.

D. The Parties have agreed to terminate the litigation and settle all claims between
them upon the terms and conditions set forth in this Agreement.

AGREEMENT

The Parties agree as follows:
1.0 Mutual Release and Discharge

1.1 In consideration of the payments set forth in Section 2 below and other
consideration provided for in this Agreement, the Parties, their successors and assigns hereby
completely and unconditionally waive, release and forever discharge each other from any and all

past, present or future claims, liability, demands, obligations, actions, causes of action, rights,
damages, costs, losses of services, expenses, and compensation of any nature whatsoever,



whether based on a tort, contract or other theory of recovery, which the Parties now have or
which may hereafter accrue or otherwise be acquired, on account of, arise out of or may in any
way grow out of, or which are the subject of the Lawsuit (and all related pleadings), including
without limitation, any and all known or unknown claims relating to Petitioner's account (account
no. GEMBSRRINS-001) with Respondent or any future claims of Petitioner's representatives, which
have resulted or may resuit from the alleged acts of the Respondents. The Parties specifically
and irrevocably release and discharge each other, their agents, employees and servants,
directors, current and former trustees, administrators, employees and agents, whether in their
official or individual capacities, from any and all obligations, claims, demands, judgments or
causes of action of any kind whatsoever in tort, contract, by statute or any other basis for
compensatory, punitive or other camages, expenses, reimbursements or costs of any kind,
including but not limited to attomey’s fees, suit costs, interest and avery federal state and local
jaw ciaim which the Parties have or may have, whether statutory or common law. This release is
intanded to be full and unconditional and the Parties acknowledge and agree that this release
forever extinguishes, without exception, every known and unknown, past, present and future
claims, rights and demands that the Parties may have against each other.

1.2 This release and discharge shall also apply to Respondents’ past, present and
future officers, directors, stockholders, attomeys, attomeys-in-fdct, agents, servants,
representatives, employees, subsidiaries, affiliates, member companies, partners, predecessors
and successors in interest, and assigns and all other persons, firms or corporations with whom
any of the former have bean, are now, or may hereafter be affiliated.

13 This release and discharge, on the part of the Petitioner, shail be a fully binding
and a complete settiement among the Petitioner, the Respondents, Respondent’s past, present
and future officers, directors, stockholders, attomeys, attomeys-in-fact, agents, servants,
representatives, employees, subsidiaries, affiliates, member companies, partners, predecessors
and successors in interest, and assigns and all other persons, firms or corporations with whom
any of the former have been, are now, or may hereafter, be affillated and their assigns and

SuUCCessors.

1.4 The Parties acknowiedge and agrse that the releasa and discharge set forth
above is a general release. The Parties expressly waive and assume the risk of any and ati
claims for damages which exist as of this date, but of which the Parties do not know or suspect to
axist, whether through ignorance, oversight, error, negligence, or otherwise, and which, if known,
would materiaily affect the Parties’ respective decision to anter into this Settement Agreement.

1.5. This Agreement and settiement do not constitute an admission by the Parties of any
violation of any federal, state or local law, regulation or local requirement, contractual obligation
or any duty whatsoever whether based in statute, regulation, common law or otherwise. The
Parties expressly deny that any liability or any such violation has occurred to any other person,
entity or authority.

In consideration of the release set forth above, tha Petitioner agrees to pay Respondaent
the sums outlined in Section 2 below:

2.0 Payments

2.1, For and in consideration of the mutual promises and agreements contained
herein, and for other good and vaiuable consiceration, the receipt and sufficiency of which is
hereby acknowledged, and intending to be legaily bound hereby, the Parties agree to settle their
dispute for the sum of $48,339.23. This figure represents a twenty-five percent (25%) goed faith
reduction of the disputed amount (i.e., $61,785.63) and is continent upon full compliance with the
payment terms noted under Section 2.2 of this Agreement. It is understood and agreed to by the
Parties that this settlement is a compromise of a disputed claim, and the payments are not to be

(713494v1-rev 14 7 08)
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construed as an admission of liability on the part of the Respondents, by whom liabiiity is
expressly denied.

22 Respondents have agreed to permit Petitioner to make the following payments
on the dates specified beiow:

a. $5.000.00 to be paid within thirty (30) days after final decision of the New
Jersey Board of Public Utilities approving the within settiement;

b. $30,000.00 to be paid on July 1, 2009; and
c. $11,339.23 to be paid on July 1, 2010,
The above répresents the “Deferred Payment Plan.”

2.3 All payments shall be made payable to “Elizabethtown Gas” and forwarded to the
following individual, unless notified by the Respondent :n writing, that payments
should be directed elsewhere:

Gina O'Donnell, Supervisor, Energy Assistance Administration
Billing Services

300 Connell Drive, Suite 3000

Barkley Heights, NJ 07922

3.0 Payee’s Rights to Payments

3.1. Petitioner acknowledges that the Deferrad Payment Plan can be accelerated by
Petitioner, but cannot be further deferred, increased or decreased by the Respondent.

3.2 Petitioner may submit electronic payments on the payment due dates as provided
under 2.2 of this Agreement. "However, any supplemental cosis associated with the use of
electronic transfers will by bome by the Petitioner and is not the responsibility of the
Respondents.

40  Breach of Agresment

4.1 If payment is not recaived by Respondent when due, Raspondent's counsel shall
give written notice by facsimile and certified mail to Patitioner's counsel, Petitioner shall have two
(2) days to cure the default. In the event a default by Petitioner is not cured within the time
specified, Respondent may then make an application to the Clerk of the Court, on notice to
counsel for Petitioner, for the antry of a judgment in the amount sought of $81,785.63, pius costs
and attorney’s fees, less the amount of any payments received.

5.0 Compllanco

5.1 The Parties shall comply with the terms cf this Settlement Agreement within thrrty
(30) days of the final decision in this matter issued by the Board of Public Utilities.

€.0 Representation of Comprehension of Document
6.1i In entering into this Settlement Agreement, the Parties represent that they have
relied upon the advice of their attorneys who are the attorneys of their own choice, concerning the

fegal and income tax consequences of this Seftiement Agreement; that the terms of this
Settlement  Agreement have been completely read and explained to the Parties by their

(713494v1-rev 11.7.08) 3



respective attomeys; and the terms of this Settlement Agreement are fully understood and
voluntarily accepted by the Parties.

7.0 Warranty of Capacity to Execute Agreement

7.1 The Parties represent and wamant that no other person or entity has, or has had, any
interest in the claims, demands, obligations, or causes of action referred to in this Setlement
Agreement, except as otherwise set forth herein; that the Parties have the sole right and
exclusive authority to execute this Settlement Agreement and the right and exclusive authority to
receive the sums specified in it; and that neither Party has sold, assigned, transferred, conveyed
or otherwise disposed of any of the ciaims, demands, obligations or causes of action referred to
in this Settlement Agreement.

8.0 No Claims Permitted/Covenant Not to Sue

8.1 Petitioner forever waives every right to file or bring against Respondents any charge
or Petition on their own behalf and/or to participate as a complainant, charging party in any
charge or Petition which may be made by another person or organization on their behalf, with
regpect to any and all claims which were or may have been set forth:in the above-referenced
action befors any federal, state, or locai court or administrative agency against the Respondents.
Such actions include, but shall not be limited to any class-action lawsuits brought where
Pstitioner may be potential class members, subrogation lawsuits, or any kind of regulatory
enforcement actions where Petitioner may be entitled to compensation for damages which could
have been asserted in this claim. Should any such charge or Petition be fied, Petitioner agrees
that they will not accept any relief or recovery therefrom. Petitioner confirms that no such charge,
Petition, or action exists in any forum or form other than the Lawsuit {which is being dismissed
with prejudice). Except as prohibited by law, in the svent that any such charge, Petition or action
is filed by or on behalf of Petitioner, it shall be dismissed with prejudice upon presentation of this
Agreement and Respondents reserve the right to pursue any remedy and damages they may
have resuiting from any breach of this section of the Agreement as permitted by law.

9.0 Non-Disparagement Clause

9.1 The Board of Trustees of the Greenwich Board of Education and their aitorney,
Sidney A. Sayovitz, agree not to make any disparaging or derogatory comments to the media,
whether true, false, or mere opinion, about the Respondents, or Respondent’s present and former
parents, subsidiaries, diractors, officers, empioyees, agents, attomeys, and beneficiaries, and
their successors and assigns, conceming the evenis and circumstances giving rise to the
Petition; the investigation of those events and circumstances by the Respondent, and this
Agreament.

10.0 Taxes

10.1 The Parties acknowledge and agree that they are solely and exclusively
responsible to satisfy any and all tax obligations, ncluding applicable state, federal and local
taxes that may be required by law o be paid from the proceeds of the settiement provided for in
this Agreement. Respondents shail not assume any tax liabiiity on behalf of the Petitioner.

11.0 Attorneys Fees and Costs
111 The Parties agrees that they will dear their own coste and atlorney’s fees which
have been:incurred in connection with their claims, the Lawsuit and this Agreement, that no

amounts other than the payment to be made pursuant lo Section 2 of this Agreement shall be
sought or owed to Respondents or their attomeys.

(713494v1-rev 11.7.08) 4
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Entire Agreement

12.1 This Agreement contains the sole and entire agreement between the Parties hereto
and fully supersedes any and all prior agreements and understanding pertaining to the subject
matter hereof. The Parties represent that prior to executing this Agreement, they consulted with
an attomey, obtained the advice of counsel of their choice and that they have not relied upon any
representation or statement not set forth in this Agreement. No other promises shall be binding
unless in writing, signed by the Parties hereto and expressly stated to be an amendment to this
Agreement.

Severability

13.1 Petitioner agrees that if any court declares any portion of this Agreement
unenforceable, the remaining portions shall be fully enforceable.

4.0 Governing Law

14.1 This Settiement Agreement shall be construed and interpreted in accordance with
the laws of the State of New Jersey. f

15.0 Additional Documents

15.1 All Parties agree to cocperate fully and execute any and all supplementary
documents and to take all additional actions which may be necessary or appropriate to give full
force and effect to the basic terms and intent of this Settlement Agreement.

16.0 Entire Agresment and Successors In interest

16.1 This Settlement Agreement contains the entire agreement between the Petitioner
and the Respondents with regard to the matters set forth in it and shall be binding upon and inure
to the benefit of the exacutors, administrators, personal representatlves succassors and assigns
of each.

17.0 No Assignmaents

17.1 No parly to this Agreement may assign any of its benefits or delegate any of its
duties thereunder without the express written consent of all other Parties evidenced by a duly
authorized and executed written agreement.
18.0 No Waiver of Breach

18.1 No breach of any provision hereof can be waived unless done 30 expressly and in
writing. Express waiver of any one brsach shall not be deemed a waiver of any other breach of
same or of any other provision heracf

19.0  Authorship

19.1 Each of the Parties and its counsel have reviewed and revised this Agreement, and
the normal rule of construction, providing that ary ambiguities are to be resolved against the
drafting party, shall not be employed in the interpretation of this Agreement. This Agresement
represents the joint drafting efforts of all Parties.
20.  Dismissal

20.1 Upon compliance of the terms of this Setiement Agreement, Petitioner's Lawsuit
shall be deemed dismissed with prejudice.
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21.0 Effectiveness

21.1 The terms and conditions of this Agreement shall become binding and effective
upon each Party only upon execution by the Petitioner. It is understood, however, that this
Agreement may be executed in counterparts, each of which shall be deemed an original, but all of
which, when taken together, shall constitute one and the same Agreement.

21.2 BY SIGNING THIS RELEASE PETITIONER REPRESENTS:

a. THEY HAVE READ IT;

b. THEY UNDERSTAND (T AND KNOW THAT THEY ARE GIVING UP
IMPORTANT RIGHTS AND THAT THEY ARE GIVING UP SUCH RIGHTS OR
CLAIMS TO RESOLVE AN OUTSTANDING DISPUTED DEBT;

c.. THEY AGREE TO ABIDE BY ALL OF THE OBLIGATIONS IN THIS RELEASE;

d. THEIR ATTORNEY NEGOTIATED THIS AGREEMENT WITH THEIR FULL
KNOWLEDGE, CONSENT AND AUTHORIZATION;

e. THEY HAVE BEEN ADVISED TO CONSULT WITH THEIR ATTORNEY PRIOR
TO EXECUTING THIS RELEASE AND HAVE IN FACT-DONE SO;

f. THEY HAVE SIGNED THE RELEASE KNOWINGLY AND VOLUNTARILY.

PETITIONER, BOARD OF EDUCATION OF
THE TOWNSHIP OF GREENWICH

By: //\‘(f’:")mc M Ve WITNESS:

V4 4
(Z/’)'/ 2 L L2 /(‘-r/-—/”"— W‘/

Print Name

Dﬁ;’ s ;'J /)f/’ &; }ﬁr“ rd
Print Title <

RESPONDENT, PIVOTAL UTILITIES HOLDINGS,
INC., d/b/a ELIZABETHTOWN GAS, NUI CCRPORATION,
AGL RESOURCES, INC.

By: WITNESS:

Print Name

Print Title

Signature
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Re: Initial Decisions for Receipt

We are hereby forwarding to you the following decisions from the office of
Administrative Law. Receipt is acknowled
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