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MORRIS COUNTY IMPROVEMENT AUTHORITY AND DOCKET NOs. EC12121089V -
SOMERSET COUNTY IMPROVEMENT AUTHORITY EO12121144V and

MOTION FOR RECONSIDERATION EO13040331V

Party of Record:

Stephen B. Pearlman, Esq., on behalf of the Morris County improvement Authority and the
Somerset County Improvement Authority

BY THE BOARD:

The Morris County Improvement Authority and the Somerset County Improvement Authority
(the “IAs”) have moved for reconsideration of the Board’s Orders in the above-captioned
matters, issued May 8, 2013 and May 10, 2013 ("May 8 Order” and “May 10 Order’) arguing
that the Board used the wrong legal standard when determining whether applicants should be
approved as “connected to the distribution system” pursuant to L. 2012, ¢, 24, sec. 3 (“Solar
Act”), codified as N.J.S.A. 48:3-87 (s) (“Subsection s”).

BACKGROUND

As described in more detait in the May 8 and May 10 Orders, the Solar Act, a bi-partisan effort
to stabilize the solar market, was signed into law by Governor Chris Christie on July 23, 2012,



and took effect immediately. The law amends N.J.S.A. 48:3-51 and N.J.S.A 48:3-87,
provisions of the Electric Discount and Energy Competition Act (“EDECA”"), which requires,
among other things, that retait sellers of electricity comply with the State’s renewable portfolio
standards {"RPS"). The RPS§ encourage the production of renewable energy.

Prior to the Solar Act, whether solar generated electricity could be the basis for an Solar
renewable energy Certificates (SRECs) usabie for RPS compliance depended on meeting the
requirements of NJA.C. 14:8-2, including but not limited to pre-registration through N.J.A.C.
14:8-2.4, which is commonly referred to as the SREC Registration Program (“SRP”). One of the
RPS requirements is that the energy be generated at a facility issued a Certification Number
through the Board’s registration process. See N.J.A.C. 14:8-2.4(a). The registration process
includes an application and review process to determine whether a solar facility meets SREC
eligibility requirements. N.JA.C. 14:8-2.4(f). After review is completed, and provided that
SREC eligibility requirements are satisfied, the facility is issued a conditional registration. The
notice of conditional registration, also known as the SRP acceptance letter, which includes an
expiration date twelve months from its issuance, states that if the solar facility is constructed,
which meets all program eligibility requirements including compliance with all federal, state, and
local laws, a Certification Number will be issued for the solar facility upon completion of
construction, submission of a final as-buiit package, and inspection. N.J.A.C. 14:8-2.4(N{4)(i)
and (iD).

Following conditional registration, construction of the solar facility could begin, and the facility
must be completed prior to the registration expiration date, although one extension is allowed.
See N.JAC. 14:8-2.4(f)(5) and {g). It is not until after the facility owner submits a post-
construction certification package that includes a copy of the approval from either the relevant
electric distribution company ("EDC") or PJM Interconnection, L.L.C. (“PJM"} to interconnect and
energize the facility, and after inspection of the facility or waiver of inspection per N.J.A.C. 14:8-
2.4(i) and (k}, that a Certification Number is assigned fo the facility for use in obtaining SRECs
from PJM-Environmental Information Services Generation Aftribute Tracking System ("PJM-EIS
GATS"). NJA.C. 14:8-2.4(1). See N.JAC. 14:8-2.2 (definition of “Generation Attribute Tracking
System”).

The Solar Act adds requirements that are not in the SRP for Board approval or designation of
certain projects as being “connected to the distribution system” in order to earn SRECs.
Subsection s applies to land actively devoted to agricultural or horticuitural use that is valued,
assessed, and taxed pursuant to the Farmland Assessment Act of 1864, N.J.S.A. 54:4-23.1 to -
23.24, at any time within the 10 year period prior to the effective date of the Solar Act
(*farmland”). Under Subsection s, a solar electric power generation facility on qualifying
farmiand that is not net-metered or an onsite generation facility {that is, the electricity is not
being used {o satisfy the electrical needs of structures on or adjacent to the land where the solar
facility is located) is subject to a review process by the Board to determine whether the
proposed project should be approved as connected to the distribution system and therefore
eligible to eam SRECs. N.J.S.A. 48:3-87(s)(2). This is incremental to satisfaction of the
Board’s SREC Registration Program (“SRP”} process.

After notice, a public hearing, and opportunity for oral and written comments, on November 30,
2012, Board Staff distributed the Subsection s(2) application via mass email distribution to
renewable energy stakeholders, and posted the application form on its webpage and on the
webpage of the New Jersey Clean Energy Program. Any company applying for eligibility for
SRECs under N.J.8.A. 48:3-87(s)(2) was required to submit a completed application package
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by December 17, 2012. The application required responding to twenty-seven questions, all, as
noted in the May 10 Order “designed specifically to aid Staff in making a recommendation to the
Board as to which proposed projects should be approved[.]” May 10 Order at 12-14.

As noted in the May 10 Order, Staff reviewed a total of fifty-seven applications and ranked them
according to the extent of each application’s progress toward completion.” The goal was to use
the most objective standard possible—progress toward construction completion. The key
criteria utilized by Staff to judge project progress included the application submissions regarding
project completion status, anticipated complation date, pictures of any completed construction,
and percentage of funding expended. Based on these criteria and on its field inspections of the
twelve projects which Staff determined were most advanced on the basis of the criteria, Staff
recommended for approval and the Board approved three applications. In_re the
Implementation of L. 2012 ¢ 24, N.J.SA. 48:3-87(a)(r)(s). Proceedings to Establish the
Processes for Designating Certain Grid-Supply Projects as Connected to the Distribution
System, Approval of Application for SunPerfect. inc.. W1-132, Approval of Application for OCI
Solar Power, LLC, W1-112, Approvat of Application for NJ Clean Energy Ventures, W2-058, Dkt
Nos. EO12090880V, EO012121101V, E012121106V, EO12121142V (May 8, 2013).

Staff also considered whether a project had obtained all final, non-appealable local, state, and
federal approvals and permits. Question number two on the application asked explicitly whether
approvals had been obtained and read as follows:

Have all final unappealable federal, state, regional and iocal approvals been
secured? Yes or no: .

Staff considered the possession of these approvals as a strong indicator that completion was
likely as a solar project cannot lawfully be constructed without all of these approvals. When the
applications which Staff was not recommending for immediate approval were reviewed using
this criterion as a bright line, Staff recommended, and the Board approved, deferral of final
decision for twenty of the fifty-seven projects, with final determinations to be made following
development of additional evaluation criteria and submission of additional information. May 10
Order at 50, 57.

Thirty-four projects remained. Seven projects failed to meet the minimum statutory criteria and
were denied on that basis. Finally, Staff determined that the remaining twenty-seven
applications were neither substantially completed nor had received all final, non-appeatable
approvais and permits. Staff recommended that these applications be denied and the Board did
$0.

The IAs, representing Morris and Somerset Counties, are among the stakeholders submitting
comments to the Board in regards fo proposed grid supply projects in the State after passage of
the Solar Act. See November, 15, 2012, letter from Inglesino, Pearlman, Wyciskala & Taylor,
LLC on behalf of the {As. Both counties have provided financing through bonds for 26
megawatts of net-metered solar energy projects, and in their comments thoroughly detailed their
dependency on a stable SREC market to make these projects cost-effective. |bid. They further
claim that any grid-supply project approvals would cause the trading value of an already over-
supplied SREC market to further decrease. [bid. Thus, the iAs advised the Board to be very

' *Completion” includes all the activities required in developing a project, including but not limited to
construction.
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stringent when considering grid-supply project applications, and to strictly adhere to the Energy
Master Plan’s (the "EMP") preference for net-metered projects pursuant to N.J.S.A. 52:27F-15.
The Board noted the |As comments in its May 8 Order, and advised that the Roard awards
under Subsection s were based upon “the most objective standard possible: progress toward
construction completion. Receipt of all federal, state and local approvals has also been deemed
relevant to determining the status of a project.” See May 8 Order at 8,

MOTION FOR RECONSIDERATION

On May 23, 2013, the 1As filed a Letter Brief in support of their Motion for Reconsideration of the
Board's May 8, 2013 and May 10, 2013 Orders (“IA Brief"). The |As generally request that the
Board reconsider its findings in the May Orders as failing to give adequate weight to the Energy
Master Plan ("EMP"), failing to implement the EMP to the “maximum extent practicable and
feasible,” and for failing to address policies under N.J.S.A. 48:3-87(r) (“Subsection r'). 1A Brief
at 1-2.

First, the lAs argue that the Board failed to adhere to the dictates of N.J.S.A. 52:27F-15 when
reviewing Subsection s applications, i.e. that all of its decisions must implement the EMP “to the
maximum extent practicable and feasible.” See A Brief at 3-6. The |As further maintain that
the EMP articulates a clear preference for net metered projects and strongly discourages
farmland projects. Id. at 4. Thus, all Subsection s applicants that began developing farmiand
projects after the issuance of the draft EMP did so “at their own risk,” and any claim by the
applicants that they should be awarded SREC status based on project expenditures is irrelevant
because their projects are statutorily disfavored. Ibid. The iIAs further claim that the Board
never directly addressed this concern when responding to their comments, and the Board only
noted that it would take action under the Solar Act "keeping in mind" the provisions of the EMP.
Id. at 3-4. Thus, the Board was effectively creating a balancing test whereby it weighed the
need to offset SREC market volatility with the concomitant need for additional market
participation, a test which the 1As argue is in complete contravention to the mandates of the
EMP. id. at 4-5. The IAs claim that the Board is thus statutorily required to change its standard
of review, and implement the EMP to the “maximum extent practicable and feasible” when
reviewing each application. Id. at 5. The lAs assert that utilizing this standard of review will
fead to an “unambiguous result,” and that all twenty-one (21} applications which were previously
deferred will be summarily rejected by the Board. id. at 6.

Second, the 1As argue that the criteria cited in the May 8 order are “unreasonable, unlawful, and
not conclusive, and thus creates additional uncertainty, adding to the volatility of the SREC
market and undermining the intent of the Solar Act.” |d. at 6-8. The |As note that the Board
recognizes that the SREC market is oversupplied and the Solar Act was passed to provide
stability to the New Jersey SREC market, and claim the May 8 order makes clear that the
Board's approval of projects “as connected to the distribution system” is limited to projects that
would not cause further volatility in the New Jersey solar market. Id, at 6. However, the lAs
further argue that the Board contributed to this market volatility by adding construction
completion as its key approval criterion. Id. at 7. More specifically, the |As claim that the
Board's deferral of twenty-one (21) projects totaling 230 MW creates uncertainty in the SREG
market and will have an immediate economic impact on net-metered projects (i.e., those
statutorily preferred by the EMP). lbid. Finally, the |As assert that the Solar Act created
Subsection q to permit grid-supply developers to continue development of their projects without
creating market uncerfainty. lbid. Therefore, the IAs demand that the Board reject the
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remaining projects as “expeditiously as possible” to create certainty and be in line with the intent
of Solar Act. thid.

Additionally, the 1As argue that the Board erred by not clarifying the review process under
Section (r) in the May 8 and May 10 Orders, further adding to the uncertainty and volatility in the
SREC market. See |A Brief at 8. The IAs note that while the Board has stated in several
stakeholder meetings that grid-supply projects are not eligible to apply under Subsection r until
Energy Year 2017, the Board has erred by not putting this time frame in writing in either of its
Orders on the Subsection s applications. The 1As claim there are nearly 290 MW of solar
projects that could potentiaily fall under Subsection r, and the Board's lack of written clarification
of the start date for review of these projects contributes to volatility and uncertainty in the SREC
market af large. lbid.

DISCUSSION AND FINDINGS

Following review, the Board FINDS that nothing in the 1As’ request requires the Board to modify
or otherwise reconsider its decisions in the May 8 and May 10 Orders. Generally, a party
should not seek reconsideration merely based upon dissatisfaction with a decision. D'Atria v.
D'Atria, 242 N.J. Super. 392, 401 (Ch. Div. 1990). Rather, reconsideration is reserved for those
cases where (1) the decision is based upon a “palpably incorrect or irrational basis;” or (2) it is
obvious that the finder of fact did not consider, or failed to appreciate, the significance of
probative, competent evidence. E.g., Cummings v. Bahr, 295 N.J. Super. 374, 384 (App. Div.
1996). The moving party must show that the action was arbitrary, capricious or unreasonable.
D’Afria, supra, 242 N.J. Super. at 401.

N.JAC. 14:1-8.6 requires that a request for rehearing or reconsideration be done by a motion
that enumerates the alleged errors of law or fact, and where an opportunity is sought to
introduce additional evidence, that evidence shall be stated briefly with the reasons for failing to
provide it previously. The IAs’ motion does not conform to this rule because it only argues that
the Board made an incorrect policy determination, not that the Board incorrectly interpreted
Subsection s or made a factual error when considering any of the grid supply project
applications. The Board will not modify an Order in the absence of a showing that the Board's
action constituted an injustice or that the Board misunderstood or failed to take note of a
significant element of fact or law. Here, the Board does not find that the issues raised by the
lAs are sufficient to warrant reconsideration or modification.

While a significant element of the request renews the arguments made by the IAs in their
November 15, 2012 comments seeking to have the Board reject all Subsection s applications,
the Board has considered each of the arguments. The Board is mindful that its decisions have
a public policy impact. It is in the nature of evolving energy policy that situations require
evaluation and revaluation. Under these circumstances, the Board has considered the 1As’
positions whether or not the arguments fall strictly under the standards for reconsideration. In
so ruling, however, the Board emphasizes that it is not legally compelled to reconsider mere re-
arguments, but rather it has exercised its discretion to consider all of the arguments on the
merits.

The lAs’ request for reconsideration fails to provide new facts or a legal basis which would
justify the Board reversing its decision. The 1As base their entire claim on a subjective
interpretation of the EMP and of the legislative intent of the Solar Act. Relying almost
exclusively on three paragraphs of the EMP (a nearly 150 page document), the iAs claim that
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the section heading “Promoting Solar PV Installations that Provide Economic and Environmental
Benefit by Limiting SREC Eligibility” indicates a categorical rejection of any grid-supply project
developed on farmland. See 2011 New Jersey Energy Master Plan, December 6, 2011 at 108-
107. But the lAs fail to acknowledge that in that very same passage, the EMP states that the
“BPU should be provided with the review and certification authority for such projects to ensure
compatibility with land use, environmental, and energy policies.” Id. at 107. Therefore, although
the EMP states a general preference to limit grid supply solar development projects on
farmland, it also recognizes that the Board needs to have the discretion to balance competing
policy goals, and be able to approve such projects when they are compatible with broader
energy, environmental and land use policies. The Board did just that, and adhered to this
principle by using “construction completion” as a limiting criterion, and only approving three
projects that were ready or almost ready to begin commercial operations, and deferring others
that had already received all State and local approvals needed to begin construction. Those
projects will be subject to continued review to determine viability. As stated in the May 10
Order, that process will be open and public, and wilt continue fo provide information to the solar
community and the SREC market.

Subsection s plainly states that a grid supply project “shall only be considered ‘connected to the
distribution system’ if the facility has been approved as ‘connected to the distribution system’ by
the board” N.J.S.A. 48:3-87(s). Thus, the legislature intended to allow the Board to approve
some grid supply projects on farmland, because to construe the statutory language otherwise
wotld make it “inoperative, superfluous, or meaningless,” a practice which is “to be avoided.”

N.J. Carpenters Apprentice Training & Educ. Fund v. Borough of Kenilworth, 147 N.J. 171, 179-

180. (1996).

Moreover, the IAs claim that the Board did not consider the EMP to the ‘maximum extent
practicable and feasible” because doing so would make market volatility the Board's sole
concern and thus lead to the denial of all deferred projects. However, Subsection s aiready
makes clear the threshold requirements for approving a grid supply project: that PJM issued a
System Impact Study for the facility on or before June 30, 2011 and that the facility files a notice
with the Board within 60 days of the effective date of the Solar Act. N.J.S.A. 48:3-87(s)(2), and
then commits the approval of the project to the discretion of the Board. The Solar Act
incorporates the EMP’s preference for net-metered projects by defining those projects as
‘connected to the distribution system” in N.J.S.A. 48:3-51, while requiring that most grid supply
projects be subject to a Board approval process. With regard to proposed grid supply projects
on farmland, if the legislature wanted to add more threshold requirements for Subsection s
approval, it clearly could have done so. Unlike the evaluation of proposed projects under
N.JL.S.A. 48:3-87(r), the legislature left development of the additional criteria to the Board. The
Board determined, per its discretion in approving projects, that the stage of development of new
grid supply projects must be taken into account in the approvai process, and it did not altogether
discount market volatility because it used “construction completion” as a limiting criterion for
approval,

Although the Board fully acknowledges the importance of clarifying Subsection r requirements,
that is not the subject of its May 8 and May 10 Orders. The Board fimited its May 8 and May 10
Orders to the matters before it - whether or not to approve the 57 Subsection s project
applications for designation as “connected to the distribution system” to qualify for SRECs. The
Board has been informed that Staff has begun the stakehoider process that will develop the
procedures to be incorporated into rules for projects seeking designation under Subsection r.
The |As are welcome to participate fully in that proceeding.
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The Board has reviewed the motion for reconsideration, the supporting documentation, and
Staff's prior recommendation. The Board FINDS that it acted within its statutorily granted
discretion to approve or deny Subsection s applications pursuant to the criteria developed by
Board Staff with the goal of determining the likefihood of construction completion and thereby
reduce uncertainty in the solar market. Notwithstanding the 1As’ claim that Morris and Somerset
Counties may suffer economic hardship if volatility continues in the SREC market and therefore
all grid supply applications should be rejected, the Board must consider a broader statewide
policy for solar market development, as well as implications for individual project development,
and properly did so when reviewing applications pursuant to the May 8 and May 10 Orders.

Accordingly, the Board HEREBY DENIES the IAs’ request that the Board modify the May 8 and
May 10 Orders and deny all applications which the Board has previously deferred.
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IN THE MATTER OF THE IMPLEMENTATION OF L. 2012, C. 24, THE SOLAR ACT OF 2012 -
DOCKET NO. EO12080832v

iIN THE MATTER OF THE IMPLEMENTATION OF L. 2012, C. 24 (Q)(R){S) PROCEEDINGS TO
ESTABLISH THE PROCESSES FOR DESIGNATING CERTAIN GRID SUPPLY PROJECTS AS
CONNECTED TO THE DISTRIBUTION SYSTEM — REQUEST FOR APPROVAL OF GRID
SUPPLY SOLAR ELECTRIC POWER GENERATION PURSUANT TO SUBSECTION (S) -
DOCKET NO. EG12090880V

MORRIS COUNTY IMPROVEMENT AUTHORITY AND SOMERSET COUNTY IMPROVEMENT
AUTHORITY MOTIONS FOR RECONSIDERATION - DOCKET NOs. E012121089V -
EQ12121144V and EO13040331V
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Michael P. Torpey, Managing Partner
AF.T. Associates, LLC

15 West Front Street, 4" Floor
Trenton, NJ 08608
Mtorpev.aft@gmait.com

Phitip J. Passanante, Esq.

Associate General Counsel

Atlantic City Electric Company

500 N. Wakefield Drive

PO Box 6066

Newark, DE 19714-6066

Philip. Passanante@pepcoholdings.com

Trevan J. Houser, President
Land Resource Solutions
30 Twosome Drive, Suite 1
Moorestown, NJ 08057
thouser@irsrenewal.com

Marisa Slaten, DAG

Division of Law

Dept. of Law & Public Safety
124 Halsey Street

Newark, NJ 07102-45029
Marisa. Slaten@dol.Ips.state nj.us

Caroline Vachier, DAG
Division of Law

Dept. of Law & Public Safety
124 Halsey Street

P.O. Box 45029

Newark, NJ 07102-45(029

Caroline. Vachier@dol lps state.nj.us

Rachel Boylan, Legal Specialist

N.J Board of Public Utilities

44 South Clinton Avenue, 10" Floor
Post Office Box 350

Trenton, NJ 08625-0350

rachel.boylan@bpu.state.ni.us

Allison E. Mitchell

Office of Clean Energy

NJ Board of Public Utilities

44 South Clinton Avenue, 7% Floor
Post Office Box 350

Trenton, NJ 08625-0350
allison.mitchell@bpu. state.nj.us

Stephen Jaffee, President

Brownfield Coalition of the Northeast
c/o GEl Consultants, Inc.

18000 Horizon Way, Suite 200

Mt. Laurel, NJ 08054

sbovle@geiconsultants. com

Joe Gennello

Honeywell Utility Solutions
5 East Stow Road, Suite E
Mariton, NJ 08053

joe.a.gennello@honeywell.com
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Lyle K. Rawlings, P.E., Vice President

MidAtiantic Solar Energy Industries Assoc.

c/o Rutgers Eco Complex, Suite 208-B
1200 Florence-Columbus Road
Bordentown, NJ 08505
Lyle@renewablepowerinc.com

l.ouis Weber

Mohawk Associates LLC
47 Woodport Road
Sparta, NJ 07871

louweber@earthlink. net

David Van Camp
Burlington Twp., NJ
vancamp@Princeton. EDL

Gregory Eisenstark
Morgan, l_ewis & Bockius LLP

Thad Culley & Jason B. Keyes

Keyes, Fox & Wiedman LLP

Interstate Renewable Energy Council
436 14" Street Suite 1305

Oakland, CA 94612

tculley@kfwlaw.com
kkeyes@kfwlaw.com

Alan Epstein, President & CQO
KDC Solar LLC

1545 US Highway 206, Suite 100
Bedminster, NJ 07921

Alan.epstein@kdcsolar.com

Michael Maynard

NJ LAND, LL.C

217 10th Street
Lakewood, NJ 08701

michaelmaynard2@gmail.com

88 Headquarters Plaza North, Suite 1419 | Morri

NJ 07960
geisenstark@morganiewis.com

David Gil

Manager - Reguilatory & Political Affairs
NextEra Energy Resources, LI.C

700 Universe Blvd.

Juno Beach, FL. 33408

david. gil@nexteraenergy.com

Jane Quinn, Esq.
Orange & Rockland
390 West Route 59
Spring Valley, NY 10977

QUINNJ@oru.com

John Jenks

Quantum Solar

P.C. Box 368
Collingswood, NJ 08108

iwienks01@gmail.com

Henry R. King

Reed Smith LLP
Princeton Forrestal Village
136 Main Street, Suite 250
Princeton, NJ 08540
Hking@reedsmith.com

Fred Zalecman

Director Govt. Affairs Eastern States
SunEdison
fzalcman@sunedison.com

Janice S. Mironov, Mayor, £ Windsor, Pres.
William G. Dressel, Jr., Exec. Dir.

NJ League of Municipalities

222 West State Street

Trenton, NJ 08608

league@nislom.com

Christopher Savastano

Larry Barth, Director Business Development
Richard Gardner, Vice President

NJR Clean Energy Ventures

1415 Wyckoff Road

PO Box 1464

Waill, NJ 07719

csavastano@niresources.com
lbarth@nijresources.com
rgardner@nijresources.com

Gary N. Weisman, President
Fred DeSanti

NJ Solar Energy Coalition

2520 Highway 35, Suite 301

Manasquan, NJ 08736

info@nisec.org
Fred.desanti@®@mc2publicaffairs.com

12

BPU DOCKET NOS. £E012090832V,
EQ12090880V, EO12121089V -
EO12121144V and EO13040331V



David Reiss
Dayvidreiss48@comcast.net

Jim McAleer, President
Solar Electric NJ, LLC
916 Mt. Vernon Avenue
Haddonfield, NJ 08033
Jim@SolarklectricNJ.com

Paul Shust & Heather Rek
Pro-Tech Energy Solutions
3322 US Rte 22W, Suite 1502
Branchburg, NJ 08876
pshust@pro-techenergy.com

hrek@pro-techenergy.com

Matthew M. Weissman, Esq.

Public Service Electric and Gas Company
80 Park Plaza - T5, PO Box 570

Newark, NJ 07102-4194

Matthew. Weisman@pseg.com

Richard A. Morally
T&M Associates

11 Tindall Road
Middletown, NJ 07748

rmorally@tandmassociates.com
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