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On July 23, 2012, L. 2012, c. 24 ("Solar Act") was signed into law by Governor Chris Christie. 
The Solar Act amends certain aspects of the statute governing generation, interconnection, and 
financing of renewable energy. Among other actions, the Solar Act requires the New Jersey 
Board of Public Utilities ("Board") to conduct proceedings to establish new standards and to 
develop new programs to implement its directives. On October 4, 2012, the Board directed 
Board staff ("Staff') to initiate proceedings and convene a public stakeholder process to fulfill the 
directives of the Solar Act, including those under N.J.S.A. 48:3-87(q) ("Subsection q") and 
N.J.S.A. 48:3-87(s) ("Subsection s") ("October 4 Order"). 

Subsection q of the Solar Act provides as follows: 

During the energy years of 2014, 2015, and 2016, a solar electric power 
generation facility project that is not: (a) net metered; (b) an on-site generation 
facility; (c) qualified for net metering aggregation; or (d) certified as being located 
on a brownfield , on an area of historic fill or on a properly closed sanitary landfill 
facility, as provided pursuant to subsection t. of this section may fi le an 
application with the board for approval of a designation pursuant to this 
subsection that the facility is connected to the distribution system. An application 
filed pursuant to this subsection shall include a notice escrow of $40,000 per 



megawatt of the proposed capacity of the facility. The board shall approve the 
designation if: the facility has filed a notice in writing with the board applying for 
designation pursuant to this subsection, together with the notice escrow; and the 
capacity of the facility, when added to the capacity of other facilities that have 
been previously approved for designation prior to the facility's filing under this 
subsection, does not exceed 80 megawatts in the aggregate for each year. The 
capacity of any one solar electric power supply project approved pursuant to this 
subsection shall not exceed 10 megawatts. No more than 90 days after its 
receipt of a completed application for designation pursuant to this subsection, the 
board shall approve, conditionally approve, or disapprove the application. The 
notice escrow shall be reimbursed to the facility in full upon either rejection by the 
board or the facility entering commercial operation, or shall be forfeited to the 
State if the facility is designated pursuant to this subsection but does not enter 
commercial operation pursuant to paragraph (2) of this subsection. 

(2) If the proposed solar electric power generation facility does not commence 
commercial operations within two years following the date of the designation by 
the board pursuant to this subsection, the designation of the facility shall be 
deemed to be null and void, and the facility shall not be considered connected to 
the distribution system thereafter. 

[N.J.S.A. 48:3-87(q)] 

On November 9, 2012, the Board held a public hearing presided over by Commissioner Joseph 
Fiordaliso. The public was invited to submit written comments through November 23, 2012. 
Over one hundred stakeholders representing the electric distribution companies, solar market 
participants, landfill developers, environmentalists, municipalities, and ratepayers participated in 
the public hearing and submitted comments. Based upon the comments received, Staff 
developed an application and a form of escrow agreement to implement the requirements of 
Subsection q. 

By Order dated May 9, 2013, ("May 9 Order") the Board approved the application process, form 
of application and form of escrow agreement to be used in connection with the Board's review of 
projects seeking designation as "connected to the distribution system" under Subsection q. As 
stated above, Subsection q charges the Board with denying, approving or conditionally 
approving qualifying applications from certain proposed grid supply solar facilities for 
designation as "connected to the distribution system" during energy years 2014, 2015 and 2016 
within 90 days of receipt of a completed application 1. Subsection q also provides that, "[a]n 
application filed pursuant to this subsection shall include a notice escrow of $40,000 per 
megawatt of the proposed capacity of the facility," which "shall be reimbursed to the facility in 
full upon either rejection by the board or the facility entering commercial operation, or shall be 
forfeited to the State if the facility is designated pursuant to this subsection but does not enter 
commercial operation pursuant to paragraph (2) of this subsection." N.J.S.A. 48:3-87(q). 

1 
As defined in N.J.S.A. 48:3-51, an energy year ("EY") is the 12-month period from June 1 through May 

31, numbered according to the calendar year in which it ends. 
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As provided by the Board in the May 9 Order, to obtain approval or conditional approval of a 
Subsection q application, the developer of a proposed facility must file a Subsection q 
application with the Board for one energy year-- EY 2014, 2015 or 2016 --with a copy provided 
to New Jersey Division of Rate Counsel, the proposed system must be 10 MW or less, the 
appropriate escrow amount must be noticed as properly funded, and all appropriate SREC 
registration requirements must be fulfilled. Applications for EY 2014 that fulfilled these 
procedures would be approved on a first-in-time basis until as much as 80 MWdc of capacity 
was approved for EY 2014. 

Applicants for EY 2015 and EY 2016 that fulfilled the Board's application procedures would be 
conditionally approved on a first-in-time basis until up to 80 MWdc capacity was conditionally 
approved for the respective energy year. Full approval of a Subsection q application for EY 
2015 or EY 2016 would be effective on the first day of the respective energy year subject to the 
conditions described below. 

To obtain final approval as "connected to the distribution system" and eligibility for SRECs for a 
Subsection q application for EY 2014, EY 2015 or EY 2016, the developer of a proposed facility 
must have submitted a Subsection q application and received approval or conditional approval 
from the Board; the facility must have completed construction and received authorization to 
energize; the completed system must be 10 MW or less; and all applicable SREC registration 
requirements must have been maintained throughout the approval or conditional approval 
process. 

All applicants, including those seeking approval in EY 2015 and EY 2016, must demonstrate 
that the required amounts are currently held in escrow. Applicants seeking approval for 
designation in EY 2015 must acknowledge that the two year escrow forfeiture time period did 
not begin until June 1, 2014 and those seeking approval for designation in EY 2016 must 
acknowledge that the two year period begins June 1, 2015. 

In the May 9 Order, the Board opened the initial application period to begin on May 15, 2013 
and extend through May 31, 2013. The Board further provided that "additional application 
periods may be opened, if necessary." 

The May 9 Order was posted on the Board and the New Jersey Clean Energy Program's 
("NJCEP") websites and circulated via the renewable energy ("RE") stakeholder email 
distribution lists on or about that date. The application attached to the May 9 Order provided 
detailed instructions for applicants seeking to be considered eligible pursuant to Subsection q. 
On May 13, 2013, Staff distributed a copy of "Frequently Asked Questions regarding Subsection 
q" via the RE stakeholder email distribution list and posted it to the NJCEP website. Applicants 
were advised that to qualify pursuant to Subsection q, they must file a specifically Notice 
according to the instructions to be considered for approval for a specific Energy Year. 

Applications will be accepted by Staff ... toward making recommendations for 
approval on a first-in-time basis for each energy year until complete applications 
for 80 MW de of total capacity have been received. Time of receipt for purposes 
of ranking applications will be determined based upon initial receipt of this one­
page Notice of Intent to Apply (Notice), provided that the applicant submits the 
full application as described ... 
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The one-page "Notice" provided by Staff was to be completed by applicants and sent as an 
attachment to an email to a dedicated email address no earlier than 4:00 p.m. on May 15, 2013 
and no later than 5:00 p.m. on May 31, 2013. Applicants were told that they had either five days 
following the submission of a Notice or until May 31, 2013, whichever was earlier, to submit a 
completed application. Applicants were instructed that an escrow agreement executed on or 
prior to May 15, 2013 using the form of agreement available on NJBPU and NJCEP websites 
must be included with the application. Furthermore, applicants were instructed that only one 
application would be accepted per project with a separate Notice submitted for each project. 
Unsuccessful applicants under Subsection s were informed of their eligibility to apply under 
Subsection q. 

Staff discussed the Subsection q application process and forms with RE stakeholders at the 
regularly scheduled stakeholder meeting on May 14, 2013. On May 15, 2013, at 4:00p.m. per 
the internal clock of the Board's email servers, the email address 
was activated by the Board's Information Technology staff. Twenty eight (28) Notices were filed 
from 15:59:37 (3:59 p.m. on the internal clock of the Board's email server) through 19:50:37 
(7:50p.m.) on Wednesday May 15, 2013. Twenty seven of the twenty eight projects which filed 
the Notice also submitted an application. 

A timely Notice was filed and an application was submitted on behalf of Brickyard, LLC. 
{"Brickyard") for an EY 2015 approval of a 2 MWdc grid supply solar facility proposed for 100 
Birdsall Road in Farmingdale, New Jersey. After review, Staff recommended granting 
Brickyard's application be granted. By Order dated August 21, 2013 ("August 21 Order''), the 
Board adopted Staff's recommendation and conditionally approved the Brickyard application 
and six others for EY 2015. The August 21 Order also opened an additional application process 
under Subsection q beginning on October 15, 2013 ("Round Two"). 

As directed by the Board, Staff notified stakeholders and circulated instructions for participation 
in Round Two. The Round Two process essentially repeated the process used in the first 
application period as described above with some clarifying updates. Brickyard filed a Notice 
and an application in Round Two for approval for in EY 2015 of an additional .362 MWdc grid 
supply solar facility (the "Project") to be built at the same location in Farmingdale, New Jersey 
as the previously approved project. Based on the time of receipt as indicated by the Board's 
server, Staff recommended that the application be denied to avoid oversubscribing the capacity 
remaining available for EY 2015. After review of the Round Two process and Staff's 
recommendations, by Order dated February 4, 2014, the Board denied Brickyard's application 
for the Project along with the applications for nine other projects ("February 4 Order"). 

On or about March 3, 2014, Brickyard filed a motion for reconsideration of the February 4 Order, 
challenging the process used in Round Two and challenging approval of two other applications: 
G&S Wantage Solar, LLC ("Wantage") and Hanover Solar, LLC ("Hanover'').2 By Order dated 
July 23, 2014, the Board denied Brickyard's motion. On or about April 12, 2014, Brickyard filed 
an appeal of the February 4 and July 23 Orders which is currently pending before the Appellate 
Division under Docket No. A-5811-13T3 ("Subsection q Appeal"). 

2 Hanover is now owned by NJR Clean Energy Ventures II Corp. 
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On or about November 26, 2014, Brickyard filed an appeal of the Board's Order dated October 
31, 2014 setting the criteria and timing for a supplemental filing for applications which had been 
deferred for further consideration under Subsection s, contending that the Subsection s process 
was prejudicial to applicants under Subsection q. That appeal is currently pending before the 
Appellate Division under Docket No. A-1579-14T3 ("Subsections Appeal"). 

Subsequently, Brickyard and the Division of Law on behalf of Staff entered into negotiations, 
and on April6, 2015, entered into the attached settlement agreement ("Settlement"). In relevant 
part, the Settlement provides that: 

1. Staff will recommend that the Board approve the Settlement and thereby approve the 
Project for designation as connected to the distribution system under Subsection q 
for EY 2015 under the same terms and conditions as applied to projects approved by 
the Board's February 4 Order. 

2. Within two weeks of the effective date of Board approval, Brickyard will file a new 
SRP registration package to reflect the additional .362 MWdc as a Phase II to the 2 
MWdc solar project at the same location which was previously approved by the 
Board under Docket No. E013060541V by Order dated August 21, 2013, and 
assigned SRP number 21356 ("Phase 1"). The combined Phase I and Phase II (with 
an SRP number to be assigned) will total 2.362 MWdc. Phase I and Phase II will 
each comply with the EY 15 requirements, and be independently completed using 
the same interconnection point as previously approved for Phase I. Brickyard will 
also provide evidence of the funding of a recalculated escrow reflecting both Phase I 
and Phase II and the total2.362 MWdc capacity of the solar project. 

3. Brickyard shall comply with all of the requirements of Subsection q. 

4. No later than 46 days after the effective date of Board approval, Brickyard shall 
cause the Subsection q and Subsection s Appeals to be dismissed with prejudice. 

DISCUSSION AND FINDING 

The Board is mindful of the State's public policy favoring reasonable and appropriate 
settlements. See Herrera v. Twp. of S. Orange Viii., 270 N.J. Super. 417, 424 (App.Div.1993). 
As recently summarized by the New Jersey Supreme Court, public policy favors the settlement 
of disputes because, among other things, settlement spares the parties the risk of an adverse 
outcome and the time and expense of protracted litigation, and also preserves overstretched 
judicial resources. Willingboro Mall, Ltd. v. 240/242 Franklin Ave., L.L.C., 215 N.J. 242, 253-
254 (2013). 

After review, the Board HEREBY FINDS that the terms of the settlement are fair and 
reasonable. With the agreed upon adjustment, the Project will utilize capacity which remains 
open in EY 2015. Allowing the Project to move forward at a revised capacity (including Phase I 
and Phase II) comports with the requirements of Subsection q, and eliminates the need for 
additional litigation over the Subsection q process and the projects approved under that 
process. 
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Accordingly, the Board HEREBY ADOPTS the Settlement in its entirety, incorporating the terms 
thereof into this Order as if fully set forth herein, and HEREBY DIRECTS the parties to comply 
with the terms of the Settlement. 

Additionally, the Board HEREBY DIRECTS Staff to promptly process the SRP registration 
package for Phase II upon Brickyard's submission to Staff evidence of the dismissal with 
prejudice of the Subsection q and Subsection s Appeals. 

DATED: 

RICHARD S. MROZ 

) 
PRESIDENT 

I ' 
~~~ f-,~/1 

/JOSEPH L. FIORDALISO 
1/ COMMISSIONER 

I HEREBY CERllfY that the within 
document Is a true copy of the original 
In the files of the Board of Public Utllldes 

Ud-mi2 
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