
STATE OF NEW JERSEY 
Board of Public Utilities 

44 South Clinton Avenue, 9th Floor 
Post Office Box 350 

Trenton, New Jersey 08625-0350 
www.nj.gov/bpu/ 

Agenda Date: 9/11/19 
Agenda Item: VA 

WATER 

IN THE MATTER OF THE PETITION OF THE 
TOWNSHIP OF MIDDLE SEEKING AN ORDER 
PURSUANT TO N.J.S.A. 40:14B-20(6) APPROVING 
THE EXTENSION OF WATER SERVICE INTO THE 
DEL HAVEN SECTION OF MIDDLE TOWNSHIP AS 
NECESSARY AND PROPER FOR THE PUBLIC 
CONVENIENCE 
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) 
) 
) 
) 

DECISION AND ORDER 

DOCKET NO. W019080945 

Leslie G. London, Esq., McManimon, Sc.otland & Baumann, LLC on behalf of Middle Township 
Stefanie A. Brand, Esq., Director, New Jersey Division of Rate Counsel 

BY THE BOARD: 

BACKGROUND 

On August 21, 2019, the Township of Middle, Cape May County ("Middle Township" or 
"Petitioner'') filed a petition with the New Jersey Board of Public Utilities ("Board" or "BPU") 
pursuant to N.J.S.A. 40:148-20(6) for approval of Middle Township's Resolution No. 222-19 
("Resolution") requesting the extension of water service into the Del Haven section of Middle 
Township ("Del Haven") by the Lower Township Municipal Utilities Authority ("L TMUA"), as 
necessary and proper for the public convenience. A copy of the Resolution is attached as 
Exhibit A . 

According to the petition, Middle Township has determined that the private wells in Del Haven 
and areas immediately adjacent thereto are failing and therefore, to protect the health, safety 
and general welfare of all currently occupied properties and all residential properties that may 
be developed in Del Haven and immediately adjacent sections of Middle Township in the future, 
those properties must be connected to a public water system. 

Middle Township and the L TMUA have agreed to enter into a proposed Water Supply and 
Distribution Agreement to provide for the construction of a water system to serve Del Haven and 
its areas immediately adjacent thereto, and to furnish retail water service. 
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Middle Township represents that Lower Township and the L TMUA are satisfied that extension 
of the L TMUA's water system into Del Haven, and the distribution of water by the L TMUA to Del 
Haven section and areas adjac:ent thereto pursuant to the proposed Water Supply and 
Distribution Agreement, c:an be ac:yomplished without a diminution in servic:e levels to the 
L TMUA's existing c:ustomers in Lower Township; will allow for a greater water turnover in the 
Township's Millman water storage tower whic:h will eliminate the need to drain and refill the 
tower periodic:ally and allow for more favorable water c:onditions; will not result in an inability to 
further expand the water .system within Lower Township to residents who are not c:urrently 
served by the L TMUA's water system; and c:an all be ac:c:omplished without rate inc:reases to 
existing L TMUA water users that otherwise would not oc:c:ur within the L TMUA's normal c:ourse 
of business. 

Lower Township adopted Resolution No. 2018-381 on Dec:ember 17, 2018, whic:h gave c:onsent 
to the L TMUA for an expansion of the L TMUA's water supply and distribution system into Middle 
Township to servic:e Del Haven and for properties in the Del Haven section of Middle Township to 
c:on.nect to the L TMUA's water supply and distribution system for the purpose of the L TMUA 
supplying water to Del Haven and adjac:ent pursuant . to the proposed Water Supply and 
Distribution Agreement. 

Thereafter, Middle Township adopted its Resolution pursuant to N.J.S.A. 40:14B-20(6), requesting 
the L TMUA to sell water, at retail, to various properties within Middle Township and spec:ific:ally, 
those loc:ated within Del Haven. 

Middle Township also adopted Ordinanc:e No. 1592-19 on July 1, 2019, whic:h requires 
mandatory c:onnection of Del Haven servic:ed properties to the L TMUA's water system. The 
L TMUA then adopted Resolution No. 90-2019 on July 10, 2019, authorizing the exec:ution of the 
proposed Water Supply and Distribution Agreement with Middle Township to provide water and 
sell water at retail to Del Haven, c:ontingent upon the Board approving Resolution No. 222-19 of 
Middle Township as nec:essary and proper for the public: c:onvenienc:e as required by N.J.S.A. 
40: 14B-20(6). 

NEW JERSEY DIVISION OF RATE COUNSEL ("RATE COUNSEL") COMMENTS 
, 

By c:orrespondenc:e dated September 6, 2019, Rate Counsel indic:ated that it defers to the 
Board on the issue of jurisdiction in this matter. 

DISCUSSIONS AND FINDINGS 

The L TMUA is a munic:ipal water authority c:reated by the New Jersey Munic:ipal and County 
Utilities Authorities Law at N.J.S.A. 40:14B-1 to 78. Generally, munic:ipal utility authorities are 
granted independent authority by the Legislature and "not subjec:t to regulation as to ... servic:e 
c:harges by any ... board, agenc:y [or] other offic:e of this. State .... " pursuant to N.J.S.A. 
40:14B-68. 

N.J.S.A. 40:14B-20(6) further provides that every munic:ipal authority shall have the authority 
"[t]o produc:e, develop, purc:hase, ac:c:umulate, distribute and sell water and water servic:es, 
fac:ilities and produc:ts within or without the distric:t, provided that no water shall be sold at retail 
in any munic:ipality or c:ounty without the distric:t unless the governing body of suc:h munic:ipality 
or c:ounty shall have adopted a resolution requesting the munic:ipal authority to sell water at 
retail in suc:h munic:ipality or c:ounty .... " However, this provision requires approval by the Board 
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concerning the resolution adopted by the municipality for the sale of water by a municipal utility 
authority as "necessary and proper _for the public convenience." N.J.S.A. 40:148-20(6). 

In the matter at hand, the record reflects that Middle Township has determined that the private 
wells in Del Haven and those areas adjacent to it are failing and that service by the L TMUA 
system to these residents and any future residents that may occupy these properties in the 
future is necessary to protect the health, safety and general welfare. 

Therefore, the Board, based on the foregoing representations, HEREBY FINDS that Resolution 
No. 222-19 adopted by Middle Township requesting that the LTMUA extend and provide water 
service into the Del Haven section of Middle Township and its immediate vicinity, is necessary 
and proper for the public convenience. Middle Township and/or the LTMUA are further advised 
that this opinion i_s limited specifically to the facts presented and that changing conditions, 
including an expansion of service beyond what is described in the petition, which should be 
reported immediately to the Board, could subsequently lead to the modification of the Board's 
decision. · 

The effective date of this Order is September 21, 2019. 

DATED: C\ \ \\ \\ C\ 

f 

~---
COMMISSIONER 

ATTEST: 

I t&EBV CERTIFY that the wlt~lr, 
doanentls a true c:opy of the orlgina1 
in the flies of the~ of Public Utllltle~ 

3 

BOARD OF PUBLIC UTILITIES: 
BY: 

~·~~ 
DIANNEO~ 
COMMISSIONER 

~ 
ROBERT M. GORDON 
COMMISSIONER 
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TOWNSHIP OF MIDDLE 
COUNTYOFCAPBMAY 
STATEOFNE.W JERSEY 

RESOLUflON 

.E!:!L 
DB11:: May 20, 2019 

Subject: A RESOLUTION REQUESTINO THESALS OV WATER.BY LOWER TOWNSHIP M1JNICII'AL 
UTILITIES AUTHORITY IN AND TO '11m TOWNSHIP OF MIDDLE 
lnttoduced By: Committec:man Clai:k Seconded By: Committeeman Candy 
V01e-Ayr,: Commlttcemat1 Clark, Cornmlttcc111an Oandy, Mayor DDllolnlc 

Nay: 

WHEllEAS, properties in tho Town.ship of Middle (the "Towoship'') identified on Exlu'bit A (Ibo "Properties") 
cmreatly receive ~ter suvlct: lllrough prtvare potable \Yells: and. 

Wl!ER:EAS, 1b.c Towmb!p has detcrmincd. lbat the private potable water wells serving !h,oPl'Opfflies an: falling, 
and. that ill order to proteet the h~lth, afety and general w~ ofcuncat and futwe resideDts such•Propi:rlies 
oeed bit i:onncttcd lo a publii:.water supply system; and 

WHEREAS, !he Lower Township Munkipal Utililies Aullwrity (the "LTMUA ") isu1uoiclpal ulllily orgaci:.cd 
and tstubUshed pursullllt 10 1he Muoiclpal 11Dd County Udlille.s Authorldi:s Law, N.J.S..JJ.. 40: 14B-l et s1q. (the 
"MUA Law''); . 

WHEREAS, lbc Tow115bip bas enten:d into an agreement with. llw L ThruA for !hcu:ons1ru!;lion oh publlc water 
supply system that includes tbr: coumuction ofscrvi~ comieelions lo~ Proper!!~ and 

WHEREAS, N.J.S.A.. 40:148-20(6) sets forth the powers of municipal utilities aU!horlties wbich include lbc 
abillty to "produci:, d11velop, purchase, ocCUlllulale, d!strlbu~ w sell 1va1er and water urvlces, fllcilities and 
prodm:b witbln or IYilhout !be district" provided that :ruch muoloiplll.hy adopt a. re,olution ~C[1WUnl that lho 
mUllicipal utililic, aulborlly sell waltl" ntr111all within lho mwuc!pality. 

NOW, TRERBFORE, 131?ITIU:SOLVED bylhc Township Commillec ofihe Towoship afMiddlc in the Comity 
of Cape May am! die State ofNew !er:s~ as follows: 

Scetfon l. 

Section 2. 

SeC1ionJ, 

S~C1ion4, 

The Bforcmcntioni:d iecilals art lnccrporalcd. hciein as though wily nrfarlh at lcng!h. 

The To\l(llShip hmby requc:&ts that Iha L TMUA sen tha p \v.ifer at re!.1111 IO lhci 
Propeities wilhio the Towmhip. 

A copy of this resolution shall be sent to tlie ToW1Uhip ofLowcund lbc LTMUA by 
the Township Clerk. 

Thill resolution shell take effect in ll:cordan~ willi applicabla law. 

I, KJmbcrly D. Krauss, Township Clerk oflbc Township of Middle, Cape May Coul'lty, da hereby certify the 
foregoing to be a.true and cori.,ct copy ofo Resolution adapted by the Township Cow:altlee ata meeting or 
said Middla Township Committee, hold oa May 20, 2019 111d.cald Re.soh1tion IYIS adopled by IIIJt'less than a 
lwo-thlrds vote o!thc member.s of the Township Col!lmittee, 

.. .. • .. ":.-.. .. . -
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