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STATE OF NEW JERSEY
Board of Public Utilities
44 South Clinton Avenue, 9" Floor
Trenton, New Jersey 08625-0350
www.nj.qov/bpu/

ENERGY AND CLEAN ENERGY

IN THE MATTER OF THE PETITION OF PUBLIC
SERVICE ELECTRIC & GAS COMPANY FOR
APPROVAL OF ITS CLEAN ENERGY FUTURE-
ENERGY EFFICIENCY ("CEF-EE") PROGRAM ON A
REGULATED BASIS

ORDER ON MOTION FOR
RECONSIDERATION

DOCKET NOS. GO18101112
AND EO18101113

R e g

Parties of Record:

Stefanie A. Brand, Esq., Director, New Jersey Division of Rate Counsel
Matthew M. Weissman, Esq., PSEG Services Company
Daniel Greenhouse, Esq., Eastern Environmental Law Center

Steven S. Goldenberg, Esq., Giordano, Halleran & Ciesla, P.C. for New Jersey Large Energy
Users Coalition

Laura Solomon, Esq., Laura Solomon and Associates for Keystone Energy Efficiency Alliance
Christopher E. Torkelson, Esq., Eckert Seamans Cherin & Mellott, LLC for Market
Participants .

BY THE BOARD:

This matter is before the New Jersey Board of Public Utilities ("Board” or “BPU") by way of a
motion filed by multiple third party suppliers (“TPS") (“Market Participants” or “Movants”)’
pursuant to N.J.A.C. 14:1-8.6. Market Participants seeks reconsideration of the Board’s
February 27, 2019 order? denying Market Participants’ motion for interlocutory review. The
Prehearing Order in pertinent part, denied Market Participants’ motions to intervene. The
Board's February 27 Order granted interlocutory review and affirmed the denials.

BACKGROUND AND PROCEDURAL HISTORY

On October 11, 2018, PSE&G‘ filed the instant petition with the Board, seeking approval to
implement 22 sub-programs, including seven (7) residential subprograms, seven (7) commercial

! Direct Energy Business, LLC; Direct Energy Business Marketing, LL.C; Direct Energy Services, LLC;
Gateway Energy Services Corporation ; Centrica Business Solutions, an affiliate offering distributed
energy solutions; Just Energy Group, Inc.; and NRG, Inc.

2 In_re the Petition of Public Service Electrlc & Gas Company for Approval of lts Clean Energy Future-
Energy Efficiency ("CEF-EE”) Program on a Requlated Basis - Request For Interlocutory Review and
Motion for Reconsideration, Docket Nos, GO18101112 & EQ18101113 (February 27, 2019) (“February
27 Order”).
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and industrial (“C&I") subprograms, and eight (8) pilot subprograms (collectively, “2018 EE
Programs”). The total proposed investment for the 2018 EE Programs was approximately $2.8
billion, including $2.5 billion for investment and approximately $283 million in operating and
expenses over the proposed six (6) year term of the program. PSE&G proposes to recover the
costs associated with the 2018 EE Programs via a new CEF-EE Program component (“CEF-
EEC") of the Company’s electric and gas Green Programs Recovery Charge, which would be
filed annually after the proposed initial period. In addition, the Company proposes a mechanism
for recovering lost revenues, called the Green Enabling Mechanism and requests Board
approval of this mechanism. S

On October 29, 2018, the Board designated Commissioner Dianne Solomon as the Presiding
Commissioner, who was authorized to rule on all motions that arise during the pendency of
these proceedings and modify any schedules that may be set as necessary to secure a just and
expeditious determination of the issues.

Market Participants’ Motion to Intervene

On November 16, 2018, Direct Energy, representing five (5) affiliated TPSs moved to intervene
on the grounds that the 2018 EE Programs proposed by PSE&G would provide products and
services already being offered in the competitive market, which would adversely affect Direct
Energy as participants in that market. Direct Energy contended that approval of the 2018 EE
Programs would place them and similarly situated suppliers and vendors at a competitive
disadvantage because PSE&G could subsidize its products and services with ratepayer funds;
provide on-bill financing that competitive businesses cannot; and use customer data to which
competitors did not have access to offer value-added services that are better provided by the
competitive market. Moreover, Movant objected to the potential for PSE&G to favor some
vendors and suppliers over others, as well as the perceived risk that PSE&G's proposed
program might achieve demand reductions without using a competitive process or using
innovative approaches designed by the market.

PSE&G filed a letter objecting to Direct Energy’s motion to intervene on November 28, 2018.
Petitioner argued that Direct Energy’s anti-competitive claims constituted a misplaced attempt to
“rehash’ previous policy arguments against utility involvement in providing energy efficiency .
services. In PSE&G’s opinion, its CEP-EE petition was an inappropriate forum to do so.

Responding on December 3, 2018, Direct Energy reiterated its claims of a direct and substantial
interest in several of PSE&G’s proposed programs, as well as the threat to their interests if the
Board - approves the 2018 EE Programs. Direct Energy maintained that it needed the
opportunity to propound discovery and cross examine witnesses in order to develop a record
that will ensure that its interests are protected.

On December 6, 2018, Direct Energy, now referring fo itself as “Market Participants,” filed a
supplemental motion to intervene, requesting the addition of two (2) companies, Just Energy
Group Inc. (“Just Energy”) and NRG Energy, Inc. ("NRG") (collectively, “Market Participants”).
On December 17, 2018 PSE&G filed a letter in opposition to the motion, asserting primarily that
the movants made contradictory statements: first, that the additional companies’ interests
aligned with those of Direct Energy, and second, that those companies would make unique
contributions to the record. On December 19, 2018, Market Participants responded and stood
by their contention that the interests of NRG, as a demand-side and energy efficiency business,
and Just Energy, as the parent of multiple licensed third-party suppliers in the state, are aligned
with those of Direct Energy.

i Docket Nos. GO18101112
and E0O18101113
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Prehearing Order

On January 22, 2019, after consideration of these arguments, Commissioner Solomon issued
the prehearing order in this matter (“Prehearing Order”) in which, among other matters, she
considered Market Participants’ motion for intervention. While acknowledging that Market
Participants’ energy efficiency offerings in the competitive market gave them a significant
interest in this proceeding, Commissioner Solomon concluded that “admitting each entity that
has presented this argument would tend to produce delay or disruption in the proceeding.”
Noting that distinguishing among the various participants in the energy efficiency market would
likely prove problematic, Commissioner Solomon denied the motion for intervention and instead
granted Market Participants participant status, pursuant to N.J.A.C. 1:1-6.5.

Market Participants’ Request for Interlocutory Review

On January 29, 2019, Market Participants filed a request for interlocutory review of the
Prehearing Order insofar as it denied Market Participants’ motion to intervene, on the ground
that the movants’ significant interest in and unique perspective on the 2018 EE Programs
should outweigh the need for a prompt and expeditious proceeding. On February 1, 2019,
PSE&G filed its opposition to the request, asserting that the Presiding Commissioner had
appropriately balanced the factors for intervention and that none of the arguments raised
warranted the reversal of the Presiding Commissioner’s Order.

February 27 Order

In denying Market Participants’ request for intervener status, the Board relied upon the “implicit
balancing test” established in prior Board orders. That test weighs the neéd and desire for
development of a full and complete record against the New Jersey Administrative Code’s goal of
. prompt and expeditious administrative proceedings. Feb 27 Order at 6. The Board recognized
that the scope of the 2018 EE Programs makes it likely that, if implemented as proposed, they
would- affect many energy and efficiency service businesses in PSE&G’s service territory.
However, the Board also noted that this fact undermined Market Participants’ claim to possess a
unique interest in the proceeding; a total of nine (9) entities, most with competitive concerns
similar to those voiced by Market Participants, had requested intervention in this proceeding.
As a result, the Board granted intervention not to Market Participants, but to the Keystone
Energy Efficiency Alliance (*KEEA”"), a nonprofit, tax exempt 501(c)(6) corporation composed of
approximately fifty energy efficiency businesses working in Pennsylvania and New Jersey.® The
Board noted that KEEA’s members include one (1) of the entities that had joined the Market
Participants’ motion to intervene®, as well as three (3) businesses that had sought and been
_ granted part|0|pant status in this matter February 27 Order at 11.

in the February 27 Order, the Board also relied on the Board's need to meet its statutory
obligations in a timely manner. “[T]he Board may not admit a party upon the assumption that
the Board will nonetheless be able to fulfili its statutory obligation to act upon this petition within
180 days. Administrative efficiency must also be taken into account.” February 27 Order at 8.

® KEEA's motion to intervene before Commissioner Solomon was not filed by an attorney authorized to
practice in New Jersey and was not considered in the Prehearing Order. Subsequently, KEEA acquired
representat[on by an attorney authorized to practice in New Jersey. February 27 Order at 5.

NRG Energy, inc.

® Google, LLC; Lime Energy Co.; and Philips Lighting North America Corporation. February 27 Order at
11.

3 Docket Nos. GO18101112
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On March 8, 2019, the Market Participants filed a motion for recons;deratlon arguing that KEEA
could not adequately represent its interests; that the controlling statute® favors competitive
markets over bundled public utility services; that Market Participants’ perspectives were critical
to the Board’s consideration of the PSE&G petition; and that Market Participants are uniquely
positioned to critique a utility proposal of the size and scope of the CEP-EE Program.

On March 18, 2019 PSE&G filed its Opposition to the Motion. PSE&G asserted that the
February 27 Order constituted a proper exercise of the Board’s discretion and was far from
meeting the standard for reconsideration that an agency decision be irrational, arbitrary,
capricious, or palpably incorrect.

On March 25, 2019, Movants filed their Reply to the Opposition. Movants point to the affidavit
of KEEA Policy Counsel Eric Miller as new evidence. This affidavit affirms that KEEA does not
represent the positions taken by the Market Participants. Thus, according to the Market
Participants, the Board was mistaken in bellevmg that KEEA would represent interests similar to
their own. :

DISCUSSION AND FINDING

N.J.S.A. 48:2-40 expressly provides that the Board at any time may revoke or modify an order
“made by it. Twp. of Deptford v. Woodbury Terrace Sewerage Corp., 54 N.J. 418, 428 (1969);

see also N.JA.C. 14:1-8.6(b). N.J.A.C. 14:1-8.6 requires that a request for rehearing or
. reconsideration be done by a motion that enumerates the alleged “errors of law or fact” that the

Board relied on in rendering its decision. Additionally, where an opportunity is sought to.
introduce additional evidence, that evidence shall be stated briefly with the reasons for failing to

provide it previously.

Generally, a party should not seek reconsideration merely based upon dissatisfaction with a
decision. D'Atria v. D'Atria, 242 N.J. Super. 392, 401 (Ch. Div. 1990). Rather, reconsideration is
reserved for those cases where (1) the decision is based upon a "palpably incorrect or irrational
basis" or (2) it is obvious that the finder of fact did not consider, or failed to appreciate, the
significance of probative, competent evidence. Ibid. See Cummings v. Bahr, 295 N.J. Super.
374, 384 (App. Div. 1996). The moving party must show that the action was arbitrary,
capricious, or unreasonable. D'Atria, 242 N.J. Super. at 401. The Board “will not modify an
Order in the absence of a showing that the Board’s action constituted an injustice or that the
Board failed to take notice of a significant element of fact or law”’. In the Matter of the
Implementation of L. 2012, c. 24. the Solar Act of 2012, Docket No. EO12090832 (July 19,
2013) at 5; In the Matter of Michael Manis and Manis Lighting, LLC - New Jersey Clean Energy
Program Renewable Energy Incentive Program, Docket No. QS14040316 (April 15, 2015).

Market Participants argue that KEEA's interests are not similar to those of the Market
Participants, as evidenced by the executed affidavit of KEEA Policy Counsel Eric Miller.
Appendix A to Motion for Reconsideration. In his affidavit, Mr. Miller states that he has reviewed
the Market Participants’ motion to intervene and notes that Market Participants oppose
PSE&G’s use of ratepayer funds to further deploy energy efficiency equipment This being so,
“KEEA does not intend to represent the interests of the Market Participants in this proceeding.”

Appendix A at pars. 7, 8. 4 .

At the time it issued the February 27 Order, the Board did not know that KEEA would not
represent the interests of Market Participants. That information was not yet in the record. Thus,

® Electric Discount and Energy Competition Act of 1999, N.J.S.A. 48:3-49 to 98.5.

4 Docket Nos. GO18101112
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the Board could not and did not consider this probative, competent evidence. Having
considered it, the Board FINDS that the Market Participants have an interest sufficiently different
from that of any other party so as to add measurably and constructively to the scope of the
case.

In addition, the Board’s need to meet its statutory obligations in a timely manner is no longer the
compelling concern that it was in February 2019. Since that time, the Commissioner and Board
have in total approved three (3) stipulations extending the 180-day deadline.” The most recent
stipulation, which provides for an extension “until no later than March 16, 2020,” contemplates a
potential cumulative extension of approximately 250 days. September 11 Order at 10.
Moreover, the stipulation provides that the parties will continue dlSCUSSIOﬂS of the underlying
petition and may enter into a final resolution of the CEF-EE Program.® The Board FINDS that
these developments, unforeseeable at the time of the February 27 Order, mean that that Market
Participants’ inclusion in this matter does not raise the prospect of confusion and delay.

Consequently, in light of these novel facts, the Board FINDS that the nature and extent of
Market Participants’ interest warrants intervenor status. The Board further FINDS that Market
Participants’ inclusion will add- measurably and constructively to the record in this proceeding.
Since the movants’ significant interest in this proceeding has previously been acknowledged,
the Board HEREBY GRANTS the motion and REVERSES its previous ruling.

[ntervenetjstatus is conditioned upon execution of the Agreement of Non-Disclosure.
Sunrun, Inc.’s Request to Relax Rules

The Board notes that Sunrun, Inc. (“Sunrun”) moved for intervention on November 16, 2018,
and also sought mterlocutory review of the Presiding Commissioner's denial of that motion on
February 7, 2019.° Following the entry of the February 27 Order Sunrun took no further action
until it submitted a letter to the Board on September 13, 2019 (“Sunrun Letter”) regarding the
joint Stipulation of Settlement filed on September 9, 2019. The Sunrun letter notes the multiple
extensions of the 180-day timeline and asks the Board to exercise its discretion with respect to
procedural rules. More specifically, Sunrun asks the Board “to relax or disregard the procedural
rules regarding the scope of paricipation and allow Sunrun to participate in any future
settlement discussions and potential final resolutions and additional interim agreements[.]”
Sunrun Letter at p. 2.

In response to the Sunrun Letter, PSE&G filed a letter stating that it did not object to Sunrun’s
involvement in settlement discussions provided several conditions were met. PSE&G Letter at
p. 1. PSE&G'’s presented its conditions as follows: all participants to this proceeding must be
~ offered the same opportunity; no participant's schedule might be permitted to delay scheduling
- settlement conferences; no participant’s position would be allowed to unduly interfere with these

7 In the Matter of the Petition of Pubiic Service Electric & Gas Company for Approval of lts Clean Energy
Future — Energy Efficiency (“CEF-EE”) Program on a Requlated Basis, BPU Docket Nos. GO18101112 &

EO18101113 (June 27, 2019); In the Matter of the Petition of Public Service Electric & Gas Company for
Approval of Its Clean Energy Future — Energy Efficiency ("CEF-EE”) Program on a Regulated Basis, BPU

Docket Nos. GO18101112 & EO418101113 (August 12, 2019); In_the Matter of the Petition of Public
Service Electric & Gas Company for Approval of its Clean Energy Future-Eneragy Efficiency ("CEF-EE")
Proqram on a Requlated Basis, BPU Docket Nos. GO18101112 & EO181 01113 (September 11, 2019).

" Stipulation of Settlement, September 9, 2019, at p.4.

? Sunrun initially moved for reconsnderatlon of the Commissioner's Order but amended its motion to one
for interlocutory rewew on February 7, 2019.
5 Docket Nos. GO18101112
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" discussions; participants would not be permitted to execute any stipulation that resulted; and all
attendees at settlement conferences must maintain the confidentiality of the discussions. |bid.
Sunrun thereafter responded by letter rejecting PSE&G'’s proposed condltlon that participants
be excluded from executing future stipulations.

The Board does not find the Sunrun Letter seeking party status with regard to final resolutions
or interim agreements persuasive. Sunrun failed to timely move for reconsideration or take any
other action regarding the February 27 Order. lIts letter, arriving approximately six (6) months
after the deadline for a motion for reconsideration, and only after issuance of three (3) other
orders in this docket, shall not be considered as such. Accordingly, the Board DENIES
Sunrun’s request and REAFFIRMS its ruling in the February 27 Order as it relates to Sunrun.
Given this disposition, the Board need not address PSE&G’s proposed conditions or Sunrun’s
opposition thereto.

‘The Board HEREBY DIRECTS Staff to post this Order on the Board’s website.
The effective date of this Order is November 23, 2019.

DATED: \\ \ \'3\\01 ' BOARD OF PUBLIC UTILITIES
BY:

‘--.

JOSEPH L. FIORDALISO
PRESIDENT

_Jﬁm Szhtm/v%lw

ARY{ANNA HOLDEN :
OMMISSIONER COMMISSIONER
UPENDRA J. CHIVUKULA ‘ROBERT M. GORDON &

COMMISSIONER : - 'COMMISSIONER

ATTEST: km%m\@@ow,co\

JAIDA CAMACHO-WELCH
SECRETARY -

| HEREBY CERTIFY that the within
“ocument s a true copy of the original
in the files of the Board of Public Uttlities.
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In the Matter of the Petition of Public Service Electric and Gas Company for Approval of its
Clean Energy Future — Energy Efficiency (“CEF-EE") Program on a Regulated Basis

BPU Docket Nos. GO18101112 & EO18101113
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