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Governor P.0. BOX 024 Acting State Comptroller
TRENTON, NJ 08625-0024
TAHESHA L. WAY (609) 984-2888

Lt. Governor

May 21, 2024

BY ELECTRONIC MAIL ONLY
Tony Vauss, Mayor

Township of Irvington

Municipal Building

1 Civic Square

Irviniton, New J ersei 07111

Re:  Extraordinary Unspecifiable Services Contracts for “Opioids Awareness Events”

Dear Mayor Vauss:

On January 31, 2024, the Office of the State Comptroller (OSC) requested documents and
information from the Township of Irvington (Township) relating to its expenditure of national
opioid settlements funds. The request was made pursuant to N.J.S.A. 52:15C-7(b), which in part
provides that OSC is authorized to “monitor the process of soliciting proposals for, and the process
of awarding, contracts made by...units of local government[.]” In particular, OSC requested
information relating to a $200,000 contract awarded under the extraordinary unspecifiable services
(EUS) exception to public bidding for an “opioids awareness event” with Taj Lounge 973, LLC
(Taj Lounge 973), which was approved at the Township Municipal Council’s special meeting on
January 25, 2024, and a $168,500 contract awarded under the EUS exception for a similar event
with Taj Entertainment, LLC (Taj Entertainment) which was approved at the Township Municipal
Council’s regular meeting on April 10, 2023 (Taj Contracts).

The Township has produced a number of documents responsive to OSC’s requests, and OSC
conducted an interview of the Township’s Purchasing Agent and Assistant Business
Administrator, Althea Headley. The facts gathered by OSC so far suggest, preliminarily, that the
Township: (1) misused the EUS exception to public bidding to award the Taj Contracts; (2)
improperly awarded the Taj Contracts to a Township employee, through a noncompetitive and
nonpublic process, raising serious concerns about the appearance of impropriety and potential
violations of applicable ethics rules and the law; and (3) wasted opioid settlement funds on
programs that are not consistent with the terms of the national opioid litigation resolutions and
state law, which require participating local governments to spend the funds to address opioid use
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disorder and related conditions through evidence-based or evidence-informed practices or
strategies.

As to the first issue, the Township likely awarded the Taj Contracts in violation of the Local Public
Contract Law, N.J.S.A. 40A:11-1 to -60 (LPCL), because it improperly utilized the EUS exception
to public bidding. The LPCL defines an EUS as a service that is “specialized and qualitative in
nature requiring expertise, extensive training and proven reputation in the field of endeavor.”
N.J.S.A.40A:11-2(7). Department of Community Affairs, Division of Local Government Services
(DLGS) regulations governing the EUS exception add that those requirements “must be critical
and essential to the project,” and a “desire to have a reliable job performed” is not enough. N.J.A.C.
5:34-2.2(b). The exception “shall be construed narrowly in favor of open competitive bidding,
whenever possible[.]” N.J.S.A. 40A:11-5(1)(a)(i1). Under the exception, a contract for an EUS, the
value of which exceeds the bid threshold, “may be negotiated and awarded by resolution of the
governing body without public advertising and bidding” pursuant to N.J.S.A. 40A:11-5(1)(a)(i1),
but only after “a documented effort by the contracting agent to secure competitive quotations,”
and “a determination in writing by the contracting agent that the solicitation of competitive
quotations is impracticable.” N.J.S.A. 40A:11-6.1(b). Similarly, “[t]he services must be of such a
qualitative nature that the performance of the services cannot be reasonably described by written
specifications.” N.J.A.C. 5:34-2.2(c). And, even if the rest of these criteria are met, “[i]f written
specifications can be prepared describing the qualitative nature of the performance of the services,
then they shall be so written[.]” Ibid.

To date, OSC has learned that the Township awarded a contract for the services of Taj Lounge 973
under the EUS exception in March 2023 to “provide various artists” for a June 10, 2023 opioids
awareness event. You wrote a memorandum, dated March 28, 2023, to the Purchasing Agent in
which you explained that Taj Lounge 973 was “the only qualified vendor” that could “provide
various artists,” and promote and market various celebrity artists at an affordable rate. This is in
direct conflict with DLGS regulations, which state “[t]he assertion that the service can only be
provided by a single contractor (‘sole source’) shall not be sufficient to justify avoidance of
competitive bidding as an [EUS].” N.J.A.C. 5:34-2.2(a). Without providing any specifics, you
further explained that the Township “tried to solicit quotes for service but was unsuccessful as the
artists have management contracts and all customers have to use these said contracts to retain the
artists.” The Township paid Taj Lounge 973 a total of $168,500, using national opioid settlement
funds, for the June 10, 2023 event. In relation to a similar event planned for June 8, 2024, you
wrote a substantively identical memorandum explaining, again, why Taj Entertainment, an affiliate
sharing common ownership through a Township employee with Taj Lounge 973, should be
awarded a $200,000 contract under the EUS exception.

While you prepared pro forma memoranda explaining the use of the EUS exception in both
instances, the Township did not prepare proper certifications as required by the LPCL and provided
by DLGS in LFN AU 2002-2.! Prior to awarding a contract under the EUS exception, a designated
official of the public entity “must file a certificate with the governing body clearly describing the

I State of New Jersey, Department of Community Affairs, Division of Local Government Services, Local Finance
Notice AU 2002-2 (Feb. 26, 2002), available at https://www.nj.gov/dca/divisions/dlgs/Ifns/02/au-2002-2.pdf.
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nature of the work to be done, stating that it is not reasonably possible to draft specifications,
describing the informal solicitation of quotations, and describing in detail why the contract meets
the provisions of the statute and these rules.” N.J.A.C. 5:34-2.3(b). “A mere recitation of the
language in the statute shall not be sufficient.” Ibid. The memoranda were not formalized
according to DLGS’s EUS Certification template, nor did they otherwise adequately document
what, if any, informal solicitation of quotations the Township undertook, or describe in sufficient
detail why the EUS exception was the legally appropriate procurement process for these contracts.
The Township has not produced any documentation showing that it solicited quotes or proposals
from any other vendors, whether formally or informally, advertised or unadvertised, before
awarding the Taj Contracts.

Furthermore, DLGS’s regulations also urge contracting unit officials to, alternatively, consider
using the competitive contracting exception, pursuant to N.J.S.A. 40A:11-4.1. Here, it appears the
Township did not consider using the competitive contracting process for either the 2023 or the
2024 event. At this stage in OSC’s review, it appears that the Township could have engaged in one
of LPCL’s more transparent and competitive procurement processes, such as public bidding or
competitive contracting. At a minimum, the Township could have prepared specifications for
either of the two opioids awareness events, and should have adequately detailed and documented
its informal process of soliciting quotations. That is particularly true of the 2024 event given that
the Township had already procured very similar services the year before. And even assuming that
certain services obtained for the events would actually qualify as EUS, the Township certainly
could have obtained at least some of the goods and services provided under the Taj Contracts
through competitive bidding.

In an attempt to justify its misuse of the EUS exception, the Township has explained “a review
was done of [the EUS exception],” and, citing N.J.S.A. 40A:11-5(1)(k), “EUS may be used for
acquisition of artistic character.” The Township further explained that “[t]he artists performing at
the concert meets [sic] the artistic requirement as such we deemed that EUS would be the best
option to award the contract.” But the artistic exception to bidding, N.J.S.A. 40A:11-5(1)(k), which
provides that contracting units may acquire “artifacts or other items of unique intrinsic, artistic or
historical character,” is a completely different exception to public bidding from EUS, N.J.S.A.
40A:11-5(1)(a)(i1), and it is likely inapplicable to the services provided by the Taj entities. That is
because the Taj Contracts were not just awarded to provide artistic musical performances; they
were awarded to provide event planning services including retaining artists, sound and stage
equipment, and to promote the opioid awareness event. This reflects a serious misunderstanding
on the part of the Township of the available exceptions to public bidding within N.J.S.A. 40A:11-
5, or the compliant processes for utilizing the exceptions, while not adequately explaining why the
required procedures of the EUS exception were not complied with by the Township.

As to the second point—the potential appearance of impropriety—it appears that the Township
awarded the Taj Contracts to a Township employee in violation of its own purchasing manual and
a Township ordinance. See Township Municipal Code Article 1, § 7-4. If substantiated, the award
of a noncompetitive contract to a Township employee through nonpublic bidding could raise
serious ethical and legal concerns. The documents provided suggest that both Taj business entities
were owned by an individual named Antoine Richardson and/or his immediate family members.
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Available records indicate that Richardson is currently, and has been, employed by the Township
since 2014.

Third and finally, the Township’s expenditure of national opioid settlement funds on music
concerts styled as “opioid awareness events” is likely inconsistent with the controlling settlement
agreements and state law, which require the funds to be utilized on evidence-based or evidence-
informed opioid remediation strategies. In 2021 and 2022, New Jersey announced it would join in
nationwide opioid litigation settlements involving major pharmaceutical distributors, pharmacy
chains, and manufacturers, with the state and local governments set to receive more than $1 billion
over the next decade. All of the settlement agreements mandate that the overwhelming majority of
the funds be used for “Opioid Remediation,” which is defined as “care, treatment, and other
programs and expenditures...designed to (1) address the misuse and abuse of opioid products, (2)
treat or mitigate opioid use or related disorders, or (3) mitigate other alleged effects of, including
on those injured as a result of, the opioid epidemic.”® The definition incorporates the list of
approved uses in “Exhibit E,” which is attached to all of the settlement agreements, by reference,
indicating that it is “a non-exhaustive list of expenditures that qualify as being paid for Opioid
Remediation.”?

On January 28, 2022, the Attorney General entered into a Memorandum of Agreement (MOA)
with all participating local governments, including the Township, to “establish binding terms for
the distribution and spending of funds from” the settlements.* The MOA incorporated by reference
the same “Approved Uses” identified in Schedule B of Exhibit E to the national settlements. MOA
§ B.1. The MOA states that all opioid settlement funds, except those specifically allocated to the
payment of administrative expenses or counsel and litigation fees and expenses as permitted by
the settlement agreements “shall be utilized in a manner consistent with the ‘Approved Uses’”
outlined in the schedule attached to the settlement agreements. Id. § D.2. The MOA states that no
more than five percent of the local government share of the proceeds shall be spent on
administrative expenses, id. § D.3, and states that the settlement funds shall be used to “supplement
and not supplant federal, state, county, or municipal funds...that otherwise would have been used
for Approved Purposes.” Id. § D.7. On March 16, 2023, the State enacted S783, codified at
N.J.S.A. 26:2G-39 to -43, which, among many other things, requires that settlement funds received
by local governments be used consistent with the terms of the settlement agreements and the
Attorney General’s MOA, to address “opioid use disorder and any co-occurring substance use
disorder or mental health conditions through evidence-based or evidenced-informed practices or

2 See, e.g., National Opioid Settlement, Final Teva Global Settlement Agreement and Exhibits (Aug. 29, 2023),
available at:
https://nationalopioidsettlement.com/wp-content/uploads/2023/08/Final-Teva-Global-Settlement-A greement-and-
Exhibits-8.29.23.pdf, § 1(62).

3 See, e.g., National Opioid Settlement, Teva Exhibit E (Feb. 2023), available at:
https://nationalopioidsettlement.com/wp-content/uploads/2023/02/TEV A-Exhibit-E.pdf.

4 New Jersey Association of Counties, Memorandum of Agreement between the State of New Jersey and Local
Governments on Opioid Litigation Recoveries (Jan. 28, 2022), available at:

https://njac.org/download/Library/2022 conference docs/New-Jersey-State-Subdivision-Agreement-Fully-
Executed-Exhibits.pdf.
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strategies that may include, but shall not be limited to” a list of 15 enumerated uses which overlap
significantly with the approved uses outlined in the settlement agreements and incorporated into
the MOA, N.J.S.A. 26:2G-39(e).

Here, the Township has allocated at least $368,500 of opioid settlement funds on large music
concerts. It is not clear that the Township considered whether these events are evidence-based or
research-based opioid remediation programs, or how the events substantively address opioid use
disorder and related conditions. While the events may be styled as “opioids awareness events” or
an “opioids awareness day,” it is not clear what portion of the events were dedicated to evidence-
based or research-based opioid remediation activities. The Township has not produced any
documents outlining the process for determining the allocation of these funds or demonstrating
how these concerts contribute to addressing opioid use disorder and related conditions, raising
questions about the Township’s compliance with the settlement agreements and state law. In
addition to these concerns, OSC notes that the Township did not submit the information required
by the Attorney General’s MOA, see § F.4, on its use of national opioid settlement funds to Essex
County until more than six months after the 2023 deadline, and only did so after being prompted
by OSC during this review. As a result, the Township’s expenditures were not included in the first
annual report issued by the Department of Human Services on September 29, 2023.°

These initial observations are preliminary in nature. OSC’s inquiry remains active at this time.
OSC anticipates making additional document and information requests, and conducting more
interviews. However, this non-public letter is intended to notify the Township of OSC’s concerns
in advance of the upcoming June 8, 2024 event, so that Township officials can provide
clarifications if appropriate and consider possible remedial actions. The Township should consider,
for example, cancelling the 2024 Taj Contract and June 8, 2024 event, recouping the initial deposit
of $100,000 paid to Taj Entertainment LLC, and then initiating a public re-bidding process for
opioid remediation programs that align with the approved uses of the national opioid settlement
funds. The Township should also consider mitigating the 2023 Taj Contract by re-characterizing
the $168,500 payment as a routine operating expense out of the Township’s fiscal year 2023
budget, and allocating the same amount back to the Township’s available opioid fund, enabling
reuse for other opioid remediation initiatives. While this would not resolve the procurement and
ethical concerns identified above, it would give the Township an opportunity to ensure its use of
the opioid funds is appropriate, and provide greater transparency to the public. Please note that the
findings in this letter, and the Township’s response, may be included in future public reports. As
always, the Township will be provided advanced notice and an opportunity to respond should OSC
issue a public report regarding this matter.

> New Jersey Department of Human Services, “NJ Subdivision Annual Opioid Abatement Report 2023 (Sep. 29,

2023), available at:
https://nj.gov/opioidfunds/documents/reports/P%20-%20NJ%20Subdivision%20Annual%200pioid%20Abatement%20R eport%202023.pdf.
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Please reply by May 31, 2024, to inform OSC of the Township’s plan to address these concerns.

If you have any questions, please contact -, Project Specialist by email at

“or at_. Thank you for your attention to this matter.
Sincerely,

KEVIN D. WALSH
ACTING STATE COMPTROLLER

By:_/s/ Bryan Edward Lucas
Bryan Edward Lucas
Deputy Chief Counsel

c: Althea Headley, Purchasing Agent & Assistant Business Administrator
Township of Irvington

Musa Malik, Business Administrator
Township of Irvington

Faheem J. Ra’Oof, Chief Financial Officer
Township of Irvington

Sarah Adelman, Commissioner
Department of Human Services

Matthew J. Platkin, Attorney General
Department of Law and Public Safety





