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Trenton , New J ersey 08625-0312 

The agency proposa l follows: 

Su m m ary  

The New J ersey Const itu t ion  mandates tha t  “…[a ]ppoin tments and 

promot ions in  the civil service. . . sha ll be made according to mer it  and fitness to be 

ascer ta ined, a s fa r  a s pract icable, by examina t ion , which , a s fa r  a s pract icable, sha ll 

be compet it ive….”  Art  VII, § 1, ¶  2.  Pursuant  to N.J .S.A. 11A:4 -8, which  set s for th  

the “ru le of three,” an  appoin t ing author ity is not  required to h ire the h ighest  

ranking candida te on an  eligible list  bu t , ra ther , has the discret ion  to choose from 

among the top three in terested eligibles.  Specifica lly, N.J .S.A. 11A:4-8 provides: 

The commission  sha ll cer t ify the three eligibles who have received the 

h ighest  ranking on  an  open  compet it ive or  promot iona l list  against  the 

first  provisiona l or  vacancy. For  each  addit iona l provisional or  vacancy 

against  whom a  cer t ifica t ion  is issued a t  tha t  t ime, the commission 

sha ll cer t ify the next  ranked eligible. If more than  one eligible has the 

same score, the t ie sha ll not  be broken and they sha ll have the same 

rank. If th ree or  more eligibles can  be cer t ified as the resu lt  of the 

ranking without  resor t ing to a ll th ree h ighest  scores, on ly those 

eligibles sha ll be so cer t ified.  

A cer t ifica t ion  tha t  conta ins the names of a t  least  th ree in t erested 

eligibles sha ll be complete and a  regula r  appoin tment  sha ll be made 

from among those eligibles. An eligible on an  incomplete list  sha ll be 
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ent it led to a  provisiona l appoin tment  if a  permanent  appoin tment  is 

not  made.  

Eligibles on  any type of reemployment  list  sha ll be cer t ified and 

appoin ted in  the order  of their  ranking and the cer t ifica t ion  sha ll not  

be considered incomplete.  

The ru le of three promotes mer it  and fitness pr inciples by limit ing the scope 

of an  appoin t ing author ity’s considera t ion  of eligibles to the top three in terested 

eligibles on  an  open  compet it ive or  promot iona l list .  At  the same t ime, the ru le of 

three a ffords an  appoin t ing author ity some la t itude in  making its h ir ing decisions, 

by not  requir ing the appoin tment  of the h ighest  ranking candida te.  See T erry v. 

Mercer County Bd. of Chosen  Freeholders , 86 N .J . 141, 149 (1981).  This is in  

cont rast  to the sta tu tory provision  on  reemployment  list s, which  requires the 

appoin t ing author ity to appoin t  candida t es st r ict ly in  rank order .  See N.J .S.A. 

11A:4-8.   

There is current ly no sta tu tory requirement  tha t  the appoin t ing author ity 

provide a  sta tement  of reasons to the Civil Service Commission  (Commission) for  

bypassing a  h igher -ranked eligible.  Turning to the legisla t ive h istory, the 

sta tement  of reasons requirement  first  appeared in  civil service law in  1939; it  

remained as pa r t  of the sta tu te through the next  two revisions (1947 and 1974).  

Implement ing ru les required tha t  the appoin t ing author ity provide a  sta tement  of 

reasons and not ify a ll in terested eligibles of the cer t ifica t ion  resu lt s.  See Local 518, 

N .J . S tate Motor Veh icle Em ps. Union  v. Div. of Motor Veh icles , 262 N .J . S uper. 
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598, 603 (App. Div. 1993).  In  1986, the Legisla ture passed a  new Civil Service Act  

and removed the sta tement  of reasons requirement  from the law.  See N.J .S.A. 

11A:4-8.  However , following enactment  of the 1986 law, civil service ru les 

cont inued to require tha t  a  sta tement  of reasons be included in  a  repor t  to the 

Depar tment  of Personnel (DOP), (now Civil Service Commission), bu t  the ru les no 

longer  required not ifica t ion  to eligibles.  See Local 518, supra, a t  603; N.J .A.C. 

4A:4-4.8(b)4.  

N.J .A.C. 4A:4-4.8, Disposit ion  of a  cer t ifica t ion , provides a t  paragraph (b)4 

tha t , in  disposing of a  cer t ifica t ion  of an  eligible list  under  the ru le of three, a n  

appoin t ing author ity must  provide a  sta tement  of reasons to the Civil Service 

Commission  as to why an  appoin tee was selected instead of a  h igher -ranked 

eligible, or  an  eligible in  the same rank due to a  t ied score.  This ru le provision  was  

in tended to ensure t ha t  an  appoin t ing author ity exercises it s discret ion  under  the 

ru le of three (tha t  the employer  must  choose from among the top three in terested 

eligibles for  a  given  vacancy) based on  legit imate reasons.  See 20 N.J .R. 327(a); 

1183(a) a t  1189.  See a lso Local 518, supra, a t  605.  However , h istor ica lly, the 

Commission  has found tha t  th is requirement  has done lit t le to advance it s or igina l 

purpose.  In  pa r t icu la r , the appoin t ing author ity often  provides very lit t le 

informat ion  to the Commission  about  the reasons for  a  bypass and r out inely uses 

phrases such  as “best  meets needs of the depar tment” in  suppor t  of it s hir ing 

decision .  The Commission , thus, has determined tha t  pa ragraph (b)4 is not  only not  

required by the sta tu te, bu t  a lso has not  fu lfilled it s in tended funct ion .  
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The only t ime the informat ion  provided by the appoin t ing author ity is 

effect ively tested is dur ing the appea l process, when an  individua l appea ls his or  

her  bypass.  In  those cases, the appellant  has the burden  of proof to show by a  

preponderance of the eviden ce tha t  the appoin t ing author ity’s decision  to bypass 

appellan t  was improper . See N.J .A.C. 4A:2-1.4(c) and 4A:4-4.8.  The appoin t ing 

author ity must  demonst ra te mer it -based cr iter ia  for  the bypass dur ing the appeal 

process.     

In  In  the Matter of N icholas R . Foglio, Fire Fighter (M2246D), Ocean City , 

207 N .J . 38 (2011), the City repor ted to t he DOP tha t  it  had bypassed Nicholas R. 

Foglio in  favor  of two lower -ranked eligibles because they “best  met  the needs” of 

the fire depar tment .  The Civil Service Commission  rejected Mr . Foglio’s appea l on 

the ground tha t  he had not  sa t isfied h is burden  of showing by a  preponderance of 

the evidence tha t  his bypass was improper ; in  pa r t icu la r , he had neither  asser ted 

nor  proved discr imina t ion  or  polit ica l animus.  On  appea l to the Super ior  Cour t , 

Appella te Division , the cour t  a ffirmed the Commission’s decision .  The New J ersey 

Supreme Cour t  granted the appellan t ’s pet it ion  for  cer t ifica t ion .  

The New J ersey Supreme Cour t  found tha t  the City’s sta tement  of reasons to 

the DOP was not  specific and did not  sa t isfy N.J .A.C. 4A:4-4.8(b)4. The Cour t  

reversed the Appella te Division’s decision  and remanded the mat ter  to Ocean City 

to supply a  “proper  st a tement  of reasons ,” four  years a fter  the bypass . 

It  is noted tha t , in  Foglio, the appellan t  did not  a sser t  tha t  Ocean  City had 

bypassed h im for  an  improper  reason , but  instead a rgued tha t  the appoin t ing 
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author ity had fa iled to comply with  the requirement  in  the ru les to provide a  

sta tement  of reasons.  The sta tement  of reasons under  N.J .A.C. 4A:4-4.8(b) was not  

in tended to eliminate appoin t ing author ity discret ion  or  to vest  a  bypassed 

candida te with  an  addit iona l cause of act ion  to challenge h is bypass.  No r ight  

accrues to a  candida te whose name appears on  an  eligible list  under  the ru le of 

three other  than  the r ight  to be considered for  a ppoin tment .  See In  re Crowley, 193 

N .J . S uper. 197, 210 (App. Div. 1984); N unan v. N .J . Dep’t of Pers., 244 N .J . S uper 

494, 497 (App. Div. 1990).  The Commission  believes tha t  requir ing a  more deta iled 

sta tement  of reasons than  tha t  ordinar ily provided would not  fu r ther  ensure tha t  

civil service appoin tments a re made in  accordance with  mer it  and fitness.  Ra ther , 

such  a  requirement  is likely to lead to more lit iga t ion .   

Accordingly, the Commission  proposes t o delete exist ing N.J .A.C. 4A:4-

4.8(b)4.  Despite the proposed amendment , it  is noted tha t  the appoin t ing author ity 

would st ill be required to use mer it -based cr iter ia  in  exercising it s discret ion  under  

the ru le of three.  If a  bypass is cha llenged on  appea l, the appoin t ing author ity 

would remain  obliga ted to demonst ra te mer it -based cr iter ia  for  the bypass dur ing 

the appea l process. 

Addit iona lly, t echnica l changes to N.J .A.C. 4A:4-4.8 a re needed pursuant  to 

P .L. 2008, c. 29, in  which  the Depar tment  of Personnel was abolished and replaced 

with  the Civil Service Commission , a  Sta te agency in  but  not  of the Depar tment  of 

Labor  and Workforce Development .  Therefore, the reference in  subsect ion  (b) to the 

“Depar tment  of Personnel” with  regard to not ifica t ion  by the appoin t ing author ity of 
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the disposit ion  of the cer t ifica t ion  would be deleted and new language inser ted 

refer r ing to the “Civil Service Commission ,” while a  reference to “Depar tment” 

would be changed to “Cha irperson  of the Commission  or  the Cha irper son’s designee” 

as to who prescr ibes t he manner  of disposit ion  not ifica t ion .  Th is technica l change is 

a lso proposed for  subsect ion  (d), where reference to “Depar tmen t” would be changed 

to “Cha irperson  of the Commission  or  the Cha irperson’s designee ,” concern ing the 

extension  of the due da te for  disposit ion  of the cer t ifica t ion  under  cer ta in  

circumstances.   

F inally, an  addit ional t echnica l amendment  is proposed to N.J .A.C. 4A:4 -

4.8(d) to correct  an  improper  cross-reference to the New J ersey Administ ra t ive 

Code.  This subsect ion  cross-references “N.J .A.C. 4A:8-1.1 et  seq.” but  the proper  

way to nota te this cross-reference is “N.J .A.C. 4A:8,” and such  upda te is proposed.  

As the Commission  has provided a  60-day comment  per iod for  th is not ice of 

proposa l, th is not ice is excepted from the ru lemaking calendar  requirements, 

pursuant  to N.J .A.C. 1:30-3.3(a )5. 

Soc ia l Im pact  

A posit ive socia l impact  is an t icipa ted as a  resu lt  of the proposed amendment .  

The Civil Service Act  of 1986 r epea led the sta tement  of reasons requirement  from 

the sta tu te, emphasizing the discret ion  given  the appoin t ing author ity in  choosing 

from among the top three in terested eligibles.   The proposed delet ion  of N.J .A.C. 

4A:4-4.8(b)4, which  current ly requires an  appoin t ing authority to provide a  

sta tement  of reasons to the Commission  for  a  bypass, would eliminate an 



8 

 

unnecessa ry bureaucra t ic review process.  The sufficiency of the sta tement  of 

reasons has not  been  reviewed by the Commission  each  t ime t he ru le of three is 

u t ilized, and need not  be reviewed unless the bypass is cha llenged on  appea l.  

Under  the proposed amendment , eligibles would st ill be able to file bypass appea ls, 

while appoin t ing author it ies would be relieved of work in  the cer t ifica t ion  process 

tha t  does not  help to ensure mer it  and fitness. 

Econ om ic  Im pact  

A posit ive economic impact  is an t icipa ted as a  resu lt  of the proposed 

amendment .  The elimina t ion of the sta tement  of reasons, which  is not  required by 

sta tu te and which  clea r ly has  not  served it s in tended purpose, will discourage 

unnecessa ry lit iga t ion  and resu lt  in  savings to the appoin t ing author ity and to the 

Sta te.  It  is an t icipa ted tha t  the cer t ifica t ion  disposit ion  process would work more 

efficien t ly a t  both  the appoin t ing au thor ity and Civil Service Commission  levels, 

thereby benefit ing those agencies , a s well a s New J ersey taxpayers. 

Federal Stan dards  Statem en t  

 A Federa l standards ana lysis is not  required because the proposed 

amendment  per ta ins to the eligible list  cer t ifica t ion  disposit ion  process in  New 

J ersey civil service employment  and is not  subject  to any Federa l standards or  

requirements. 

J obs  Im pact 
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 It  is not  an t icipa ted tha t  the proposed amendment  would cause the 

genera t ion  or  loss of jobs.  The proposed amendment  per ta ins to the eligible list  

cer t ifica t ion  disposit ion  process in  New J ersey civil service employment .  

Agricu ltu re  In du stry  Im pact  

 It  is not  an t icipa ted tha t  the proposed amendment  would have any 

agr icu lture indust ry impact .  The proposed amendment  per t a ins to the eligible list  

cer t ifica t ion  disposit ion  process in  New J ersey civil service employment .  

Regu latory  Flexibility  Statem en t  

A regula tory flexibility ana lysis is not  required since the proposed 

amendment  would have no effect  on  small businesses as defined under  the 

Regula tory Flexibility Act , N.J .S.A. 52:14B-16 et  seq.  The proposed amendment  

per ta ins to the eligible list  cer t ifica t ion  disposit ion  process in  New J ersey civil 

service employment .  

Hou sin g Affordability  Im pact  An alys is  

 Since it  concerns the eligible list  cer t ifica t ion  disposit ion process in  New 

J ersey civil service employment , the proposed amendment  would have no impact  on 

the number  of housing unit s or  the average cost  of housing in  New J ersey. 

Sm art Grow th  Deve lopm en t Im pact  An alys is  

 Since it  concerns the eligible list  cer t ifica t ion  disposit ion process in  New 

J ersey civil service employment , the proposed amendmen t  would have no impact  on 

smar t  growth  or  on  new const ruct ion  with in  Planning Areas 1 or  2, or  within 

designa ted centers, under  the Sta te Development  and Redevelopment  P lan.  



10 

 

 Fu ll text  of the proposa l follows (addit ions indica ted in  boldface th u s ; 

delet ions indica ted in  brackets [thus]):   

SUBCHAPTER 4. CERTIFICATION FROM ELIGIBLE LISTS 

4A:4-4.8 Disposit ion  of a  cer t ifica t ion  

(a ) Upon receipt  of a  cer t ifica t ion , an appoin t ing author ity sha ll t ake 

whichever  of the following act ions is appropr ia te when a  permanent  appoin tment  is 

to be made:  

1. Appoin t  the eligible whose name has been  cer t ified from the specia l 

reemployment  list ;  

2. Appoin t  the eligible whose name has been  cer t ified from regula r  or  police 

or  fire reemployment  list s; or   

3. Appoin t  one of the top three in terested eligibles (ru le of three) from an  

open compet it ive or  promot iona l list , provided tha t :  

i. Disabled veterans and then  veterans sha ll be appoin ted in  their  order  of 

ranking from an  open compet it ive list ;  

ii. If the eligible who ranks first  on  a  promot iona l list  is a  veteran , then  a  

non-veteran  may not  be appoin ted; and  

iii. See N.J .A.C. 4A:4-2.15(i) for  t ie scores.  

(b) The appoin t ing author ity sha ll not ify the [Depar tment  of Personnel] Civil 

Service  Com m iss ion  of the disposit ion  of the cer t ifica t ion  by the disposit ion  due 

da te in  the manner  prescr ibed by the [Depar tment ] Ch airperson  of th e  

Com m iss ion  or th e  Ch airperson ’s  de s ign ee . The disposit ion  due da te may be 
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extended beyond the expira t ion  da te of the eligible list  to fill cur rent  vacancies. 

Under  no circumstances sha ll a  disposit ion  due da te be extended beyond the 

expira t ion  da te of the eligible list  when vacancies do not  exist . An ant icipa ted 

vacancy sha ll not  be considered the same as an  exist ing vacancy. The repor t  of 

disposit ion  of the cer t ifica t ion  shall include:  

1. Name of the eligibles to be permanent ly appoin ted;  

2. The effect ive da te of the r equested permanent  appoin tments;  

3. In  loca l service, the appoin tee's sa la ry;  

[4. A sta tement  of the reasons why the appoin tee was selected instead of a  

h igher  ranked eligible or  an  eligible in  the same rank due to a  t ied score;]  

[5.] 4. In  situa t ions where an  appropr ia te list  is used, the t it le and funct ions 

of the appoin tee's employment ; and  

[6.] 5. Any other  requested informat ion .  

(c) Fa ilure to dispose by the due da te may resu lt  in  const ruct ive appoin tment  

or  other  remedia l act ion  as set  for th  in  N.J .A.C. 4A:10-2.  

(d) If the cer t ifica t ion  will resu lt  in  the displacement  of a  provisional 

employee who has permanent  sta tus, and it  is necessa ry to inst itu te layoff 

procedures, the [Depar tment ] Ch airperson  of th e  Com m iss ion  or th e  

Ch airperson ’s  de s ign ee  may, upon writ ten  request  from the appoin t ing 

author ity, extend the t ime for  disposing of the cer t ifica t ion  for  an  addit ional 45 

days. See N.J .A.C. 4A:8[-1.1 et  seq.] for  layoff procedures.  
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(e) See N.J .A.C. 4A:10-2.2 for  penalt ies for  fa ilure to appoin t  from a  complete 

cer t ifica t ion . 

 


