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Michael Chase, a former Police Chief, requests interim relief regarding his
separation from employment with Irvington Township.

By way of background, the petitioner received a regular appointment to the
title of Police Chief, effective July 8, 2004.! In December 2012, the petitioner was
served with multiple Preliminary Notices of Disciplinary Action. The departmental
hearing ended in October 2015. The hearing officer rendered the disposition on the
disciplinary charges in February 2016 and recommended a penalty of removal.
Effective March 11, 2016, the petitioner was removed on the disciplinary charges.2

On or about January 12, 2016, the Township Council adopted an ordinance
consolidating the police, fire and parking divisions within a new Public Safety
Department and abolished the title of Police Chief. By letter dated January 15,
2016, the petitioner was informed that his position was abolished pursuant to the
ordinance and he was instructed to “return all Chief of Police related equipment,
which includes your service weapons, badges and any other relevant material” on
January 19, 2016.

I Agency records indicate the appellant received a regular appointment to the title of Police Officer,
effective January 6, 1975; Police Sergeant, effective July 28, 1984; Police Lieutenant, effective
December 18, 1989; Police Captain, effective March 1, 1994; Deputy Police Chief, effective June 30,
1998; and provisionally to the title of Police Chief, effective November 26, 2003.

2 His appeal of the disciplinary removal is pending.
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On February 5, 2016, the appointing authority submitted a layoff plan to the
Division of Agency Services (Agency Services), proposing the layoff of the petitioner,
effective May 11, 2016, based on the above-noted ordinance. On February 26, 2016,
Agency Services approved the layoff plan. On April 12, 2016, the appointing
authority rescinded the planned layoff.

In the instant request, the petitioner maintains that he was improperly
separated from employment on January 19, 2016. In support, he submits a
determination from the New dJersey Department of Labor and Workforce
Development, Unemployment and Disability Insurance Services finding that his
position was eliminated as of January 19, 2016, among other documents.

In response, the appointing authority, represented by Susan E. Volkert, Esq.,
contends that the Civil Service Commission (Commission) is collaterally estopped
from entering interim relief such as a return to service with a continuation of pay.
In this regard, it notes that the petitioner already applied for an order in Superior
Court to reverse the effect of the disciplinary proceeding determinations and the
ordinance, and that application was denied. The appointing authority asserts that
the Court determined that any relief sought by the petitioner would be addressed
via monetary damages and the fact that any challenge to the reduction in force
must be made administratively through the Commission. As such, the petitioner
cannot “forum shop” for an injunction and seek from the Commission a re-litigation
of the decision already made. In support, the appointing authority submits a copy
of the Court’s order, which states that the appointing authority’s Motion to
Dismiss/Motion for Summary Judgment was granted, “the Court having reviewed
the papers submitted and for good and sufficient cause.”

In addition, the appointing authority contends that the petitioner has not
presented a case for interim relief. In this regard, it maintains that the petitioner
has not demonstrated a reasonable probability of ultimate success on the merits,
there is an adequate remedy at law so there can be no irreparable injury, and the
public interest is in its favor and against the granting of interim relief. Specifically,
1t argues that the law is well-settled that a township has the authority to reduce in
force and notes that the Township Council enacted an ordinance in January 2016
that created a Public Safety Department, consolidated leadership of the fire and
police departments and abolished the Police Chief position. On February 26, 2016,
this agency approved its layoff plan based on the ordinance with an effective date of
May 11, 2016. The appointing authority maintains that this matter is resolvable by
money damages, of which back pay is a form. Further, the appointing authority
argues that the petitioner’s disciplinary removal is another compelling reason to
deny interim relief. In this regard, it maintains that any review of the township’s
reduction in force is moot in light of the disciplinary removal. It also notes that the
disciplinary charges are severe but that the petitioner is entitled to his “full
panoply” of due process rights in his appeal of his disciplinary removal.



CONCLUSION

In this matter, the petitioner maintains that he was separated from
employment on January 19, 2016. Documentation in the record supports the
petitioner’s position. Specifically, the January 15, 2016 letter advised the petitioner
that his position was abolished pursuant to the Township Council’s ordinance and
instructed him to “return all Chief of Police related equipment, which includes your
service weapons, badges and any other relevant material” on January 19, 2016. In
addition, the petitioner presents a determination from the New Jersey Department
of Labor and Workforce Development, Unemployment and Disability Insurance
Services that found that his position was eliminated as of January 19, 2016. The
appointing authority acknowledges that the Township Council adopted an
ordinance in January 2016 that, among other things, abolished the Police Chief
position but notes that this agency, on February 26, 2016, approved a layoff plan
based on the ordinance with a May 11, 2016 effective date. Irvington Township is a
Civil Service jurisdiction and is governed by the Civil Service Act and the rules
promulgated thereunder. The petitioner achieved permanent status in his Civil
Service title and is afforded protection against arbitrary and capricious employment
actions. A review of this matter reveals that the appointing authority’s actions
were contrary to statutory and regulatory provisions regarding layoffs.

In that regard, permanent employees may be laid off for economy, efficiency
or other related reasons. See N.J.S.A. 11A:8-1a and N.J.A.C. 4A:8-1.1(a).
Additionally, N.J.A.C. 4A:8-1.1(c) provides that this agency shall determine
seniority and shall designate lateral, demotional and special reemployment rights
for all career service titles prior to the effective date of the layoff and have such
information provided to all affected parties. Furthermore, pursuant to N.J.A.C.
4A:8-1.4(a), an appointing authority must provide this agency with a layoff plan at
least 30 days prior to the issuance of layoff notices. The layoff plan must include,
among other things, the reason for the layoff, the projected effective date of the
layoff, details regarding positions, titles and employees to be affected, alternatives
to layoff and pre-layoff actions taken, and a summary of consultations with affected
negotiations representatives. Through this plan, this agency ensures that the
appointing authority provides all of the required information and has done
everything it is legally obligated to do. If the information is lacking, this agency
may take such remedial action as requiring the submission of supplemental
information or the implementation of alternatives to layoff or pre-layoff actions. See
N.J.A.C. 4A:8-1.4(d). :

Moreover, N.J.A.C. 4A:8-1.6(a) provides that:
No permanent employee or employee serving in a working test period

shall be separated or demoted as a result of a layoff action without
having been served by the appointing authority, at least 45 days prior



to the action, with a written notice personally, unless the employee is
on a leave of absence or otherwise unavailable, in which case by
certified mail. If service is by certified mail, the 45 days shall be
counted from the first date of notice by the United States Postal
Service to addressee. A notice shall also be conspicuously posted in all
affected facilities of the layoff unit. A copy of the notice serviced on
employees shall be provided to [this agency] and affected negotiations
representatives. See also, N..J.S.A. 11A:8-1(a).

For every day the layoff notice is late, the affected employee receives a day of
mitigated back pay. This is because the purpose of the 45-day notice is to allow
sufficient time for the agency to determine appropriate layoff entitlements and to so
notify both the employer and affected employees, to afford affected employees the
opportunity to seek new employment and to provide them with what, in effect, is 45
days’ severance pay. See Amodio v. Civil Service Commission, 81 N..J.Super. 22
(App. Div. 1963); In the Matter of Joseph Bonner, City of Bayonne (Commissioner of
Personnel, decided December 15, 1989).

In this matter, the appointing authority did not follow the established layoff
procedures. It improperly separated the petitioner from employment on January
19, 2016 before submitting its layoff plan to this agency and receiving approval of
that plan. Nevertheless, the record also reflects that the petitioner was removed on
disciplinary charges effective March 11, 2016 and that the appointing authority
ultimately rescinded the planned layoff in April 2016. In light of the foregoing, it is
appropriate that the petitioner be granted relief in the form of back pay from the
time he was separated on January 19, 2016 to the effective date of his removal on
disciplinary charges, March 11, 2016.3 The appointing authority is advised that it
may be subject to fines if there are future egregious procedural violations. In this
regard, the Commission is specifically given the power to assess compliance costs
and fines against an appointing authority, including all administrative costs and
charges, as well as fines of not more than $10,000, for noncompliance or violation of
Civil Service law or rules or any order of the Commission. N.J.S.A. 11A:10-3;
N.J.A.C. 4A:10-2.1(a)2. See In the Matter of Fiscal Analyst (M1351H), Newark,
Docket No. A-4347-87T3 (App. Div. 1989).

3 If the petitioner is reinstated as a result of his disciplinary appeal and the appointing authority
wishes to lay off the petitioner at that time, the appointing authority must follow Civil Service law
and rules concerning layoffs.



ORDER

Therefore, it is ordered that the appointing authority compensate the
petitioner with back pay from the time he was separated on January 19, 2016 to the
effective date of his removal on disciplinary charges, March 11, 2016.

In the event that the appointing authority has not made a good faith attempt
to comply with this decision within 30 days of its issuance, the Commission orders
that a fine be assessed against the appointing authority in the amount of $100.00
per day, beginning on the 315t day of the issuance of this decision, continuing for
each day of violation up to the maximum amount of $10,000.00.

This is the final administrative determination in this matter. Any further
review should be pursued in a judicial forum.
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