
In  the Matter of Michael McKenzie, Fire Captain  (PM5066M), N ew Brunswick   

CSC Docket  No. 2012-74 

(Civil Service  Com m iss ion , dec ided Septem ber 21, 2011) 

 

 

Michael McKenzie, represented by Cra ig Gumpel, Esq., appea ls h is 

disqua lifica t ion from the examina t ion  for  Fire Capta in (PM5066M), New Brunswick 

for  possession  of a  cell phone.   

 

The subject  examina t ion  was administered  on  J une 16, 2011 to four  eligible 

candida tes, and to candida tes from other  jur isdict ions .  Mr . McKenzie was 

disqua lified when, a fter  complet ing h is examina t ion , the monitor  of the holding 

room discovered h im with  a  cell phone.  The monitor  notes tha t  the appellan t  was 

sit t ing and ta lking with  other  candida tes when he took h is phone from his jacket  

and turned it  on  to make a  ca ll.  He told her  tha t  he just  forgot  where he was and 

wanted to get  some informat ion  for  another  candida te regarding some issue 

unrela ted to the examina t ion.  The monitor  indica ted tha t  when she heard a  phone, 

she asked who had it , and the appellan t  immedia tely sta r ted apologizing for  t aking 

out  h is phone.  She asked h im to br ing her  the phone and she consulted with  the 

Center  Supervisor , who told the candida te he would get  h is phone back once 

everyone was released from the building.   

 

On appea l, Mr. McKenzie expla ins tha t  he absentmindedly turned on  h is cell 

phone while he was in  a  holding room wait ing for  other  candida tes to complete  their  

exams.  He sta tes t ha t  he inadver ten t ly had h is cell phone on  h im dur ing the 

examina t ion  process, bu t  tha t  he had turned it  off and had not  made or  received any 

cell phone communica t ions.  He a rgues tha t  he was er roneously disqua lified from 

the examina t ion .  In  suppor t  of th is appea l, the Fire Director  indica tes tha t  the 

appellan t  made a  grave mistake when he had a  lapse of memory and pulled out  h is 

mobile phone while in  the holding room. The Director  indica tes tha t  the appellan t  is 

a  long term member  of the F ire Depar tment  with  no disciplina ry record, and is a  

provisiona l incumbent  in  the subject  t it le.  The Director  sta tes tha t  there a re four  

provisiona l Fire Capta ins and only five F ire Lieutenants who a re taking the 

examina t ion , and he asks tha t  th e appellan t ’s accomplishments be taken  in to 

considera t ion  in  th is mat ter . 

 

CONCLUSION  

 

The record establishes tha t  appellan t  was scheduled to take the subject  

examina t ion  on  J une 16, 2011.  After  complet ing his examina t ion , he was in  the 

holding room when he pulled out  a  cell phone and sta r ted dia ling a  number .  The 

holding room monitor  then  confisca ted h is phone.  There is no dispute over  whether  

the candida te had a  cell phone, and there were five to ten  witnesses in  the holding 

room who saw the cell phone.  



 

 The appellan t  main ta ins tha t  he was not  chea t ing dur ing the examina t ion 

and did not  use h is phone to obta in  answers to quest ions or  advance knowledge of 

quest ions and answers.  In  reply, the Civil Service Commission  has a  duty to ensure 

the secur ity of the examina t ion  process and to provide sanct ions for  a  breach  of 

secur ity.  S ee N .J .S .A. 11A:4-1(c).  In  order  to ca r ry out  th is sta tu tory manda te, 

N .J .A.C. 4A:4-2.10 ident ifies a  number  of prohibited act ions in  the conduct  or  

administ ra t ion  of an  examina t ion  and provides for  the disqua lifica t ion  of candida tes 

pa r t icipa t ing in  such  act ion s.  Candida tes were informed not  t o take a  cell phone 

in to the examina t ion  center  on  the not ices sent  regarding the scheduled exam t ime, 

and on  page 3 of the Orienta t ion  Guide, which  was the proper  t ime to prevent  

candida tes from br inging cell phones in to the center , p r ior  to t he examina t ion .  As 

such , candida tes a re informed of th is in  wr it ing so they may leave their  elect ronic 

devices a t  home or  in  the ca r .  The verba l not ices a re reminders t o those who do not  

follow these writ ten inst ruct ions. 

 

 The writ ten  not ice sent  regarding the scheduled exam t ime sta ted: 

 P lease note tha t  candida tes a re NOT P ERMITTED  to br ing 

ce ll ph on es , pagers , laptop com puters , recordin g device s , 

e tc ., in to the test  center . P osse ss ion  of on e  of th e se  

proh ibited  device s  in s ide  of th e  te s t  cen ter w ill re su lt  in  

d isqu alification . In  addit ion , br iefcases and other  persona l 

it ems a re a lso prohibited and must  be left  ou tside of the test  

center .  The NJ  CSC is not  responsible for  any persona l it ems.  

 

Page 3 of the Orienta t ion  Guide for  the second level Fire Capta in  sta tes: 

  

 With  the threa t  of h igh  tech  chea t ing on  the r ise, possession  of 

persona l communica t ion  devices such  as cell phones, 

blackberr ies, pagers/beepers, photograph ic equipment , MP3 

players, or  other  simila r  elect ronic com munica t ion  devices is 

st r ict ly prohibited a t  t est  centers. Can didate s  w h o are  se e n  

or h eard w ith  th ese  device s  in  th e  te s t  cen ter, even  in  a  

pow er-off m ode , w ill be  d isqu alified  an d d ism issed 

im m ediate ly . 

 

This informat ion  was a lso repea ted in  the genera l or ien ta t ion  guide.  They were 

a lso informed by monitors when they checked in .  The check -in  monitor  ver ifies tha t  

she reminded the candida tes tha t  they were not  to have cell phones or  any kind of 

elect ronic recording device in  the building, and they would be disqua lified if they 

were seen  with  one, even  if they had completed the test .  She sta tes tha t  she was 

asked once or  twice wha t  should be done with  cell phones, and she replied tha t  she 

did not  want  to see it  and it  should be taken  out  of the building.  Fur ther , the hall 

monitors/escor t s were inst ructed to remind candida tes tha t  they a re not  to possess 



cell phones or  recording devices, and tha t  if one is loca ted it  is grounds for  

disqua lifica t ion .  The appellan t  cer t ifies tha t  there were no such  verba l 

announcements.  However , it  was made clea r  both  in  writ ing and verbally tha t  

candida tes were not  to have cell phones in  their  possession  while in  the 

examina t ion  center , and the appellan t  does not  dispute tha t  h is exam not ice 

ident ified tha t  cell phones wer e banned.    

 

 In  the mat ter  a t  hand, the appellan t  was found in  the holding room of the 

test  center  with  a  cell phone.  The holding room is pa r t  of the test  center , and is 

designed to keep the tested candida tes from communica t ing with untested 

candida tes.  It  is clea r  tha t  a ll candida tes for  th is examina t ion  were advised a t  

mult iple t imes tha t  possession  of a  cell phone in  the test  center  was prohibited and 

would resu lt  in  disqua lifica t ion  regardless of whether  or  not  the appellan t  had 

fin ished the examina t ion .  The appellan t  cla ims tha t  he was not  chea t ing a t  the test  

center , and it  is uncontested tha t  he was not  caught  chea t ing.  However , possession  

of a  cell phone a t  the test  center  is a  potent ia l breach  of examinat ion  secur ity.  This 

is equa lly t rue for  ora l examina t ions as for  wr it ten  examina t ions, a s phones have 

digita l voice recording fea tures on  them which  make it  possible to record 

informat ion  dur ing an  ora l examinat ion  for  la ter  use.  Given  the h ighly advanced 

fea tures on  today’s cell phones, which  include the ability to take photographs and 

instan t  t ext  messaging, possession  of t hese types of devices could ser iously 

undermine examina t ion  secur ity.  Although the “no cell phone ru le” may appear  

draconian , it s impor tance in  ensur ing fa ir  and equitable  test ing for  a ll potent ia l 

candida tes cannot  be overemphasized.  Test  Center  personnel a re charged with 

prohibit ing the use of unauthor ized a ids, in format ion  or  assistance by candida tes 

and prevent ing examina t ion  secur ity materia l from leaving the exam cen ter .   

 

 Anyone found par t icipa t ing in  a  prohibited act ion  could be disqua lified from 

the exam, rejected for  fu ture exams and subject  t o punishment  as provided by law, 

and possession  of a  cell phone in  the test  center  is a  prohibited act ion , whether  or  

not  the phone is on .  When  consider ing the overr iding in terest s of examina t ion 

secur ity, it  is impera t ive to disqualify candida tes who could potent ia lly breach  

examina t ion  secur ity.  S ee In  the Matter of Michele Gordon  (MSB, decided August  9, 

2006).  The appellan t  cites va r ious instances wherein  the candida tes in ten t ionally 

brought  cell phones in to centers for  va r ious reasons and a rgues tha t  he did so 

unin tent ionally and should not  be simila r ly disqua lified.  Fur ther , h is situa t ion  is 

not  the same as tha t  of Mr . Negron’s, who was found with  a  cell phone outside of the 

center .  S ee In  the Matter of Christian  N egron (MSB, decided March  29, 2007).  

Never theless, other  candida tes were disqua lified for  possession  of cell phones in  the 

center  when they were not  aware or  had inadver ten t ly brought  their  phones in .  S ee 

In  the Matter of J oseph Battista, et al., Fire Fighter (M9999H) (MSB, decided March  

28, 2007).  

 



  Carrying a  cell phone in to an  examina t ion  center  is not  appropr ia te for  a  

pa r t icipant  in  a  formal examina t ion  set t ing for  a  public sa fety t it le, and the 

appellan t  was proper ly disqua lified for  possession  of a  cell phone.  The appellan t ’s 

employment  record has no bear ing on  th is mat ter . 

 

A thorough review of the record indica tes tha t  the appellan t  has fa iled t o 

suppor t  h is burden  of proof in  th is mat ter . 

 

ORDER 

 

Therefore, it  is ordered tha t  th is appea l be denied. 

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

 


