
In  the Matter of Alan  Gatto, Investigator T rainee, T axation  and T ax R epresentative 
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(Civil Service  Com m iss ion , d ec ided Novem ber 2, 2011)  

 

Alan  Gat to appea ls h is non -appoin tment  to the noncompet it ive t it le of 

Invest igator  Tra inee, Taxa t ion  or  Tax Representa t ive Tra inee with  the Depar tment  

of the Treasury (Treasury). 

 

By way of background, in  In  the Matter of Departm ent of the T reasury, 

T rainee T itles (CSC, decided August  18, 2010), the Civil Service Commission  

(Commission) granted Treasury’s reques t  to rea lloca te severa l t ra inee t it les, 

including Invest iga tor  Tra inee, Taxa t ion  and Tax Representa t ive Tra inee to the 

noncompet it ive division  of the ca reer  service on  an  in ter im basis to fill 

approximately 112 vacant  posit ions.  It  noted tha t  the noncompet it ive designa t ion  

would be effect ive September  11, 2010 through J une 18, 2011.  Addit ionally, the 

Commission  determined tha t  it  was appropr ia te for  the Division  of Select ion 

Services (Select ion  Services) to monitor  the filling of these posit ions to ensure  tha t  

they were in  compliance with  Civil Service regula t ions governing the 

noncompet it ive division  and tha t  the appoin tments made were consisten t  with  the 

spir it  of Civil Service law and ru les, i.e., ensur ing tha t  appoin tments were made 

according to mer it  and fitness.  Therefore, the Commission  directed Treasury and 

Select ion  Services to establish  a  mutually agreeable monitor ing plan .     

 

Personnel records indica te tha t  there a re current ly 88 individuals who were 

appoin ted to the noncompet it ive t it le of Ta x Representa t ive Tra inee, with 21 

appoin tments effect ive October  23, 2010, 62 appoin tments effect ive October  25, 

2010 and five appoin tments effect ive J une 13, 2011.  Personnel records a lso indica te 

tha t  there a re current ly 19 individua ls who were appoin ted  to the noncompet it ive 

t it le of Invest iga tor  Tra inee, Taxa t ion , with  one appoin tment  effect ive October  23, 

2010 and 18 appoin tments effect ive October  25, 2010.  Personnel records do not  

indica te tha t  any of the individua ls appoin ted to the t it les of Tax Representa t ive 

Tra inee and Invest iga tor  Tra inee, Taxat ion  have applied for  and/or  possess 

veterans preference.
1
  Although Gat to, a  veteran , was in terviewed on  August  3, 

2010, he was not  appoin ted. 

 

Sta ff of Mer it  System Pract ices and Labor  Rela t ions requested tha t  Treasury 

submit  addit iona l informat ion  concern ing the Tra inee t it les which  were placed in to 

the noncompet it ive division  pursuant  to In  the Matter of Departm ent of the 

T reasury, T rainee T itles, supra .  In  pa r t icu la r , Treasury was requested to submit  

                                            
1
 The in format ion  su bmit t ed by Treasury indica tes tha t  according to th e Depa r tmen t  of Milit a ry and 

Veteran s Affa ir s, R.L. who was appoin ted as a  resu lt  of th is process, does possess vete ran s 

prefer ence.  However , R.L. was n ot  appoin ted to on e of the subject  t it les.  Ra ther , h e was appoin ted 

to the n oncompet it ive t it le of In forma t ion  Techn ology Specia list , effect ive October  25, 2010.   



the number  of candida tes, with  corresponding da ta  for  each  candida te in terviewed, 

including: veterans sta tus, copies of Tra inee In terview Forms and select ion  process 

outcome.  In  response, Treasury indica ted tha t  it  had in terviewed 865 candida tes.  

The candida tes were ra ted as “Excellen t ,” “Very Good,” “Acceptable” and “Not  

Recommended” on  the Tra inee In terview Forms.  Only candida tes who scored 

“Excellen t” dur ing the in terview were considered for  appoin tment .  Out  of those 

candida tes, on ly candida tes who were ident ified by the in terviewers as a  “first” or  

“second” choice were offered employment .  Of the 865 candida tes in terviewed, 14 

were confirmed by the Depar tment  of Milita ry and Veterans Affa irs to be en t it led to 

veterans preference.  Out  of the 14 veter ans, on ly R.L., Y.H., R.H. and J .L. scored 

“Excellen t” dur ing the in terview.  However , on ly R.L. was ranked as a  fir st  or  

second choice and was offered employment  to the noncompet it ive t it le of 

Informat ion  Technology Specia list .  One hundred and eighty-one candida tes were 

offered employment , including R.L.  Nineteen  declined employment , and 162 were 

appoin ted, including R.L.   

 

On appea l, Ga t to a rgues tha t  veterans preference applies to noncompet it ive 

appoin tments.  However , he main ta ins tha t  a lthough he met  a ll condit ions for 

h ir ing, Treasury refused to honor  h is veterans preference and appoin t  h im to one of 

the posit ions.  Ga t to contends tha t  despite request ing tha t  Treasury provide h im a  

reason  for  h is non -appoin tment , Treasury has fa iled to provide h im with  any 

reason .  Fur ther , Ga t to cla ims tha t  a lthough he contempla ted filing a  

discr imina t ion  compla in t  a lleging reta lia t ion  for  filing a  previous compla in t , he 

decided not  to file a  compla in t .   

 

In  response, Treasury asser t s tha t  the select ion  process, wh ich  was approved 

by this agency, included submission  of documenta t ion  to suppor t  educa t iona l 

requirements, complet ion  of a  pre-in terview quest ionnaire, a  face-to-face in terview 

and successful complet ion  of a  background invest iga t ion .  Treasury notes tha t  G a t to 

underwent  an  in terview on  August  3, 2010.  Dur ing the in terview, candida tes were 

eva luated on  their  verba l and non -verbal communica t ion  skills.  Treasury notes 

tha t  while Ga t to’s communica t ion  skills were ra ted sa t isfactory, severa l 

documented a reas of weakness resu lted in  the in terview team not  recommending 

him for  appoin tment .  In  suppor t , it  submits a  copy of Ga t to’s resume and the 

Tra inee In terview Form, on  which  it  was noted tha t  h is “Ora l Communica t ion” was 

“Sa t isfactory.”  However , the in terview  t eam checked off a  weakness in  

“Enthusiasm” and noted tha t  h is “demeanor  [was] nega t ive” and h is “expression  

[was] disgrunt led [and] a r rogant .”  The in terview team also checked off a  weakness 

for  “Non -verba l” and noted tha t  Ga t to was comfortable and “disp layed [a ] sense of 

ent it lement .”  The in terview team noted tha t  he appeared “unmanageable.”  

Specifica lly, they noted tha t  Ga t to could not  give any examples of “team effor t” in  

any past  project .  In stead, he indica ted tha t  he a lways did everyth ing h imself and 

never  worked with  a  team.  Moreover , they noted tha t  despite severa l oppor tunit ies, 

he fa iled to answer  the conflict  resolu t ion  quest ion  sa t isfactor ily.  The in terview 



t eam a lso noted tha t  a s soon as Ga t to was greeted, he had a  “judgment  against  a  

speech  [made] by the Treasurer ,” he made sure tha t  they were aware of h is veteran  

sta tus, and he a lluded to “being [not?] h ired by OMB due to an  undisclosed issue 

with  the Depar tment  of the Treasury.”  Addit iona lly, the in terview team noted that  

Gat to displayed a  lack of professiona lism, not ing tha t  h is resume was const ructed 

poor ly.  Specifica lly, a  review of the resume indica tes tha t  Ga t to submit ted a  

resume which  showed or  “t racked” er ror s and/or  changes tha t  needed to be made to 

the resume.  Addit iona lly, Ga t to indica ted tha t  a s a  Subst itu te Teacher  from 1999 

th rough the present , he had “passed a ll t est s to pu rsue posit ion  as fu ll t ime teacher , 

however  due to no child left  behind act , it  is impossible to be h ired.”  He a lso 

indica ted tha t  a s a  Cost  Accountan t  from 1984 to 1999, one of h is key cont r ibut ions 

was tha t  he “kept  the cost s up to da te on  film products with  resin  pr ices swinging 

wildly and the owners refusing to hedge on  commodity pr ices.”  As a  resu lt , the 

Tra inee In terview Form indica ted tha t  Ga t to was “Not  Recommended” for  

appoin tment . 

 

Addit iona lly, Treasury asser t s tha t  it  recognizes it s obliga t ion  to ensure 

compliance with  the regula t ions governing veterans preference and therefore, it  

ensured tha t  the recru itment  was conducted in  accordance wit h  those regula t ions.  

Specifica lly, it  a sser ted tha t  candida tes with  veterans preference, who were 

recommended and ident ified for  employment  as either  a  pr imary or  a lterna te 

candida te, were offered employment .  However , since Ga t to was not  recommended 

for  employment , an  offer  was not  made to h im.  Consequent ly, Treasury a rgues tha t  

Gat to’s appea l is without  mer it  and should be denied.  

 

In  response, Ga t to acknowledges tha t  he made the in terview team aware that  

veterans preference applies to noncompet it ive appoin tments.  He main ta ins that  

perhaps because he is aware of Civil Service ru les and “willing to fight  for  [h is] 

r ights someone could fa lsely cla im tha t  [he has] a  sense of en t it lement .”  However , 

the opin ion  of h im being disgrunt led, negat ive and a r rogan t  is “simply r idicu lous.”  

In  th is regard, he main ta ins tha t  a s a  subst itu te teacher  for  10 years and in  other  

business endeavors, he has been  descr ibed as opt imist ic, cheer ful and willing to do 

any task to accomplish  a  goa l.  Moreover , Ga t to asser t s tha t  dur ing the in terview, 

he expla ined tha t  he is normally the “go to guy tha t  the team turns to when they 

want  the job to be done cor rect ly.”  Ga t to a rgues tha t  the comment  tha t  he lacks 

en thusiasm is “rea lly lame” as he wants to work for  the Sta te and “not  b ecome a  

high  school cheer leader .”  He a lso main ta ins tha t  when he is asked a  quest ion , he 

will find out  the cor rect  answer , which  is how a  dedica ted employee responds to a  

problem.  However , he asser t s tha t  on  the other  hand, Treasu ry personnel has lied, 

viola ted ru les, been  rude, refused to give h im informat ion , not  answered h is wr it ten 

inquires and acted “tota lly unprofessiona l.”  Ga t to a rgues tha t  he met  a ll of the 

requirements for  a  posit ion , and since Treasury has fa iled to present  a  legit imate 

reason  for  not  h ir ing h im, he should be appoin ted to the t it le.  F inally, he quest ions 



how many veterans were in terviewed and h ired for  the posit ion , a s he believes tha t  

none were h ired.   

 

CONCLUSION  

 

N .J .S .A. 11A:5-8 specifies tha t : 

 

F rom among those eligible for  appoin tment  in  the non -

compet it ive division , preference sha ll be given  to a  

qua lified veteran .  Before an  appoin t ing author ity shall 

select  a  nonveteran  and not  appoin t  a  qua lified veteran, 

the appoin t ing author ity sha ll show cause before the 

Civil Service Commission  why a  veteran should not  be 

appoin ted.  In  a ll cases, a  disabled veteran  sha ll have 

preference over  a ll others. 

 

N .J .A.C. 4A:5-2.3 provides tha t  in  making appoin tments in  the non -

compet it ive division , preference sha ll be given  among qua lified applicants to 

disabled veterans, then  veterans.   

 

While the Commission  notes tha t  Civil Service law and ru les include a  st rong 

preference for  veterans and disabled veterans, the establishment  of veterans 

preference does not  au tomat ica lly en t it le the veteran  to a  permanent  appoin tment  

in  a  ca reer  service posit ion .  As noted above, N .J .S .A. 11A:5-8 permits an  

appoin t ing author ity not  to appoin t  a  qua lified veteran  for  cause when making 

noncompet it ive appoin tments.  In  In  the Matter of Andrew T riandafilou  (MSB, 

decided J une 8, 2005), the Merit  System Board (Board) delinea ted the standard 

necessa ry to remove qualified veterans from considera t ion  for  noncompet it ive 

appoin tments.  In  T riandafilou , the Board sta ted tha t  a lthough N .J .A.C. 4A:5-2.3 

does not  specify the standard for  the non -appoin tment  of a  veteran  to a  

noncompet it ive posit ion , the ru les regarding use of the preference in  promot ional 

examina t ions delineate wha t  is required of an  appoin t ing author ity to show cause 

as to why a  veteran  should be removed from a  list .  Thus, in  the absence of any 

other  specific regula tory procedure concern ing noncompet it ive posit ions, these ru les 

a re illust ra t ive of wha t  an  appoin t ing author ity would need to demonst ra te to 

substant ia te not  appoin t ing an  in terested, qua lified veteran .   

 

In  pa r t icu la r , N .J .A.C. 4A:5-2.2(c) provides tha t  a  non -veteran  sha ll not  be 

appoin ted unless the appoin t ing author ity shows cause why the veteran  should be 

removed from the promot iona l list .  N .J .A.C. 4A:4-4.7 et seq., in  conjunct ion  with  

N .J .A.C. 4A:4-6.1 et seq., delinea tes a  number  of reasons why a  person  may be 

denied an  appoin tment  and removed from the list .  This would include the fa ilure of 

a  veteran  applicant  to complete required pre-employment  processing.  S ee N .J .A.C. 

4A:4-4.7(a )11, which  a llows an  eligible’s name to be removed from an  eligible list  for  



other  va lid reasons.  In  shor t , the Board in  T riandafilou  sta ted tha t  these ru les 

expla in  wha t  an  appoin t ing author ity would have to demonst ra te in  order  not  to 

make an  appoin tment  of an  in terested veteran  eligible to a  noncompet it ive t it le.  As 

such , an  eligible who has established veterans preference does not  necessa r ily have 

to be permanent ly appoin ted. 

 

 In  the instan t  mat ter , Ga t to a rgues that  Treasury refused to honor  h is 

veterans preference and appoin t  h im to one of the noncompet it ive posit ions it  was 

h ir ing for , even  though h is veterans preference applies to noncompet it ive 

appoin tments.  Treasury acknowledges tha t  veterans preference is to be considered 

pr ior  to making a  noncompet it ive appoin tment .  However , it  ma in ta ins tha t  only 

candida tes with  veterans preference, who were recommended and ident ified for  

employment  a fter  the in terview process, were offered employment .  In  th is regard, 

the informat ion submit ted indica tes tha t  Treasury u t ilized the in terview process to 

determine whether  candida tes should be offered the subject  posit ions.  Only 

candida tes who scored “Excellen t” were deemed to have “passed” the in terview.   

The candida tes were then  ranked as first , second, etc., choice for  appoin tment  and 

only candida tes who were ranked as a  fir st  or  second choice for  appoin tment  were 

offered employment .  The Commission  is sa t isfied tha t  Treasury has demonst ra ted 

tha t  it  u t ilized a  uniform se lect ion  process tha t  did not  adversely impact  Ga t to’s 

veteran  preference r ights.  However , in  applying veterans preference to the 

candida tes, a ll veterans who were deemed “Excellen t” should have been  offered 

employment , regardless of whether  they were rank ed as a  fir st  or  second choice for  

appoin tment . 

 

Upon a  review of t he record, the Commission  finds tha t  Treasury has 

presented sufficien t  reasons not  to appoin t  Ga t to.  Specifica lly, Ga t to had 

documented a reas of weakness du r ing the in terview which  resu lted in  the in terview 

t eam ra t ing him as “Not  Recommended” for  appoin tment .  In  suppor t , the 

appoin t ing author ity submits a  copy of Ga t to’s resume and the Tra inee In terview 

Form, on  which  the in terview panel noted severa l problems.  Although Gat to 

disputes tha t  Treasury has provided a  legit imate reason  for  h is non -appoin tment , 

other  than  h is disagreement  with  the in terviewers’ conclusions, he has provided no 

documenta t ion  to dispute the findings of the in terview panel.   

 

However , a lthough Treasury was not  required to appoin t  Ga t to pursuant  to 

N .J .S .A. 11A:5-8 and N .J .A.C. 4A:5-2.3, the record does revea l tha t  Treasury fa iled 

to offer  employment  to three veterans, Y.H., R.H. and J .L., who scored “Excellen t” 

dur ing the in terview process.  Since Treasury has indica ted tha t  Y.H., R.H. and J .L. 

scored “Excellen t” and the Depar tment  of Milita ry and Veterans Affa irs has 

confirmed tha t  they possess veterans preference, Y.H., R.H. and J .L. must  be 

appoin ted if they a re st ill in terested in  the posit ions.   

 



The Commission  is specifica lly given  the power  to assess compliance cost s 

and fines aga inst  an  appoin t ing author ity, including a ll administ ra t ive cost s and 

charges, a s well a s fines of not  more than  $10,000, for  noncompliance or  viola t ion  of 

Civil Service law or  ru les or  any order  of the Commission .  N .J .S .A . 11A:10-3; 

N .J .A.C. 4A:10-2.1(a )2.  S ee In  the Matter of Fiscal Analyst (M1351H), N ewark , 

Docket  No. A-4347-87T3 (App. Div. February 2, 1989).  Therefore, Treasury is 

ordered to not ify this agency with in  30 days of the issuance of this decision  of either  

the permanent  appoin tment  of Y.H., R.H. and J .L. to the subject  t it les or  provide 

documenta t ion  from Y.H., R.H. and J .L. indica t ing tha t  they are not  in terested in  

the posit ions.  If, a t  any t ime, Treasury does not  a dhere to the t imeframe in  th is 

decision  without  an  approved extension  of t ime, it  sha ll be assessed fines of $100 

per  day for  each  day of cont inued viola t ion  up to a  maximum of $10,000. 

 

ORDER 

 

Therefore, it  is ordered tha t  Alan  Gat to’s appea l of h is non -appoin tment  be 

denied.  It  is a lso ordered tha t  Treasury not ify th is agency with in  30 days of the 

issuance of th is decision  of either  the permanent  appoin tments of Y.H., R.H. and 

J .L. to the subject  t it les or  provide documenta t ion  from Y.H., R.H. and J .L. 

indica t ing tha t  they are not  in terested in  the posit ions. 

 

If, a t  any t ime, Treasury does not  adhere t o the t imeframes in  th is decision  

without  an approved extension  of t ime, it  sha ll be assessed fines of $100 per  day for 

each  day of cont inued viola t ion up to a  maximum of $10,000.       

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 


