Local Finance Notice _______
Date is
Page #


[image: image1.png]EULAl THINdilLL NUIILE

Tame £ WeGrasvey Susen Bass Lovin Susan Jacobucer
Govamar ‘Commasionar ‘Acting Director









Public employers must also remember that military members who serve in the military are protected from unlawful discrimination based on military affiliation.  Both federal law, pursuant to the U.S. Uniformed Services Employment and Reemployment Rights Act (USERRA) and state law pursuant to the Law Against Discrimination (LAD) provide protections for initial hiring and adverse employment actions by an employer if the action relates even in part to the employee's military service. This protection also extends to potential witnesses of a discriminatory action on the part of the employer.

Military leave affects individuals participating in the following programs:

· New Jersey National Guard (“organized militia”)

· N.J. Air and Army National Guard

· N.J. Naval Militia

· State Guard

· U.S. Reserves

· Army Reserve of the United States

· U.S. Naval Reserves

· U.S. Air Force Reserves

· U.S. Marine Corps Reserves

· U.S. Coast Guard

· Army or Air National Guard from states other than New Jersey

There are four general categories of military active duty:

· Annual Training: A type of active duty for training which a reservist must perform for a minimum of 15 days per federal fiscal year 

· Active Duty for Training: Encompasses a wide variety of training/duty other than annual training or active duty

· Other Active Duty: Members called up pursuant to Title 10 or Title 32 of the United States Code in response to a particular event or threat

· State Active Duty: For National Guard only, response to an event or threat in the State.  This is different from Federal Active Duty (when State Guard personnel are activated pursuant to Title 10 or Title 32).  Only New Jersey National Guard members are entitled to a paid leave for State Active Duty.

A separate category of duty is Inactive Duty Training, commonly known as “drill.”  This usually occurs on weekends, but can take place on any day or days of the week and at any time during the year.  There is no statutory obligation or employee entitlement to receive employer pay for Inactive Duty Training.  Local units may have separate personnel policies or labor agreements that may provide compensation for this time.

Changes in Military Paid Leave Benefits
The Legislation (P.L. 2001, c. 351) clarified and codified most existing law and practice, and in certain limited cases, modified the benefits public employers are obligated to provide.  In limited cases, the law mandated new benefits, requiring the State to reimburse local units for the costs incurred in providing the new benefits.  

The attached chart documents the previous requirements and the new law, as well the specific changes made by Chapter 351.  Local officials should review this chart carefully to determine if a mandate was triggered for a specific employee’s circumstances.

The increased benefits are:

· U.S. Reserves, which includes National Guard members from states other than New Jersey, are now entitled to a paid leave of absence for up to 30 days for active duty as well as annual training and active duty for training.  Previously these individuals were entitled to unlimited paid leave for “field training” or annual training and active duty for training, but not entitled to pay for active duty.

· Full-time, temporary employees (including Civil Service provisionals) who have served for one year or more are now entitled to a paid leave of absence for up to 30 days for active duty as well as annual training and active duty for training.  Previously these individuals were entitled to 30 days paid leave for “field training” or annual training and active duty for training, but not entitled to pay for active duty.  

· Temporary employees (including Civil Service provisionals) with less than one year of service to the local unit are still not eligible for a paid leave of absence, but now entitled to a leave of absence without loss of time.

· Note:  Temporary or Civil Service provisional employees serving less than a year are not entitled to military leave pay.  State definitions of temporary and provisional apply to those local units operating under the Civil Service system.  Local ordinances and policies should guide other jurisdictions in determining if an employee is permanent or temporary.
When a 30- or 90-day leave of absence is exhausted, an employee is not entitled to pay, but does not lose time (i.e., continues to earn service time for benefit and seniority calculations).  Upon returning from duty, these employees are entitled to resume working in accordance with federal and state law. 

Once statutory paid military leave runs out, pay for military members is discretionary with each public entity and may be continued by local policy.  For example, the Governor has authorized differential pay for State employees in certain situations, as have some counties, municipalities for certain conflicts or missions.  Like any benefit, these should be authorized by employee contract, or benefit ordinance or resolution (as appropriate to the type of local unit).

State Mandate Reimbursement
The attached chart summarizes the benefits provided to Reservists and Guard members before and after P.L.2001, c.351.  State Mandate/State Pay rules require the State to reimburse local units for costs imposed by changes in the law.  The reimbursement mandate refers to the following circumstances for Reservists (including members of the National Guard in other states): 

· Days are for active duty 
· Reservist is a permanent of full time temporary with one year or more employment with the local unit

· Has not performed 30 work-days of annual training or other active duty for training in that calendar year.  

For example, a Reservist who has been on annual training orders for 15 work days and is called for 3 months of active duty in the same calendar year, would receive 15 work days of pay from the local unit employer that can be reimbursed by the State.

There is no reimbursement required for New Jersey National Guard members as the 2001 amendments clarified existing law and did not add any additional requirements.
The State Office of Management and Budget provides the reimbursement for the State share.  To facilitate the process, the Division of Local Government Services is assisting OMB; the reimbursement forms are available on the Division’s web site under Miscellaneous Publications.  

Submission must be made once for the entire calendar year within the first two months of the following year.  Mail all forms and backup materials to: Military Leave, Department of the Treasury, Office of Management and Budget, PO Box 221, Trenton, New Jersey 08625-0221.  Applications for reimbursement for 2002 and 2003 must be filed by September 30, 2004.  The form instructions detail the information that must be submitted.  

The routine work schedule of the individual is the basis for calculating the mandate obligation for State reimbursement.  For example, law enforcement officers or fire fighters that do not work 5 days on/2 days off schedules would be calculated on a case-by-case basis, using the individual’s normal schedule.  In calculating the cost of the State share, if any, all actual expenditures of salary and benefit costs are included.  The reimbursement forms provide for documentation of these costs.

Members of the military always receive written orders for any type of active duty or active duty for training that document their assignment and the type of action involved.  The member should always provide their employer a copy of the orders so that the employer can determine the appropriate amount of paid military leave.  

Employers, however, should be aware that military members may not necessarily receive formal, written orders prior to reporting for military duty.  Pursuant to federal law, employers may not require the military member to present orders prior to being granted an excused leave.  In all cases, the employer should ultimately obtain a written copy of the employee’s orders to justify the paid leave.  

Additional Information
The USERRA and other laws provide for other leave related issues.  The New Jersey’s Employer Support for the Guard and Reserve website has an excellent Frequently Asked Question page that covers many issues, including:

· The length of time before a military member must report back to work after discharge from service

· Rights of NJ Guard members

· If an employee is injured or incurs a disability during military duty.

Employers with questions on these or related issues should consult the web site, as well as State laws and the USERRA.  The following references may also be useful:

· New Jersey Support of the Guard and Reserve: www.njesgr.org/
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· FAQ page at: www.njesgr.org/faq.html
· New Jersey Department of Military and Veteran Affairs: www.nj.gov/military
· The National Committee for Employer Support of the Guard and Reserve (ESGR): www.esgr.org/.  The USERRA can be viewed at that site as well.

· P.L. 2001, c. 351 shows current State laws regulating public employer issues for members of the National Guard and US Reserves.  The final bill, S-2378 from the 2000-2001 session shows the previous law with the new amendments.

· Forms for reimbursement under the new law on the DLGS web site (Miscellaneous Publications).
· Questions regarding Agency Reimbursement for paid military leave should be e-mailed to:  militaryleave@treas.state.nj.us  

· Questions regarding Employee Entitlement to paid military leave should be e-mailed to: militaryleave@njdmava.state.nj.us

Approved: Susan Jacobucci, Acting Director
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Table of Military Leave for Public Employees

May 2004

KEY:

AD = Active Duty 

ADT = Active Duty Training

AT = Annual Training
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ADVANCE \u4ML = Military Leave

SAD = State Active Duty

	NJ National Guard

(Includes NJ Air and Army National Guard, Naval Militia, and State Guard)



	ADVANCE \d4

ADVANCE \u4

ADVANCE \d6Type of Service
	Days Paid under Previous Law
	Days Paid under

P.L. 2001, c. 351
	Change/ Mandate Impact

	Permanent Employee & Full-Time Temporary employed >1 year or more
	90 days per year for active duty, active duty for training or other duty ordered by the Governor then leave w/o pay & w/o loss of time

Unlimited paid ML for SAD


	90 days per year for Federal AD (pursuant to Titles 10 and 32 U.S.C.), then leave w/o pay & w/o loss of time.

Unlimited paid ML for SAD
	No change/No impact

	Full Time Temporary employed < 1yr
	90 days per year, then leave w/o pay & w/o loss of time
	Leave w/o pay & w/o loss of time
	Minus 90 days/No impact

	

	U.S. Reserves

(Includes Army Reserve, Naval Reserve, Air Force Reserve, Marine Corps Reserve, Coast Guard Reserve 

and National Guard members from other states)



	ADVANCE \d4

ADVANCE \u4

ADVANCE \d6Type of Service
	Days Paid under Previous Law
	Days Paid under

P.L. 2001, c. 351
	Change/Impact

	Permanent Employees
	All days for “field training” = AT and ADT
	30 days total per year for AT, ADT or AD
	AT - capped at 30 days/No impact

ADT - capped at 30 days/No impact

AD - plus 30 days/Mandate



	Full Time Temporary employed 1 year or more
	30 days total per year for “field training” for AT or ADT
	30 days total per year for AT, ADT or AD
	AT - no change/No impact

ADT - no change/No impact

AD plus 30 days/Mandate



	Full Time Temporary employed <1 year
	Leave w/o pay and with loss of time
	Leave w/o pay w/o loss of time
	No additional pay, but employees now do not lose time/No impact
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REVIEW OF MILITARY LEAVE FOR PUBLIC EMPLOYEES





This Division is often asked to provide local units with guidance concerning the status of public employees who take military leave as part of their New Jersey National Guard or U.S. Armed Forces Reserves service.  





While detailed information can be obtained from the State Department of Military and Veterans Affairs (there is contact information at the end of the Notice), this Notice provides a summary of important elements of state and federal law.  This guidance affects all local units: municipalities and counties and their agencies, boards and commissions; boards of education, authorities, fire districts, and joint meetings.





We hope you find this information useful.  The Office of Management and Budget, Department of Military and Veterans Affairs and the Division of Law assisted in the preparation of this Notice.





General Provisions Concerning Military Duty





As required by federal and state laws, military members are entitled to excused leaves of absence from their employment when performing military duty.  Under New Jersey law, local unit employees are entitled to limited paid leaves of absence when performing various types of military duty.  Employees on military leave also accrue all other normal benefits as if they were working.





The applicable State laws start at N.J.S.A. 38A:4-4 (covering New Jersey National Guard, Naval Militia and State Guard) and 38:23-1 (applicable to Reservists including National Guard members from other states).  These laws have been on the books for many years and are well known to most local finance officials. However, these laws were amended in 2001 to alleviate longstanding confusion regarding paid military leave. The law also added limited new benefits that, under precise circumstances, may require State reimbursement of local costs.





When pay is authorized, it is in addition to their military pay, not the difference between military pay and the public employment pay.  This is based on long-standing case law that was unaffected by the new legislation.








Contact Information





Director's Office


V.  609.292.6613


F.  609.292.9073


Local Government Research


V.  609.292.6110


F.  609.292.9073


Financial Regulation�and Assistance


V.  609.292.4806


F.  609.984.7388


Local Finance Board


V.  609.292.0479


F.  609.633.6243


Local Management Services


V.  609.292.7842


F.  609.633.6243


Authority Regulation


V.  609.984.0132


F.  609.984.7388


Mail and Delivery


101 South Broad St.


PO Box 803


Trenton, New Jersey


08625-0803


Web: � HYPERLINK "http://www.nj.gov/dca/lgs" ��www.nj.gov/dca/lgs�


E-mail: � HYPERLINK "mailto:dlgs@dca.state.nj.us" ��dlgs@dca.state.nj.us�
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Elected Officials 


Chief Financial Officers


Municipal Clerks


Authorities


County Clerks of the Board
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