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When a contractor submits a VECP, the contracting unit’s engineer must review the proposal, reach findings, and make a recommendation to the governing body.  The engineer must find that the proposal does not “impair any of the essential functions, or characteristics of the project, or any portion of the work involved.” Only then can the governing body consider it.  The contractor is responsible for reimbursing the engineer for the costs of the review.

Once an approved VECP is completed, the contracting unit’s engineer must calculate the actual cost of, and savings generated by the improvement.  The savings are then split 50%/50% between the owner and the contractor as part the contract billing process.

Statutory Provisions

The statute (attached) provides a specific process to be followed.  The process provides that:

1. Value engineering construction change orders shall not be used to impair any of the essential functions, or characteristics of the project, or any portion of the work involved.

2. The contractor shall submit a value engineering construction proposal that completely describes the changes to the original specifications or proposal, impact on other project components, advantages and disadvantages of the proposed change, cost estimates and calculations on which they are based, any impact on the contract time schedule, and any other relevant information that the contracting unit may require in order to review the value engineering construction proposal. The contractor's cost for developing the value engineering construction proposal shall not be eligible for reimbursement by the contracting unit. 

3. The contractor shall be liable for all reasonable costs incurred by the contracting unit for the technical evaluation and engineering review of a value engineering construction proposal presented by the contractor.

4. The contracting unit's engineer shall prepare a written report for the governing body that shall evaluate the value engineering construction proposal, make a recommendation on whether or not it should be accepted, rejected, or modified, and state to the contracting unit and contractor the amount of any projected cost savings.

5. The proposal shall not be approved unless the engineer reports to the governing body that the proposal appears consistent with the required performance, quality, reliability, and safety of the project and does not impair any of the essential functions, or characteristics of the project, or any portion of the work involved.

6. The contracting unit shall have the sole discretion to approve or disapprove a value engineering construction proposal.

7. The contractor and the contracting unit shall equally share in the cost savings generated on the contract as a result of an approved value engineering construction change order. Once the project is completed, the contracting unit's engineer shall verify the cost savings to reflect the actual cost of the work, and such verified cost saving shall be the basis for the savings shared equally with the contractor.

8. The contractor shall have no claim against the contracting unit as a result of the contracting unit's disapproval of a value engineering construction proposal.

The law also authorizes contracting units to include provisions implementing the VECP procedure in their bid specifications and contracts.  The Division of Local Government Services is also authorized to adopt rules to guide contracting units in crafting their specifications.  The law specifically authorizes the use of procedures based on those of the New Jersey Department of Transportation or other appropriate State agencies as the basis for local procedures or the Division’s rules.

In lieu of adopting formal rules, the Division has chosen to issue guidance to assist contracting units in implementing their VECP procedures.  The Division has adapted the State DOT VECP bid specifications to the needs of contracting units.  This “Framework” is designed to be incorporated directly into contracting unit bid specifications with only minor modifications to meet local practices.

The Framework text includes introductory comments that explain its use and issues local units must consider in integrating it into their contracting documents.  Advice from local legal and engineering professionals should be obtained as appropriate.  The Framework follows this page and is followed by the law.   The Framework is also posted on the Local Procurement Web Site.

Questions concerning this Notice can be e-mailed to lpcl@dca.state.nj.us or handled by phone at 609-292-7842.

Approved: Susan Jacobucci, Director
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Local Public Contracts Law

Value Engineering Specification Framework

Based on NJDOT Standard Specifications for Roads and Bridges

This “Framework” is intended as bid specification text that can be used by contracting units operating under the Local Public Contracts Law to provide the “procedures” anticipated by N.J.S.A. 40A:11-16.6(c)(9) to implement the statutory requirements of P.L. 2005, c. 67 (N.J.S.A. 40A:11-16.6).   This law requires contracting units to accept “value engineering construction proposals” from contractors for contracts equal to or in excess of $5 million.  Bid specifications and contract documents must contain procedures that contractors must file to submit proposals.

Following the Department of Transportation specification as a model, a primary element of the Framework structures a Value Engineering proposal as a two-part submission: an “Initial” proposal, followed by a “Final” proposal, if the initial is approved.  Contracting units should consider if the nature of the project warrants a two-part process and adapt the language accordingly.

It also contains “optional” elements that a contracting unit may choose to include based on its particular needs and work to be done.  The Framework uses the terms “Owner” to represent the contracting unit and its agents, “Contractor” as the bidder (these terms would be in both the bid specifications and contract), and “Engineer” to represent the Owner’s project engineer with responsibility for the project.  Users should ensure that these terms and the definition section of their bid specification are aligned.

Contracting unit specification writers should adapt and organize the Framework as appropriate to their needs, contract documents and standard terms.

____________________________________________________________________________
Value Engineering
The term “proposal” as used in this Subsection is construed to mean a Value Engineering Construction Proposal submitted by the Contractor for changing the Plans, Specifications, or other requirements of the Contract.  This section conforms to the provisions of N.J.S.A. 40A:11-16.6.  Value Engineering Construction Proposals shall conform with the provisions of this section.

1.      Purpose and Scope.  The intent of Value Engineering is to share with the Contractor any cost savings generated on the Contract as a result of a proposal or proposals offered by the Contractor and approved by the Owner.  The purpose is to encourage the use of Contractor’s ingenuity and experience in arriving at alternative, lower cost or time-saving construction methods other than those reflected in the Contract Documents, by the sharing of savings resulting therefrom.  The proposals contemplated are those that could produce a savings to the Owner without, in the judgment of the Owner’s Engineer and approved by the Owner, impairing essential functions and characteristics of the Project or a portion of the Work involved.  They include but are not limited to safety, service life, stage construction, economy of operation, ease of maintenance, and desired appearance.

2.      Submittal of Initial Proposal.  An initial submission is required to use the Value Engineering process.  The initial proposal shall outline the general technical concepts associated with the proposal and the estimated savings that will result.

The initial proposal will be reviewed by the Owner and, if found to be conceptually acceptable, approval to submit a final proposal will be granted by the Owner.  A finding of conceptual acceptability of the initial proposal in no way obligates the Owner to approve the final proposal.  The Contractor shall have no claim against the Owner as a result of the rejection of any such final proposal.

3.      Submittal of Final Proposal.  Final proposals will be considered only after Owner approval of the initial proposal according to Subheading 2 above.  Final proposals will not be considered if submitted after 50 percent completion of the Work has occurred, based on monthly estimates amounting to more than 50 percent of the total Contract price (subject to any approved adjustments), unless the remaining Contract Time is one year or more.  As a minimum, the following materials and information shall be submitted with each final proposal plus any additional information requested by the Owner:

a. A statement that the final proposal is submitted as a Value Engineering proposal.

b. A description of the difference between the existing Contract requirements and the proposed change, and the comparative advantages and disadvantages of each, including considerations of safety, service life, economy of operations, stage construction, ease of maintenance, and desired appearance.

c. Complete plans, specifications, and calculations showing the proposed revisions relative to the original Contract features and requirements.  All plans and engineering calculations shall bear the signature of a Professional Engineer licensed to practice in the State.

d. A complete cost analysis indicating the final estimated costs and quantities to be replaced by the proposal, the new costs and quantities generated by the final proposal, and the cost effects of the proposed changes on operational, maintenance, and other considerations.

e. A specific date by which a Change Order adopting the final proposal must be executed so as to obtain the maximum cost reduction during the remainder of the Contract.  This date must be selected to allow the Owner ample time, usually a minimum of 45 days, for review and processing a Change Order. Should the Owner find that insufficient time is available for review and processing, it may reject the final proposal solely on such basis.

f. A statement as to the effect the final proposal has on the Contract Time.

g. A description of any previous use or testing of the final proposal on another Owner project or elsewhere and the conditions and results therewith.  If the final proposal was previously submitted on another Owner project, indicate the date, the project, and the action taken by the Owner.

4.      Conditions for Consideration.  Proposals will be considered only after Award of Contract and only when all of the following conditions are met:

a. The Contractor is cautioned not to base any bid prices on the anticipated approval of a proposal and to recognize that such proposal may be rejected.  In the event of rejection, the Contractor is required to complete the Contract according to the original Plans and Specifications and the prices initially bid and accepted by the Governing Body.  

b. All proposals, approved or not approved by the Owner for use in the Contract, apply only to the ongoing Contract or Contracts referenced in the proposal.  The proposals shall become the property of the Owner and shall contain no restrictions imposed by the Contractor on their use or disclosure.  The Owner will have the right to use, duplicate, and disclose in whole or in part any data necessary for the utilization of the proposal.  The Owner retains the right to use any accepted proposal or part thereof on any other or subsequent project without any obligation to the Contractor.  This provision is not intended to deny rights provided by law with respect to patented materials or processes.

c. If the Owner already has under consideration certain revisions to the Contract that are subsequently incorporated in a proposal, the Owner will reject the Contractor’s proposal and may proceed with such revisions without any value engineering obligation to the Contractor.

d. The Contractor shall make no claim against the Owner or Owner’s agents for any costs or delays due to the Owner’s rejection of a proposal, including but not limited to development costs, anticipated profits, or increased materials or labor costs resulting from delays in the review of such proposal.

e. The Engineer will determine whether a proposal qualifies for consideration and evaluation.  The Owner may reject any proposal which is not consistent with the basic design criteria for the Project.

f. The Engineer may reject all or any portion of Work performed pursuant to an approved proposal if the Engineer determines that unsatisfactory results are being obtained.  The Engineer may direct the removal of such rejected Work and require the Contractor to proceed according to the original Contract requirements without reimbursement for any Work performed under the proposal, or for its removal.  Where modifications to the proposal are approved to adjust to field or other conditions, reimbursement is limited to the total amount payable for the Work at the Contract prices as if it were constructed according to the original Contract requirements.  Such rejection or limitation of reimbursement does not constitute the basis of any claim against the Owner for delay or for any other costs.

g. Proposals will be considered only if equivalent options are not already provided in the Contract Documents.

h. The proposal shall be made based on items of work scheduled to be done by the Contractor.  Anticipated cost savings based on revisions of utility relocations or other similar items to be done by others will not be considered.  Proposals that may increase the cost of Work done by others may be considered.

i. If additional information is needed to evaluate proposals, this information must be provided in a timely manner.  Such additional information could include, where design changes are proposed, results of field investigations and surveys, design computations, and field change sheets.

5.  Approval of Final Proposal (note to reviewers – this section is extracted from the statute)

a. The contracting unit's engineer shall prepare a written report for the governing body that shall evaluate the value engineering construction proposal, make a recommendation on whether or not it should be accepted, rejected, or modified, and state to the contracting unit and contractor the amount of any projected cost savings.

b. The proposal shall not be approved unless the Engineer reports to the Owner’s governing body that the proposal appears consistent with the required performance, quality, reliability, and safety of the project and does not impair any of the essential functions, or characteristics of the project, or any portion of the work involved.

c. If the Owner fails to respond to the final proposal by the date specified, the Contractor shall consider the final proposal rejected and shall make no claim against the Owner as a result thereof.

d. The Owner shall have the sole discretion to approve or disapprove a value engineering construction proposal.

6.      Payment.  If the proposal is accepted, the changes will be authorized by Change Order.  Payment will be made as follows:

a. The changes will be incorporated into the Contract by adjustments in the quantities of Pay Items, agreed upon Extra Work Items or by Force Account, as appropriate, according to the Specifications.

b. Once the project is completed, the contracting unit's engineer shall verify the cost savings to reflect the actual cost of the work, and such verified cost saving shall be the basis for the savings shared equally with the contractor.  The costs of such verification shall be borne equally by both parties.

c. The Owner’s costs for review and processing of the proposal will be deducted from the savings.  The cost of the Engineer to verify the savings shall be apportioned equally between the parties.

d. A Contractor’s costs for development, design, and implementation of the proposal are not eligible for reimbursement.

e. The Contractor may submit proposals for an approved Subcontractor, provided that reimbursement is made by the Owner to the Contractor and that the terms of the remuneration to the Subcontractor are satisfactorily negotiated and accepted before the proposal is submitted to the Owner.  Subcontractors may not submit a proposal except through the Contractor.

Optional: Criteria

(include in Section 3)  

The proposal shall not be experimental in nature but shall have been proven to the Owner’s satisfaction under similar or acceptable conditions on another Owner project or at another location acceptable to the Owner.

Optional: Form of Final Proposal

If the proposal is approved, the Contractor shall submit drawings, in ink, on polyester film such as Mylar or Herculene, 4 mils thick, matted on both sides except as follows:

a.       Structural drawings may be submitted in pencil.

b.      Electrical drawings may be matted on one side and may be submitted in pencil.

c.       Cross-section sheets may be 3 mils thick and may be matted on one side.  

All plans and engineering calculations shall bear the signature of a Professional Engineer licensed to practice in the State.

Optional: Exceptions to Submissions

Proposals will not be considered that change the following:

a.       The type, thickness, or joint designs of a concrete, or HMA surface, intermediate, or base course.

b.      The types and thicknesses of the unbound materials underlying a concrete, or HMA surface, intermediate, or base course.

c.       The basic design of bridges, defined as the type of superstructure and substructure, span length type and thickness of deck, type of beam and arrangement, geometrics, width, and underclearance.

d.      The basic design of retaining walls.

e.       The basic design of overhead sign supports and breakaway sign supports.

f.       The type of noise barriers.

g.      Special architectural aesthetic treatments of structures.

All proposals for changes to bridges and structures shall conform to the current AASHTO Standard Specifications for Highway Bridges as modified by the NJDOT Design Manual for Bridges and Structures.

Laws Of 2005, Chapter 67

(N.J.S.A. 40A:11-16.6)

Value Engineering Change Orders
C.40A:11-16.6 Definitions relative to value engineering change orders; requirement for certain contracts.

    1. a. For the purpose of this act:

    "Construction" means the construction, reconstruction, demolition, erection, alteration, or repair of a structure or other improvement to real property, other than the construction, reconstruction, demolition, or renovation of a public building.

    "Value engineering construction change order" means a change order that results in cost reductions to a project or any portion of the work from the original bid specifications after a construction contract is awarded.

    "Value engineering construction proposal" means a cost reduction proposal based on analysis by a contractor of the functions, systems, equipment, facilities, services, supplies, means and methods of construction, and any other item needed for the completion of the contract consistent with the required performance, quality, reliability, and safety.

    b.    All construction contracts issued by a contracting unit when the total price of the originally awarded contract equals or exceeds $5,000,000, shall allow for value engineering construction change orders to be approved after the award of the contract.

    c.    Value engineering construction change orders shall be subject to the following provisions: 

    (1)  Value engineering construction change orders shall not be used to impair any of the essential functions, or characteristics of the project, or any portion of the work involved.

    (2)  The contractor shall submit a value engineering construction proposal that completely describes the changes to the original specifications or proposal, impact on other project components, advantages and disadvantages of the proposed change, cost estimates and calculations on which they are based, any impact on the contract time schedule, and any other relevant information that the contracting unit may require in order to review the value engineering construction proposal. The contractor's cost for developing the value engineering construction proposal shall not be eligible for reimbursement by the contracting unit. 

    (3)  The contractor shall be liable for all reasonable costs incurred by the contracting unit for the technical evaluation and engineering review of a value engineering construction proposal presented by the contractor.

    (4)  The contracting unit's engineer shall prepare a written report for the governing body that shall evaluate the value engineering construction proposal, make a recommendation on whether or not it should be accepted, rejected, or modified, and state to the contracting unit and contractor the amount of any projected cost savings.

    (5)  The proposal shall not be approved unless the engineer reports to the governing body that the proposal appears consistent with the required performance, quality, reliability, and safety of the project and does not impair any of the essential functions, or characteristics of the project, or any portion of the work involved.

    (6)  The contracting unit shall have the sole discretion to approve or disapprove a value engineering construction proposal.

    (7)  The contractor and the contracting unit shall equally share in the cost savings generated on the contract as a result of an approved value engineering construction change order. Once the project is completed, the contracting unit's engineer shall verify the cost savings to reflect the actual cost of the work, and such verified cost saving shall be the basis for the savings shared equally with the contractor.

    (8)  The contractor shall have no claim against the contracting unit as a result of the contracting unit's disapproval of a value engineering construction proposal.

    (9)  A contracting unit shall include in its bid specifications and contract documents procedures to regulate the value engineering construction change order process. Such procedures shall be based on procedures established by the New Jersey Department of Transportation, or any other appropriate State agency, or rules adopted by the director of the Division of Local Government Services.

    d.    This section shall not invalidate or impair rules regarding change orders adopted by the director of the Division of Local Government Services prior to the effective date of this act. Notwithstanding any provision of P.L.1968, c.410 (C.52:14B-1 et seq.) to the contrary, the director may adopt, immediately upon filing with the Office of Administrative Law, such rules and regulations as the director deems necessary to implement the provisions of P.L.2005, c.67 (C.40A:11-16.6) which shall be effective for a period not to exceed 12 months. The regulations shall thereafter be amended, adopted or readopted in accordance with the provisions of P.L.1968, c.410 (C.52:14B-1 et seq.).

    2.    This act shall take effect on the first day of the fourth month next following enactment (ed. August 1, 2005).

    Approved April 7, 2005.
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Implementation of Value Engineering 


Procedures in Construction Contracts





A new law amending the Local Public Contracts Law took effect on August 1, 2005.  � HYPERLINK "http://www.njleg.state.nj.us/2004/Bills/PL05/67_.PDF" ��P.L. 2005, c. 67� authorizes a new form of change orders called “Value Engineering Construction Change Orders” for certain construction projects. 





The law (N.J.S.A. 40A:11-16.6) affects construction contracts for structures or other improvements to real property, other than work affecting a public building, that exceed $5,000,000.  This includes most public works projects, such as utility and environmental systems, road construction and repair, etc., but not building construction, improvements, or renovation.





The following is a general overview of the process.  Local officials should carefully review the attachments to this Notice in developing their own practices.





The law creates a “Value Engineering Construction Proposal” (VECP) as a type of construction change order.  A VECP is:


…a cost reduction proposal based on analysis by a contractor of the functions, systems, equipment, facilities, services, supplies, means and methods of construction, and any other item needed for the completion of the contract consistent with the required performance, quality, reliability, and safety.


VECP’s are very common in private sector construction work and are also used by the State Department of Transportation.


After award of a contract, a contractor may submit a VECP as a way to reduce the cost of the project.  Following a review by the contracting unit’s engineer, the governing body of the contracting unit may accept or reject the proposal.  


Value engineering proposals are not submitted as part of the bidding process.  In fact, a bidder that submits a proposal as part of a bid could disrupt the process.  That could result in rebidding in order to provide all bidders a common floor from which they bid.
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