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Modifying Existing Contracts Without Fuel Adjustment Clauses

With rapid price changes in the cost of vehicle fuel (gasoline and diesel) some vendors are asking their customers to modify their contracts, or simply telling them that their prices are being modified, or that surcharges are being imposed to pass along price increases in fuel costs.  Given local circumstances and the nature of the contract, contracting units can respond to these requests in several ways.  Care should be taken to ensure that circumstances are considered carefully to assure a cost-effective outcome.

For contracts where the contracting unit has a firm contract price with the vendor (i.e., awarded through the bidding process), and the contract does not have a fuel adjustment clause:

1. Reject the request.  This may force the vendor to invoke a force majure provision, which could result in the contracting unit being forced to re-bid the contract or into litigation, which could be more costly than accepting a mutually agreed upon modification. 

2. Given the specific circumstances, either accept the contractor’s request or change as a contract modification (invoking a force majure provision if found by local legal counsel to be warranted).
3. If there is no firm contract price (i.e., a contract not awarded through a bidding process), the contracting unit can accept the change or go back to the market and use the appropriate method to solicit new prices.  Given the market for individual goods and services, this could result in higher overall prices than accepting an incremental change.

When a decision is made to accept a price adjustment, if the adjustment is a significant portion of the total cost (i.e., a bus transportation contract), it may be appropriate for the adjustment to be formula based.  Contract documents, purchase orders, and encumbrances should also be appropriately modified.

Fuel Adjustment Clauses

A fuel adjustment clause in a contract is a formula that bases the cost of the petroleum product on a benchmark.  There are three elements necessary when using these clauses; each are described in detail below:

1. The benchmark is publicly known and available.

2. The quantity/volume of product related to the benchmark is known or can be calculated.

3. The contracting unit carefully audits bills to ensure the billing is correctly calculated.

Commonly used price benchmarks include (full web links are shown at the end of this Notice):

· The Journal of Commerce or similar publication.  It lists the “tank car” price for different petroleum products.  It requires the contracting unit to subscribe to the expensive publication ($195/year).

· The State Division of Purchase and Property web site posts daily benchmark prices for several petroleum products that the State uses for its purchases.

· The State Department of Transportation web site posts a monthly average benchmark for all motor fuels and asphalt products: 

· A private subscription based service.  These services provide a wide range of benchmarks, but require a subscription on the part of the contracting unit and the vendor.

Calculating the amount of product used may be a difficult effort.  It is easily calculated when the product being purchased is the benchmark: i.e., diesel fuel, unleaded gasoline.  When benchmark pricing is used and the petroleum product is an element of another service, i.e., bus transportation, an additional measure must be part of the equation.

In these cases, the contacting agent should consider the specific service being provided and establish a common measure that will be applied for each billing.  For example, if the contract is for transportation-based services (i.e., bus routes, snow plowing, etc.), the contract can establish a fixed miles per gallon calculation and cost adjustment would be based on how many miles are provided for each billing period.  This requires the contract to use a fixed estimate of miles per gallon, which should be based on industry standards.  

In some cases, it may be appropriate for bidders submit bids with their own calculation of miles per gallon, and factoring the amount of fuel used into the price calculation of the bid proposal.  This also requires an accurate calculation of miles used for the service.  This can also be beneficial as it provides bidders an incentive to take into account fuel conservation measures as part of their business plan.

To assist local units in bid language for specific circumstances, purchasing agents are urged to use the Discussion Forum in the Local Procurement role in GovConnect to post information.  Purchasing agents can also submit language to the Division for posting in the Local Procurement Document Library.

Internal Controls

The final element of auditing bills requires the fiscal office of the contracting unit to review all bills involving fuel adjustments to ensure the appropriate price benchmark is used and the calculation is correct.  The office conducting the audit will need access to the benchmark prices in order to properly audit the bills.  Agency management should insist that benchmark based bills be carefully reviewed.

The importance of internal controls can be highlighted by the recent actions taken by the State Purchase Bureau in addressing a short period of petroleum price volatility.  In early September 2005, price volatility was such that benchmark prices were changing several times a day, rendering the posted daily price useless.  To resolve the issue, for 12 days, the Purchase Bureau decided to modify their contracts to accept terminal invoices from vendors showing the actual price paid, and using that in lieu of the benchmark.  Clearly, careful attention to the invoices to ensure accurate pricing was critical.

Other Alternatives

With the fluctuating market for petroleum products, this is an appropriate time for contracting units to review their practices and where appropriate, consider the value of cooperative purchasing and shared services.  Benchmark pricing should be used for all contracts that include petroleum products that are a significant portion of the price.

Many contracting units currently use State or county contracts for fuel purchasing.  In other cases, it may be more advantageous for the geographically similar local units (i.e., a municipality, local authority, and board of education) to aggregate their demand together.  Given the local fuel delivery market, aggregating volume by purchasers at the local level can be of significant value.  

The practice of contracting units participating in a bid by aggregating their volume, as opposed to piggybacking on someone else’s volume can also result in savings.  

Finally, geographically close contracting units should take the opportunity of this situation to examine their fueling facilities.  Consolidating fueling facilities can reduce costs and provide significant environmental advantages over each entity having their own.  Financial procedures exist to handle billing of product consumption and facility costs that can also ease this process.

Please send questions on this matter to lpcl@dca.state.nj.us. 

Approved: Susan Jacobucci, Director
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Adjusting Public Contracts for 


Petroleum Price Changes





Over the last few weeks the Division has received a number of requests for guidance concerning the effect of petroleum price changes in the economy on local contracting practices.  This Local Finance Notice reviews:


the options available to local units in addressing requests from vendors to modify existing contracts to reflect price changes;


how to allow flexibility in pricing through the use of price indexes in future contracts; and,


leveraging volume purchasing through cooperative approaches to purchasing.





Contracting units should review this information with local legal counsel to examine the impact on existing contracts.  The general guidance may or may not be appropriate given specific circumstances.





General Guidance





Petroleum products are reflected in contracts in several ways:


The contract is for a petroleum product, such as gasoline, diesel fuel, asphalt, or fuel oil.  The general practice is that the pricing is based on a publicly reported or published benchmark cost of fuel, with a price, usually in cents per gallon added to the benchmark price.  Billing is based on the benchmark price plus add-on at the time the product is delivered.


Fuel costs are built in to a contract for goods or services that are delivered – i.e., rock salt or bus transportation.  In some cases, these contracts may include a fuel adjustment charge.  In other cases, the cost may be incidental (i.e., parcel delivery services) or a primary element (snow plowing or solid waste collection).





When a contract has a fuel adjustment clause (described in detail below), no other response is necessary.  While the contract has provision for adjustments due to changes in fuel prices, however, the contracting unit must ensure the price adjustment is correctly applied (see below).








Contact Information





Director's Office


V.  609.292.6613


F.  609.292.9073


Local Government Research


V.  609.292.6110


F.  609.292.9073


Financial Regulation�and Assistance


V.  609.292.4806


F.  609.984.7388


Local Finance Board


V.  609.292.0479


F.  609.633.6243


Local Management Services


V.  609.292.7842


F.  609.633.6243


Authority Regulation


V.  609.984.0132


F.  609.984.7388


Mail and Delivery


101 South Broad St.


PO Box 803


Trenton, New Jersey


08625-0803


Web: � HYPERLINK "http://www.nj.gov/dca/lgs" ��www.nj.gov/dca/lgs�


E-mail: � HYPERLINK "mailto:dlgs@dca.state.nj.us" ��dlgs@dca.state.nj.us�
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