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· As always, request for proposal documentation for contracts with a value above an agency’s bid threshold must include affirmative action contract compliance language required by N.J.S.A. 10:5‑31 et seq. and N.J.A.C 17:27.  They may also include local requirements for non-collusion and other documents.  

· Responses to requests for quotations, when utilizing a Fair and Open process for “window” contracts,
  and above threshold contracts should be sealed when submitted and publicly opened, similar to a sealed bid process.  This ensures that agencies maintain the integrity of the procurement process.

· Charitable donations from government agencies to non-profit corporations that are permitted by law to receive them are NOT subject to the Pay-to-Play law as there is no underlying contractual agreement.  The government agency receives no consideration from the non-profit corporation in exchange for their donation, and therefore the law does not apply.
· In the Strong Mayor/Council form of government under the Faulkner Act, the Mayor has responsibility to recommend award of contracts to the governing body.  The governing body, however, has the prerogative to set the policy of when Fair and Open and Non-Fair and Open is to be used.  In the absence of governing body direction on the approach, the Mayor has the flexibility to choose the approach in contracts that are recommended for award.  It is incumbent on officials in this form of government to confer on an approach.

· The hiring or appointment of an officer or employee is not a contractual arrangement when the individual receives salary-based compensation and there is no arms length agreement with a third party.  The law addresses contracts, not employee-employer relationships.  Therefore:

· NOT COVERED by Pay to Play:  A person appointed as an employee with salary and benefits set forth by salary ordinance or resolution, who is paid as an employee through payroll, where all remuneration is salary based, and there are no payments to a third party for work being done.
· Types of appointments that likely fall into this category include prosecutor, and other officials/employees appointed annually that only receive a salary or salary based payments.
· In addition to the foregoing, municipal court judges are exempt from Pay-to-Play as their employment falls under the Code of Judicial Conduct, which not only prohibits making contributions to committees, but also exempts them from coverage under the act.

· NOT COVERED by Pay to Play:  The same as above and there is an employment contract with the individual that describes terms and conditions of employment.  

· Types of appointments that likely fall into this category include business administrators, chief of police, and union agreements.
· COVERED by Pay to Play:  A person appointed as an employee with a salary set in a salary ordinance or resolution (as appropriate to the organization), who is paid as an employee through payroll, and there is a professional services agreement or other contract approved by the governing body that provides for payments to a third party.  Payments include those whose funding source is an escrow account or other similar vehicle: i) for work done by the individual, or ii) or the individual is employed by the third party in any capacity.  

· Types of appointments that likely fall into this category include an attorney or engineer who receive a salary for fixed work (i.e., attending meetings), and have a contract with their firm for other services.
Finally, many local officials have inquired about the requirement to use the phrase “non-fair and open” as a substitute for the statutory phrase “except a contract that is awarded pursuant to a fair and open process.”  It must be noted that there is no legal requirement to use the phrase.  Local legal counsel should be consulted about using other terms to describe actions taken by the governing body for these contracts.

Local officials are urged to share sample Request for Proposal/Quotation documents with others by submitting them to the Division at lpcl@dca.state.nj.us.  Representative samples will be posted in the Local Procurement Document Library in GovConnect.  Local officials involved in procurement issues that are not enrolled in the role, can enroll by signing up at www.nj.gov/dca/surveys/ppsurvey.htm.

Impact of A-3013

On December 8, 2005, the State Senate passed, and sent to the Governor for approval A-3013, which “permits units of local government to limit award of public contracts to business entities that make political contributions; requires certain business entities to file annual disclosure statement.”  This significant proposal would validate any existing local pay-to-play ordinance or resolution and permit the adoption of new ones, without regard to any criteria set forth in N.J.S.A. 19:44A-20.4 et seq., the current pay-to-play law.  It also adds extensive vendor political contribution disclosure requirements affecting all covered contracting units for contracts over $17,500.  At this time, Acting Governor Codey has not signed it and his intentions have not been expressed by his office.  In its current form, once signed, it would take effect immediately.
At this time, local units should continue to act in compliance with the current law and take appropriate action if and when the new law is signed.  Local units with local pay-to-play laws in place might consider including language in new contracts that would provide for the local law to take precedence if A-3013 is enacted.

Questions concerning these issues can be e-mailed to lpcl@dca.state.nj.us.  Other information on the Pay-to-Play law can be found on the Division’s website
Approved: Susan Jacobucci, Director
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Local Unit Pay To Play Law

(N.J.S.A. 19:44A-20.4 et seq.)

Frequently Asked Questions Update – December 20, 2005
For the full FAQ, go to www.nj.gov/dca/lgs/p2p 
Q.  Since a “window” quote is not a formal public bid, if the submitting entity should fail to provide a business registration certification [BRC] with its proposal, do they have to submit their BRC at the time the quote is submitted or prior to the governing body award?

A. The BRC must be on file prior to award by the governing body.  Since this  type of proposal is not a formal bid, it can be treated as a quotation and submitted prior to award of the contract.
Q.  Is a contract for an underwriter to sell bonds fall subject to Pay-to-Play?

A. Yes.  The only exception would when the underwriter is a New Jersey bank that is otherwise statutorily barred from making contributions.  
Q.  Must anything be done to alter the non-collusion affidavit in bid specifications with regard to Pay to Play?

A. No.  If required in the specifications, the affidavit is to certify that there has been no business to business collusion and therefore is not implicated by the provisions of Chapter 19.  

Q.  Are professionals who receive in excess of $17,500 through a combination of non-salary budgeted retainer and various escrow sources covered by Pay to Play?

A. Yes.  For situations where professionals are paid (even in part) through escrow funds the law applies when the aggregate amount to be paid over a year (regardless of the number of applications) is estimated to be in excess of $17,500.  The calculation is based on the total annual amount the professional will receive while serving in the appointed capacity, regardless of the revenue source.  

Q.  After soliciting responses through a fair and open process, what process should be followed when an agency receives no bid responses or all responses received are rejected?
A. When the value of the contract exceeds the bid threshold, local units should apply the principles of the Local Public Contracts Law that apply to receipt of formal bids.  The LPCL [N.J.S.A. 40A:11-5(3)] permits negotiations with vendors when responses to bid requests are high bids or no bids submitted after two attempts.  In this circumstance, negotiations are permitted if the procedure was initiated through a fair and open process.  If the value is under the bid threshold, local units can take action that they deem in their best interest (i.e., negotiate immediately).
Q.  After awarding an open-ended contract, is the governing body required to award all subsequent purchase orders each time goods or services are needed?

A. No.  After the initial open-ended contract is awarded by the governing body, the purchasing agent is authorized to issue a purchase order each time goods or services are needed.  The purchase order is based on the terms and conditions of the initial open-ended contract (N.J.A.C. 5:30-11.10).

Q.  Do solid waste and recycling collection services fall under Pay-to-Play requirements?
A. Yes.  Solid waste and recycling collection are covered under Pay-to-Play requirements.  They are not rate regulated by the BPU - there is licensing by DEP, and anything the BPU may require is only a registration - not rate regulation.  These businesses are not public utilities.

Q.  A Municipal Utilities Authority has State permits and must pay the DEP an amount that exceeds the bid limit.  Are permits for services from DEP or other State or federal agencies subject to Pay-to-Play?

A. No.  The Pay-to-Play law does not apply to other government agencies.  They are not a “business entity” and in any case, are precluded from making political contributions.  Please see page 5 of the “Guide to the N.J. Local Unit Pay-To-Play Law” (www.nj.gov/dca/lgs/p2p). 
Q.  A local unit contracts with doctors (either individually or in a group practice) for Medicaid/ Medicare services at public nursing homes.  The local unit does not pay the costs since the doctors directly bill Medicaid/Medicare for their services. In these situations do doctors or other medical professionals fall under Pay–to-Play requirements?
A. Yes.  Doctors and professionals that are compensated pursuant to contracts with the local unit are covered.  They are paid on a “pass through basis” from Medicaid/Medicare.  If it is anticipated in a given year that monies paid to any contractor will exceed $17,500 for services rendered, then the underlying contract is subject to the Law, regardless of the source of the funds.
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Pay To Play Update – Additional Guidance


Following the release of Local Finance Notice 2005-30, “Implementing the Local Unit Pay-to-Play Law,” the Division received many inquires from local officials requesting guidance on specific issues.  The following statements are intended to guide local officials in implementing the Pay-to-Play Law.  All officials engaged in contract administration should review these items and, confer with local counsel and apply them accordingly.





Guidance on the impact of pending legislation (A-3013) concerning local Pay-to-Play ordinances is provided at the end of this Notice.  Additions to the Frequently Asked Questions Section of the Pay-to-Play � HYPERLINK "http://www.nj.gov/dca/lgs/p2p" ��website� have also been posted and follow the last page of this Notice.


Municipal Planning and Zoning Boards (and when combined as a single board), pursuant to N.J.S.A. 40:55D-24 and 40:55D-71 respectively, have specific statutory authority to “employ or contract for and fix the compensation of legal counsel…and experts and other staff…”  This authority effectively allows each board to serve as its own contracting agent, and therefore make its own decisions on using fair and open or non-fair and open contracts.  While policy adopted by the municipal or county governing body may set polices for other agencies, the statutory language effectively permits land use boards to make their own Pay-to-Play contracting decisions.


For awarding contracts that are over $17,500 and not competitively bid, until the Division receives further legal guidance, county colleges, are encouraged to adopt as a best practice a transparent process that is consistent with the process set forth in N.J.S.A. 19:44A-20.4 et seq.


County Constitutional Officers (Sheriffs, County Clerks, Surrogates and Registrars of Deeds) are included as “elected officials of the county.”  Therefore, their respective candidate committees and political party committees (if different from those serving the Board of Freeholders) must be listed on disclosure certification form issued by the county and its agencies and instrumentalities, regardless of the entity awarding contracts.











Contact Information





Director's Office


V.  609.292.6613


F.  609.292.9073


Local Government Research


V.  609.292.6110


F.  609.292.9073


Financial Regulation�and Assistance


V.  609.292.4806


F.  609.984.7388


Local Finance Board


V.  609.292.0479


F.  609.633.6243


Local Management Services


V.  609.292.7842


F.  609.633.6243


Authority Regulation


V.  609.984.0132


F.  609.984.7388


Mail and Delivery


101 South Broad St.


PO Box 803


Trenton, New Jersey


08625-0803


Web: � HYPERLINK "http://www.nj.gov/dca/lgs" ��www.nj.gov/dca/lgs�


E-mail: � HYPERLINK "mailto:dlgs@dca.state.nj.us" ��dlgs@dca.state.nj.us�














Distribution


Municipal and Freeholder Board Clerks


All Chief Financial Officers


Authority Executive Directors


Fire District Commissioners


Purchasing Agents











� The term “window” contract refers to contracts with an anticipated value in excess of $17,500 and below the agency’s bid threshold and contracts that otherwise are exempt from bidding under the Local Public Contracts Law (N.J.S.A. 40A:11-5).





