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Overview

Chapter 271 has three sections, each of which are discussed in detail below:

1. Authorizes local pay-to-play policies (as established by ordinance or resolution, as appropriate to the form of the local unit)

a. Permits municipalities and counties and their agencies and instrumentalities to adopt local pay-to-play restrictions;

b. Allows boards of education to adopt local pay-to-play restrictions; and,

c. Provides that Chapter 19 is not construed to supersede or preempt local pay-to-play policies adopted prior to and after the enactment of Chapter 19.

2. Requires that business entities (businesses) receiving non-fair and open contracts submit a list of contributions made to a wide range of elected officials.

3. Requires that businesses awarded contracts in excess of $50,000 a year file an annual disclosure of contributions with the Election Law Enforcement Commission (ELEC).

1.  Pay-to-Play Regulations

The Statement makes it clear that Chapter 271 applies to all municipalities and counties, and their agencies and instrumentalities, and is to be read consistent with the agencies covered by Chapter 19 (see Local Finance Notices 2005-30 and 2005-32).   Boards of education, while not subject to Chapter 19, are included in the list of public entities and are authorized to adopt local pay-to-play policies under Chapter 271.  (This Notice refers to all covered agencies as “local units.”)

Section 1(a) of Chapter 271 permits local units to adopt “measures limiting the awarding of public contracts to business entities that have made contributions” allowed under State ELEC laws.  Section 1(b) of Chapter 271 specifically states that the provisions of Chapter 19 “shall not be construed to supersede or preempt” local action under Chapter 271. 

When considering local policies, however, officials should consider the pertinent part of the Governor’s Statement which states that “[w]hile the law provides these local agencies with new authority, local policies must be consistent with the disclosure themes established by the Legislature” in Chapters 19 and 271.   

When local policies differ from Chapter 19, local officials and legal advisors should carefully consider those provisions to ensure that local decisions reflect the pay-to-play themes of State law.  It is the local units’ responsibility to make choices on setting their policy.

It is important to remember that, in the absence of a local pay-to-play policy, Chapter 19 governs local unit practices.  This principle does not apply to boards of education that have no Chapter 19 responsibilities.  For all other local units, to the extent that local policies do not cover elements of Chapter 19, Chapter 19 requirements will apply.  
Finally, all local pay-to-play policies must be filed with the Secretary of State.  Local units with existing policies should file them immediately at the Office of Secretary of State, Laws and Commission Section, PO Box 300 Trenton, NJ, 08625-0300. 

2.  Disclosure of Contributions to Local Units

Section 2 of Chapter 271 creates a new disclosure requirement for businesses affecting all local units, including both those covered by Chapter 19 and boards of education, regardless of whether or not they have adopted a local pay-to-play policy.

This requirement affects all contracts with a value exceeding $17,500 awarded pursuant to a non-fair and open process (as described in Chapter 19).  While the language in the law lacks clarity, the essential requirement is that all businesses receiving these contracts must submit a “Chapter 271 Political Contribution Disclosure” to the local unit no later than 10 days prior to the contract being awarded.  
This disclosure is in addition to the Business Entity Disclosure Certification required under Chapter 19 that must be on file prior to award (not for boards of education).  The Chapter 271 disclosure provision cannot be superseded by local pay-to-play policies.

The disclosure by the business must include all reportable political contributions
 made during the twelve month period preceding award of the contract.  The form shall include the date, amount and name of recipient of each contribution to all of the following
:

· any State, county, or municipal committee of a political party, any legislative leadership committee, and any candidate committee of a candidate for, holder of, an elective office of:

· the local unit; and,

· of that county in which that local unit is located; and,

· of another local unit within that county; and,

· of a legislative district in which that local unit is located (when the local unit is a county, this includes any legislative district which encompasses all or part of the county); and,

· any continuing political committee (PAC).
The disclosure forms should be kept on file with other documents related to the contract.

The disclosure requirement of Chapter 271 covers a broader range of individuals and organizations than those who may be precluded from making contributions pursuant to a non-fair and open contract awarded under Chapter 19.

It can be inferred from this disclosure obligation that, in make such disclosures, the business must be aware of the local units for which they have disclosure obligations.  While listing the names of all candidates and their committees would be onerous, it is reasonable to expect the local unit to provide businesses a list of local units subject to the disclosure requirement, leaving other responsibilities to the business.

To assist local units, the Division is preparing county-by-county lists of all local units having elected officials that can be used as part of the disclosure process.  They will be posted on the Division’s pay-to-play web site shortly.
The Division is also preparing a model Chapter 271 Political Contribution Disclosure form that local units can use for this purpose.

The disclosure provisions do not apply in those cases where there is a “public emergency” that requires the immediate delivery of goods or services.

It is useful for local officials to be aware of the categories of individuals whose reportable contributions, made on behalf of a business must be disclosed under Chapter 271, as they are appreciably different from those covered under Chapter 19 contribution limitations. 

While the broad definition of business entity from Chapter 19 is repeated in Chapter 271, the use of the term “interest” and the 10% ownership interest threshold is extended to include the following individuals and organizations from whom contributions are considered to have been made as a contribution made by the business:

· all principals, partners, officers, or directors of the business entity or their spouses; and,

· any subsidiaries directly or indirectly controlled by the business entity; and,

· IRS Code Section 527 New Jersey based organizations, directly or indirectly controlled by the business entity and filing as continuing political committees, (PACs).
Any business entity that fails to comply with the disclosure provisions shall be subject to a fine imposed by ELEC in an amount to be determined by the Commission which may be based upon the amount that the business entity failed to report.

3. Disclosure of Contributions to ELEC

Chapter 271 creates a new disclosure requirement for businesses.  It requires that, when a business has received in any calendar year $50,000 or more in public contracts with public entities, it must file report with ELEC (on forms provided by ELEC).  The report shall disclose any contribution of money or any other thing of value, including an in-kind contribution, or pledge to make a contribution of any kind :
· a candidate for or the holder of any public office having ultimate responsibility for the awarding of public contracts, or…

· to a political party committee, legislative leadership committee, political committee or continuing political committee.

The report will include all reportable contributions made by the business entity during the 12 months prior to the reporting deadline.  ELEC will be promulgating a form and procedures for filing.  ELEC can also impose fines for failure to comply with this requirement.

While the local unit has no role in this process, it is suggested that all bid or proposal specifications and contracts should include language notifying businesses of their potential obligation under the law.  Such language could read as follows:

“<Contractor is> advised that of the responsibility to file an annual disclosure statement on political contributions with the New Jersey Election Law Enforcement Commission pursuant to N.J.S.A. 19:44A-20.13 (P.L. 2005, c.271, s.3) if the <contractor> receives contracts in excess of $50,000 from public entities in a calendar year.  It is the <contractors> responsibility to determine if filing is necessary.  Additional information on this requirement is available from ELEC at 888-313-3532 or at www.elec.state.nj.us.”

Implementation Actions

The Statement noted that local units that had substantially completed contracting processes when the bill was signed could not be expected to comply with Chapter 271 for those contracts.  This permitted local units in the process of reorganizations or taking routine action to continue, notwithstanding the new non-fair and open disclosure requirements.  Local units that took advantage of this window should consider having the awardees of those contracts subsequently file their Political Contribution Disclosure Forms as soon as possible.

Otherwise, local unit officials should consult with their legal counsel and consider the following actions:

1. If the local unit has adopted a pay-to-play ordinance or resolution, file it with the Secretary of State.

2. Implement the new disclosure form for all non-fair and open contracts.

3. Adopt internal procurement procedures that allow for receiving the Political Contribution Disclosure form 10 days in advance of awarding a contract for non-fair and open contracts.

4. If the timing of the adoption of the law and local non-fair and open contract awards overlapped and Political Contribution Disclosure forms were not submitted, obtain them for file purposes as soon as possible.

As with Chapter 19, complaints under Chapter 271 are handled by ELEC (www.elec.state.nj.us).  Questions concerning contributions by businesses should be referred to ELEC at 888-313-ELEC (3532).

Approved: Susan Jacobucci, Director
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Note to the Reader:  This Notice has been prepared by the Division of Local Government Services to assist local governmental units and their legal counsel in complying with P.L. 2005, c.271.  The Guide is not designed to provide nor should it be taken as legal advice to local units and officials.  Local governmental units and their officers should consult their legal counsel regarding compliance with the law and its application to their particular circumstances.





On January 5, 2006, Governor Richard J. Codey signed into law P.L. 2005, c. 271� (hereafter, Chapter 271).  A key element of the new law authorizes municipalities and counties to adopt their own pay-to-play policies.  A second, equally important element requires a new disclosure for “non-fair and open” contracts over $17,500.  With these provisions, Chapter 271 affects all contracting units covered by the Local Unit Pay-to-Play Law (P.L. 2004, c. 19, hereafter, Chapter 19).  





This Local Finance Notice reviews Chapter 271 and its impact on local units.  There are a number of important provisions that local officials must immediately consider, as Chapter 271 took effect immediately upon signing.  All local officials with responsibility in the contracting process (i.e., Chief Administrative Officer, Chief Financial Officer, Purchasing Agent, Municipal Clerk, Freeholder Board Clerk) should review this Notice and share it with their governing bodies and local legal counsel.  





When Chapter 271 was signed, Governor Codey issued a “Statement Upon Signing” (Statement) that provides guidance in interpreting Chapter 271 and its effect on local procurement practices.  	





A copy of both Chapter 271 and the Statement are included with e-mailed copies of this Notice.  All pay-to-play documents are posted on the DLGS Pay-to-Play website at �HYPERLINK "http://www.nj.gov/dca/lgs/p2p"��www.nj.gov/dca/lgs/p2p�.  The site includes this Notice, “Frequently Asked Questions” about both laws, links to the legislative history, including the Statement, the forms discussed in this Notice. 








1 Assembly Committee Substitute for A-3013, First Reprint





Contact Information





Director's Office


V.  609.292.6613


F.  609.292.9073


Local Government Research


V.  609.292.6110


F.  609.292.9073


Financial Regulation�and Assistance


V.  609.292.4806


F.  609.984.7388


Local Finance Board


V.  609.292.0479


F.  609.633.6243


Local Management Services


V.  609.292.7842


F.  609.633.6243


Authority Regulation


V.  609.984.0132


F.  609.984.7388


Mail and Delivery


101 South Broad St.


PO Box 803


Trenton, New Jersey


08625-0803


Web: � HYPERLINK "http://www.nj.gov/dca/lgs" ��www.nj.gov/dca/lgs�


E-mail: � HYPERLINK "mailto:dlgs@dca.state.nj.us" ��dlgs@dca.state.nj.us�








Distribution


Municipal and Freeholder Clerks


Authority Executive Directors


Fire District Commissioners


Local Procurement Officials




















� More than $300 per election cycle (i.e., for each primary or general election) as per N.J.S.A. 19:44A-8d and N.J.S.A. 19:44A-16(f).


� P.L. 2005, c. 271 (S-1987/A-3013), s. 2(a).





