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their RFP’s for use by other public agencies can submit them to the Division.  The Division will then post them in the GovConnect Local Procurement Document Library so local procurement officials can access and download them.2
Documents can be e-mailed (Word format preferred, though we will also post PDF) to lpcl@dca.state.nj.us.   The Division will not review or endorse any submissions; users must review documents for applicability and consistency with local procedures and the laws.

A. Political Contribution Disclosure

The Division has developed model Political Contribution Disclosure (PCD) forms for use by public agencies (including boards of education) covered by N.J.S.A. 19:44A-20.26 (P.L. 2005, c.271, s2).  The material includes instructions to vendors and a PCD form designed to meet statutory requirements.

The Division’s Pay-to-Play website has individual forms for each county listing the names of public agencies with elected officials affected by the disclosure requirements.  The forms also include public agency and vendor instructions.

The following notes will assist local officials in using the forms:

1. Public Agency Instructions: Officials should carefully review these instructions.  It addresses a range of issues that must be considered when using the forms.  It is very important that the user edit the County List to properly display the public agency’s Legislative District.  This will vary from agency to agency. 

2. The Instructions allow submission of PCD forms in electronic form.  If allowed by the agency (and the Division encourages their use if desired by contractors, if only as a space-saving tool), the cover sheet must be completed, signed, and kept on file.   The agency should take care to properly store the electronic submission in the file (regardless of how submitted, it should be filed on magnetic media and stored with the contract documents).

3. Users should carefully review all the sample forms and edit them as necessary to ensure they do not conflict with any local practice, organization structure, or local process.  Changes should be carefully reviewed to ensure they do not compromise the statutory disclosure requirements.

4. County specific forms can be downloaded in MS Word format from the website.

5. Users who require a different file format should contact the Division at lpcl@dca.state.nj.us.  RTF versions are available upon request.

These forms can be used immediately.

Verification of Disclosure

To receive a non-fair and open contract, a contractor must file with the agency a Business Entity Disclosure Certification (Certification) certifying that the contractor did not make a contribution that would bar award of the contract, and a Political Contribution Disclosure listing contributions.  As both forms are relevant to pay-to-play compliance, the contracting agent (or other appropriate individual) is obligated to review the forms to ensure that PCD disclosures are not inconsistent with the Certification.

In other words, the PCD must be reviewed to ensure that no listed contributions were made to the local party committee or candidate committee during the previous 12 months by individuals barred from making reportable contributions.  Since the agency has both forms, it has an inherent obligation to verify that they are consistent.

There is an important difference between the two laws that must be taken into account during this review.  The PCD includes contributors that are not barred from making reportable contributions: i.e., a contribution from a partner with less than 10% ownership (or a spouse) must be reported on the PCD, but the contribution is not barred under Chapter 19 (only someone with 10% ownership or more is barred from contributing).

It is strongly recommended that recipients of non-fair and open contracts also complete the standard Stockholder Disclosure Certification (“Chapter 33,” used in public bidding).  This is useful because the Stockholder form defines interest in the same manner as Chapter 19 and the PCD does not include the relationship of contributor or percentage of ownership.  The Stockholder Disclosure can be checked to verify if a contributor to a local party committee or candidate committee listed on the PCD would bar the contractor from receiving the contract.

To summarize, the recommended practice for Political Contribution Disclosures is as follows:

1. Vendors must file a PCD with the agency at least 10 days prior to award of a non-fair and open contract.

2. Vendors should also file a Stockholder Disclosure Certification with the PCD.

3. The contracting agent (or other appropriate individual) should review the PCD to see if anyone made contributions to the political and candidate committees listed on the Business Entity Disclosure Certification.

4. If any contributions are found, review the Stockholder Disclosure Certification to determine if the contributor is listed.  If the person owns more than 10%, the business is barred from being awarded the contract and the agency attorney should be consulted on what steps to take.

B. Public Exigencies and Chapter 19

A provision of Chapter 19 at N.J.S.A. 19:44A-20.12 allows the State Treasurer to waive the provisions of Chapter 19 in cases of a “public exigency.”  The procedure is memorialized in an early January 2006 memorandum from the State Treasurer to the Director of the Division of Local Government Services which continues until it is amended by subsequent action of the Treasurer.  The memo can be viewed under “Public Exigency” on the website.   The procedures also apply to county colleges.

The process addresses two elements: emergencies and “other exigencies.”  The procedures follow below.

1. Emergencies

a. When a contracting unit experiences an emergency that meets the requirements of law, a waiver of Chapter 19 is automatically granted, as long as the requirements of the Local Public Contracts Law, specifically N.J.S.A. 40A:11-6 and the rules at N.J.A.C. 5:34-6.1, are met.  

b. The first requirement that must be met is there must be an emergency that affects the public health, safety, or welfare which requires the immediate delivery of goods or performance of services.  

c. Secondly, the determination of the emergency must be made pursuant to a “chain of command” of designated local officials which ensures oversight of the decision-making process (N.J.A.C. 5:34-6.1)

d. Within 30 days after the declaration of the emergency, the agency must file a report of the emergency on a form developed by the Director.  The Emergency Procurement Report form is on the Pay-to-Play website.

e. Contracts stemming from the formal declaration of an emergency by the Governor are automatically covered under the law and do not require the filing of a report with the Director.

2. Other Public Exigencies

The other public exigency involves a contract for specific goods or services that:

a. Must be provided by a specific vendor; and,

b. The timing of the procurement does not make compliance with the Chapter 19 fair and open process practical or possible; and 

c. The procurement is consistent with the intentions of pay-to-play laws.

An example of this would be a procurement where the goods or services are only available from a single source and either local policy or vendor action prevents or stymies application of the law.  In these cases, the public agency can request approval from the Treasurer.  

The procedure requires the agency to file a request for approval of a Public Exigency Waiver of Chapter 19 with the Director of the Division of Local Government Services.  The Director will review the request and forward a recommendation to the State Treasurer.  The Treasurer will review the request and Director’s recommendation and make a determination which will be sent to the agency.  The form is available on the pay-to-play website.

C. Clarifications

Since the law took affect on January 1, 2006, the Division has consulted with the Division of Law to resolve a number of implementation issues.  While some remain unresolved, the following guidance may assist local officials in applying the law to local circumstances.

1. Amendments to professional service contracts executed prior to 1/1/06

Modifications to professional service contracts which were originally executed prior to 1/1/06 and now require action by the governing body trigger adherence to pay-to-play.  Given the variety of circumstances where contract modifications may be necessary (i.e., increases in litigation cost, changes on a construction project requiring additional engineering work) applying the provisions of a fair and open process or non-fair and open process pursuant to local policies may seem perplexing.  

Regardless of the circumstances, modifications must be based on a fair and open or non-fair and open process (see also aggregation procedures below).  In most cases, executing a non-fair and open contract may be the most practical, unless policies adopted by the agency do not allow that alternative.  In those cases, the only alternative is a fair and open procurement, which should include evaluation criteria which references the value of familiarity with both the contract and the work being done.  While this effort may offset the practicality of the process, the law offers no specific alternative.

The circumstances under which contract modifications are necessary cannot be predicted, particularly in those cases where public agencies use non-fair and open contracts.  In these cases, it is prudent for the agency to advise their existing professional services contractors that if they make reportable contributions after 1/1/06 they may be barred from a contract change or extension.  A problem would arise because a contractor who cannot certify that they have made no reportable contributions in the previous twelve months is barred from executing a contract amendment under a non-fair and open process.  

In addition, contract amendments initiated by the governing body will now
 require a contractor to meet the requirements of submitting a Chapter 271 Political Contribution Disclosure filing as part of that modification.

An exception to this limitation may occur if there is a bona fide emergency allowing the immediate award of a modification (see Section B above). 

2. Choices of legal newspapers 

While State law limits choices and rates of official newspapers, there is often competition for the service in a given territory.  In addition, the practice of some municipalities or laws may provide individual boards of a single agency (i.e., planning and zoning boards, board of health, and governing body) the authority to choose its own newspaper, within the parameters of State law.  Each such agency can make its own decision on using a fair and open or non-fair and open process.

It is the value of the contract to the entity making the decision, not the public agency as a whole that drives the contracting process.  For example, a Planning Board and Zoning Board, each with statutory authority to enter into contracts, routinely spend approximately $10,000 a year in legal advertising.  In this case, the decision of each board to choose its newspaper does not involve pay-to-play because each contract is less than $17,500.  At the same time, if the Township Council spends $20,000 a year, the decision of the Council is subject to pay-to-play procedures.  The awards do not involve aggregating amounts between agencies.

3. Perishable Food Purchases

A number of public agencies routinely purchase perishable foods from vendors on a periodic quotation basis (it is an exception to bidding).  The non-fair and open process may be the most practical way to enter into these contracts.  In those agencies where governing bodies have decided only to use a fair and open process, local officials may want to consider the following (or appropriate variations) procedures:

a. If immediate purchases are necessary, consider the use of the emergency procedure described above, and continue with quotation practices.  Given local circumstances, it may be appropriate to use the Chapter 271 Political Contribution Disclosure waiver under the “substantially completed” guidance of the Governor’s Statement upon Signing, while at the same time diligently pursuing award of fair and open contracts.

b. The Request for Proposals should include the following criteria:

i. Solicit fair and open contracts with a two-year term and allow for a two-year contract extension.  

ii. The contracts should be specified as being open-ended, with prices to be solicited periodically and when goods are needed.

iii. The terms and conditions of those proposals should set appropriate vendor qualifications. 

iv. The criteria for award of the contract should permit contracts to be awarded to all bidders that meet all terms and conditions.

c. Open-ended contracts can be awarded to all qualified vendors.  The contracting agent can periodically solicit quotations and issue purchase orders as necessary.  Political Contribution Disclosures are required of all vendors awarded contracts.

4. Chapter 271, Section 3 Reporting 

The Division has consulted with the Election Law Enforcement Commission concerning the “Section 3” report required under Chapter 271 (N.J.S.A. 19:44A-20.27).  This section requires vendors that receive more than $50,000 in public contracts to annually report political contributions to ELEC.

ELEC has advised the Division that vendors do not have to file reports until ELEC develops and adopts rules.  Once those rules are adopted, public agencies will be advised of their effect, with further guidance on the role and responsibilities of public agencies provided at that time.  It is likely that these rules will not go into effect until the end of the year, requiring reporting for 2006 contributions sometime in 2007.

Thus, until then, no action concerning the Section 3 report is required by public agencies.  Previously issued guidance on advising vendors about the disclosure in contracts can continue to be applied.

5. Confidential Law Enforcement Purchases 

A number of counties and local police departments have inquired about purchasing “special equipment for confidential investigation” that are exempt from public bidding when approved by the Attorney General (through the Division of Criminal Justice).  Applying the public award provisions of Chapter 19 would be contrary to the public policy behind the bidding exception.

The Department of Law and Public Safety is currently working with the State Treasurer to develop procedures to provide relief for this scenario.  A resolution is expected shortly.  Agencies with immediate needs for such equipment should work through their County Prosecutor for specific actions to take pending resolution of the issue.

6. Contract Amendments, Aggregation and Pay-to-Play

Of ongoing concern to public agencies is how to apply pay-to-play provisions when a contract with a vendor originally estimated to fall below the $17,500 threshold proves incorrect and the contract needs to be increased over $17,500.  The original guidance recommended that public agencies borrow the principles of the “aggregation rules” of N.J.A.C. 5:34-8.2 et seq.  This remains in affect and should be applied in the following manner:

To help public agencies apply the aggregation principle, the following guide can be used as appropriate to specific agency circumstances (and should include consultation with legal counsel accordingly):

· If the amount of additional work brings the total contract value to less than $20,125 ($17,500 plus 15%), the purchasing agent can award the contract as if the award were less than $17,500.  This is based on principles found in the Local Public Contracts Law Rules allowing flexibility under these circumstances.

· If the additional work brings the total contract over $20,125 the following principles should be applied:

· If the additional work and any work of the same nature are anticipated in the following year, which would result in a total contract value of less than $35,000, the governing body should decide via resolution to apply pay-to-play or not to apply it.  If they decide to apply it, they must make their own decision concerning a fair and open or non-fair and open approach.

· If the additional work and any work of the same nature is anticipated in the following year results in a total contract in excess of $35,000, pay-to-play principles of fair and open or non-fair and open apply.

If contract amendments result in a conclusion to apply a non-fair and open process, the contractor will be required to file a Business Entity Disclosure Certification (pursuant to Chapter 19) and a Political Contribution Disclosure (for all covered agencies).  Boards of Education are not required to have the vendor file the Business Entity Disclosure Certification.

D. Frequently Asked Questions

The following are new Frequently Asked Questions and answers.  A consolidated FAQ has been posted on the Pay-to-Play website (including these questions).  All FAQ’s should be carefully reviewed; they include information that may be applicable to all agencies. 

Q. If professional services are contracted through a fair and open process, is the 40A:11-5(b) public notice after award required?  

No.   The use of a fair and open process is synonymous with the purpose of the public bidding.  The fair and open process satisfies the intended public purpose by requiring the publication of a notice after a professional services contract is awarded without public bidding.

Q. Are grants awarded by a governing body considered contracts under the law?  For example: Workforce Investment Board [WIB] job training grants, non-profit housing grants, or Community Development Block Grants.

Generally yes, as most grants follow a process that meets the fair and open criteria; the non-fair and open process is also available for those that do not meet the fair and open standard.
Grants to individuals or payments to businesses on behalf of individuals for social services (i.e., housing, medical support) are not covered as they are not made to businesses.

Q.  How does Pay-to-Play affect land and building transactions?

The Local Lands and Buildings Law (N.J.S.A. 40A:12-1 et seq.) provides a fair and open process for selling land.  When the law is followed, no additional action is needed.

Acquisition of property:

· A State program (i.e., Farmland Preservation or Garden State Trust) that provides a public process for identifying and choosing parcels is considered fair and open.

· When a specific parcel is desired for other purposes, the government unit can apply for exigency approval if fair and open or non-fair and open processes are not practicable.

Q. Public agencies that are health care providers such as public hospitals or long-term care facilities can participate in cooperative purchasing programs with other health care organizations or non-profit organizations pursuant to N.J.S.A. 30:9-87.  Are contracts made under that statute, such as purchases through the New Jersey Hospital Association (NJHA), considered fair and open?

Yes.  The Division has reviewed the procedures used by the NJHA and its cooperative purchasing partner and find that they meet the substantive requirements of the fair and open process.  To ensure compliance, however, the public agency should include a web link on its website linking to bid calendar information on the website of the contractor conducting the procurement process (www.novationco.com/suppliers/bids.asp). This procedure does not eliminate the responsibility of the public agency to publish notices of award pursuant to N.J.S.A. 30:9-88.

Q. If a contract is awarded to procure a single good does the term of the contract extend beyond delivery?  Does this change if the contract includes a service agreement?

No.  The term of a contract for a specific item expires when that item is accepted, even if the item carries a warranty period as provided by the manufacturer.  If there is a separate agreement or rider to the contract that establishes an ongoing maintenance or service agreement then the term of the contract will expire with the expiration of the service agreement.  

Q. Are there specific wording requirements for fair and open contract award resolutions, i.e., must they include specific language, similar to that which would be done for “non-fair and open” contracts?

It is advisable that language such as “Whereas, the contract was awarded through a fair and open process, pursuant to N.J.S.A. 19:44A-20.4 et seq.” be included in the award resolution, however this is not a requirement.  A special resolution is not required.

Q.    Are Political Contribution Disclosure Statements required for banks, insurance companies, and 

        public utilities, as they are exempt from Chapter 19 non-fair and open requirements?

Because PCDs reflect contributions made by partners, boards of directors, spouses, etc., they are required when contract awards are made to insurance companies and banks.  For banks, a contract is effectively awarded when the governing body passes a resolution designating the bank as an official depository.  The PCD would be required 10 days prior to the passage of a depository designation resolution.  Bank resolutions made in January 2006 would not be covered by this provision given when the law took effect; but would be required for any designations after that time.

PCDs are not required for regulated public utility services, as the agency is required by the Board of Public Utilities to use a specific utility.  The governing body does not “award” a contract to the utility, as the agency has no choice but to use the company.  This exception does not apply to non-regulated public utility services, such as generated energy (not tariffed), or long-distance phone services where other procurement practices are used.

Approved: Susan Jacobucci, Director
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Pay-to-Play Laws Update


March 2006





Since Chapters 19 (2004) and 271 (2005) took effect in early January 2006, the Division of Local Government Services has continued to work with public agencies� implementing the laws.  This Local Finance Notice supplements previous Notices and provides additional information and guidance to assist public agencies to comply with the laws.





The Notice covers four subjects:


Political Contribution Disclosures (Chapter 271)


Public Exigencies (Chapter 19)


Clarifications (both laws)


Frequently Asked Questions (Chapter 19)





Local officials with responsibility for public contracting and their legal counsel should carefully review this material.  The Division is providing guidance and all material should be reviewed, paying careful attention to its applicability to local circumstances.  Public agencies should consult with legal counsel on action the agency takes, including but not limited to the preparation and completion of forms.





Over the next few months Division staff will be delivering Pay-to-Play presentations throughout the State.  The schedule and contact information for these presentations is posted on the Division’s Pay-to-Play website, along with all other pay-to-play documents at � HYPERLINK "http://www.nj.gov/dca/lgs/p2p" ��www.nj.gov/dca/lgs/p2p�.





The Division will continue to address new issues and provide periodic guidance as necessary.  The Frequently Asked Questions section of the website will be updated regularly.





Local officials with questions are urged to review the Local Finance Notices and Frequently Asked Questions sections of the website.  Questions can be sent via e-mail to � HYPERLINK "mailto:lpcl@dca.state.nj.us" ��lpcl@dca.state.nj.us�.





Finally, the Division has received many requests from local officials for sample fair and open “Request for Proposals/Qualifications” documents.  To assist local officials in exchanging information, officials interested in "sharing”





1 For the purpose of this Notice, a public agency is any government entity subject to the pay-to-play laws, as may be applicable to the circumstance.





Contact Information





Director's Office


V.  609.292.6613


F.  609.292.9073


Local Government Research


V.  609.292.6110


F.  609.292.9073


Financial Regulation�and Assistance


V.  609.292.4806


F.  609.984.7388


Local Finance Board


V.  609.292.0479


F.  609.633.6243


Local Management Services


V.  609.292.7842


F.  609.633.6243


Authority Regulation


V.  609.984.0132


F.  609.984.7388


Mail and Delivery


101 South Broad St.


PO Box 803


Trenton, New Jersey


08625-0803


Web: � HYPERLINK "http://www.nj.gov/dca/lgs" ��www.nj.gov/dca/lgs�


E-mail: � HYPERLINK "mailto:dlgs@dca.state.nj.us" ��dlgs@dca.state.nj.us�
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Distribution


Municipal and Freeholder Clerks


Authority Executive Directors


Fire District Commissioners


Local Procurement Officials














2  Enrollment procedures for the Local Procurement role of GovConnect can be found at www.nj.gov/dca/surveys/ppsurvey.htm





