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agencies can submit them to the Division.  The Division will then post them in the GovConnect Local Procurement Document Library so local procurement officials can access and download them. 

Documents can be e-mailed (Word format preferred, though we will also post PDF) to lpcl@dca.state.nj.us.  The Division will not review or endorse any submissions; users must review documents for applicability and consistency with local procedures and laws.  Postings are in the Local Procurement Document Library under “RFP Information.”
A. Local Board of Education Pay-to- Play Policies

N.J.S.A. 40A:11-51 (P.L. 2005, c.271, s.1) allows a local board of education to promulgate a local pay- to-play policy.  This allows boards to set their own standards for pay-to-play or adopt a process that parallels the requirements for municipalities and counties at N.J.S.A. 19:44A-20.4 et seq.  Depending on the board’s policies, adopting a local process may assist the board in complying with N.J.S.A. 19:44A-20.26 (P.L. 2005, c.271, s.2) when contracts are awarded through a “non-fair and open” process (see below).    

B. Political Contribution Disclosure Forms

N.J.S.A. 19:44A-20.26 (P.L. 2005, c.271, s.2) applies to all non-state government agencies, including boards of education.  It requires a “Political Contribution Disclosure” (PCD) form be filed by public school contractors for contracts in excess of $17,500 that are not “publicly advertised for bids.”  Conflicting language in the law has warranted a broad interpretation of this phrase by the State.
  The interpretation allows any contract awarded pursuant to a “fair and open” process (which includes formal bidding) to be covered under the exemption from filing a PCD.  
A fair and open process is defined as a contract that is:

· Publicly advertised (either conventionally in newspapers OR posted on the entity’s website) with “sufficient time to give notice,” and,
· Awarded under “a process that provides for public solicitation of proposals OR qualifications,” and,
· Awarded under criteria established in writing by the public entity prior to the solicitation of proposals or qualifications, and

· Publicly opened, and then announced when awarded by the board of education.
Boards of education may choose the method used to procure and award a contract on a case-by-case basis (i.e., fair and open vs. non-fair and open); adopting a single method for all contracts is not required.  With regard to the “sufficient time to give notice,” the Division has advised that the same standard for the advertisement of bids, 10 days, is the minimum amount of time for a proposal to be publicly advertised.
The PCD requires vendors to list reportable contributions (more than $300 to a political candidate or party committee in an election cycle) made by various individuals associated with the vendor’s organization to a wide range of political entities in the 12 months prior to award of a contract.  The statute contains the listing of positions and public agencies covered by the law.

The Division has developed model Political Contribution Disclosure (PCD) forms.  The material includes instructions to vendors and a PCD form designed to meet statutory requirements.

The Division’s Pay-to-Play website also has individual forms for each county listing the names of public agencies with elected officials affected by the disclosure requirements.

Boards of education and local officials (collectively: “public agencies” or “agencies”) should consider the following when using the forms:

1. Public Agency Instructions: Officials should carefully review these instructions.  The instructions address a range of issues that must be considered when using the forms.

2. The Instructions allow submission of PCD forms in electronic form.  If allowed by the agency (and the Division encourages their use if desired by contractors, if only as a space-saving tool), the cover sheet must be completed, signed by a representative of the contractor, and kept on file.  The agency should take care to properly store the electronic submission in the file (regardless of how submitted, it should be filed on magnetic media and stored with the contract documents).

3. Users should carefully review all the sample forms and edit them as necessary to ensure they do not conflict with any local practice or organization structure.  Changes should be carefully reviewed to ensure they do not compromise the statutory disclosure requirements.

4. The Division has created county specific forms that list the positions and agencies with elected officials covered by the disclosure.  They can be downloaded in MS Word format from the website.  It is very important that the purchasing agent edit the Legislative District section to properly display the board of education’s Legislative District.
5. Users who require a different file format should contact the Division at lpcl@dca.state.nj.us.  RTF versions are available upon request.
There is no change in requirements for all contracts over the agency’s bid threshold to be awarded by the board of education.  Contracts less than the bid threshold but higher than $17,500 (a.k.a., “window contracts”) fall under PCD requirements, but have special circumstances:

1. If awarded as a “fair and open” contract, a PCD is not required, and the contract must be approved by the Board.

2. If awarded as a non-fair and open contract and is in excess of $17,500, a PCD is required.  If generally authorized by the Board to award contracts, the School Business Administrator can award these contracts.

It is recommended that resolutions or motions awarding contracts note the basis of the contract award; either fair and open or non-fair and open.  This will assist in audit reviews and assist in compliance analysis.
C. About Fair and Open Contracts

The concept of “fair and open contracts” originated in P.L. 2004, c.19, a law that does not affect boards of education.  However, based on the interpretation described in Section B above, a board of education may use the fair and open process as a way of eliminating the requirement of vendors filing a PCD.  
By default, contracts awarded pursuant to formal bidding and competitive contracting procedures of the Public School Contracts Law meet the standards of the fair and open process.  In addition, contracts awarded by a lead agency in a cooperative purchasing program or as a State contract were awarded through a fair and open process.  Thus, a cooperative contract meets the requirement of a contract awarded through a “fair and open” process and the board does not need to require submission of a PCD.
Request for qualifications: There are a range of goods and services that are exempt from bidding (N.J.S.A. 18A:18A-5 et seq.) which are subject to Chapter 271 (i.e., professional services, perishable food, textbooks, educational and library-media material, proprietary software or software maintenance, child study consultants, etc.).  To meet the requirements of the law while retaining discretion in meeting educational and school business goals, districts can meet the fair and open requirement by using the “request for qualification” approach to a fair and open process.  

Using this model, a Board can specify the desired qualifications, establish criteria for, and award open-ended contracts (for terms as allowed by law) based on those proposals, which may or may not include pricing proposals.  Orders for specific services would then be placed as needed with individual contractors based on price quotations, ability, or availability of specific goods or services.  An RFQ does not require an evaluation based on price – it can be based on skills, ability to deliver a certain product, or range and breadth of a product line – with price being agreed upon at the end of the evaluation process.
D. Special PCD Circumstances
Aggregation: Unlike the Public School Contracts Law, aggregation thresholds in pay-to-play laws focus primarily on the vendor getting the contract, not the goods or services being purchased.  Given that, the law would be ineffective if a contractor received multiple contracts of $15,000 in a year without filing a PCD.  Therefore, for Chapter 271 purposes, aggregation is calculated at the vendor level – meaning, when a vendor receives more than $17,500 in a year (fiscal or calendar).
Awarding Contracts:  Awarding a fair and open or non-fair and open procurement is handled the same as a normal bid award, with the same information.  It is recommended that:

1. The documentation reference the procedure used to award the contract, and that a copy (or original) of all proposal documents, any written analysis, and PCD be kept in a single file.

2. A fair and open award action should memorialize that the contract is awarded pursuant to a “fair and open process.”  This will provide an appropriate audit trail and assist in answering questions about the contract.

3. A non-fair and open contract award should memorialize the receipt and filing of a PCD.
Banks: A contract is effectively awarded when the board of education passes a resolution designating a bank as an official depository.  This includes awards made to banks for the purchase of investments (i.e., CD’s, repurchase agreements).  A PCD is required 10 days prior to the passage of a depository designation resolution (which is also required for investment contracts).  

Contract Renewals: If the original contract provided for the possibility of extensions, Chapter 271 compliance is not required if the extension/continuation is based on that original contract.
Government Agencies:  Since government agencies cannot make political contributions, contracts with government agencies are exempt from the law.  Thus, contracts with agencies such as other public school districts, educational services/jointure commissions, state schools, municipalities, counties, county and state colleges, state universities, agencies in other states, and federal government agencies are not subject to the law.
Insurance Companies: Because a PCD reflects contributions made by partners, boards of directors, spouses, etc., they are required when contracts with a value in excess of $17,500 are awarded to insurance companies.  A PCD is also required when the contract in excess of $17,500 is made to an insurance broker.  The PCD is required from the company receiving the contract, regardless of the entity issuing an insurance policy. 
Litigation Payments: Payments to parties resulting from a court order or stipulated settlement are not subject to the law.
New Jersey School Boards Association: Boards of Education are required by State law to join the association.  Given this circumstance obtaining a PCD is not required for membership payments to the Association.

Official Newspapers:  While legal advertising is regulated by the State, many districts have the availability of using weekly and daily newspapers.  Because there may be choice, if the district spends more than $17,500 a year for the contract, the selection of official newspapers is subject to the provisions of Chapter 271.  In these cases, using the Request for Qualifications approach may be useful.
Regulated Public Utilities: A PCD, however, is not required for a regulated public utility service, as the board is required by the Board of Public Utilities to use a specific utility.  The governing body does not “award” a contract to the utility, as the agency has no choice but to use the company.  This exception does not apply to non-regulated utility services, such as generated energy (not tariffed), or long-distance phone services where other procurement practices are used.
Service Providers Approved by a State Agency: The Division has reviewed if a PCD is required for contracts with Department of Education “Approved In-State Private Schools for the Disabled (PTM-1502.84).”  These schools have been selected by the Department after meeting rigorous standards for specific forms of education or social services with rates for services set by agreements between the schools and the Department. 
This issue has been carefully considered and reviewed by the Division’s and Department of Education’s legal advisors.  It primarily affects board of education contracts with an in-state private school.

The conclusion is that public school pay-to-play requirements as set forth in Chapter 271 fully apply to these contracts, along with the traditional  process involving parents of disabled students, an interview with the parents and student by the school, a decision by the school to accept the student, development of formal plans and final approval by the board.  
Further the Division has been advised that similar situations, such as in-state private special education schools, Supplemental Education Services under NCLB, and Early Childhood School Providers – DHS Approved are other examples of these programs.  The provisions of Chapter 271 also fully apply to these contracts.
The Division respects that prior to this Notice many districts acted in good faith with the understanding that these contracts were similar to State contracts and did not obtain Political Contribution Disclosure certificates from these vendors.  As these efforts were made in good faith, there should be no repercussions for such contracts.  All contracts awarded after May 2007 are clearly subject to the requirements, and district personnel should act accordingly.

E.  Emergencies and Chapter 271
A provision of Chapter 271 at N.J.S.A. 19:44A-20.26 (2)(a) provides relief of the political contribution disclosure requirement where “…a public emergency requires the immediate delivery of goods or services.”  Schools should also be sure that they have a “chain of command” of designated local officials established to ensure oversight of the emergency decision-making process (N.J.A.C. 5:34-6.1).
F. Chapter 271, Section 3 Reporting
The Election Law Enforcement Commission has responsibility over the “Section 3” report required under Chapter 271 (N.J.S.A. 19:44A-20.27).  This section requires vendors that receive more than $50,000 in public contracts to annually report political contributions to the New Jersey Election Law Enforcement Commission (ELEC).

ELEC has adopted its proposed regulations (published in the April 16, 2007 edition of the N.J. Register).  The regulations require vendors to submit their annual report covering contracts and contributions for the prior calendar year by March 30th of each year.  Because the regulations were not in effect during early 2007, the deadline for filing the 2006 report is set as September 28, 2007.  Interested parties may consult with ELEC for additional information and Disclosure Forms.

G. Business Registration Certificate Clarification
Under the Public School Contracts Law (PSCL), failure of a bidder to submit a Business Registration Certificate with a bid does not require automatic rejection of the bid.  The PSCL does not contain the “fatal” language that is in the Local Public Contracts Law.  Thus, a school can award the bid, as long as the bidder provides a BRC that was issued prior to the time bids were submitted and it is on file with the Board prior to award of the contract.

Further, a BRC is not required when the services are delivered outside of the state: i.e., a hotel for trips made out-of-state.  Airfare and out-of-state car rental also falls under this category.
Questions concerning pay-to-play issues can be e-mailed to lpcl@dca.state.nj.us.  Users are also urged to review the documents on the web site, particularly the Frequently Asked Questions section.

Approved: Susan Jacobucci, Director
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Board of Education Contracting Issues Update: 


Pay-to-Play and Business Registration


Since N.J.S.A. 19: 44A (P.L., 2005, c.271) took effect in January 2006, the Division of Local Government Services (Division) has provided boards of education with information to assist with pay-to-play implementation.  This Local Finance Notice supplements previous guidance and provides additional information.


The Notice covers a number of pay-to-play subjects:


Local Board of Education Pay-to-Play Policies;


Political Contribution Disclosures (PCD, Chapter 271);


About Fair and Open Contracts;


Special Political Contribution Disclosure Circumstances;


Emergencies under Chapter 271; and


Chapter 271, Section 3 Reporting.





In addition, Section G, Business Registration Certificate Clarification, covers an important issue regarding these certificates and school contracts.


Board of education officials who have responsibility for public contracting and their legal counsel should carefully review this material.  The Division is providing guidance only and all material should be reviewed, paying careful attention to its applicability to local circumstances.  A board of education should consult with legal counsel on action they take, including but not limited to the preparation and completion of forms.


Particular attention should be paid to the information in Section D, Service Provider Approved by a State Agency, as this provides guidance that has changed from the original interpretations of the law.


The Division will continue to address new issues and provide periodic guidance as necessary.  The Frequently Asked Questions section of the website will be updated regularly.


Officials with questions are urged to review the Local Finance Notices (including those intended for local public agencies) and Frequently Asked Questions sections of the website.  Specific questions may be sent via e-mail to � HYPERLINK "mailto:lpcl@dca.state.nj.us" ��lpcl@dca.state.nj.us�.





The Division has received many requests from local officials for sample fair and open “Request for Proposals/Qualifications” documents.  Many of these documents could prove useful for boards of education.  To assist local officials in exchanging information, officials interested in "sharing” their RFP’s for use by other public 





Contact Information





Director's Office


V.  609.292.6613


F.  609.292.9073


Local Government Research


V.  609.292.6110


F.  609.292.9073


Financial Regulation�and Assistance


V.  609.292.4806


F.  609.984.7388


Local Finance Board


V.  609.292.0479


F.  609.633.6243


Local Management Services


V.  609.292.7842


F.  609.633.6243


Authority Regulation


V.  609.984.0132


F.  609.984.7388


Mail and Delivery


101 South Broad St.


PO Box 803


Trenton, New Jersey


08625-0803


Web: � HYPERLINK "http://www.nj.gov/dca/lgs" ��www.nj.gov/dca/lgs�


E-mail: � HYPERLINK "mailto:dlgs@dca.state.nj.us" ��dlgs@dca.state.nj.us�








Distribution


School Business Administrators

















� Enrollment procedures for the Local Procurement role in GovConnect can be found at www.nj.gov/dca/survery/ppsurvey.htm.


� (*see Governor Codey’s Statement upon Signing P.L. 2005, c. 271, � HYPERLINK "http://www.nj.gov/dca/lgs/p2p" ��www.nj.gov/dca/lgs/p2p�, also, N.J.S.A. 19:44A-20.7, “fair and open process”)


	





