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Pay-to-Play Regulation Update

“Section 3” Report

The New Jersey Election Law Enforcement Commission (ELEC) has responsibility over the “Section 3” report required under Chapter 271 (N.J.S.A. 19:44A-20.27).  This section requires vendors that receive more than $50,000 in public contracts to annually report political contributions to ELEC.

ELEC has adopted its proposed regulations (published in the April 16, 2007 edition of the N.J. Register).  The regulations require vendors to submit their annual report covering contracts and contributions for the prior calendar year by March 30th of each year.  

Because the regulations were not in effect during early 2007, the deadline for filing the 2006 report will be set as September 28, 2007.  Interested parties may consult with ELEC for additional information and Disclosure Forms.

Filing of Local Policies

State law requires local units that adopt their own Pay-to-Play policies (by ordinance or resolution, as appropriate to the local unit) must file their action with the Secretary of State.  To support this activity, the Secretary of State’s office has created a website that provides online access to local policies filed with the office.  Failure to file the policy does not void the policy, but could result in legal liability on the part of the local unit for failing to follow the law.
Local policies are filed at the Office of Secretary of State, Laws and Commission Section, PO Box 300 Trenton, NJ, 08625-0300. 

Frequently Asked Questions Updated

The Division has recently updated its Pay-to-Play Frequently Asked Questions web site.  Questions that are new or include clarifying edits or revisions are attached to this Notice.

Prevailing Wage Law Issues

Enforcement of Prevailing Wage Laws
Local officials are reminded that the Prevailing Wage Act requires every “contract” for covered work, in excess of the threshold amounts of $11,892 awarded by municipalities and $2,000 for all other public entities, include the requirement that workers employed on the project be paid not less than the rates contained in the contract specifications.  Local officials are also reminded of the requirement that the contract specifications contain the appropriate references to the Prevailing Wage Act and the responsibilities of contractors and the contracting unit.

These provisions are not affected by the thresholds established by statutes governing the award of public works contracts and apply equally to contracts that are competitively bid and those that are made by purchase order. 

 

The Public Contracting Section of the State’s Department of Labor and Workforce Development continues to find substantial instances of neglect to include Prevailing Wage Act language and rates in both bid contracts and those made via purchase order. While case law and department policy does not formally permit contractor defenses based on the alleged failure of the public entity to comply with its statutory responsibility, administrative resolutions are diminished by these defenses and cause an increase in threats to sue the contracting public entity for indemnification of any monetary assessments demanded by the Department.  

To ensure compliance with the law, contracting units should carefully evaluate their contracting and purchase order practices to ensure their documentation and requirements are complete.  

Purchasing professionals and their consultants are reminded that the requirement that for all contractors and subcontractors performing public works, as defined by the Prevailing Wage Act, they must first obtain a Public Works Contractor Registration Certificate, which is no less applicable to purchase orders than it is to competitively bid contracts.  The Public Contracting Section reports blatant violation of registration requirements on purchase order-based work. 

The Division of Local Government Services has posted a handbook on its web site called Goods and Services Bid Specifications: A Guide for New Jersey Local Public Agencies.  This handbook contains model documents for compliance with prevailing wage law and Public Works Contractor Registration requirements, among many other contracting requirements.  Additional information on the prevailing wage law is found on the Public Contracts Section website.
 

Expansion of Prevailing Wage Policies: P.L. 2007, c. 68 (A-3890)

The State’s Prevailing Wage requirements were expanded to any public work performed on properties or facilities owned by a public body.  P.L. 2007, c.68 amended N.J.S.A. 34:11-56.26 et seq. to include any land owned or leased by a public body.  The law extends the requirement to comply with the prevailing wage act to those who lease facilities owned by a public body and to those who lease privately owned facilities that are leased by a public body.

The law also requires when the public body is the lessee or lessor of public property public bodies, that any specifications and other contract documents for public work defined under the act, that contractors comply with provisions of the law that: require compliance with, consequences for violating, and requirements for paying contractors under the act.  This requirement applies even when a private party who leases public property is responsible for the work to be done.
Debarred Contractor Changes: P.L. 2007, c. 67, (A-3889)

P.L. 2007 c.67 recently amended the part of the Prevailing Wage Law (N.J.S.A. 34:11-56.38) that requires a “public body awarding a contract” that is subject to the prevailing wage law to ensure that the contractor or subcontractor, or any other organization in which the contractor or subcontractor has an “interest” is not on the Department of Labor and Workforce Development list of debarred contractors.

The new law extends the term “interest” to include individuals that worked for the contractor in any ownership, contractor, or employment capacity.  In doing so, it itemizes an extensive list of circumstances under which contracts cannot be awarded.  The conditions set forth in the law are such that while the law prohibits the award of contracts to such individual or organizations, only the Department has the capability to make such determinations if an individual or organization is not in compliance with the law.

To determine the responsibility of a public agency subject to the Local Public Contracts Law or the Public School Contracts Law, the Division of Local Government Services asked the Department for authoritative guidance on the responsibility of contracting agencies to satisfy the requirements of the law.

In response to the inquiry, the Department has advised the Division that: 

“…There are no specific actions required of contract administrators to determine the connection of one firm to another or to eliminate any possibility of a beneficial relationship between a debarred individual and an otherwise responsible bidder.  This office (the Department’s Public Contracts Section) only expects public bodies to continue denying contracts/purchase orders to those individuals and firms included on our list of debarred contractors or not currently registered. That list will eventually include the names of proven (or undefended) “alter ego” entities.   If denied, any entity not on that list could assert its right to a contract award pending the outcome of a “due process” hearing. 
We accept, as entirely our responsibility, the need to determine the affiliations of individuals and organizations attempting to conceal their connection to a debarred entity. Our experience confirms the difficulties and delays encountered in attempts to determine connecting interests.  Public bodies could not reasonably be expected to make the necessary investigative effort or postpone needed contract awards until they have conclusively excluded debarred contractors from clandestine participation.
…We appreciate the efforts and cooperation of local government in the enforcement of our laws effecting public works contracting and welcome the opportunity to assist them.”

To summarize the Department’s guidance, there is no action that contracting units must take to comply with the new law over and above the two previous requirements:

1. Do not award contracts to any bidders, named subcontractors, or individuals listed on the Statement of Corporate Ownership if they are listed on the Department’s list of debarred contractors, and

2. Ensure that all bidders and named subcontractors submit a valid Public Works Contractors Registration form prior to award of the contract and check them to ensure they were issued prior to receipt of bids.

Until otherwise advised, contracting units can rely on the guidance of the Department to meet the requirements of the law.

Questions or comments on any of these issues can be sent to the Public Contracts Section at (609)292-2259, by e-mail at Raymond.smid@dol.state.nj.us, or by fax at (609)695-1612.  Local officials can find information on prevailing wages, Public Works Contractor Registration, wage determinations, and lists of registered contractors at www.nj.gov/labor/lsse/lspubcon.html. 
Approved: Susan Jacobucci, Director
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Local Unit Pay-to-Play Frequently Asked Questions Revisions – May 2007

Full Document at:  www.nj.gov/dca/lgs/p2p/refs/p2pfaq.pdf
Chapter 19 - Frequently Asked Questions

3. Can contractors awarded contracts through a fair and open process (including public bids or competitive contracting) make reportable contributions to municipal or county candidates or political committees?

Yes, under ELEC regulations, only the non-fair and open process prohibits the business entity from making contributions in the year prior to award and during the term of a contract.    

If a business entity makes a reportable contribution (in excess of $300) while engaged in a contract awarded under the fair and open process, it may preclude the entity from receiving a subsequent non-fair and open award.

6. Are contracts that are exempt from bidding (pursuant to N.J.S.A. 40A:11-5) subject to Pay-To-Play?

Yes. All contracts in excess of $17,500 are subject to a fair and open process or must comply with the reporting requirements of a non-fair and open process.  

14. If a quote process (under $17,500 or for a non-fair and open under the agency’s bid-threshold) is used, when must a business registration certificate [BRC] be submitted?

The BRC must be on file prior to award made by either the purchasing agent or the governing body. 

15. Is a contract for an underwriter to sell bonds subject to Pay-to-Play?

Yes, the exception is when the underwriter is a New Jersey bank that is otherwise statutorily barred from making contributions,  In that case,  c. 19 restrictions would not apply, however, other reporting requirements under both c. 19 and c. 271 remain in effect.

29.  What responsibility does a contracting unit have to check the forms submitted by vendors?

Generally, if a government agency has information that could confirm a certification the agency is responsible to act accordingly.  In this case, the following actions should be taken to review non-fair and open contracts: 

1. The local unit should ensure that recipients of contributions listed on a Political Contribution Disclosure Form (PCD) (c.271, N.J.S.A. 19:44A-20.26) are not the names of the individuals or committees listed on the Business Entity Disclosure Certification (BED-C) (c.19, N.J.S.A. 19:44A-20.4 et seq.).

2. If there is a PCD contribution to a BED-C listed recipient, review the organization’s Stockholder Disclosure Certification to ensure that the individual that made the contribution in question is not listed as an “interest holder” controlling 10% or more of the assets of the business or firm.

3. If the contributor in question is found on the Stockholder Disclosure Certification, carefully confirm that the contribution was made to the contracting unit’s officials or their committees by a 10% interest holder to the contracting unit, that individual (and their business) can not properly certify that they have made no contributions that would bar the award of a non-fair and open contract.  Legal counsel and/or ELEC should then be consulted as appropriate for guidance under the law.

30.  Do the state “Pay-to- Play” regulations apply to state cooperative purchasing contracts?

Contracts awarded pursuant to a State Contract are considered “fair and open” under PL 2004, c. 19, therefore the first steps of the contracting unit’s fair and open process are covered, i.e., advertising, establishing the award criteria, opening of proposals and vendor selection.  The remaining responsibility for the contracting unit is to award the contract by Resolution of the governing body.  

31.  Does “Pay-to-Play” apply to a cooperative purchasing lead agency when awarding a contract?

Yes.  The lead agency has met fair and open requirements through compliance with cooperative purchasing rules.  Contracts awarded by participating agencies, or “members”  pursuant to a local Cooperative Purchasing Contract are considered fair and open because of the lead agency’s compliance, therefore the first few steps of the contracting unit’s fair and open process are covered, i.e., advertising, establishing the award criteria, opening of proposals and vendor selection.  The remaining responsibility for the cooperative contract “members” is to award the contract by Resolution of their respective governing bodies and ensuring the contract documents reference the code number of the issuing agency.  

32 a.  Is a quotation process for a “window” contract acceptable as a fair and open contract?

No, because by definition a quotation does not satisfy the elements of a fair and open process.

32 b.  When obtaining quotes for a non-fair and open award, must the contracting unit validate a vendor’s eligibility to receive a contract?  

Yes, if the value exceeds $17,500, then the  contracting unit or its designee must ensure that the vendor is eligible to receive a non-fair and open award, i.e., the vendor made no prohibited reportable contributions (see N.J.S.A. 19:44A-20.4 et seq.)

33a. Does the immediate procurement of goods or services necessitated by an emergency require compliance with the reporting requirements of Chapter 19?  

Yes. Chapter 19 provides exceptions from a formalized award process for emergencies impacting the public health, safety and welfare, however, a report documenting the emergency procedures followed shall be submitted to the Division of Local Government Services.  Details concerning this report are available on the Division’s website.  

33b. Do the Pay-to-Play rules change if the procurement of goods or services classifies as an “Exigency” but not an “Emergency?”
Yes.  Other exigencies (those which do NOT affect the public health, safety and welfare of the community) may be eligible for relief from Pay-to-Play as granted by the State Treasurer.  Please refer to the Division’s guidelines regarding the application of the “Request for a Waiver of N.J.S.A. 19:44A-20.4 -- Pay-To-Play Exigency Request” which may be found on the Division’s website on the Pay–to-Play resources page. 
34. The governing body plans to award a professional services contract for legal services and suggested two potential attorneys.  Both individuals gave $1000.00 to the mayor’s campaign committee in the last 12 months.  The governing body chooses to follow a non-fair and open process for the appointment of legal counsel.  Does the effect of Pay-to-Play differ for a solo practitioner versus a partner of a large firm, if both made a reportable contribution to one of the town’s elected officials?  

The solo would not be eligible under a “non-fair and open” as the individual holds more than a 10% interest in the solo practice and made a “reportable contribution” in the prior 12 months.  The partner in the national firm may be eligible if that partner controls less than 10% of the national firm’s interests.  Both individuals would still be required to disclose the contribution on the firm’s PCD form but since the contract is with the firm and not the individual partner the partner may be eligible if the partner’s share of control is less than 10%.

35. A county must obtain property from private owners to widen county roads.  The property will be obtained following an eminent domain process.  No other land than that in question can satisfy the county’s needs in this case.  Are those purchases subject to Pay-to-Play?

As long as the county procures the property through an established legal process, such as eminent domain, the intent of fair and open is satisfied, as it is a transparent and public process.  Similar to “state contracts”, “cooperative purchase agreements” and “eminent domain” or anything subject to the “Local Lands and Buildings Law”, the board or governing body still must publicly award the contract to satisfy the remaining requirement of fair and open.

Chapter 271 Frequently Asked Questions
Section 1 – Local Pay-to-Play Regulations 

4. Does Chapter 271 require local Pay-to-Play policies to be filed with the State?

Yes. Any policy adopted by a local unit must be filed with the Secretary of State’s office.  Failure to file the policy does not void the policy, but could result in legal liability on the part of the local unit for failing to follow the law.

Section 2 – Political Contribution Disclosure Certifications

1. Does Chapter 271 require Boards of Education to comply with any Pay-to-Play disclosure requirements for contracting?

Yes. Section 2 specifically includes Boards of Education in the reporting requirements for contracts not required by law to receive public bids.  While not otherwise required to comply with Chapter 19, Boards of Education may only avoid these form requirements through voluntarily adhering to a “fair and open” process.  

7.  Are not-for-profit groups required to fill out the c. 271 PCD form?  

Yes, a PCD form is required for non-profit groups as well as for-profit businesses.  The rationale follows the expanded circle of related parties that must disclose contributions on the PCD form as promulgated by Chapter 271.  The law, N.J.S.A. 19:44A-20.26(b), provides that the form shall include "...all principals, partners, officers, or directors of the business entity or their spouses…”  While the non-profit itself is not allowed to contribute as an entity, its board members can, and the law does not provide an exception to non-profit organizations.

8. Are Chapter 271 PCD forms needed for all awards between $17,500 and an agency’s bid threshold, or only those classified as non-fair and open?

Yes, a PCD form is required for non-fair and open awards in excess of $17,500, and those in excess of an agency’s bid threshold based on Governor Codey's "Statement upon Signing" noting that the requirement for the PCD covers all “non-fair and open” contracts.  

9. Are publishers who supply textbooks subject to the law?

Yes. The law does not provide a waiver for the procurement of textbooks and other educational materials under Chapter 271.  Boards of Education are not subject to Chapter 19 therefore no contractual prohibitions are applicable; however the disclosures under Chapter 271 are still required.

Section 3 – Annual ELEC Filing

1. When do vendors have to file the “Section 3” contribution disclosure with ELEC?
The Division has consulted with the New Jersey Election Law Enforcement Commission (ELEC) concerning the “Section 3” report required under Chapter 271. This section requires vendors that receive, in the aggregate, more than $50,000 in public monies annually report political contributions to ELEC.

The Commission’s rules have been adopted and are in effect (as of publication in the N.J. Register on April 16, 1007) for the annual filing of “Form BE.”.  The regulations for the Annual Disclosures require submission by March 30th of each year covering contracts and contributions for the prior calendar year.  Delayed filing was authorized for the 2007 submission covering calendar year 2006, due to the timing of the adoption.   The deadline for 2007 is September 28, 2007.  The instructions and form are on the ELEC website. 
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Procurement Law Update


This Local Finance Notice provides local procurement officials a brief update on several current issues.  It includes matters on the State Cooperative Purchasing Program, Pay-to-Play law changes, and Prevailing Wage Laws.  All local procurement managers should carefully review the entire notice.  Questions on the items can be sent to � HYPERLINK "mailto:lpcl@dca.state.nj.us" ��lpcl@dca.state.nj.us�. 


State Cooperative Purchasing Programs


Use of Federal GSA (General Services Administration) Contracts


The State Division of Purchase and Property (DPP) recently released a "� HYPERLINK "http://www.state.nj.us/infobank/circular/cir0715x.pdf" ��circular letter�" implementing changes to State purchasing laws.  The procedure implementing the law allows State agencies to request the DPP to authorize use of GSA or other federal contracts in lieu of, or in addition to State contracts for goods or services.  This procedure does not allow local units (or any cooperative purchasing partner) to request the DPP to authorize the use of GSA contracts in lieu of public bidding or a State contract.  When the DPP authorizes use of a federal contract, notice will be provided through the State cooperative purchasing system and will also be posted on DPP's website.  


At this time, no federal contracts (other than previously approved reprographics contracts) have been approved under this procedure.  To sign up for information about state contracts and federal contracts as they are authorized for use, sign-up for the local procurement role in GovConnect at � HYPERLINK "http://www.nj.gov/dca/surveys/ppsurvey.htm" ��www.nj.gov/dca/surveys/ppsurvey.htm�.  


Use of National Cooperative Purchasing Contracts


The legislation that allows the DPP to use GSA contracts also established a procedure for using contracts authorized by government agencies in other states or cooperatives made up of government agencies in other states.


As with GSA contracts, local use of these contracts (i.e., U.S. Communities, WSCA and others) for purchases over a local unit’s bid threshold is dependent on the Division of Purchase and Property.  This will be done by the DPP issuing a State contract number for the national cooperative contract.  Until that time, local unit use of contracts of these organizations in lieu of public bidding is not authorized. 
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