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Further, the Comptroller recommended application of the best practices to contracts for professional and other services that are exempt from bidding.  The Division has been studying EUS use and policy, will combine the Comptroller’s study into that effort, and will make recommendations concerning their use in the near future.   

The Comptroller also recommended that the Legislature codify the best practices into State law.  The Division looks forward to working with the Comptroller and the Legislature to support legislation, taking into account where the current LPCL and PSCL legal framework complies with the recommendations or where appropriate amendments should be made.

The Comptroller also released separate guidance to all contracting units on internal control and fiscal management practices, and a summary of best procurement practices contracting units should implement.  Governing bodies, chief financial officers, procurement officials, and their legal advisors should review both of these documents and apply the recommendations as appropriate to their circumstances.

Approved: Marc Pfeiffer, Acting Director
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On March 4, 2010, the State Comptroller issued a report entitled “� HYPERLINK "http://www.nj.gov/comptroller/news/docs/service_contracts_report.pdf" ��Best Practices for Awarding Service Contracts�” (the Report).  This report reviewed the service procurement practices of New Jersey government agencies at all levels of government, including agencies covered under the Local Public Contracts Law (LPCL) and Public School Contracts Law (PSCL) (hereafter, “contracting units”).  The Report is based on their review of several dozen service contracts.  





The purpose of the Report is to provide guidance to all public agencies on when service contracts are awarded on a basis of other than lowest responsible bidder.  Thus, the report’s recommendations do not affect the service contracts that are publicly bid by contracting units.  The best practices apply, however, to other contract award models, such as competitive contracting or exceptions to bidding.





The Division of Local Government Services was pleased to provide technical advice to the Comptroller’s Office on the Report.  The Report extensively referenced the Division’s Competitive Contracting Rules at N.J.A.C. 5:34-4 et seq. regarding the application of best practices to the award of service contracts when the basis of award is not the lowest responsible bidder (i.e., awarded on the basis of “most advantageous, price and other factors considered”).





The Report provides important guidance on how contracting units should manage the existing Request for Proposals process under competitive contracting.  It also recommends that contracting units apply the best practice recommendations when procuring service contracts for items that are exempt from bidding; including contracts for professional and extraordinary unspecifiable services (EUS).  The Report also urges contracting units to apply the practices for contracts procured under political contribution disclosure laws (i.e., pay-to-play). 





The Division is not surprised, however, that the report found cases where, despite the requirements of law and regulation (in this case, competitive contracting rules), contracting agencies failed to apply the rules.  The biggest failure was inadequate analysis of RFP responses and failure to properly develop and apply evaluation criteria as required by the rules.  Contracting units using competitive contracting must pay particular attention to these requirements (N.J.A.C. 5:34-4.1 et seq.) and their application to fair and open procurements under N.J.S.A. 19:44A-20.4 et seq. (“pay-to-play” laws).  
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