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4. It excludes reporting by contractors or subcontractors that employ a total of more than 1,000 employees. It also does not apply to work performed by employees of the contracting unit.

5. It covers subcontractors providing solid waste collection or transportation services to a public agency contractor.  However, contracts for solid waste and recycled or reclaimed asphalt or concrete removed from public agency construction sites are subject to all aspects of the N.J. Prevailing Wage Act, and the Public Works Contractor Registration Act; P.L. 2009, c.88 does not supersede those laws.
Contract Requirements: The requirement for wage reporting must appear in bid specifications or other work description and contracts of the contracting unit.  This includes adding the requirement to the standard solid waste collection regulations adopted by the Department of Environmental Protection (N.J.A.C. 7:26H-6.1 et seq.), even though those regulations have not yet been amended to require it.  The provisions affect new contracts.  

Municipal and county contracting units, that contract for municipal curbside collection should also be sure that their bid specifications are the latest edition of the standard solid waste collection regulations noted above.

Record keeping and reporting: The contractor must keep records and report to the contracting unit information about each individual engaged in collection and transportation work under each public agency contract. Reporting is only for the work performed under the contract with the contracting unit, not other work performed by an employee.  
The following information must be kept and reported for each employee: the name, the actual hourly rate of wages paid, and the actual daily, overtime and weekly hours worked.   The Commissioner of Labor and Workforce Development is authorized to deem any other records as necessary for the enforcement of wage payments.  As of this time, no other records have been deemed necessary.
Further, within 10 days of paying an employee, the contractor or subcontractor must provide the contracting agency a certified payroll record reporting the required information. The payroll report can be the standard Department of Labor and Workforce Development’s “Payroll Certification for Public Works Project.”  For compliance with the law, only columns 1-5 must be completed by the employer.  For the purpose of the law, columns 6 through 9 are not applicable and the employee’s address is not required; only the employee’s name.

In addition to reporting to the contracting unit, the contractor must make the information available at all reasonable hours for inspection by the contracting unit awarding the contract, any other party to the contract, and the Commissioner of the Department of Labor and Workforce Development (Department). 

The contracting unit must be sure to keep the reports on file and make them available at all reasonable hours to the inspection of any party to the contract, the Commissioner, and any member of the public.  The contracting unit must keep the records for at least two years.




The law also provides that the contractor must make their records available to the Department and provides penalties for failure to comply.  Once on notice of the reporting requirement, it is the contractor’s responsibility to comply.  As long as the contractor was advised of the reporting responsibility in contracting documents, the contracting unit is not responsible for compliance or enforcement and cannot be penalized for failure of a contractor to report.  The enforcement and compliance process is similar to that used under the Prevailing Wage Act.

Specification/Contract Model Language: The following language can be included in bid and contract documents that include the collection or transportation of solid waste or recyclable material required pursuant to the law (except when the work involves a public works construction project as noted under Item 5 on page 2).  Contracting units should review this language with local legal counsel as appropriate.  Items in italic should be replaced with contract-specific information.

Employee wage reporting:  The contractor and any subcontractor thereof engaged under a contract pursuant to this specification is subject to and shall comply with the provisions of N.J.S.A. 34:11-68 with respect to record keeping of all individuals engaged in the collection or transportation of solid waste or recyclable material, excluding recycled or reclaimed asphalt or concrete, collected under this contract as follows:

1. The contractor shall keep an accurate record showing the name, the actual hourly rate of wages paid to, and the actual daily, overtime and weekly hours worked by, each individual engaged in the collection and transportation work done under the contract, and any other records deemed necessary by the commissioner for the enforcement of wage payments.  In addition the records shall be preserved for two years from the date of payment.  The record shall be open at all reasonable hours to the inspection of the <name of contracting unit> awarding the contract, any other party to the contract, and the commissioner.

2. The contractor or subcontractor shall submit a certified payroll record showing only the name, the actual hourly rate of wages paid to, and the actual daily, overtime and weekly hours worked by each individual engaged in the collection and transportation work done under the contract, in a form satisfactory to the commissioner, to the <name of contracting unit> for each payroll period not more than 10 days after the payment of wages.  Reporting under this section may be fulfilled by using the N.J. Department of Labor and Workforce Development’s “Payroll Certification for Public Works Project”  and completing columns 1-5 for each covered employee.  The certification shall be submitted to:  <insert addressing information here>
By entering into a contract, the contractor acknowledges the provisions of N.J.S.A. 34:11-68 with regard to the authority of the Commissioner of the Department of Labor and Workforce Development to investigate the contractor or subcontractor’s wages and any penalties that may result from failure to comply.

Contracting units should implement these provisions in new contracts.  Agency legal advisors should review the implications of the law for contracts approved since July 15, 2009.  Please direct other questions concerning implementation to the State Division of Wage and Hour Compliance in the Department of Labor and Workforce Development: phone 609-292-2305 or e-mail to wagehour@dol.state.nj.us.  

Approved: Marc Pfeiffer, Acting Director
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Text of N.J.S.A. 34:11-68 (P.L. 2009, c.88)

Records required relative to collection, transportation of solid waste.

34:11-68  a. Every contract with a public body under which a contractor or subcontractor engages in the work of the collection or transportation of solid waste, including any recyclable materials other than recycled or reclaimed asphalt or concrete, for the public body shall contain a provision requiring the contractor and subcontractor to keep an accurate record showing the name, the actual hourly rate of wages paid to, and the actual daily, overtime and weekly hours worked by, each individual engaged in the collection and transportation work done under the contract, and any other records deemed necessary by the commissioner for the enforcement of wage payments, and the records shall be preserved for two years from the date of payment.  The record shall be open at all reasonable hours to the inspection of the public body awarding the contract, any other party to the contract, and the commissioner, and the contractor or subcontractor shall submit a certified payroll record showing only the name, the actual hourly rate of wages paid to, and the actual daily, overtime and weekly hours worked by each individual engaged in the collection and transportation work done under the contract, in a form satisfactory to the commissioner, to the public body for each payroll period not more than 10 days after the payment of wages.  The public body shall make the certified payroll record open at all reasonable hours to the inspection of any party to the contract, the commissioner, and any member of the public.

     b.    With respect to any contract with a public body for the collection or transportation of solid waste, including any recyclable materials other than recycled or reclaimed asphalt or concrete, the commissioner shall have the authority to investigate and ascertain the wages of workers employed in connection with the contract, enter and inspect the place of business or employment of the workers to question the workers and examine, inspect and copy any books, registers, payrolls, and other records regarding the wages, hours, and other conditions of employment of the workers, require from the contractor or subcontractor written statements, including sworn statements, regarding wages, hours, names, addresses, and other information about the workers the commissioner deems appropriate, and require the contractor or subcontractor to file, within 10 days of receipt of a request, any records enumerated in this section, sworn to as to their validity and accuracy.  If the contractor or subcontractor fails to provide the requested records within 10 days, the commissioner may direct within 15 days the fiscal or financial officer charged with the custody and disbursements of the funds of the public body which contracted for the work to withhold immediately from payment to the contractor or subcontractor up to 25% of the amount, not to exceed $100,000, to be paid to the contractor or subcontractor under the terms of the contract.  The amount withheld shall be immediately released upon receipt by the public body of a notice from the commissioner indicating that the request for records has been satisfied.

     c.     Any contractor or subcontractor who willfully hinders or delays the commissioner in the performance of his duties in the enforcement of this section, or fails to make, keep or preserve any records required under the provisions of this act, or falsifies any of the records, or refuses to furnish or make available any of the records to the commissioner upon demand, otherwise violates any provision of this act or any regulation or order issued under this act, shall be guilty of a disorderly persons offense and shall, upon conviction, be subject to a fine of not less than $100 nor more than $1,000, imprisonment for not less than 10 nor more than 90 days, or by both the fine and imprisonment.  As an alternative to or in addition to any other sanctions, if the commissioner finds that the contractor or subcontractor has violated this act, the commissioner is authorized to assess and collect administrative penalties, up to a maximum of $2,500 for a first violation and up to a maximum of $5,000 for each subsequent violation, specified in a schedule of penalties to be promulgated as a rule or regulation by the commissioner in accordance with the "Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et seq.).  When determining the amount of the penalty imposed because of a violation, the commissioner shall consider factors including the history of previous violations, the seriousness of the violation, the good faith of the contractor or subcontractor and the size of the business.  No administrative penalty shall be levied pursuant to this section unless the commissioner provides the alleged violator with notification of the violation and of the amount of the penalty by certified mail and an opportunity to request a hearing within 15 days following the receipt of the notice.  If a hearing is requested, the commissioner shall issue a final order upon such hearing and a finding that a violation has occurred.  If no hearing is requested, the notice shall become a final order upon expiration of the 15-day period.  Payment of the penalty is due when a final order is issued or when the notice becomes a final order.  Any penalty imposed pursuant to this section may be recovered with costs in a summary proceeding commenced by the commissioner pursuant to the "Penalty Enforcement Law of 1999," P.L.1999, c.274 (C.2A:58-10 et seq.). Any sum collected as a fine or penalty pursuant to this section shall be applied toward enforcement and administrative costs of the Division of Wage and Hour Compliance in the Department of Labor and Workforce Development.

     d.    For the purposes of this section:

     "Commissioner" means the Commissioner of Labor and Workforce Development or his duly authorized representatives.

     "Public body" means the State of New Jersey, any of its political subdivisions, any authority created by the Legislature of the State of New Jersey and any instrumentality or agency of the State of New Jersey or of any of its political subdivisions.

     “Contractor” or “subcontractor” means a contractor or subcontractor who employs less than 1,000 employees in the State of New Jersey.
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Wage Record Keeping





P.L.2009, Chapter 88, N.J.S.A. 34:11-68





A recent statutory change, P.L. 2009, c.88 (N.J.S.A. 34:11-68), imposes new requirements on all public agency contracts involving “the work of the collection or transportation of solid waste, including any recyclable materials other than recycled or reclaimed asphalt or concrete.”  


Under the law, agencies that award solid waste or recyclable “collection and transportation” services contracts must include in the contract, a requirement that the contractor (or any subcontractor) keep records, and file with the public agency a report concerning the employees working under the contract.  The law is in effect and its provisions must be included in all new contracts for the collection or transportation of solid waste or recyclables.


Implementation requirements of the law are explained below.  The full law is included at the end of the Notice.  


Coverage:


The law affects all contracting units covered by the Local Public Contracts Law and the Public School Contracts Law (except for charter schools).  It also covers all state agencies and authorities, and all state and county higher education institutions.  It took effect on July 15, 2009.


It covers government issued contracts for :


Curbside or centralized (i.e., dumpster based) collection of solid waste or recyclables from residential, apartment or commercial facilities.


Collection of solid waste from facilities operated by the contracting unit.


Transportation of solid waste or recyclables from governmentally operated transfer stations or drop-off facilities.


Solid waste� includes recyclable materials.  The law, however specifically excludes recycled or reclaimed asphalt or concrete.





� The relevant definition of solid waste used is from the Solid Waste Act, N.J.S.A. 13:1E-3:


 “Solid waste" means garbage, refuse, and other discarded materials resulting from industrial, commercial and agricultural operations, and from domestic and community activities, and shall include all other waste materials including liquids, except for source separated recyclable materials or source separated food waste collected by livestock producers approved by the State Department of Agriculture to collect, prepare and feed such wastes to livestock on their own farms.”  


This definition is supplemented by DEP regulated categories of solid waste listed at � HYPERLINK "http://www.state.nj.us/dep/dshw/lrm/type.htm" �www.state.nj.us/dep/dshw/lrm/type.htm� 





Contact Information





Director's Office


V.  609.292.6613


F.  609.292.9073


Local Government Research


V.  609.292.6110


F.  609.292.9073


Financial Regulation�and Assistance


V.  609.292.4806


F.  609.984.7388


Local Finance Board


V.  609.292.0479


F.  609.633.6243


Local Management Services


V.  609.292.7842


F.  609.633.6243


Authority Regulation


V.  609.984.0132


F.  609.984.7388


Mail and Delivery


101 South Broad St.


PO Box 803


Trenton, New Jersey


08625-0803


Web: � HYPERLINK "http://www.nj.gov/dca/lgs" ��www.nj.gov/dca/lgs�


E-mail: � HYPERLINK "mailto:dlgs@dca.state.nj.us" ��dlgs@dca.state.nj.us�








Distribution


Municipal and Freeholder Clerks


Municipal and County Chief Financial Officers


Local Authority Boards of Commissioners


School Business Officials


Fire District Boards of Commissioners

















