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SUPPLEMENTAL INFORMATION TO INSTRUCTIONS TO BIDDERS

I.  SUBMISSION OF BIDS

The public advertisement shall include specific information, which can subsequently be expanded in general instructions.  The specific information includes: who is requesting bids; what is being bid; how are bids to be submitted; where and when will bids be opened; is there a cost for specifications; where will bids be submitted; and will there be a pre-bid conference? (See Instructions, Section I-A “Notice to Bidders”)

Fees for specifications are at the owner’s option. It is recommended that any reference be deleted if fees are not being charged.  Fees are most often used to offset the costs of reproduction of plans and specifications (i.e., construction plans or engineering drawings) and cannot be used as a barrier or a way to limit the number of bidders).

Affirmative Action language shall be included in the advertisement. There is no exception to this requirement. "Bidders are required to comply with the requirements of N.J.S.A. 10:5-31 et seq. and N.J.A.C. 17:27."

A sample bid proposal form is in Instructions, Section I-G “Bid Proposal Form.” 

If your contracting unit requires the use of pre-printed envelopes or labels, Section I, “Submission of Bids” would be  the appropriate location for the additional requirement.  

Honoring requests for bid withdrawal prior to bid opening should be dictated by local policy. 

State law requires (N.J.S.A. 40A:11-23b) that bids shall be received at a specified time, date and place, unsealed and announced.  Deviations to this standard are rare, fact sensitive, and narrow in the application of the statutory provisions of the law.  It is strongly recommended that the owner consult with legal counsel on the application of the statutory provisions of law and reported court cases impacting N.J.S.A. 40A:11-23b.

It is generally acceptable policy that there be no determination of an award or rejection of bids after the bids are opened.  Any information divulged at the bid opening is not a final determination and is subject to the final action of the governing body.  If the bids are open at a governing body’s meeting with the intent to award a contract, the bids should be carefully reviewed by the appropriate local officials to ensure compliance with all statutory, regulatory, and specification requirements.

Bids must be properly submitted and executed in accordance with the owner's instructions.  Material deviations or alterations may be grounds for rejection.  In P& A Construction, Inc. v. Township of Woodbridge, 365 N.J. Super. 164 (App. Div. 2004), it was concluded that N.J.S.A. 40A:11-23.2 should be construed as a legislative directive that a bidder’s failure to submit any of the six mandatory items set forth in the statute shall automatically be considered a non-waivable defect.  Any other bid defect is subject to case law criteria of materiality.  See Township of River Vale v. R.J. Longo Construction Co., 127 N.J. Super.207, 216 (Law Div. 1974).  In this definitive case, the court articulated two criteria for determining whether a bid defect constitutes a material and hence non-waivable irregularity:

1. Whether the effect of a waiver would be to deprive the municipality of its assurance that the contract will be entered into, performed and guaranteed according to its specified requirements.

2. Whether it is of such a nature that its waiver would adversely affect competitive bidding by placing a bidder in a position of advantage over other bidders or by otherwise undermining the necessary common standard of competition.

II
BID SECURITY AND BONDING REQUIREMENTS 

Bonding (N.J.S.A. 40A:11-21) traditionally has been used to protect a contracting unit dealing with a contractor.  Contracting units have the option of requiring bonding for contracts with a value of less than $100,000; they are required over that amount.  However, building and construction contracts for all contracting units require sufficient surety as well as labor and material bonds (N.J.S.A. 2A:44‑143). Bonding for non‑construction projects will depend on how much risk and exposure the owner is willing to assume.

There is no standard for setting a performance bond as a percentage of total non-construction contract prices. N.J.S.A. 40A:11-22a mandates the percentage for construction and building contracts.

When a statute or rule mandates a specific form, that form shall be used.

There are three important points to remember when considering bonding requirements:

The surety company can be a great help in resolving difficulties that  may arise between the contractor and the owner.  Be sure that bonding is required in a sufficient amount.  Be sure your specifications  are written in sufficient detail so you can rely upon them in case of default.

Bond requirements depend on the nature and complexity of the work to be performed.  Owners should review the appropriate statutes for their particular contracting units. Remember that all bond documents must be evaluated for their completeness and compliance.  It is also important to note the primary purpose for each type of bond document required.

A bid guarantee is used to ensure that a bidder, if awarded a contract within the time stipulated, will enter into a contract and furnish the performance bond and, if required for a construction contract, the labor, material, and maintenance bond.

Owner should not accept a bid bond, which is for less than statutory 10%, not to exceed $20,000.00.  A non‑conforming bid bond is a material defect and grounds for rejection of the bid.

An owner may accept the submission of a bid guarantee in the form of a certified check, cashier's check or a bid bond.  If a bid guarantee will be required on an open‑end unit priced contract, the owner should specify in the instructions to bidders the amount to be used as an estimate for determining the ten (10%) percent.

A consent of surety is an agreed upon written legal relationship between a surety and a contractor. If the contractor is awarded the contract, the surety will provide to the contractor a bond for the faithful performance of all provisions of the specifications and/or all matters relating to the performance of the contract. If the bidder submits a certified check or a cashier's check, a consent of surety for a performance bond can still be required. (See Instructions, Section II-B “Consent of Surety”)
A performance (contract) bond is the surety guaranteeing to the owner the cost of completing the project in the event the contractor fails to do so. In an ideal situation, the owner is assured that it will obtain a completed project for the amount it agreed to pay. The amount of a performance bond on many projects equals the full contract amount, but it can be for less than the full amount. Frequently two bonds are required. One is to cover performance and the other is to cover payment of labor and material bills.

An Attorney‑In‑Fact is the holder of Power of Attorney granted by a surety company empowering the execution of a surety bond on behalf of the company.

N.J.S.A. 40A:11-22 allows a bidder to offer a personal (individual) surety instead of a surety (corporate) company. The owner may reject any bid if it is not satisfied with the sufficiency of the personal (individual) surety offered. It is important for owner to establish standards and procedures for the receipt of such personal sureties.

A labor and material bond is given by a contractor to guarantee payment to certain laborers and suppliers for the labor and materials used in the work performed under a contract. This liability may be contained in the performance bond.

A maintenance bond guarantees against defective work or materials. The bond cannot be longer than two years and can be less than, but not more than 100% of the project cost.

It should be noted that statutes require all surety companies to be licensed by the state in order to transact business as a surety.  Current listing of licensed companies can be found at www.state.nj.us/dobi/.
III.
INTERPRETATION AND ADDENDA

Any bidder requesting interpretation of the specifications should do so in writing. The owner may  issue an addendum to the specifications.  (See Instructions, Section III “Interpretation and Addenda”.)

Any  vendor challenge to the specifications must be submitted in writing not less than three (3) business days prior to the scheduled bid opening.

No oral interpretation should be given to any potential bidder. 

IV. BRAND NAMES, STANDARDS OF QUALITY AND PERFORMANCE

The use of “brand name or equivalent” in a bid specification allows a vendor to submit the brand named item or one that is equivalent to that item.  The public contracts laws and regulations provide a procedure to follow when deciding to use “brand name or equivalent.”  Use of these procedures encourages free, open, and competitive bidding as intended under the public contracts laws.

Before using “brand name or equivalent” in bid specifications, the following procedures shall be considered initially:  

The contracting agent should consider the use of a specification based on a standard issued by a national or international testing or standards setting organization.

The contracting agent should consider using generic specifications available through commercial or non-commercial services.

The contracting agent should consider using a specification based on specialized programs.

If the above procedures are not used, a contracting unit can decide to use “brand name or equivalent” if the contracting agent knows that at least one equivalent exists.  If the contracting agent does not know if at least one equivalent exists, the item is proprietary and the rules for use of proprietary items must be used. [N.J.S.A. 40A:11-13(d) and N.J.A.C. 5:34-9.1 and 9.2]
Prior to advertising for receipt of bids that includes proprietary goods or services, the contracting agent or purchasing agent shall certify in writing to the CEO an explanation of why goods or services are of a specialized nature and necessary for the conduct of the affairs of the local contracting unit. The resolution shall include a description of why goods or services are of a specialized nature and necessary for the conduct of the affairs of the local contracting unit.  In both these cases, when making the explanation, do not paraphrase the statute or regulations, be precise as to the situation being addressed [N.J.A.C. 5:34-9.1(b) and (c)]  

If the “brand name or equivalent” is used and a bidder proposes an equivalent, the burden rests with the bidder to demonstrate equivalency through the submission of documentation.  Mere submission of company or product literature is unacceptable and can be used as a basis for rejection of the claim of equivalence and the bid.

Pre-approval or pre-qualification of equivalent products by the contracting unit before submission of bids is an anti-competitive practice and not allowed.

This does not absolve the owner of the need to determine compatibility and suitability.

It is recommended that inspection be made upon delivery, installation or performance of service.  Owner should serve written notice to the vendor/contractor upon discovery of defect or non‑performance, a copy of which should be forwarded to the surety if a performance bond has been required. Request for payment should not be processed until the matter is satisfactorily resolved.

V. INSURANCE & INDEMNIFICATION

Insurance requirements and dollar limitations are determined by individual specialized needs of the owner and may vary by type of project or service. Consult your local risk manager or insurance consultant for current or required limits. Such requirements must be reasonable and related to the estimate of exposure.


Indemnification and insurance should not be confused with bonding coverage. 

VI. PRICING INFORMATION FOR PREPARATION OF BIDS

If fixed quantities are used in a bid specification, open-ended contract language must be omitted from the boilerplate.

The owner can authorize the successful contractor to use the contracting unit's tax identification number to eliminate  sales tax liability to the contractor if the contractor is purchasing items to be used for the contracting unit’s project that is otherwise exempt from sales taxes.


If the owner waives the cost of permit or other fees, it should be noted in this section of Instructions to Bidders.

“FOB destination” should be the preferred method for local contracting units.

When “free on board (F.O.B.) shipping point” is used, the title or ownership of the goods passes from the seller to the buyer (owner) at the moment of delivery to the carrier.  Goods are put into the hands of the carrier or loaded in the carrier's vehicle free of expense to the buyer, with delivery to the carrier constituting delivery to the buyer.  The buyer must pay all freight and incidental charges required to effect delivery and bears the burden of recovering the value for loss or damage incurred after delivery to the carrier.

When “F.O.B. destination” is specified, title or ownership of the goods passes to the buyer (owner) upon delivery to the owner's designated point. The seller must pay all freight and incidental charges required to effect delivery and is responsible for any loss or damage up to time of delivery. 

VII. STATUTORY AND OTHER REQUIREMENTS

Statutory requirements may differ according to the type of contracting unit.  While certain statutory requirements are not found specifically in purchasing laws, they are requirements, which must be addressed in your specifications.


The Affirmative Action rules require a careful reading and any questions concerning compliance should be directed to New Jersey Department of the Treasury, Division of Contract Compliance & Equal Employment Opportunity in Public Contracting . (See Instructions, Section VII-A “Mandatory Affirmative Action Certification” and Section VII-A-1 “Goods and Services (including Professional Services) Contracts.”)
The provisions of Title II of the Americans with Disabilities Act of 1990 (42 U.S.C. S121 01 et seq.) prohibits discrimination on the basis of disability by public entities in all services, programs, and activities provided or made available by public entities, and the rules and regulations promulgated by the law are made part of the contract.  Bidders, by reading the form, are indemnifying, protecting and saving harmless the owner and its employees from and against any and all suits, claims, losses or damages. (See Instructions, Section VII-B “Mandatory Language – Americans with Disabilities Act of 1990.”) 
The Prevailing Wage Act and Regulations should be reviewed for current requirements.  A local unit may obtain an electronic application for official Prevailing Wage Rate Determinations by contacting the New Jersey Department of Labor at the website in Instructions, Section VII-F “Request for Prevailing Wage Determination.” 

The certified payroll records shall be submitted to the owner not later than 10 days after each payroll period.


The Stockholder Disclosure Certification does not require that an individual submit proof of ownership.  However, it is recommended that your form contain a signature block to avoid the appearance of noncompliance by the bidder. (See Instructions, Section VII-C “Stockholder Disclosure Certification.”)

Right to Know (RTK) Chemical Labeling:  New Jersey manufacturers are required to include material safety labeling on all chemical containers. To obtain containers with New Jersey RTK labeling for products manufactured outside of New Jersey, a bid specification can include a clause requiring New Jersey RTK labeling as a term or condition of your contract.  Owners must also ensure that all containers, which are stored at their facilities by contractors, display RTK labeling.  The options and exclusions from labeling are found in New Jersey Right to Know Act regulations at (N.J.A.C. 8:59‑5.5 and 5.6).  General information and labeling assistance for bbidders is found on the New Jersey Department of Health and Senior Services Right to Know Program website at: www.nj.gov/health/eoh/rtkweb/ 
A Non‑Collusion Affidavit is not statutorily required. If required by the owner, bidder non‑compliance may be cause for rejection. (See Instructions, Section VII-H “Non-Collusion Affidavit.”)

Pay to Play:  N.J.S.A. 19:44A-20.27  establishes a disclosure requirement for business entities. It requires that, when a business entity has received in any calendar year $50,000 or more in public contracts with public entities, it must file an annual report with the Election Law Enforcement Commission (ELEC).  The report shall disclose any contribution of money or any other thing of value, including an in-kind contribution, or pledge to make a contribution of any kind:

· To a candidate for or the holder of any public office having ultimate responsibility for the awarding of public contracts, or,
· To a political party committee, legislative leadership committee, political committee or continuing political committee.

The report, starting in January 2007, will include all reportable contributions made by the business entity during the 12 months prior to the reporting deadline.  ELEC will be promulgating a form and procedures for filing.  ELEC can also impose fines for failure to comply with this requirement.

While the local unit has no role in this process, it is recommended that all bid or proposal specifications and contracts should include language notifying business entities of their potential obligation under the law.
VIII.  METHODS OF AWARD

The provisions in Section VIII describe methods of award. The owner must carefully determine in advance which method will be used and clearly state it in the specifications.
IX.  CAUSES FOR REJECTING BIDS

The provisions in Section IX describe causes for rejection. Any statement reserving the right to reject all bids for reasons other than those statutorily stated is prohibited.
X.    TERMINATION OF CONTRACT

Owner should carefully develop and review appropriate language with its attorney.  Language provided in this document  is only for guidance.

XI.   PAYMENT

Payment will be made in accordance with the owner’s policy and procedures.
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