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The agency proposal follows: 

Summary


Pursuant to the enabling authority provided by N.J.S.A. 40A:5-16.c, the Local Finance Board proposes amending existing N.J.A.C. 5:30-9A.3 and 9A.7.  N.J.A.C. 5:30-9A.3, which covers authorization for use of procurement cards and electronic funds transfers for acquiring goods and services, presently establishes a monetary limit on individual transactions involving procurement cards and electronic funds transfers.  N.J.A.C. 5:30-9A.7, which addresses policies and practices governing procurement card use, specifies the types of transactions procurement cards may be used for.  Entities subject to the Public School Contracts Law are not among the contracting units statutorily authorized to use procurement cards and electronic funds transfers.  The proposed rule amendments do not alter the contracting unit’s responsibility to comply with the requirements of the Local Public Contracts Law, the Local Unit Political Contribution Disclosure Compliance Law (more commonly referred to as the “Pay-to-Play” law), or any other applicable laws pertaining to procurement.
The Local Finance Board (hereinafter the “Board”) proposes amending N.J.A.C. 5:30-9A.3(a)1i, 2i, and 3i to  eliminate the  monetary limit currently in place for transactions involving procurement cards and electronic funds transfers.  At present, the per transaction limit is 15 percent of the contracting unit’s bid threshold.  In its place, the following language is proposed for insertion, after “An individual transaction shall,” “be subject to the contracting unit’s policies and procedures.”  The proposed amendment would apply to the following conditions: 

1) Conditions for advance payment under N.J.S.A. 40A:5-16.c(1), covering  

circumstances when payment to vendors is required in advance of the 

delivery of certain goods and services that cannot be obtained from any


other source at comparable prices;
2) Conditions under N.J.S.A. 40A:5-16.c(2), when ordering, billing and payment transactions for goods or services are made through a computerized electronic transaction; and

3) Conditions under N.J.S.A. 40A:5-16.c(3), which permits local units to

pay out monies without requiring certification.

The Board finds that this amendment will enhance contracting units’ procurement flexibility, given the continued shift toward e-commerce.  In addition, procurement card technology has improved since the original rules were promulgated in 2003.  The Board concludes that eliminating the transactional threshold for procurement card use and electronic funds transfers will not compromise the fiscal accountability of local contracting units.
The Board also proposes amending N.J.A.C. 5:30-9A.7(a)2 in structure as well as content.  In terms of structure, the Board proposes splitting the content of existing N.J.A.C. 5:30-9A.7(a)2 into three parts; creating new paragraphs (a)3 and 4.  Proposed new N.J.A.C. 5:30-9A.7(a)3 states that procurement cards shall not be used to purchase personal property or services, including travel and dining expenses for “government employees, volunteers or officials.”  An additional proposed amendment inserts the following sentence at the end of the new subsection:
Subject to the authorization process and limits of this subchapter, procurement cards may be used by a County Sheriff or County Prosecutor to arrange for travel, room, and board expenses of defendants, witnesses, or experts required for matters before the courts.

Current N.J.A.C. 5:30-9A.7(a)2 places a blanket prohibition on the use of procurement cards for the purchase of personal property or services, including travel and dining expenses.  The Board finds these changes will solve the substantial procurement complications currently faced when County Sheriffs or County Prosecutor’s offices must make travel and lodging arrangements, most of which must now be conducted online.  One example includes the extradition of an out-of-State defendant for criminal proceedings.

 The balance of current N.J.A.C. 5:30-9A.7(a)2 remains unchanged, but will be split amongst proposed paragraphs (a)2, 3 and 4.  Finally, the Board proposes recodifying current N.J.A.C. 5:30-9A.7(a)3 as paragraph (a)5. 

As the Board has provided a 60-day comment period on this notice of proposal, this notice is exempt from the rulemaking calendar requirement pursuant to N.J.A.C. 1:30-3.3(a)5.
Social Impact
The proposed rule amendments are anticipated to allow greater flexibility and efficiency in public procurement given the widespread growth of e-commerce.  
Economic Impact

The Board anticipates that the proposed rule amendments will not have a fiscal impact on local units and the constituents they serve.  Rather, the proposed amendments will expand the purchasing options available to contracting units authorized to use procurement cards and electronic funds transfers without compromising fiscal accountability. 

Federal Standards Statement

No Federal standards analysis is required because the proposed rule amendments are not being proposed to implement, comply with, or participate in any program established under Federal law or under a State law that incorporates or refers to Federal law, standards, or requirements.

Jobs Impact
The Board does not anticipate the creation or loss of any jobs as a result of the proposed rule amendments.
Agriculture Industry Impact
The Board does not anticipate that the proposed rule amendments will have an impact on the agriculture industry.

Regulatory Flexibility Statement
The proposed rule amendments would affect all local units which are authorized to use procurement cards and electronic funds transfers; and would not impose any reporting, recordkeeping or compliance requirement on “small businesses” as defined by the New Jersey Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.  
Housing Affordability Impact Analysis

The proposed rule amendments will have no anticipated impact on housing affordability, as they pertain to the use of procurement cards and electronic funds transfers in public procurement.
Smart Growth Development Impact Analysis

The proposed rule amendments will have no anticipated impact on housing production in Planning Areas 1 and 2, or within designated centers, under the State Development and Redevelopment Plan.  
Full text of the proposal follows (additions indicated in boldface thus; deletions indicated in brackets [thus]):
5:30-9A.3
Authorization to use procurement cards and electronic funds transfers for the acquisition of goods and services

(a)
The governing body of a contracting unit may adopt policies that permit its specifically named employees to use procurement cards or electronic funds transfers for the acquisition of goods and services under the circumstances set forth in N.J.S.A. 40A:5-16(c).  Such policies shall be in writing and shall be approved by resolution of the governing body.  Such policies shall not exceed the limits and requirements expressed in the following conditions:

1.  The conditions for advance payment under N.J.S.A. 40A:5-16(c)(1), covering circumstances when payment to vendors is required in advance of the delivery of certain goods or services that cannot be obtained from any other source at comparable prices, are as follows:

i. An individual transaction shall [not exceed 15 percent of the contracting unit’s bid threshold] be subject to the contracting unit’s policies and procedures;

ii. – iv. (No change.)
 2.  The conditions under N.J.S.A. 40A:5-16(c)(2), relating to circumstances when ordering, billing and payment transactions for goods or services are made through a computerized electronic transaction, are as follows:

i. Transactions occurring under these circumstances shall [not exceed 15 percent of the contracting unit’s bid threshold] be subject to the contracting unit’s policies and procedures;

ii. – iv. (No change.)
3.  The conditions under N.J.S.A. 40A:5-16(c)3, which permits local units to pay out moneys without requiring certification are as follows: 

i. An individual transaction shall [not exceed 15 percent of the contracting unit’s bid threshold] be subject to the contracting unit’s policies and procedures; and

ii. (No change.)
4.  (No change.)
(b)
- (c) (No change.)
5:30-9A.7
Policies and practices governing use of procurement cards; audit

(a)
The contracting unit shall ensure that the use of procurement cards is governed by sound fiscal and management controls.  All policies and procedures shall be enforced to ensure that the contracting unit shall establish procedures regarding the use of procurement cards as follows:

1.
 (No change.)
2.
Procurement cards shall be issued in the name of a specific individual.  Said individual, upon completion of the requisite training, shall complete and sign a contract of understanding that includes financial responsibility for misuse of the procurement card.  A card shall not be issued unless it can be shown that such issuance is necessary for the conduct of ongoing operations in the normal course of providing government services.  
3. Under no circumstance shall procurement cards be used to purchase personal property or services, including travel and dining expenses for government employees, volunteers, or officials.  Existing law, N.J.S.A. 40A:5-16.1, provides mechanisms for employees to receive travel and expense funds in advance.  Subject to the authorization process and limits of this subchapter, procurement cards may be used by a County Sheriff or County Prosecutor to arrange for travel, room, and board expenses of defendants, witnesses, or experts required for matters before the courts.
4. A procurement card is not to be issued to an individual who is neither covered by a fidelity bond nor by a blanket honesty policy held by the contracting unit and shall be cancelled if a person to whom a procurement card is issued becomes ineligible for coverage under the fidelity bond or blanket honesty policy; and

[3.] 5. (No change in text.) 
(b) – (e) (No change.)
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