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ADOPTIONSCOMMUNITY AFFAIRS 

UBCHAPTER 26. HOUSING AFFORDABILITY CONTROLSCOMMUNITY AFFAIRS 
5: -26.16 · Household certification and referral; related project

(a) information
o change.)

JERSEY HOUSING AND MORTGAGE FINA CE (b) e administrative agent shall prepare a stan of 

NCY certificatf and shall sign and date one for each ha ehold when 

certified. initial certification shall be valid for no mo than 180 days
rsey Housing and Mortgage Finance A ency 

unless a vali ontract for sale or lease has been execu within that time 

period. In this vent. certifications· shall be valid such time as the 
contract for sale r. lease is ruled invalid and no o pancy has occurred. 

Certifications ma be renewed in writing at request of a certified 

household for an a itional period of 180 daY, at the discretion of the
Proposed: 6, 2019, at 51 N.J.R 527(a). 

administrative agent.
Adopted: Au t 30, 2019, by the New Jersey Housin 

1.-4. (No change.)
Mortgage ance Agency, Charles A. Richman, 

5. Income does not elude benefits, ayments, rebates, or credits
Director. received under any of the Hawing: Fe ral or State low-income energy

Filed: August 30, 2019, as R20!9 d.104, without 
assistance programs, food s ps, pay ents received for children placed

Authority: N.J.S. 55:14K-5.g. in resource family care, reloc · n istance benefits, income.of live-in 

Effective Date: Oc her 7, 2019. attendants, scholarships, stu t oans, personal property such as 

Expiration Date: Se mber 14, 2024. automobiles, lump-sum additio to assets such as inheritances, lottery 

winnings, gifts, insurance se ts, and part-time income of persons
Summary ofPu 

enrolled as full-time students om however, does include interest and
The Agency rece omment fro lie as follows: 

other earnings from the · estment any of 1he foregoing benefits,
I. COMMENT: e]proposal needs to

c kids who have grown payments, rebates, or ere · S;
include more inform.a[ (c)-(1) (No change.)
up· who need housing. e care of them anymore 
and have exhaus[t]ed all ds and when they pass 21 

SUBCHAPTER 33. OW INCOME ROUS
_or so they will need hous· QUALIFIED ALLOCA:

2. COMMENT: The co tes that "we need to provide 
for those kids injured by va 5:80-33.2 De itions 

3. COMMENT: The o states that she "think[s] The follow· g words and terms, as used in this bchapter, shall have 
[A]merican citizens dese Ip that is given. think illegal the follo~ · meanings, unless the context clearly in · cates otherwise. 

immigrants should be depo any housing from [A]merican 
citizens taxpayers[sic]. [W] are of our own, not those who "In.di duals with special needs" means: 
sneak into this country o housing help for illegal 1.-5 (No change.)
immigrants." 6. outh aging oui of resource family care~ 

RESPONSE TO CO D 3: The comments do not .-12. (No change.)
relate to any proposed rune the notice ofproposal; the 
comments, therefore, are this rulemaking. 

Fede ent 
The adopted amendmen andards or requirements (b)

that exceed the sumdards by applicable Federal 
law. NEW JERSEY HOUSING AND MORTGAGE FINANCE 

AGENCY 
Low Income Housing Tax Credit Qualified Allocation

SUBCHAPTER 1. Plan 
5:80-1.3 Genera definitions Adopted Amendments: N.J.A.C. 5:80-33.9 and 33.12

The following ords and terms, .when used in t1ri 
Proposed: May 6, 2019, at 51 N.J.R 528(a).

the following me · gs, unless the context clearly in 
Adopted: September 6, 2019, by the New Jersey Housing and 

Mortgage Finance Agency, Charles A. Richman, Executive
"Special n ds project" means a project servin special needs 

Director.
populations der the developmental disability ho · g programs, 

Filed: September 9, 2019, as R2019 d 106, without change.
transitional using revolving loan programs, shelter plus 

Authority: N.J.S.A. 55:14K-5.g and 26 U.S.C. § 42.
lilV/AIDS rograms, and similar special needs housing ograms, the 

primary p ose ·of whiCh is to provide certain types of b: mes and/or Effective Date: October 7, 2019. 
communi ~based supportive services to individuals and fam· es who are Expiration Date: September 14, 2024. 
in need such homes and/or services. Supportive services ran e across a 

Summary ofPublic Comments and Agency Responses:
wide c tinuum ofcare and will.vary from person to person dep 1ding on 

Anne Hamlin, New Jersey Housing_ and Mortgage Finance Agency
their p ·cular physical, psychosocial, and/or mental limitations, may 

('NJHMFA" or "Agency") Director of Tax Credit Services, conducted a
vary r one person over time, Examples of targeted populations t fall 

public hearing in the boardroom of NJHMFA at 637 South Clinton
wi a special needs project are: 

Avenue, Trenton, New Jersey at 10:00AM. on Wednesday, June 5, 2019,
.-9. (No change.) 

at which time and place no persons appeared to testify. Subsequent to the
0. Orphans, children placed in resource family care, children wh 

hearing, the hearing officer recommended that no changes be made to the 
. s of the Division of Child Protection and Permanency (CP&P), 

rulemaking based on the hearing; the hearing officer's recommendations
ildren for whom CP&P •has care and custody. 

were accepted by the Agency. Copies of .the transcript of tl1e public 

hearing are available at the following address: New Jersey Housing and 

Mortgage Finance Agency, Division of Tax Credit Services, Attn: 
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Johanna Pefia, 637 South Clinton Avenue, PO Box 18550, Trenton, New 
Jersey 08650-2085. 

The Agency received comments from the following persons: 
L Barbara K. Schoor, Vice President, Community Investment 

Strategies, Inc., Lawrenceville, New Jersey~ and 
2. Carol Ann Short, Esq., Chief Executive Officer, New Jersey 

Builders Association, Robbinsville, New Jersey. 
A summary of the comments received and the• Agency responses 

follows (commenters are identified in parentheses by the numbers 
appearing before their names above): 

1. COMMENT: The proposed amendments violate the New Jersey Fair 
Housing Act (FHA), N.J.S.A. 52:21D-301 et seq., and exceed tl1e scope 
of the Agency's rulemaking authority. The first sentence of the A500 
legislation (codified in the FHA at N.J.S.A. 52:270-321.1) provides that 
the Agency "shall" not abbreviate the full extent of low income housing 
tax credits pennitted to be allocated under Federal law. (1 and 2) 

RESPONSE: The proposed ainendments do not in any way 
"abbreviate" the limited amount of tax credits to be allocated~ the Agency 
will, as it has always done, continue to allocate the full ammmt of credits 
available. Rather, the amendments implement -the standards for fue 
Agency to determine an applicant's eligibility for those tax credits. Those 
standards were designed not only to rt1eet .the statutory require;ments of 
N.J.S.A. 52:27D-321.l, but also Section 42(m)(2)(a) of the Internal 
Revenue Code, which requires that the Agency allocate only the tax 
credits needed for financial feasibility. The.proposed amendments should 
not be misinterpreted as a limitation on, _or a way to unduly curtail, tax 
credits, but instead as a means to efficiently and responsibly allocate 
Federal tax credits only to projects that demonstrate a financial need. 

2. COMMENT: The Agency's Developer Bulletin 2018-3: 
Jnclusicmary Policy dated October 23, 2018 (Jnclusionary Policy Bulletin) 
and the proposed amendments violate the second sentence of N.J.S.A 
52:27D-321.l. The Jnclusionary Polley Bulletin quotes that portion of the 
A500 legislation codified at N.J.S.A. 52:270-321.1, then states that in 
order for an applicant to "conclusively demonstrate" a need for Low 
Income Housing Tax Credits (LlHTC), an "initial presumption" will be 
made that the municipally approved inclusionary zoning alone creates a 
realistic opportunity for construction of the affordable units .in a 
development. 

The lnclusionary Policy Bulletin and proposed regulations exceed fue 
statutory authority since the AS00 legislation .does not establish any 
premise or presumption that must be disproved. Rather, A500 provides 
that an inclusionary development that is part_ of a Housing Element and 
Fair Share Plan (HEFSP) and zoned as such "shall be pennitted to receive 
allocations of low income tax credits," which negates the application of 
the proposed "initial presumptiou.'1 Instead, the opposite presumption 
would hold true because N.J.S.A. 52:27D-321.l starts with the premise 
that an inclusionary development ('including, but not limited to, a 
development that has rec_eived a density bonus") shall be permitted to 
receive allocations of low-income tax credits. (1) 

RESPONSE: The comment addresses only· part ofthe second sentence 
ofN.J.S.A 52:27D-321.l and, as a.result, misconstrues the statute and the 
proposed amendments. Pursuant to N.J.S.A. 52:27D-321.1, a 
development included in a Council on Affordable Housing ("COAR-" or 
"Council-") or court-approved fair share plan "shall be permitted to 
receive allocations of low income tax credits, provided that the applicant 
can conclusively demonstrate that· the market rate residential or 
commercial units are unable to intemally subsidize the affordable units, 
and the affordable units are developed contemporaneously with 1he 
commercial or market rate residential units." The stamte places the burden 
011 the applicant to "conclusively demonstrate" that the internal sllbsidy is 
insufficient. The Agency, therefore; pmposed these amendments to set 
forth the criteria and the means by which an applicant can comply wit11 
the statutory requirement to "conclusively demonstrate" an insufficiency, 
so that all applicants know the standards the Agency uses to evaluate 
applications. The proposed amendments codify the Inclusionary Policy 
Bulletin. 

Additionally, the Agency notes that a fair share plan can only be 
approved if the plan makes "the achievement of the municipality's fair 
share of low and moderate income housing _realistically possible[.]" 
N.J.S.A. 52:27D-314.b. Where the court or the Council has approved a 
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plan involving an inclusionary zoning component, the court or Council 
has determined underN.J.S.A. 52:270-314.bthatthe inclusionary zoning 
in the plan provides a realistic opportunity for the provision of affordable 
housing through that mechanism. Thus, it is entirely consistent with the 
FHA for the Agency to make an initial presumption that the inclusionmy 
zoning in an approved fair share plan provides a realistic opportunity for 
the provision of the affordable units without the neeO for further 
subsidization. 

3. COMMENT: The zoning of an inclusionary project is not a valid 
indic~tor of whether the zoning is able to internally subsidize the 
affordable portion of the development. A municipality that has an 
approved fair share plan is required. to proceed to zone for inclusionary 
development in accordance with the HEFSP. It is an invalid assumption 
on the Agency's part that when a municipality applies a set-aside that it 
perfom1s, or is even capable-of perfonning, a feasiibilit:y analysis. At times, 
the-zoning occurs prior to_ the involvement ota developer and/or before 
the design of the development. (1) 

RESPONSE: Consistent with the FHA, the Agency has reasonably 
presumed that the approved inclusionary zoning provides sufficient 
incentive, or economic benefit, for a developer to undertake a 
development because there has been a finding, either by the Council or 
court, that the fair share plan provides the requisite realistic opportunity 
for provision of the affordable housing. The bottom line is that the statute 
places the burden on the applicant to demonstrate that the market rate 
residential or qommercial units cannot internally subsidize the affordable 
units. The proposed amendments set forth three means to demonstrate that 
the presumption is not applicable to a specific case. . 

4. COMMENT: The Inclusionary Policy Bulletin does not account for 
or acknowledge well-established presumptive densities and elimination of 
cost-burdensome requirements for inclµsionary development. In 2008, the 
Legislature expressly recognized the need for a municipality to provide 
incentives to residential developers for the construction of affordable 
housing by enacting N.J.S.A. 52:27D-311, which requires a municipality 
to utilize any technique or combination of techniques to provide a realistic 
opportunity for the proviSion of its fair share of affordable housing. 
Section 311 · requires the consideration of mechanisms that· can be 
employed by municipalities to ensure the feasibility and viability of an 
inclusionary development, including increased densities,• as well as the 
utilization offunds obtained from any State or Federal subsidy toward the 
construction (as provided ilrN.J.S.A. 52:270-321.1). (1) 

RESPONSE: While the comment addresses the Inclusiomny Policy 
Bulletin, the Agency assumes the commenter .meant to address those 
portions of the proposed amendments that would codify the Bulletin. 

In preparing its housing element, a municipality must evaluate the 
criteria set forth in NJ.S.A. 52:27D-311. And, as the .commenter notes, 
N.J.S.A. 52:27D-311.h requires a municipality, when utilizing 
inclusionary zoning as a compliance me1hod, to provide "incentives to the 
developer, which shall include increased densities and reduced costs[.]" 
Thus, the municipality in fashioning its fair share plan must provide 
appropriate incentives and_ reduced costs. The cowt or Council is 
statutorily directed to approve a plan only upon a finding that the housing 
element and fair share plan provide a realistic opportunity for the 
provision of the municipality's fair share obligation, which includes 
consideration of the combination of all techniques, including increased 
densities and elimination oflUlllecessary cost-generating features. Given 
tl1e statutory directive to both the municipality and the approving entity, 
it is entirely reasonable for the Agency to presume that the Council or a 
court has followed the statutory directive ofN.J .S.A. 52:27D-3 l 4 and has 
approved the plan upon a :finding that it provides the requisite realistic 
opportunity. 

5. COMMENT: A project approval or inclusion in a settlement 
agreement may require, among other things, significant off-site 
improvements, contributions, dedication of additional lands to the 
municipality, land for recreation, and on-site or off~site recreational 
amenities, all adding to the cost burden and affecting the internal rate of 
return. An evaluation of density alone cannot measure tn1e economic 
return or the cost of the affordable housing comp011ents. Moreover, the 
additional economic costs are costs that are allocated to the homebuyer as 
reflected in the cost of the housing or the lm1d se1Ier as reflected in the 
acquisition price, both having detrimental effects on the housing market, 
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and codify the existing process set forth in the lnclusionary Policy
land value·s, and general affordability across all income cohorts, not just 

Bulletin. It is, therefore, appropriate to adopt the proposed amendments,
the low- and moderate-income sector. (1) 

so that all applicants will know the standards the Agency will apply in
RESPONSE: As stated in the Response to Comments 3 and 4, it is 

evaluating applications. The commenter appears to favor a less
reasonable for the Agency to presume that the Council or court has 

discharged its statutory responsibility to approve a municipal fair share transparent process. 

plan only upon ·a fmding that the fair share plan provides a realistic Contrary to the Comment, the amendments do not' curtail the allocation 

of tax credits nor do they create a new preswnption. Likewise, they do not
opportunity for the provision of the municipality's fair share obligation. 

impoSe an improper uncompensated expense on a developer~ the costs
Pursuant to N.J.S.A. 52:27D-314.b, this includes a finding that "[t]he 

combination of the elimination of unnecessary housing cost-generating associated with this 'process have not materially changed since the 

features from the municipal land use ordinances and regulations, and the inception ofthe :inclusionary policy an.d will likely be passed through as a 

affinnative measures in the housing element and implementation plan development cost. The proposed amendments simply implement the 

statutory requirement regarding an applicant's burden to "conclusively
make tlie achievement of the municipality's fair share of low and 

demonstrate" that low-income tax credits are needed for an approved
moderate income housing realistically possible[.]" A· settlement 

theinclusionary development. The project•specific information
agreement or project approval is part.ofan approved plan and the Agency 

is reasonable in making the presumption set forth in ·the proposed commenter seeks is not relevant to and is beyond the scope of the 

proposed amendments.
amendments. Nevertlieless, under the amendments, plan approval is not 

8. COMMENT: There is a concern that the proposed amendments
the sole criterion; the amendments provide three means by which an 

cannot be applied evenly or consistently. Many affordable projects
applicant can demonstrate that the market rate units are unable to 

actually receive benefits from market rate projects through contributions
internally subsidize tire affordable units so as to warrant the award of tax 

of municipal Affordable Hollsing Trust Funds. It is not clear how the
credits despite the plan approval. 

6, COMMENT: The Economic- Impact statement in the notice of Agency can make the distinction that a project that receives Affordable 

Housing Trust Funds· generated by a residential or non-residential
proposal indicates that the· Agency does not anticipate a fiscal impact to 

development fee is different than units bni1t within an inclusionary
the State. This is fal.se as the statement only assesses the impact to the 

development. In one, there is a contribution in lieu of building units; in
allocation of tax credits and does not assess or comment upon the fiscal 

the other, units are built. Why then would uuits actually built be penalized
impact that allocating or withholding four-percent tax. credits (not a fixed 

from receiving subsidy and the units built with contributed funds be
annual amount) would have on the State. Specifically, additional credits 

eligible for not only four-percent, but also nine-percent tax credits? (1)
flowing into inclusionary developments could incentivize development 

RESPONSE: There is a clear distinction between inclusionary
further, create eco11omic development, reduce development costs, reduce 

market pricing ·of homes making them more affordable to all income developments and projects that receive municipal Affordable Housing 

strata, and support land values. Alternatively, withholding the allocation Trust Funds. Contributions to the municipal Affordable Housing Trust 

Fund are not always associated with an affordable housing obligation and
of_ four-percent credits to inclusionaiy projects (which demonstrate the 

need as intended by the statute) would thwart all .residential and the receipt of those_ funds by an affordable housing project would not 

necessarily establish an iriclusionary tie or contingent relationship to
potentially commercial development in the State and, in addition, would 

increase market prices_ of homes and decrease land values substantially. another development Municipalities are responsible for the collection and 

The decrease in land value has far-reaching impacts and could drive the distribution of those funds; those functions are outside the scope of this 

rulemaking and exceed the authority and oversight_ of the Agency.
economy away from residential development while the demand for 

However, where there is clear evidence that a contribution to ·the
housing remains high. (1 and 2) 

Affordable Housing Trust Fund was made in lieu of an inclusionary
RESPONSE: First, the Agency disputes the proposition that tax credits 

obligation, the Agency will evaluate the delta between the contribution
would be withheld from a project that demonstrates a need. The 

and the cost to build in the project's need for tax credits.
inclusionary policy outlines a pathway to the receipt of an award of tax 

9. COMMENT: As defined by COAH regulations, any project with
credits. Second, the Agency does not agree -that these negative outcomes 

affordable housing is an inclusionary project, even those_ that are 100-
will result from implemeiitation of the inclusionary policy; Sirice 2008, 

percent affordable. It is the commenter's understanding, supported by the
the Agency has denied tax credits to two inclusionary projects that could 

information submission requirements in the notice of proposal, that
not conclusively demonstrate the need for tax credits and it did not appear 

to discourage affordable or inclusionary development. In both cases, the rede_velopment projects are being reviewed as inclusionary. There are 

market rate developer agreed to provide affordable-housing without the many circumstances ·where a redeveloper is unrelated to other 

need for tax credits and could not demonstrate a change in circumstances redevelopers ofparcels in a redevelopment plan, but would be considered 

that ·evidenced a need for _additional sources. Finally, the Agency notes inclusionary, In those cases, there is no reason to assume a connection or 

require information that is not publicly obtainable. It is commonplace to
that itis not the purpose olthe tax creditprogram to reduce market pricing 

ofhomes. or to make market rate housing more affordable; rather, it is to have a dCsignated master redeveloper and then parcels developed by a host 

of developers whose economics are not related to or contingent upon each
help· finance affordable_ rental housing for low income households. 

7. COMMENT: The Agency should retain u1e regulatory flexibility other. The assumption that redevelopment creates an inclusionary 

pennitted under a policy (though not One which exceeds the statutory condition by its nature is not fact. (1 and 2) 
RESPONSE: The proposed amendments do not specify that projects

authority) and not codify a process and procedure that has been in effect 
with a master redeveloper are automatically assumed. to be inclusionary;

for more than a decade. The. process, until the recent policy issuance, was 
the policy broadly covers all projects applying for tax credits. The Agency

not transparent, but it did not systemically burden or reduce the ability for 
is aware that redevelopment projects can have multiple- types ofland uses

inclusionary projects to obtain tax credits. "Aregulatory regime -that relies 
and, therefore, may have multiple developers, but contends that affordable

on developers to incur the uncompensated expense of providing 

affordable housing is unlikely to ... make it realistically probable that the housing developers should perform the due diligence necessary to fl.illy 

l.Ulderstand how their portion fits in the. total redevelopment plan,
statewide need for affordable housing can be met." (citing In re Adoption 

ofN.J.A.C. 5:96 and 5:97, 416 N.J.Super. 462, 489 (App. Div. 2010) including financial linkages, if any, 1n other parts of the overall 

(quotingJn re Adoption ofN.J.A.C. 5:94 & 5:95, 390N.J. Super. 1, 73-74 development. 

(App. Div. 2007))). The Agency should provide information as 1n the Where a redevelopment plan duly- adopted pursuant· to N.J.S.A. 

40A:12A-1 et seq., serves as zoning that is designed to create a realistic 
number and "thresholds" that have been met for inclusionary projects that 

opportunity_ for the c·onStmction -of affordable housing, all sites in the
have· previously received an award of tax creditS. Since the statute has not 

changed, there is no reason the Agency should create a rule that curtails redevelopment plan will be reviewed to determine whether there is a 

the allocation of credits to inclusionary projects or create presumptions relationship or contingent connection between projects or separate phases 

beyond those which have previously been applied. (1) ofredevelopment. 
10. COMMENT: The notice of proposal states that typically, the

RESPONSE: Substantively, the proposed amendments set forth criteria 

.for the award of low-income tax credits that will apply to all applicants Agency receives applications for low-income housing tax credits 
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(LUITC) from approximately two inclusionary projects, containing a total 
of approximately 150 rental units, per year, Based upon the nearly 300 
recent settlement cases, which practically all include inclusionary zoning, 
this number should be expected to significantly increase until 2025. The 
development community has only just begun the focus on financial 
feasibility, contractual negotiations, and the assessment of inclusionary 
projects as it transitions from settlement to development stages. It has 
been mostly landowners seeking conclusion to settlements with no or 
limited real input from housing providers. 

Other situations could arise that unknowingly or un:intendedly cause a 
project to be deemed inclusionary. These could include, but are not limited 
to, the means, methods, and funding of the acquisition of land by a 
municipality that is ultimately used for affordable housing and the use of 
municipal Affordable Housing Tnist Funds, which are derived from 
contributions, payments in lieu of construction, or Development Fees 
(residential or non-residential). (1) 

RESPONSE: The Agency agrees that it is likely, given the number of 
court settlements and the increasing prevalence of inc1usionary zoning 
ordinances, that applications from inclusionary projects will increase. 
This underscores why it is important to adopt the proposed amendments, 
which advise all interested applicants of the criteria for securing low­
income tax credits aud further serve to cause projects to be scrutinized to 
ensure that scarce tax credits are awarded only to projects that are without 
alternative means of funding. 

1I. COMMENT: The Housing Affordability Impact Analysis 
statement states that it would impose an in~ignillcant impact on the 
affordability and average cost ofhousing. Th.is is false, as the impacts of 
withholding tax credits from inclusionary projects, particularly those in 
redevelopment plans and those included in settlements, would have a 
devastating impact on land values and new home costs. Additionally, if 
demand continues and the supply is not created, then there are further 
impacts on all housing in the State. 

New York City, one of the_ highest cost-burdened areas, has instituted 
a policy that has substantially increased the number of affordable housing 
units by creating incentive programs for developers to create inclusionary 
communities whereby those units ate eligible for significant amounts of 
subsidy. It seems New Jersey is doing the opposite and penalizing 
developers creating inclusionary projects. (1) 

RESPONSE: The Agency disagrees that the Housing Affordability 
Impact Analysis statement is false and that the Agency is withholding tax 
credits from inclusionary projects. Inclusionary developments may 
receive tax credits if the applicant can .conclusively demonstrate that the 
market rate residential or commercial units cannot internally subsidize the 
affordable units. The proposed amendments simply ensure that the tax 
credits allocated do not exceed the amount necessary to ensure project 
feasibility and that the Agency's limited affordable housing resources 
reach as many projects and municipalities as possible. 

12. COMMENT: Proposed NJ.AC. 5:80-33.9(b)l states 1hat "1he 
Agency shall make an initiiµ presumption that the municipally approved 
inclusionary zoning, in and of itself, creates a realistic opportunity for the 
affordable units to be built and tha_t sucl1 zoning is sufficient to support the 
internal subsidization of the affordable units required to be built under the 
fair share plan or the judgment of repose or compliance appljcable to the 
municipality in which the project is Situated." This presumption cannot be 
made unless, as a minimum measure, presumptive densities, as· well 
established by the courts~ are achieved on the site. Additionally, the initial 
presumption can onl)' be valid if there are not off•site or extraordinary 
development costs. Additionally, the initial presumption cannot be true 
unless the entire development is afforded relief from cost-generative 
features and requirements. (1) 

RESPONSE: The Agency disagrees with the commenter. Pursuant to 
tl1e FHA, ·a municipru falr share plan can only be approved upon a finding 
that tl1e plan creates a ·realistic opportunity for the provision of the 
municipality'·s fair share need. fu this regard, in- addition to finding that 
the plan is consistent with applicable rules and not inconsistent with the 
achievement of regional low-income housing needs, the approving entity 
must determine that the municipality has eliminated unnecessary housing 
cost-gerieritting features :from its ordinances and regulations and that the 
affinnative measures in the plan make achievement of the low- and 
moderate-income housing realistically possible (see N.J.S.A. 52:27D-
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314). The Council reviewed fair share plans to m~e these detenninations 
and the courts have plans reviewed by court•appointed masters and hold 
compliance hearings before entering a judgment of repose. Given this 
thorough review process_ and the statutory requirements, it is entirely 
reasonable and appropriate for the Agency to make an initial presumption 
that the inclusionary zoning inclU:ded in any approved plan provides the 
requisite realistic opportunity for the production ofaffordable housing and 
that cost-generating features have been eliminated. Additionally, the 
presumption is not absolute. NJ.AC. 5:80-33.9(b)2 sets forth criteria by 
which to overcome the initial presumption. 

13. COMMENT: Tax credit equity is often anticipated and necessary 
to subsidize any or all of the affordable units and especially any units built 
in excess of 15 percent for rental and 20 percent for for-sale. 

Courts have upheld and endorsed COAH regulations that provide for a 
maximun1 set aside of 15 percent for rental affordable housing units and 
20 percent for for-sale affordable units and have rejected COAH 
regulations that provide for greater set asides. As in In re the Adoption of 
NJ.A.C. 5:96 and 5:97 by COAH, the court recognized that an 
inclusionary development with a 25-percent set aside was not 
economically feasible (invalidating COAH regulations for failure to 
provide sufficient incentives for developers to construct iuclusionary 
development). The court further took "judicial -notice of the fact that a 
20% set aside requirement has been considered the norm in the 
administration of1he Mount Laurel doctrine and 1hat experts in the field 
have e},,l)ressed skepticism whether developers will be motivated to 
construct residential developments with affordable _housing set-aside 
requirements any higher than 20% ... " ( citations pmitted) 

RESPONSE: The Agency agrees that historically tax credits were 
awarded for the affordable units in excess of the 15-percent or 20-percent 
set aside. At N.J.A.C. 5:80-33.9(b)2i, tl1e proposed amendments provide 
for the continuation of this practice, as they allow for tax credit equity "to 
subsidize any affordable units to be built in excess of the municipal 
obligation." Similarly, NJ.AC. 5:80-33.9(b)3 requires that "[a]ny 
analysis submitted by the applicant shall eA'J)ressl_y _take into consideration 
the possibility of a partial award of low-income housing tax credits 
(LIHTC), talcing into account the internal subsidy ,provided by the market 
rate units.•• The Agency also observes that the court's recognition ofa 15-
or 20-percent set aside as the norm further supports the establishment of 
an initial presumption that the zoning is sufficient to internally subsidize 
the affordable units. 

14. COMMENT: A change in "[e]conomic coitditions" since approval 
of the municipally approved inclusionacy zoning could be the mere 
contract to sell the land and develop homes. Typically, it is the landowner, 
or seller, who agrees to- the inclusionary zoning witl10ut regard or 
assumption as to the cost or impact of the set-aside. Additionally, there is 
no statutory reference to changing economic conditions. (1 and 2) 

RESPONSE: The proposed amendments at NJ.AC. 5:80-33.9(b)2ii 
provide an exception and allowance for changing economic conditions 
and,. thus, are to the benefit ofa landowner or seller. This c.ould result in 
a greater need for .tax credits if the market rate units no longer support 
sufficient internal subsidization of the affordable units. Such economic 
conditions are germane to an mtalysis of whether the need for tax credits 
has-been conclusively demonstrated, as required by the statute. 

15. COMMENT:_ A municipality would never concede that the 
approved zoning erroneously detennined that the internal subsidy would 
be sufficient to sustain building the affordable units; it is the initial 
presumption that is erroneous. (I) 

RESPONSE: The Agency assumes that the comment refers to 
proposed NJ.AC. 5:80-33.9(b)2iii, which allows an applicant to 
overcome the presumption that municipally approved inclusionary 
zoning,. in and of itself, creates a realistic opportunity for affordable 
housing to be built by demonstrating that the municipally approved zoning 
made such determinations erroneously. This amendment requires an 
applicant to demonstrate that the municipality erred; it does noi require 
the municipality to concede any error. 

16. COMMENT: TI1e Agency•s submission requirements are onerous 
and overextending. The State .should accept a certification from the 
municipal attorney· that the project is or. is not inclusionary. If the 
municipal attorney states that the project is inclusionary, then further steps 
are warranted. Additionally, if an applicant affirmatively states that the 
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project is inclusionary, then the submission should be reduced to only the 
analysis. (!) 

RESPONSE: The Agency is not requesting any infom1ation over and 
above that which was reciuested previously. Furtherinoie, delegating this 
task to a multitl.lde of municipal attorneys would likely result in an 
inconsistent application of the rule by entities or -individuals that are not 
ultimately responsible·-for its implementation. Therefore, the Agency is 
convinced that ensuring consistency requires that this determination be 
made by the Agency, as the administrator of the program. 

17. COMMENT: For an inclusiouary project, much of the information 
required tO be submitted under the notice of proposal is not available at 
the time the tax credit eligibility detennmation is necessary. Since many 
projects are go, no-gO based on tax credit eligibility, the requirement to 
submit a site plan,. infrastructure costs, municipal approvals, or reports and 
appraisals may be premature. (!) 

RESPONSE: A final determination cannot be made until all required 
documentation is submitted and evaluated. It is at the discretion of the 
developer whether or not to advance an application that may be deemed 
inclusionary after development work is completed. 

18. COMMENT: Requiring applicants to submit spread sheets with 
"live" Excel sheets is excessive, and for some developers that information 
may be proprietary and riot available -for dissemination outside of the 
corporation. (I) · 

RESPONSE: In the interest of consistency, efficiency, and timely 
review, "live" EXcel sheets were requested so formulas and calculations 
could be easily evaluated. Requiring reviewers to manually enter data 
would cause delays in the process and generate e;i,.'tensive questions 
regarding assumptions and inputs. It is at the discretion of the developer 
whether to submit the information in workbooks that they deem 

_proprietary; however, in order to determine a need for tax credits, financial 
information for all affordable, market rate, and non-residential 
components (as applicable). of the development must be sµbmitted with 
live calculations in Excel 

19. COMMENT: N.J.S.A 52:27D-321.1 explicitly provides that any 
mles of the Agency "shall" not reduce the full extent of credits permitted 
to be allocated by Federal law. There are currently no standards by which 
to detennine whether an inclusionary project can internally subsidize the 
affordable units. The notice of proposal requests feasibility analyses, 
financial analyses, information on market conditions. and any other 
pertinent information necessary to conduct the needs analysis;· however, 
the Agency provides no guidance as to how it might interpret and assign 
weight to such diverse information presented in various forms and 
utilizing different assumptions. Because the proposed amendments do not 
have clearly defined standards, the rules would conflict with Federal law 
and, thus, also violate the FHA as amended by A500. (I and 2) 

RESPONSE: TI1e Agency disagrees with the comment that there are 
no clearly defined standards, As part of the evaluation process, financial 
scenarios are assessed through pro-forma analyses of annual cash flows. 
The financial viability and a.ttractiveness of these cash flows are evaluated 
using a net present value (NPV) and internal rate of return (]RR) 
framework. The . attractiveness of the development projects and 
investment alternatives varies based on market conditions, risk profiles, 
and locations. Therefore, no single numeric standard can capture whether 
a· modeled return is sufficiently attractive for development to proceed. 
Instead, e;i,."Pecied returns must be evaluated in ·light of market and project 
conditions. Given the varia_bility among projects and_ their defining 
attributes, this cannot be reduced to a single numeric "threshold," but that 
should not be mistaken for the absence of a standard. Pro fonna analysis 
using NPV and IRR is a standard method for analyzing real estate projects 
and determining viability. 

The Agency also disagrees with the comment that the proposed rules 
conflict with Federal law. Section 42(m)(2)(a) ofthe Code provides: "The 
housing credit dollar amount a11ocated to a project shall not exceed the 
amount the housing credit agency determines is necessmy for the fmancial 
feasibility of the project and its viability as a qualified low-income 
housing project throllghout the credit period." The Agency is responsible 
for ensuring that low-income housing projects are not over-subsidized; to 
that end, all sources and uses Of funds are evaluated, including those 
financial benefits that are granted by a municipality as a means for 
producing inc1usionary affordable housing. 

ADOPTIONS 

20. COMMENT: Many municipalities and/or developers in settling 
declaratory judgment actions pursuant to ·the procedure under Mount 
Laurel IV could not have anticipated this change in policy. ·For example 
settlement agreements have been executed providing for a 25-percent set 
aside with the assumption that the project would require tax credits. This 
initial presumption that the municipalities are obligated to follow is 
invalid on its face, both in its current and retroactive application. (2) 

RESPONSE: The Agency disagrees with the comment Given the 
statutory scheme for approving municipal fair share plans under the FHA, 
it is reasonable for the Agency to assume that the Council or the court has 
discharged its statutory duty and only approved a plan that provides a 
realistic opportuni1y for the provision of the municipal fair share 
obligation. Therefore, it is reasonable for the Agency to presume that any 
inclusionary zoning, regardless ofthe 1ow- and moderate-income set aside 
percentages, included in an approved plan is sufficient to internally 
subsidiz.e the affordable units. In the case of an approved set aside in 
excess of 15 or 20 percent, a settlement agreement may._ specifically 
identify that tax credits are needed; that scenario (where tax credits are 
needed for units in excess of the municipal obligation) is anticipated under 
the proposed amendments. In either case, if the internal subsidy is 
determined to be insufficient. the Agency has included-provisions that 
allow an applicant to overcome the initial presumption and an applicant 
can avail itself of those provisions to demonstrate that tax credits are 
warranted; 

21. COMMENT: Proposed NJ.AC. 5:80-33.9(b)2iii states that the 
third circumstance an applicant may prove to overcome the initial 
presumption is·"the municipally approved zoning erroneously determined 
that 1he· internal subsidy would be sufficient to sustain building the 
affordable units."-- As stated previously, no sophisticated analysis was 
conducted to determine whether a municipality's inclusionary zoning is 
sufficient to sustain building inclusionruy projects. (2) 

RESPONSE: The developer may simply demonstrate that the set-aside 
built into the municipality's inclusionary zoning is not sufficient_ to sustain 
the project. See also the Response to Comment 15. 

Federal Standards Statement 
The adopted amendments do not contain any standards or reqµirenients 

that exceed the standards or requirements imposed by applicable Federal 
law. 

Full text of the adoption follows: 

SUBCHAPTER 33. WW INCOME HOUSING TAX CREDIT 
QUALIF!ED ALLOCATION PLAN 

5:80-33.9 Volume cap credits 
(a) (No change.) 
(b) A mixed-income or mixed-use project that is part _of a municipal 

fair share housing development plan or a courtwapproved judgment of 
repose or compliance, including, but not limited to, developments that 
have received a density bonus, may not receive volume cap credits un1ess 
the applicant can conclusively demonstrate that the market rate residential 
or commercial units are unable to internally subs.idize the affordable units 
and the affordable units are developed contefilporaneously with the 
commercial or market rate residential units. This subsection shall not be. 
evaded by failing to apply all or any portion of the subsidy to the low- or 
moderate-income units, by diverting all or any portion of the subs.idy to 
otbef uses, or by using any other device in wli.ich all or any portion of the 
subsidy is not used to benefit )ow- or moderate-income housing. 

1. In detennining whether an applicant has conclusively demonstrated 
that the market rate residential or commercial units are unable to internally 
subsidize the affordable units, the Agency shall make an initial 
presumption that the municipally approved inc1usioriary zoning, in and of 
itself, creates a realistic opportuni1y for the affordable units to be built and 
that such rolling is sufficient to support the internal subsidization of_the 
affordable units required to be built under the fair share plan or the 
judgment of repose or compliance applicable to 1he municipality in which 
the project is situated. · . 

2. The presumption' set forth fu_ (b)l above may be overcome if the 
applicant demonstrates, to the satisfaction of1he Agency, the exis_tence of 
any one or more of the circumstances in (b)2~ ii, or iii below: 
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i. Tax credit equity is necessary to subsidize any affordable units to be 
built in excess of the municipal obligation; 

ii. Economic conditions have changed since approval of the 
municipally approved inclusionary zoning to such an extent that the 
zoning; taking into account any density bonus awarded, no longer 
supports sufficient internal subsidization to sustain construction of the 
requisite affordable units; or 

iii. The municipally approved zoill11g erroneously determined that the 
internal subsidy would be sufficient to sustain building the affordable 
units. 

3. It is the responsibility of the applicant to provide sufficient 
documentation to support the existence of any -0f the circumstances in 
(b)2i, ii, or iii above. Any analysis submitted by the applicant shall 
expi'essly take into consideration the possibility of a partial award of low­
income housing tax credits (LIHTC), raking into account· the internal 
subsidy provided by the market-rate units. 

4. The sponsors of all inclusionru:y developments seeking tax-credit 
financing shall submit the information in this paragraph to enable the 
Agency to determine the need, if arty, for tax credits. The Agency shall 
detemline the amount of tax credits, ifany, to be awarded to a project as 
part ofthe needs analysis required pursuant to 26 U.S.C. § 42(m)(2). 

i. Basic development information, including, but not limited to, the 
following: 

(!) A site plan for both the affordsble and markel'rate components; and 
(2) A timetable for the affordable and_ market-rate components, which 

shall include the timing ofany phased development and the availability of 
tmits for rent or sale; 

ii. A description and the documentation of any financial ties and/or 
subsidies, including, but not limited to, the sale or transfer of land, shared 
infrastructure improvements, and :financing, between the affordable and 
market-rate components; 

iii. A description and the documentation of any business arrangements 
regarding additional components of the market-rate development; 

iv. Information on all market-rate components linked to the affordable 
component, 

v. A description and the amount of all subsidy requests, including, bitt 
not limited to, the following: 

(I) Any density bonus, payment in lieu of taxes (PILOT) agreement, 
affordable housing trust fund contribution, State or Federal grant, and 
low-income housing tax credit application; and 

(2) Copies ofany Form 10 submission(s) for the affordable component; 
vi. Terins and conditions of the purchase ofland and the current market 

value ofland proposed to be utilized in the development, including, but 
not limited to, the following: 

(I) Documentation of any prior land purchase and/or current land 
purchase agreement, including date(S) of sale, price, acreage, parcel 
boundaries, and any tenns or conditions of sale; and 

(2) An estimate of the current market value of the land, with 
justification as to how the estimate was derived (for example, appraisal. 
recent sale, sale of comparable parcels ofland, alternative uses, etc.); 

vii. Documentation ofmunicipal approvals, including, but not limited 
to, the following: 

(1) Fair Share Plan and/or judgment ofrepose or compliance applicable 
to the municipality in which the project is situated; 

(2) Local planning board approvals for the affordable units and any 
associated market-rate or commercial Wlits; and 

(3) Land use approvals for the affordable units and any associated 
market-rate or commercial tmits; 

viii. Information on market conditions in support of anticipated 
revenue levels, including, as applicable, comparable properties, market­
level pricing information, and market studies; 

ix. A proforma for botl1 the market-rate and the affordable components 
of the development, including, but not limited to, the information in 
(b)4x(l) through (4) below for both, All calculations are to be provided 
electronically, with live Excel sheets: 

(!) Development costs; 
(2) Development financing, including equity and/or loans, with 

amounts and anticipated interest rates; 
(3) Operating/sales costs; and 

ENVIRONMENTAL PROTECTION 

(4) Anticipated revenue from rentals or sales, including ancillary 
sources and/or miit upgrades; · 

x. A feasibility analysis conducted by an independent third-party 
skilled in market and financial analysis, certified to the Agency, and 
including, but not limited to, the infonnation in (b)4x(l) through (3) 
below. All calculations are to be provided electronically, with live Excel 
sheets: 

(I) The calculated internal rate ofreturn (]RR) for both the market-rate 
project and the combined project, with and without the requested LIHTC; 

(2) A narrative explanation, signed by the applicant, of the reason(s) 
for the insufficiency of the combined project returns absent the requested 
LIHTC, The narrative shall eA'}}laID the basis for the insufficiency and 
shall be tied to the financial analysis; and 

(3) Any other financial analyses used to support the· naITative 
explanation. 

(4) The feasibility analysis must reflect and be consistent with the pro 
fonnas referenced at (b)4ix above. 

xi. The Agency reserves the right to request any additional infonnation 
from the applicant as deemed necessary. to conduct the needs analysis. 

(c) (No change.) 

_ 5:80-33.12 Application to a cycle/eligibility requirements 
(a) A mixed-income or mixed-use project that is part of a mwtlcipal 

fair share housing development plan or a. court-approved judgment of 
repose or compliance, including, but not limited to, developments that 
have received a density bonus, may not compete for tax credits (ceiling 
tax credits), unless the applicant can conclusively demonstrate _that the 
market rate residential or commercial units are unable to .internally 
subsidize the affordable units and the affordable units are developed 
contemporaneously with the commercial or market rate residential units. 
Tiris subsection shall not be evaded by failing to apply· all or any portion 
of tl1e subsidy to the low- or moderate-income units, by diverting all or 
any portion of the subsidy to other uses, or by using any other device by 

-which all or any portion of the subsidy is not used to benefit low- or 
inoderate-income housing, For example,· if a site was originally zoned at 
four units per acre and a rezoning resulted in six units per acre with a 20 
percent setwaside for loww and/or moderate-income units,- then the site 
would be the recipient of a density bonus. If th.e developer built at six 
market units per acre, subdivided a portion ofthe acreage and donated that 
land to a for-profit or nonprofit developer, then the new owner may not 
compete for ceiling tax credits if the market rate residential units were 
able to subsidize the affordable units. Alternatively, if on the same site the 
number of low- and moderate-income units is increased without a 
corresponding increase in density, then the additional affordable units 
would be eligible to compete for ceiling tax credits. In detennining 
whether an applicant has conclusively demonstrated that the market rate 
residential Or commercial units are miable to internally subsidize tl1e 
affordable mrits, the Agency shall apply the standards set forth at N.J.A.C. 
5:80-33.9(b)l through 4. 

(b)-(c) (No change.) 

NVIRONMENTAL PROTECT! 

(a) 
WATERR 
DIVISION O OSCIENCE 
Notice of Admi 
Fee Schedule f 
N.J,A.C. 7:19-3 

Take notice that e Department of :vironmental Protection 
(Department) is · sting fees for water supp allocation permits, 
temporary dew ring permits, and water use registrati set forth in the 
Water Sup Allocation rules at N.J.A.C. 7:19-3.6. In a 
NJ.A. :19-3.4, the Departmentis adjusting the fees for· n based 
on previous 12-month United States Department of Labor C01 

ce hldex (CPI), U.S. city average, all items, aII urban consumers. 
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