HOUSING AND MORTGAGE FINANCE AGENCY

CHAPTER 80

NEW JERSEY HOUSING AND MORTGAGE
FINANCE AGENCY

Authority
N.J.S.A, 55:14K-5.g.

Seurce and Effective Date

Effective: September 14, 2017,
See: 49 N.LR. 3423(c).

Chapter Expiration Date

Chapter 80, New Jersey Housing and Mortgage Finance Agency, ex-
pires on September 14, 2024,

Chapter Historical Note

Chapter 80, Housing Finance Agency, was adopted as R.1977 d.71,
effective March 4, 1977. See: 9 N.LR. 62(c), 9 N.JR. 164(c).

Chapter 80, New Jersey Housing and Mortgage Finance Agency, was
adopted as R.1985 d.241, effective May 20, 1985, See: 17 N.IR.
505(a), 17 NLLR. 1258(b).

Pursuant to Executive Order No. 66(1978), Chapter 80, New Jersey
Housing and Mortgage Finance Agency, was readopted as R.1990 d.248,
effective April 20, 1990. See: 22 NLJR. 277(b), 22 N.LR. 1556(a).

Pursuant to Executive Order No. 66{1978), Chapter 80, New Jersey
Housing and Mortgage Finance Agency, was readopted as R.1995 d.247,
effective April 17, 1993, See: 27 N.JL.R. 265(a), 27 N.J.R. 1977(a),

Subchapter 33, Low Income Housing Tax Credit Qualified Allocation
Plan, was adopted as R.1995 d.281, effective June 3, 1995. See: 27
NJR. 986(a), 27 N.LR. 2190(a).

Subchapter 33, Low Income Housing Tax Credit Qualified Allocation
Plan, was repealed and Subchapter 33, Low Income Housing Tax Credit
Qualified Allocation Plan, was adopted as new rules by R.1996 d.255,
effective June 3, 1996, See; 28 N.L.R. 1443(b), 28 N.J.R. 2843(a).

Pursuant to Executive Order No. 66(1978), Chapter 80, New Jersey
Housing and Mortgage Finance Agency, was readopted as R.2000 d.132,
effective February 28, 2000. See: 32 N.LR. 191(a), 32 N.J.R. 1065(a).

Subchapter 26, Housing Affordability Controls, was repealed and a
new Subchapter 26, Housing Affordability Controls, was adopted as new
rules by R.2001 d.360, effective October |, 2001. See: 33 N.IR.
230(a), 33 NL.LR. 3432(b).

Chapter 80, New Jersey Housing and Mortgage Finance Agency, was
readopted as R.2005 d.219, effective June 10, 2005. See: 37 N.JLR.
970(a), 37 N.LR. 2476(a).

Chapter 80, New Jersey Housing and Mortgage Finance Agency, was
readopted as R.2010 d.292, effective November 16, 2010, See: 42
N.LR. 1282(a), 42 N.LR. 3055(a).

Subchapter 23, Housing Incentive Note Purchase Program, was re-
pealed by R.2012 d.105, effective May 21, 2012, See: 44 N.LR, 139(a),
44 N.JLR. 1611(b).

In accordance with N.LS.A, 52:14B-5.1b, Chapter 80, New Jersey
Housing and Mortgage Finance Agency, was scheduled to expire on
November 16, 2017, See: 43 NLJLR, 1203(a).

Chapter 80, New Jersey Housing and Mortgage Finance Agency, was
readopted with technical changes, effective September 14, 2017, See:
Source and Effective Date, See, also, section annotations.

Subchapter 6, Sale of Projects Owned by Nonprofit Corporations to
Limited Partnerships, was renamed Use of Funds from Sale of Projects
Owned by Nonprofit Corporations to Limited Partnerships; Subchapter

80-1

22, Affirmative Fair Housing Marketing, was renamed Affirmative Fair
Housing Marketing Plan Requirements; and Subchapter 19, Loans fo
Lenders for Single Family Mortgage Loans, and Subchapter 24, Lease~
Purchase Program, were repealed by R.2018 d.132, effective July 2,
2018. See: 49 N.LR. 1595(a), 50 N.LR. 1479%a).

Subchapter 33, Low Income Housing Tax Credit Qualified Allocation
Plan, was renamed Low-Income Housing Tax Credit Qualified Alloca-
tion Plan, by R.2024 d.015, effective March 4, 2024, See: 55 NJ.R.
T79(a), 56 N.LR. 343(b).
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SUBCHAPTER 1. GENERAL PROVISIONS

5:80-1.1  Authority

These regulations are issued pursuant to the authority of
the New Jersey Housing and Mortgage Finance Agency Law
of 1983, N.I.S.A. 55:14K-1 et seq., and specifically section
5g thereof, N.J.S. A, 55:14K-5g,

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.L.R. 2476(a).
Rewrote the section.

5:80-1.2  Purpose and objective

(a) These regulations are established to effectuate and shall
be applied to accomplish the general purposes of the New
Jersey Housing and Mortgage Finance Agency including:

. Assuring the availability of rental and owner-
occupied housing in the State of New J ersey (State);

2, Stimulating the construction, rehabilitation and jm-
provement of adequate and affordable housing in the State
80 as to increase the number of housing opportunities for
New Jersey residents, particularly those of low and moder-
ate income;

Supp. 3-4-24
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3. Enhancing the production capacity of the private
sector in meeting the housing needs of residents of the
State;

4. Assisting in the revitalization of the State’s urban ar-
eas; and

5. Responding to changing housing demographic and
economic circumstances by the development of innovative
and flexible financing vehicles.

Amended by R.2005 d.219, effective Huly 5, 2005,
Seer 37 N.LR. 970(a), 37 N.LR. 2476(a).

In {a), inserted “in the State of New Jersey (State)” at the end of |,
substituted “the State” for “New Jersey” in 3, and substituted “by” for
“for” following *and economic circumstances™ in 5,

5:80-1.3 General definitions

The following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly
indicates otherwise.

“Act” means the New fersey Housing and Mortgage Fi-
nance Agency Law of 1983, P.L.1983, ¢.530 (N.JS.A.
55:14K-1 et seq.).

“Agency” means the New Jersey Housing and Mortgage
Finance Agency, created by section 4 of the Act, NJS.A.
55:14K-4,

“Assisted living” means a coordinated array of supportive
personal and health services, available 24 hours per day, to
residents who have been assessed to need these services, in-
cluding residents who require formal long-term care. Assisted
living promotes resident self direction and participation in
decisions that emphasize independence, individuality, priva-
cy, dignity, and homelike surroundings.

“Assisted living residence” or “ALR” means a housing
project, which is a facility licensed by the New Jersey De-
partment of Health to provide apartment-style housing and
congregate dining and to assure that assisted living services
are available when needed, for four or more adult persons
unrelated to the proprietor. Apartment units in ALRs offer, at
a minimum, one unfurnished room, a private bathroom, a
kitchenette, and a lockable door on the unit entrance,

“Collateral” means, with respect to any loan, those securi-
ties, mortgages or other instruments defined as eligible pursu-
ant {o the terms of the Assignment of Collateral and Trust
Agreement relating to such loan.
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5:80-1.3

“Collateral requirement” means, as of any date of calcula-

.. tion and with respect to any loan, the amount at which collat-

"\ eral securing such loan is required to be maintained pursuant

* to the terms of the Assignment of Collateral and Trust
Agreement refating to such loan.

“Executive Director” means the chief executive officer of
the Agency, appointed and employed pursuant to section 5j of
the Act, N.J.S.A. 35:14K-5j.

“Home Improvement Loan Program Commitment” means
the aggregate unpaid principal amount of home improvement
loans which a mortgage seller offers to deliver and sell to the
Agency and the Agency agrees to purchase, such sale and
purchase to be made under a Note Purchase Agreement.

“Housing project” or “project” means any work or under-
taking, other than a continuing care retirement community,
whether new construction, improvement, rehabilitation or
acquisition of existing buildings or units, which is designed
for the primary purpose of providing multi-family rental
housing or the acquisition of sites for future multi-family
rental housing, including an assisted living residence.

“Housing sponsor” or “sponsor” means any person, part-
nership, corporation, or association to which the Agency has
made or proposes to make a loan, either directly or through an
institutional lender, for a housing project.

- “HUD” means the United States Department of Housing
. and Urban Development.

“Mortgage Purchase Agreement” means an agreement €n-
tered into between a mortgage seller and the Agency under
which the morigage seller agrees fo deliver and sell to the
Agency and the Agency agrees to purchase mortgage loans.

“Mortgage Servicing Agreement” means an agreement en-
tered into between a mortgage seller or other person accepta-
ble to the Agency and the Agency under which the mortgage
seller or other person agrees to service mortgage loans pur-
chased by the Agency from such mortgage seller under a
Mortgage Purchase Agreement.

“Note Purchase Agreement” means an agreement entered
into between a mortgage seller and the Agency under which
the mortgage seller agrees to deliver and sell to the Agency
and the Apency agrees to purchase single family home im-
provement loans.

“Notice of Acceptance” means the Notice of Acceptance
by the Agency to the mortgage seller of an application.

“Primarily residential in character” as set forth in N.J.S.A.
55:14K-3(e) means:

1. With regard to an individual unit, structure, or prop-
erty, that at least 60 percent of the net sheltered area, not
including areas for circulation, utilities and common space,
is or will be upon completion of scheduled improvements
used exclusively as a residence for one or more persons; or

2. With regard to a project or area, that at feast 60 per-
cent of the properties in the area or 60 percent of the floor
area in the project, not including areas for circulation, utili-
ties, and open space, consists of units, properties, or struc-
tures devoted primarily to residential use.

“Single family mortgage loan” means any mortgage loan
for a structure which contains no more than four dwelling
units, at least one of which is owner-occupied and may n-
clude an owner-occupied single dwelling unit within a con-
dominium or cooperative apartment. Those areas which are
non-residential in use shall not exceed those specified by the
Federal Housing Administration Property Standards for one
or two living units as in effect from time to time.

“Single family home improvement loan™ means an eligible
{oan for the rehabilitation or improvement of a unit or struc-
ture which contains no more than four dwelling units where at
least 90 percent of the structure or single dwelling unit is de-
voted to residential use and at least one such dwelling unit is
owner-occupied.

“Special needs project” means a project serving special
needs populations under the developmental disability housing
programs, transitional housing revolving loan programs, shel-
ter plus care programs, HIV/AIDS programs, and similar spe-
cial needs housing programs, the primary purpose of which is
to provide certain types of homes and/or community-based
supportive services to individuals and families who are in
need of such homes and/or services. Supportive services
range across a wide continuum of care and will vary from
person to person depending on their particular phiysical, psy-
chosocial, and/or mental limitations, and may vary for one
person over time. Examples of targeted populations that fall
within a special needs project are:

1. Persons with AIDS/HIV-related illness;
Homeless;

Mentatly ill;

Frail elderly;

Alcohol and/or substance abusers;
Persons with physical disabilities;

Mentally retarded/developmentally disabled;

S I G

Pregnant/parenting teens,
9. Victims of domestic violence; and

10. Orphans, children placed in resource family care,
children who are wards of the Division of Child Protection
and Permanency (CP&P), and children for whom CP&P
has care and custody.

“State” means the State of New Jersey.

“Term sheet” means the statement of terms, constituting
part of the Notice of Acceptance of a commitment, governing

80-5 Supp. 10-7-19
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the sale and purchase of mortgage loans pursuant to a com-
mitment.

Amended by R.1998 d.80, effective February 2, 1998.
See: 29 N.LR. 32]4(z), 30 N.1.R. 539(b).
Inserted “Assisted living”, and “Assisted living residence™ and re-
wrofe “Housing Project” or “Project”.
Amended by R.1999 d.329, effective October 4, 1999,
See: 30 N.J.R.3355(a), 31 NLLR, 2878(b).
Inserted definition of “Special needs project”.
Amended by R.2000 d.132, effective March 20, 2000,
See: 32NJR. 191(a), 32 NLLR, 1065(a),
Rewrote “Special needs project”; and inserted “State”.
Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).
Rewrote the section.
Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.JIR. 3423(c).
Amended by R.2019 d.104, effective October 7,2019,
See: 51 N.LR. 527(a), 51 N.LR. 1500(a).
In definition “Special needs project”, rewrote 10.

5:80-1.4  Regulations regarding housing projects

(a) All Agency financing in connection with housing pro-
Jects having more than 25 units, including eligible loans and
loans to lenders made with regard to housing projects, shall
be subject to N.LA.C. 5:80-2 through 9, 17, 18, 20, and 29
through 32, Where appropriate, other regulations within this
chapter are specifically made applicable to housing projects.
N.JA.C. 5:80-2 through 9, 17, 18, 20, and 29 through 32
shall not apply to:

[.  The construction or rehabilitation of:
1. Continuing care retirement communities;

i,  Nonresidential facilities or strucfures (other than
those permitted within a housing project);

iii. Boarding houses;

iv. Residential developments having 25 dwelling
units or less; or

v.  Special needs projects;

2. The improvement, acquisition, operation, mainte-
nance or repair of housing projects or any other structure or
improvement financed by the Agency (other than that de-
termined by the Agency to constitute substantial rehabilita-
tion); or

3. Any housing project for which construction or sub-
stantial rehabilitation commenced more than one year prior
to the actual date of the Agency’s having provided financ-
ing for the project.

Amended by R.1998 d.80, effective February 2, 1998,
Seer 29 N.JR. 3214(a), 30 N.JR. 539(b).
In (a), inserted “having more than 25 units,” following “Projects”, and
inserted references to subchapters 20, 29 and 30 through 32.
Amended by R.1999 d.329, effective Octaber 4, 1999,
See: 30 N.LR. 3355(a), 31 N.LR. 2878(b).
Ir: (a), updated references, and added (a)lv.
Amended by R.2005 d.219, effective July 3, 2005,
See: 37 N.JR. 970(a), 37 N.LR. 2476{a).

Supp. 10-7-19

SUBCHAPTER 2. ACTIONS REGARDING HOUSING
SPONSORS

5:80-2.1 Rights of housing sponsors

(a) Wherever possible, the Agency will permit, provide for
and encourage the right of local housing sponsors to exercise
their own initiative and competence in the administration of
their assets and the conduct and operation of housing projects,
and exercise their rights and responsibilities to the fullest ex-
tent permitted by law.,

(b) The provisions of the Act pertaining to the regulation
and assumption of powers and duties of housing sponsors
shall be for the purposes of protecting the collateral for any
loan or loans; implementing or enforcing any condition, re-
quirement or criterion for loans or any agreement between a
housing sponsor and the Agency; securing the rights and
remedies of lenders and bondholders; and protecting the in-
terests of tenants at housing projects.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.LR. 2476(a},

In (b}, substituted “a” for “the” foliowing “or any agreement be-
fween” and substituted “housing” for “the” preceding “projects™,

5:80-2.2  Consultation with housing sponsors

(a) Prior to the adoption, amendment, or repeal of any rule
governing the operation of Agency-financed housing projects,
the Agency shall:

1. Submit a proposed form of the rule to be adopted,
amended or repealed to the Office of Administrative Law
for publication in the New Jersey Register for the requisite
public comment period, in accordance with the Administra-
tive Procedure Act, N.J.S.A. 52:14B-1 et seq.; and

2. Give housing sponsors or their agent(s) written no-
tice of the proposed rule to be adopted, amended or re-
pealed. The notice shall be given prior to or simultaneously
with the date the proposed rule will be published in the
New Jersey Register for public comment,

{(b) The notice to housing sponsors shall consist of a copy
of the proposed rule to be adopted, amended or repealed and
shall indicate the date the public comment period expires, as
published in the New Jersey Register.

(c) Any housing sponsor wishing to submit data, views, or
arguments concerning the proposed rule may do so in writing
prior to the expiration of the public comment period as estab-
lished in the New Jersey Register.

(d) The Agency will consider all timely submitted data,
views, or arguments from housing sponsors before taking
final action on the rule to be adopted, amended or repealed,

(e} The Agency shall respond in writing to each housing
sponsor that has submitted data, views, or arguments concern-
ing the proposed rule.
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(f) No rule governing the operation of a housing project
shall be effective unless adopted in substantial compliance
with N.JA.C. 5:80-2.

() Upon substantial compliance with N.J.A.C. 5:80-2, the
Agency may approve the proposed rule for final adoption.
Once the Agency approves the final version of the rule, it will
be submitted to the Office of Administrative Law for publica-
tion and adoption in the New Jersey Register.

(h) The Agency also shall give direct notice concerning the
adoption, amendment or repeal of any rules to any interested
party who annually files a request for such information with
the Executive Director.

(i} Whenever feasible, the Agency will circulate to hous-
ing sponsors notices of proposed changes in Federal Regula-
tions that would affect the operation of Agency-financed
housing projects on which the Agency intends to rely. The
sponsor may submit comments or opinions on any proposed
changes to the Executive Director for possible inclusion in
the Agency comments. All comments will be forwarded to
the office or the individual that the Federal Government des-
ignates in the notice.

Amended by R.1991 6,408, effective August 5, 1991
See: 22 N.1R. 3669(b), 23 N.JL.R. 2306(b).

Added new (@)1; clarified length of comment period and promulga-
tion process throughout section.

Amended by R.2005 d.219, effective July 5, 2003.
See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).

Tit (a), substitwted “the requisite” for “a 30 day” preceding “public
comment period” in L; in (b), deleted “30-day” preceding “public com-
mient period”; in (¢), substituted “that has submitted ** for “, submitting™
preceding “data”; and in (i), deleted “of the Agency” following “opin-
ions on any proposed changes to the Executive Director™.

5:80-2,3 Temporary appointment of Agency representa-
tive to perform functions on behalf of housing
sponsors

(a) The Agency will exercise its remedies and powers un-
der N.J.S.A, 55:14K-7b(6) only with regard to material viola-
tions and only after reasonable notice and reasonable oppor-
tunity to correct the violation has been provided to the hous-
ing sponsor in accordance with the procedures set forth be-
low.

(b) General areas in which material violations could result
in Agency action include:

1. A material violation by the housing sponsor of the
terms of any mortgage, mortgage note or regulatory
agreement between the Agency and the housing sponsor;

2. A material violation by the housing sponsor of an
agreement with the municipality under which it has been
grantedt tax exemption,;

3. A material violation by the housing sponsor of the
Act or any rules and regulations of the Agency;

80-7

4. A determination by the Agency that any loan or ad-
vance from the Housing Development Fund pursuant to
N.J.S.A. 55:14K-30 is in jeopardy of not being repaid.

(c) Specific material violations of the Act shall include,
but are not limited to, the following events, which shall gen-
erally be sufficient to give rise to the exercise of remedies
under N.J.S.A, 55:14K-7b(6) in accordance with the proce-
dure noted in (¢) below. The time periods specified here re-
fate solely to initiating action under N.J.S.A. 55:14K-7b(6)
and are in no way intended to waive or supersede any time
period specified in any other contract, policy or procedure
and all obligations of the housing sponsor and any rights and
remedies of the Agency with regard thereto remain un-
changed.

1. Violation of a subsidy contract as declared by HUD
which is not corrected to HUD’s satisfaction within the
time frame as established by HUD;

2. Failure to submit final cost certification within seven
months of substantial completion of construction;

3. Failure to submit a rent determination and annual
operating budget at least 30 days prior to the end of the fis-
cal year;

4. Failure to submit the name of a qualified manage-
ment firm at least 30 days prior to the end of an existing
contract or 120 days prior to initial oceupancy of the pro-
ject;

5. Failure to submit an accountant engagement agree-
ment at least 30 days prior to the end of the fiscal year
and/or failure to submit the certified annual audit within
five months after the close of the fiscal year;

6. Three months arrears of debt service,

7. Failure to maintain at required levels any reserve ac-
count required by the Agency in conjunction with the oper-
ation of the project;

8. Failure to correct a physical condition that jeopard-
izes the safety of tenants or the public or the integrity of
any primary building system;

9. Failure to pay any utility bill after the receipt of writ-
ten notice indicating that sexvice would be terminated;

10. Failure to pay any lien or judgment, including mu-
nicipal liens, which could jeopardize the financial viability
of the project.

(d) It is the obligation of the Agency to give written notice
to a sponsor that a condition exists which is of sufficient
gravity to warrant the exercise of remedies under NJIS.A
55:14K-7b(6). The Agency will provide written notice of the
specific material violation(s) to the sponsor, and may suggest
courses of action to correct the violation(s).

(e) The housing sponsor shall take the following corrective
actions:
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1. Within 15 days of the receipt of the notice described
in (d) above, the sponsor shall submit a statement to the Di-
rector of Property Management of the Agency setting forth
its proposal for curing the violations indicated and a defi-
nite time schedule for the corrective actions.

2. If the sponsor is unable to develop a statement with-
in 15 days, it shall submit a written request for an extension
of time to prepare the plan to the Director of Property
Management within the 15-day period.

3. The Director of Property Management may grant ex-
tensions of time for up to an additional 30 days for submis-
sion of the statement outlining the actions that the sponsor
intends to take.

4. During the time allowed for submission of the
statement, the Agency staff shall be available to meet with
the sponsor in order to assist in the development of a pro-
gram of corrective actions. If the sponsor does not submit a
proposal, then the Director of Property Management shall
propose a corrective plan to the sponsor.

5. Upon receipt of a proposal from the sponsor, the Di-
rector of Property Management may either accept the plan
or suggest alternatives or modifications to the plan in writ-
ing to the sponsor.

6. If the sponsor is unwilling to accept the modifica-
tions or plan suggested by the Director of Property Man-
agement, then the sponsor may request in writing within 10
days that the matter be referred to the Executive Director,
or his or her designee, for decision on the plan.

7. Once the commitments by the sponsor are accepted
by the Agency, or an agreement is reached between the
Agency and the sponsor, or a decision is made by the Ex-
ecutive Director, the sponsor shall implement the correc-
tive actions within the time period specified in the plan.

(f) Any violations of or failure to implement the corrective
plan shall be subject to the following;

1. The Executive Director shall bring the matter of
such failures and a recommendation of remedy to the
members of the Agency Board at the next regularly sched-
uled public meeting that will allow sufficient time for sey-
en days written notice to be provided to the sponsor. The
written notice shall advise that the failure to implement or
abide by the recommended corrective actions is being
brought to the attention of the Agency Board and that sus-
pension of the sponsor may be requested,

2. The Agency Board shall hear the information pro-
vided by the Executive Director along with any infor-
mation presented by the housing sponsor at a public meet-
ing prior to taking any action pursuant to N.J.S.A. 55: 14K-
7b(6). The Agency Board may, however, discuss the matter
at a session closed to the public if permitted by NJS.A.
10:4-1 et seq.
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3. The decision by the Agency Board shall be final,
subject only to review by a court of competent jurisdiction.

(g) Pursuant to the Act, persons appointed to administer
the affairs of the project after suspension of the housing spon-
sor shall only serve for a period coextensive with the duration
of the original violation giving rise to the need for the correc-
tions or until the Agency is assured in a manner satisfactory
to it that the violation, or violations of a similar nature, will
not recur. Upon correction of the violation in a reasonable
and satisfactory manner, the housing sponsor may submit a
request to the Agency for restoration of control back to the
sponsor. The Agency will respond to such request within 30
days. During that period in which the Agency is considering
the housing sponsor’s request, the term of the persons ap-
pointed to administer the affairs of the project will continue.

(h) The regulations in this subchapter are intended to be in
addition to other powers and remedies which the Agency may
have at law or by agreement and shall not be deemed to
abridge any other rights or remedies of the Agency or the
sponsor,

(i) Upon a vote by the Agency Board that there is an im-
mediate need to take action and a finding that failure to take
immediate action could jeopardize the health and safety of
tenants at the housing project or cause substantial harm to the
financial viability or physical structure of the project, the
Agency may waive the regulations set forth above and imme-
diately implement appropriate action.

Amended by R.2003 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.J.R, 2476(z).
Rewrote the section.

SUBCHAPTER 3. RETURN ON EQUITY

5:80-3.1  Authority

This subchapter is promulgated pursuant to authority of
N.JS.A.55:14K-5g and N.J.S.A. 55:14K-7a(6).

5:80-3.2 Housing projects’ rate of return

(a) For all eligible loans for housing projects made by the
Agency, the rate of return on its invesiment in the housing
project, as determined by the Agency (stated equity), which
can be paid or earned by the housing sponsor or its principals
or stockholders, shall be determined pursuant to N.J.A.C.
3:80-3.3 and be paid on a cumulative but not compounded
basis. This restriction shall apply for the full term of the
Agency’s loan and shall apply to return on investment earned
or received upon construction and rehabilitation of the hous-
ing or from the operations of the housing or upon the sale,
assignment, or lease of the housing, subject only to the appli-
cable provisions, if any, of the Agency’s rules concerning the
sale of projects owned by nonprofit sponsors and transfer of
ownership interests,
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{(b) Housing sponsors who have agreed to an annual rate of
return of less than eight percent pursuant to the Agency’s
former governing statute, N.J.S.A. 55:14J-1 et seq. {repealed
by P.L. 1983, ¢. 530), may request a one-time increase in the
rate that shall be calculated pursuant to N.J.A.C. 5:80-3.3(f)
upon meeting the following criteria:

1. The housing project has funds, including develop-
ment cost escrows (DCE) or community development es-
crows {(CDE), operating, savings and investment accounts,
and alf other funds, accounts, and escrows of the project, of
an amount equal to three months of operating expenses (for
senior citizens projects) or six months of operating expens-
es (for family projects), which includes debt service and re-
serve payments of the Agency-approved annual budget in
effect at the time of the request and after deducting the fol-
lowing from the amount of available funds:

i.  Debt service arrearages;
i,  Current unpaid invoices;

iii. Fully-funded tax, insurance, reserve for repair
and replacement and all other escrow accounts except
the DCE and CDE;

iv. The amount of anticipated or proposed repaits or
capital improvements; and

v.  Any other current obligation of the project.

2. The housing project has been current in all escrow
and debt service payments for the three fiscal years prior to
the request.

3. The requirements at (b)1 and 2 above need only be
met at the time the sponsor seeks approval of the increased
rate of return. Once the sponsor qualifies and receives ap-
proval of the increased rate of return, future distributions of
return on equity shall be governed by the rules at NJA.C.
5.80-3.4,

(c) Housing sponsors who meet the criteria in (b) above
shall be granted an increase in the annual rate of returnt sub-
ject to the following conditions:

1. The increased rate of return shall be prospective on-
ly, which includes the year in which the sponsor applies;

2. Payment of a $3,500 processing fee;

3. Payments of the increased refurn on equity shall be
subject to this subchapter; and

4. Amendments will be made to the appropriate mort-
gage documents to reflect the conditions in {c)1 and 3
above,

Amended by R.1994 d.398, effective August 1, 1994,
See: 26 NJ.R, 1186(a), 26 N.LR. 3163(b).

Amended by R, 2005 d.219, effective July 3, 2005,

See: 37 N.JLR. 970(a), 37 N.LR. 2476(a).

Amended by R.2005 d.408, effective November 21, 2005.
See: 37 NLLR. 2596¢ay, 37 N.LR, 4400(b).
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Section was “Housing projects prior to January 17, 19847, in (a), de-
leted “prior to Janunary 17, 1984 and substituted “be determined pursu-
ant to N.J.A.C, 5:80-3.3 and be paid” for “not exceed eight percent per
year”; rewrote (b), deleted “up to eight percent,” from the introductory

- paragraph of (c).

Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).
Section was “Housing projects rate of return”.

5:80-3.3

(a) For each eligible loan made by the Agency for a hous-
ing project, the Agency shall determine, at the time of initial
mortgage closing, the investment made by the housing spon-
sor. Investment shall include:

Investment calculation for housing projects

1. Actual cash or cash equivalent as determined by the
Agency;

2. Professional fees pledged toward approved project
cost; and

3. Any grants and/or loans procured by the Sponsor to
the extent they are applied to Agency approved project
costs and to the extent they are not repayable from project
funds.

(b) Any additional cash contributions made by the housing
sponsor subsequent to initial closing shall also be considered
investment, if such contributions were used for project costs
approved by the Agency.

(c) Increases in project value, as determined by an Agency
approved appraisal, may also be recognized as part of the
housing sponsor’s investment, however, no request for a de-
termination of increase in project value or rate of return shall
be made or recognized for 4 HUD Section 8 project with a
valid Housing Assistance Payment contract or if another su-
perseding program or restriction is in effect that prohibits
such an increase,

1. The following conditions must be met betore an in-
crease in project value may be recognized by the Agency,
and the sponsor must satisfy the conditions required for
distribution of return on investment as described in
N.JAC. 5:80-3.4:

i.  The housing sponsor shall submit to the Agency
a written request for a determination of increased project
value, and shail submit with its request payment for the
new appraisal; and

it, The project must not be in default in any of its
obligations under the Agency's mortgage loan docu-
ments, must have fully funded escrows, and an operating
reserve of three months of operating expenses (for senior
citizen projects) or six months of operating expenses (for
family projects), as applicable, which includes debt ser-
vice and reserve payments, and shall post the reserve
prior to taking any increased return on equity. The oper-
ating expenses shall be calculated based on the most re-
cent Agency-approved annual budget. The reserve shall
remain at the Agency until the expiration of the original
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mortgage term. I the operating reserve is used, the value
of the equity base prior to the recognized increase in
value shall be reinstituted until the operating reserve is
again fully funded. The determination of a fully-funded
operating account after its initial establishment shall be
based on the Agency-approved budget in effect at the
then-current time,

2. Upon satisfaction of (c)li and ii above, the Agency
will order the appraisal. Upon receipt and approval of the
new appraisal, the Agency may recognize an increase in
project value and determine the new equity base as the new
appraised value minus all existing debt on the project.

3. Any determination of an increase in investment shall
be prospective only, which includes the year in which the
housing sponsor applies.

(d} The housing sponsor shall be entitled to return on its
investment at rates established in accordance with (e) or (£)
below. It shall eamn a return on any cash portion of its invest-
ment from the date it is actually contributed and on the non-
cash portion of its investment from the date it is used toward
approved project costs,

(e) For housing projects that receive a loan from the Agen-
cy under the New Jersey Urban Multi-family Production Pro-
gram, the rate of return on investment may not exceed 12
percent,

(f) The Agency shall fix, at the time of the closing of the
loan, the rate of return that may be earned or received by the
housing sponsor on its investment on a cumulative but not
compounded annual basis from the development, operation,
sate, assignment or lease of the housing project according to
the following schedule:

1. The Base Rate to be used in calculating the return on
investment pursuant to (c)2 through 6 below shall be equal
to the rate being paid on 30-year treasury bonds at the time
of the mortgage closing. This Base Rate wiil be determined
by the Agency in its sole discretion using any reasonable
source of information,

2. For units occupied by individuals or families who at
the time of occupancy have a household income that is less
than 50 percent of the median income for the area in which
the project is located, the annual rate of return on invest-
ment may not exceed the then applicable Base Rate plus
six percent;

3. For units occupied by families or individuals who at
the time of occupancy had a total household income of less
than 80 percent of the median income for the area, the an-
nual rate of return on investment may not exceed the Base
Rate plus four percent;

4. For all other units financed by the Agency, the annu-
al rate of return on investment may not exceed the Base
Rate plus twa percent,
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5. For developments that have a mix of units serving
populations with an assortment of income ranges, the
Agency shall determine the limit on the rate of return that
may be earned by the housing sponsor by pro-rating the
rate of return based upon the number of units devoted to
the various income levels;

6. If the Agency determines that as a result of re-
strictions on development costs, rents or other factors, that
the actual amount of return on equity which can be paid in
any year will be significantly below that allowed by the
Agency pursuant to 2 through 5 above, the Agency may set
a return on equify limit which may be paid or earned on an
annual, cumulative but not compounded basis, not to ex-
ceed the base rate plus 10 percent.

(g) For assisted living residences (ALRs) that recsive a
loan from the Agency, the housing sponsor may receive a
return on investment annually as follows:

1. The first 20 percent annual return on investment;

2. When an ALR realizes a greater than 20 percent an-
nual return on investment in any given year, a special ser-
vice subsidy fund shall be established and held by the
Agency in which the next 10 percent or any part thereof
above the first 20 percent return on investment shall be
placed for the sole purpose of subsidizing rent and services
to the low and/or moderate income residents of the ALR
who may need assistance;

3. The housing sponsor may receive any and all annual
return on investment that is greater than 30 percent for that
calendar year in which it is earned.

Amended by R.1989 d.259, effective May 15, 1989.
See: 21 NJR. 94¢a), 21 N.LR, 1331(b).

Redesignated old (b) as (¢) with no change in text and added new (b)
regarding loans made under the New Jersey Urban Multi-Family Pro-
duction Program,
Amended by R.1998 d.80, effective February 2, 1998,
Sec: 29 NLJ.R. 3214(a), 30 N.IR. 539(b).

Added (d).
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.JR. 970(a), 37 N.J.R. 2476(a).
Amended by R.2003 d.408, effective November 21, 2005.
See: 37 N.J.R. 2596¢a), 37 N.J.R. 4400(b).

Section was “Housing projects on or after January 17, 1984”; rewrote
the section.

Case Notes

Tax abatement did not vielale constitutional profits and dividends
limitation. Township of North Bergen v. Cily of Jersey City, 232
N.J Super. 219, 556 A.2d 1255 (A.D.1989), certification denied 117 N.J.
632,569 A.2d 1334,

5:80-3.4 Conditions required for distribution

{a) The following conditions must be met before a return
on investment will be authorized by the Agency:

I. A final mortgage closing must be held, unless a
waiver is granted in accordance with (b) below;
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2. The project must be current in all financial obliga-
tions, including debt service, repair and replacement re-
serve and tax and insurance escrows. For purposes of this
paragraph, project reserve accounts shall be considered
current if they are funded to an acceptable level, as deter-
mined by the Agency, in accordance with the Agency’s
funding schedule;

3. Compliance with all repairs required by the Agency
based upon the Agency’s most recent physical inspection
report;

4. All required reports and statements must be submit-
ted by the housing sponsor;

5. Surplus cash must be available at the time of the re-
quest; and

6. The housing sponsor must use forms as required by
the Agency when requesting a return on investment.

(b) The requirement of a final mortgage closing prior to
receiving a return on investment may be waived by the Exec-
utive Director if it is determined that the closing is being de-
jayed due to circumstances beyond the control of the housing
sponsor (for example, construction litigation). In addition to
the need for such a determination, in order to have such re-
quirement waived, the housing sponsor must complete the
following to the satisfaction of the Executive Director:

1. Submission of Development Cost Certification.

7 Submission of Bank Statements on the Construction
Loan Account.

3. Execution of a Memorandum of Understanding set-
ting forth agreement as to the final mortgage amount in-
cluding any funds necessary for final construction payment
and any additional development costs that are approved by
the Agency; and agreement, if applicable, regarding a re-
duction in the original mortgage loan amount.

(¢) In addition to the conditions listed in (a) above, the fol-
lowing conditions shall be met by assisted living residences
(ALRs) before return on investment shall be approved by the
Agency and disbursed to the housing sponsor:

1. The ALR shall have a sustaining occupancy for two
full consecutive years; and

2. The ALR shali have an operating reserve fund with
75 days’ worth of operating expenses, including expenses
of tenants’ meals and basic services.

Amended by R.1998 .80, effective February 2, 1998,
See 20 N.JR. 3214(a), 30 NJR. 339(b).
Added (c).
Amended by R.2000 d.132, effective March 20, 2000.
Seer 32N.ER. 191(a), 32 N.LR. 1065(a). ‘
In (a), added the fast sentence in 2, i erted a new 3, and recodified
former 3 through 5 as 4 through 6.
Amended by R.2005 d.219, effective July 5, 2005.

. See: 37 N.LR. 970(a), 37 N.IR. 2476(a).

Substitted “equity” for “investmen(” throughout.
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Notice of readoption with technical change, effective October 16, 2017,
See; 49 N.LR. 3423(¢).

%:80-3,5 Waiver

If the Agency grants any waiver pursuant to NJ.AC. 580-
19 which by its nature affects a rate of return established by
this subchapter, then the Agency in granting such waiver will
establish a revised rate of return for any affected project.

SUBCHAPTER 4. (RESERVED)

SUBCHAPTER 5. TRANSFER OF OWNERSHIP INTER-
ESTS

5:80-5.1 Definitions

The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context
clearly indicates otherwise:

“Cash proceeds” means that portion of the purchase price
paid by the buyer to the seller in cash equivalent acceptable to
the Agency at closing or in successive years following the
closing as determined by the Agency.

“Closing” means the date on which title or other interest in
the housing project is transferred from seller to buyer.

“Conversion” means transfers involving sale of the housing
project owned by a nonprofit corporation to an ownership
entity having profit motivated status such as a limited part-
nership. :

“pyrchase price” means the cash proceeds plus secondary
financing, if any, plus existing mortgage(s) assumed by the
buyer.

“Secondary financing,” both secured and unsecured, means
any portion of the purchase price that is not paid in cash pro-
ceeds or by assuming an existing indebtedness. Secondary
financing will be permitted as set forth in N.J AC 5:80-5.7.

«geller” means the existing mortgagor and owner of the
housing project having a loan from the Agency.

Amended by R.1990 d.504, effective October 15, 1990,
See: 22 N.IR. 1971(a); 22 N.JR, 3220(a). ' .

Definition for conversion amended; definitions for development costs,
housing project, limited dividend corporation, net proceeds, resyndica-
tion and transaction cost deleted.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.IR. 970(a), 37 N.J.R. 2476(a).
Deleted “Agency”.
Notice of readoption with technical change, effective October 16, 2017.
See: 49 N.JR. 3423(c).
Amended by R.2018 d.132, effective July 2, 2018
See: 40 N.J.R. 1595(a), 50 N.LR. 1479(a).
Deleted definition “Portfolio Reserve Account”.
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5:80-5.2  General policy

() To be effective, all proposed changes in ownership in-
terests of an Agency-financed housing project must receive
the prior review and written approval of the Executive Direc-
tor.

(b) The prior specific review and approval of the Agency
members is required if a proposed change involves a general
partner, or shareholder with more than a 10 percent interest,
or where the change involves a transfer of control of the
housing sponsor.

{c) Changes in ownership processed under these rules shall
not result in a modification of the statutory, regulatory or con-
tractual requirements governing the housing sponsor and
housing project except as may be provided in cases of pre-
payment pursuant to N.J.A.C. 5:80-5.10.

(d) The Agency is under no obligation to approve the
transfer or resale, unless the proposed buyer has the financial
sufficiency, organizational capabilities, background and pre-
vious housing experience that will help ensure that the buyer
will be capable of operating the project.

(e) The approval of the Public Housing and Development
Authority must be obtained where necessary pursuant to the
Limited-Dividend Nonprofit Housing Corporations or Asso-
ciations Law, N.J.S.A. 55:16-1 et seq. (repealed by P.L. 1991,
¢. 431, § 20) (Limited Dividend Law).

Amended by R.1990 d.504, effective October 15, 1990,
See: 22 N.LR. 1971(z), 22 N.J.R. 3220(z).

Text at (b) amended to include sharcholder and transfer of conirol ex-
ception added (o (d); provision on general partner’s withdrawal Federal
subsidy contract deleted at (e) and .

Amended by R.1995 d.247, effective May 15, 1995,

See; 27 N.J.R. 265(n), 27 N.JR, 1977(b).

Amended by R.2005 d.219, effective Tuly 5, 2005,

See: 37N.LR. 970(a), 37 N.JR. 2476(a).

Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).

5:80-53 Applicability

(a) The regulations in this subchapter are applicable in
their entirety to all proposed changes to or transfers of owner-
ship interests except the following:

1. Changes or transfers that are fully encompassed by
the separate regulations involving nonprofit conversions
(N.JA.C. 5:80-6). The conversion regulation shall be ap-
plicable to transfers involving conversions unfess the
Agency determines that such treatment would jeopardize
the viability of the housing project, in which case the
Agency, in its discretion, may apply these regulations to
such conversion. In the event, however, of any conflict or
inconsistency between the provisions of these regulations
and N.JLA.C. 5:80-6 as it applies to such conversion, the
provisions of N.J.A.C. 5:80-6 shall control;

2. Changes or transfers that represent the first sale of
partnership or shareholder interests in order to provide
syndication proceeds on nonprofit conversions, provided
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such sale occurs within nine months of the conversion clos-
ing;

3. Changes or transfers for projects that had profit mo-
tivated ownership status at initial mortgage closing and
where such changes or transfers occur within three months
of the Agency’s recognition of completion of construction
or rehabilitation of the project for projects receiving both
construction and permanent financing or within three
months following the mortgage closing for projects receiv-
ing permanent financing only;

4. In the case of proposed changes or transfers of own-
ership of assisted living residences (ALRs), if any provi-
sion(s) of this chapter are in conflict with any provision(s)
of N.JA.C. 8:36 the provision(s) of N.JAC. 836 shall
govern,

(b) Changes or transfers that fall within (2)2 and 3 above
shall be governed by the general policy as set forth in
N.JLA.C. 5:80-52 as well as the required documents submis-
ston set forth in N.JA.C. 5:80-5.6(a) for a modified review,
In addition, the fee set forth at NJ.A.C. 5:80-5.9(a)3 shall
apply except that in no event shall the fee be less than $1,000,

(c) The rules within this subchapter shall also be applica-
ble to changes or transfers in ownership in cooperative or
condominium projects financed by the Agency.

Amended by R.1985 d.241, effective May 20, 1985,
See: 17N.JR. 505(a), 17 N.JR. 1258(b).

Old text deleted and new text substituted,
Amended by R.1990 d.504, effective October 15, 1990,
See: 22 N.J.R. 1971 (a), 22’ N.J.R. 3220(a).

Examples deleted from (a); exception at (2)3 clarified; lower limit of
fee in (b) set at $1,000: (c} added.
Amended by R.1998 d.80, effective February 2, 1998,
See; 29 N.JR, 3214(a}, 30 NJR. 339(b).

In (a), added 4.
Amended by R.2005 4.219, effective July 5, 2005,
See: 37N.JR. 970(a), 37 N.J.R. 2476(a).

5:80-5.4 Procedure

(a) The seller must initially submit to the Executive Direc-
tor a written request for approval of any proposed change in
ownership. The request must contain a detailed description of
the terms of sale or other ownership changes and a statement
of the reasons for the proposed sale, The seller must also
identify in detail and in a written report, the present physical,
financial, management and tenant needs of the housing pro-
ject. The Agency will review this report for completeness and
accuracy, may require additional information or revisions to
the report and may conduct its own review of the housing
project’s condition and operation.

(b} All essential parties within the seller's orgatization
documents must approve the transfer or sale. An affidavit and
opinion of the seller’s legal counsel must be submitted to the
Agency as proof of the legality of the transfer pursuant to the
seller’s Partnership Agreement or any other document and all
applicable laws and regulations. An opinion of the buyer's
legal counsel may also be requested by the Agency.
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(c) In selecting the prospective buyer, the seller may solicit

-, as many proposals as it deems necessary. Bidding is not re-

¢ quired. The seller may negotiate among prospective buyers to

" obtain the best financial package/offer. Full and complete

disclosure as to the nature and amount of the transaction must
be made in writing o the Agency.

(d) As a condition of approving the transfer, the Agency
will require that the housing project be restored to sound
physical condition in accordance with the report submitted by
the seller and the independent review by the Agency. De-
ferred maintenance must be corrected at the time of transfer
unless otherwise approved by the Agency. Necessary repairs
and capital improvements must be completed within a time
frame acceptable to the Agency. A schedule for performing
the work and a letter of credit or bond in the amount needed
to complete the work must be provided to the Agency at clos-

ing.

(¢) Cash contributions must be sufficient to fund both im-
mediate and anticipated reserve needs. The mortgage and ali
fees and charges due the Agency must be current at the time
of closing. All housing project reserve accounts must be
funded to an acceptable fevel, as determined by the Agency,
within 12 months from the date of transfer in accordance with
the Agency’s repair and replacement funding schedule.

(f) Contributions toward the purchase price from any
sources other than cash proceeds must be identified.

(g) Upon assignment and assumption of the Agency’s
mortgage, modifications shall be made to the mortgage clear-
ly specifying the Agency’s right to enforce these regulations,

Amended by R.2005 d.219, effective July 5, 2003.
See: 37 N.].R.‘97G(a), 37 N.IR. 2476(a).

5:80-5.5 Scope of review

(a) The scope of the Agency’s review of transfer depends
on the nature of the interest to be transferred. A transfer of 90
percent or more of the ownership interest requires full review.
Full review is also required in the following instances.

1. Transfer of title from the seller to any other party;

2. Any conveyance or attempted conveyance by land
contract;

3. Transfer of 90 percent or more of the interest in the
partnership/owner within a five year period;

4, A change in general pariners or management control
of the owner.

(b) In other cases, the Agency in its discretion may con-
duct a modified review.
5:80-5.6 Required docaments

© (a) Required documents for a modified review must be sat-
isfactory to the Agency and include at least the following;
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1. Administrative questionnaires for buyer,
2, Complete description of the transaction;

3. Copy of Partnership Certificate with proposed revi-
sions;

4. Any other documents determined by the Agency to
be necessary.

(b) The following additional documents may be required
for full review:

1. Previous Participation Certificates (form 2530) for
buyer;

2. Experience questionnaire for buyer,
3. Buyer's certified financial statements;

4. Legal opinion from seller’s attorney and, if request-
ed by the Agency, from buyer’s attorney,

5. Appraisal of property;
6. Physical inspection report approved by the Agency;

7. TFinancial report on project operations approved by
the Agency.
Amended by R.1983 d.241, effective May 20, 1985.
Seer 17N.JR 505(a), 17 NLLR. 1258(h).
Section substantiatly amended.
Amended by R.2005 d.219, effective July 5, 2005,
See: 37 NLJ.R. 970(a), 37 N.J.R. 2476(a).
Tn (b), substituted “from” for “for” in 4.
Notice of readoption with technical change, effective October 16, 2017.
See: 49 N.IR. 3423(c).

5:80-5.7 Secondary financing

(a) Secondary financing, representing a portion of the pur-
chase price may be permitted by the Agency. However, the
following limitations exist where secondary financing is an
element of the transaction:

1. The Agency will review and may restrict all second-
ary financing particularly where the secondary financing is
secured by a fien on the project;

2. Repayment of secondary financing cannot be taken
into consideration in determining the rents to be charged
tenants; '

3, The second mortgage, security agreement, or any
other debt instrument must be subordinate to any. existing
mortgage of the Agency,

4. In the event of a declaration of default on any exist-
ing mortgage held by the Agency, the secondary financing
debt and all rights thereunder to rent or any other project
income or assets shall be assigned to the Agency.

Notice of readoption with technical change, effective October 16, 2017,
See; 49 N.JR. 3423(c).
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5:80-5.8 Return on equity

(a) The buyer shall assume the same rate of return on equi-
ty that the seller had. The buyer’s equity in the housing pro-
ject shall be determined in accordance with N.JA.C. 5:80-
3.3(a).

(b) The seller shall be limited to a cumulative, but not
compounded, return on its equity, from project operations or
sale, at the rate of return as determined by N.J.A.C. 5:80-3
and set forth in the mortgage and other contractual documents
between the seller and Agency.

1. Upon sale or other disposition of the project or any
interest therein, the seller shall be entitled to a return of its
equity in the project and any accrued but undistributed re-
turn on its equity. Such return shall be conditioned upot
the Agency’s mortgage and any other supplemental project
financing from the Agency or other governmental agency
or department being assumed by the buyer, and further
conditioned upon the making of any required project re-
pairs or improvements, pursuant to N.J.A.C, 5:80-5.4(d),
and the payment of all amounts due the Agency and the
funding of reserves pursuant to N.JA.C. 5:80-5.4(c). The
seller shall not be entitled to or paid any return until such
conditions have been met. The seller’s equity in the project
shall be determined in accordance with N.JA.C. 5:80-
3.3(a).

2. Upon sale or other disposition of the project or any
interest therein, the seller is not entitled to and may not re-
tain or be paid any more than its equity in the project plus
any accrued but undistributed return on its equity. Any
amounts realized in excess of the aforementioned amounts
less the total of the amounts listed below shall be paid into
the Multi-family Rental Investment Program:

. Any amount of the purchase price that is paid or
escrowed in an Agency controlled account for repairs or
improvements pursuant to N.J,A.C. 5:30-5.4(d);

ii. Any amounts paid to fund reserves pursuant to
N.JA.C. 5:80-5,4(e); and

iii. Any mortgages or other supplemental financing
from the Agency or other governmental agency or de-
partment that are paid or assumed upon transfer,

3. Funds paid into the Multi-family Rental Investment
Program shall be used as provided therein or in the case of
a housing sponsor organized under N.J.S.A. 55:16-1 et
seq., such excess shall be distributed pursuant to said Act,
The funds deposited into this program shall be used for the
purpose of providing loans to rental projects meeting low
and moderate income needs.

4. In cases where the sale or other disposition of the
praject includes a permitted prepayment of the Agency
mortgage, return on equity shall be governed by the provi-
sions of N.J.A.C, 5:80-5.10(b).
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Amended by R.1990 d.504, effective October 15, 1990,
See: 22 N.J.R. 1971(a), 22 N.J.R. 3220(a).

References to rate of return on equity amended to conform to applica-
ble statutes, in accordance with New Jersey Supreme Court holding in
Lower Min Street dssociates v, New Jersey Housing and Mortgage
Financing Agency, 114 N.J, 226 (1989).

Amended by R. 1995 d.247, effective May 15, 1995,
See: 27 N.J.R. 265(a), 27 N.J.R. 1977(b).
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.JR. 970(a), 37 N.JR. 2476(a).

5:80-59 Required payment and repayments

(a) At closing, the following payments and repayments are
required:

1. The buyer shall submit with its request for review, a
non-refundable fee of $5,000 which will be applied at clos-
ing toward any payment or repayments due,

2. The seller shail pay to the Agency, as a processing
fee, an amount as determined by the Agency, to reimburse
the Agency for its administrative cost in processing the
seller’s request to transfer ownership of the project or any
interest therein.

3. Any outstanding supplemental financing must be
paid at closing, unless the Agency determines the financial
viability of the project is not jeopardized by the continua-
tion of such supplemental financing and the buyer assumes
all supplemental financing,

(b) The Portfolio Reserve Account is a fund previously es-
tablished by the Agency to provide support for any project
financed by the Agency that is in need of financial assistance.
The source of such fund was previously codified at (a)!
above, which was deleted effective July 2, 2018, The Portfo-
lio Reserve Account, and any interest or investment income
earned thereon, may be used, at the Agency’s discretion, to
fund debt service arrears and other operating deficits, capital
improvements, and repairs of any project that cannot fund
these items from normal project income. The Portfolio Re-
serve Account enables the Agency to assist projects in main-
taining physical and fiscal viability, so as to preserve the
housing units at rents that are affordable to low- and moder-
ate-income families, Eligibility for assistance from the Porifo-
lio Reserve Account shall be subject to the terms and condi- _
tions as determined by the Agency.

Amended by R.1990 d.504, effective October 15, 1990,
Sce: 22 N.JR. 1971{a), 22 N.J.R. 3220(a).

References to fees amended to conform to applicable statutes, in ac-
cordance with New Jersey Supreme Court holding in Zower Main Street
Associates v. New Jersey Housing emd Morigage Financing Agency, 114
N.J. 226 (1989); contribution to Portfolio Reserve Account required in

b

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.JR. 970(a), 37 N.IR, 2476(a).
Amended by R 2018 d.132, effective July 2, 2018.
See: 49 N.JR. 1595(a), SON.LR 1479(a).

Deleted former (a)?: recodified (a)2 through (a)4 as (a)1 through (2)3;
and in (b), inserted the first occurrence of “previously”, inserted the
second senlence, inserted a comma following “viability”, and substituted
“enables” for “will enable”,

80-14



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-5.10

Case Notes
Regulation limiting profits on project financed by state Housing and

i Mortpage Finance Agency was invalid, Lower Main Street Associates v,

New Jorsey Housing and Mortg. Finance Agency, 114 NI 226, 553
A.24 798 (1989).

Regulation imposing fees on seflers was invalid. Lower Main Street
Associates v, New Jersey Housing and Mortg. Finance Agency, 114 N.J.
226, 5353 A.2d 798 (1989).

Prepayment regulations do not violate the tetms of the N.J. Housing
and Morigage Finance Agency, ate statutorily authorized, and do not
violate plaintiff’s constitntional rights; regulation imposing closing fees
is unreasonable and thus invalid. Lower Main Street Assoc. v. N.I.
Housing and Mortgage Finance Agency, 219 N.LSuper. 263, 330 A 2d
324 (App.Div. 1987) affirmed in part, reversed in part 114 N.& 226, 353
A.2d 798,

5:80-5.10 Prepayment

(a) Prepayment of the mortgage loan made by the Agency
is prohibited, except.as permitted in (b) below.

(b) Prépayment of the Agency mortgage loan will be per-
mitted, with the prior written approval of the Agency’s Exec-
utive Director, Deputy Executive Director, Chief Financial
Officer, or. Chief of Legal and Regulatory Affairs, provided
all of the following conditions are met:

1. Sponsors of projects may prepay the mortgage at any
time following the 15-year period following the date of the
mottgage closing. However, any such prepayment shall be
conditioned upon the housing sponsor’s agreement that: the
Agency policies on tax, insurance, and repair and replace-
ment reserves; the provisions of N.L.S.A. 55:14K-7b; and
the statutory provisions at N.J.S.A. 55:14K-1 et seq,, and
the corresponding rules under this chapter regarding tenant
income eligibility, tenant selection, rent increases, certifi-
cation/recertification of income, affirmative fair housing
marketing, transfer of ownership interests, and return on
equity (except as modified by (b)7 below) shall continue to
be applicable in their entirety to the sponsor, project and
tenants residing therein until the original expiration date of
the original mortgage loan. Such prepayment shall also be
conditioned upon the agreement of the sponsor to pay the
servicing fees and charges currently being paid by the
sponsor under the mortgage documents, through the re-
mainder of the original mortgage term, in order fo cover
the administrative costs of the Agency in monitoring the
statutory and regulatory controls that will continue to apply
to the project. The Agency may require housing sponsors
to execute a deed restriction or other appropriate agreement
upon prepayment whereby the sponsor acknowledges the
continuing statutory and regulatory control of the Agency
and its obligation to pay fees and charges determined by
the Agency.

2. Any repairs or improvements pursuant to N.J.AC.
5:80-5.4(d) must be made prior to prepayment of an
amount sufficient to fund such repairs or improvements
must be paid into an Agency-controlled escrow account or
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Agency-approved construction funding account upon pre-
payment.

3. All fees and charges due the Agency must be paid
prior to prepayment,

4. All supplemental financing on the project provided
by the Agency or other State agency must be prepaid, un-
less prohibited by the terms of that supplemental financing
or by (c) below or any other applicable law or regulation.

5. After prepayment, in implementing the provisions of
N.J.S.A. 55:14K-7 b, the Agency will require the follow-
ing:

i, Submission of an annual budget;

ii. Submission of annual audited financial state-
ments,

iii. Annual physical inspections conducted by the
Agency.

6. The Agency reserves the right to implement any of
the additional provisions of N.J.S.A. 55:14K-7b, if deter-
mined by the Agency to be needed to preserve the financial
viability of the project or its status as a low-and moderate-
income project, to maintain the physical condition of the
project or to help ensure the safety and well-being of the
tenants residing at the project.

7. After prepayment, return on equity rules at N.JAC,
5:80-3 shall continue until the expiration of the original
mortgage term or until the owner funds an operating re-
serve account, whichever is sooner. Upon funding of an
operating reserve account, return on equity rules shall ter-
minate. The operating reserve shall be equal to three
months of operating expenses (for senior citizen projects)
or six months of operating expenses (for family projects),
which includes debt service and reserve payments. The
three/six months of operating expenses shall be calculated
based on the Agency-approved annual budget. Once estab-
fished, interest earned on a fully-funded operating reserve
account may be withdrawn by the owner upon written re-
quest to and verification by the Agency that the account is
fully-funded. If the operating reserve is thereafter used, re-
turn on equity rules shall be reinstituted until the operating
reserve is again fully-funded. The determination of a fully-
funded operating account after its initial establishment
shall be based on the Agency-approved budget in effect at
the time the project first established the operating reserve
account.

8. Additional mortgage financing placed on the project
upon prepayment, or otherwise during the Agency’s con-
tinued statutory and regulatory oversight period pursuant to
(b)1 above, shall be subject to Agency staff’s prior deter-
mination of continued project financial feasibility through-
out the remainder of such period.

(c) Notwithstanding (b) above, prepayment shali not be
approved ot permitted in cases that would:
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1. Cause the Agency to be in default under its obliga-
tions to the bondholders of the bonds issued to finance the
project;

2. Jeopardize the continuing tax exempt staius of the
bonds; or

3. Reduce or terminate subsidies to the project such as
HUD Section 8 or Section 236, unless a reduction or ter-
mination is imposed by HUD or other issuing authority and
results in a renewal of the subsidy or in a new subsidy to
the project that will be sufficient to maintain the financial
viability of the project through the end of the original
mortgage term.

(d) Upon prepayment of the Agency mortgage as provided
in (b) above, the Agency will endorse the mortgage for can-
cellation so the Sponsor may cancel it of record. In addition,
upon prepayment, the statutory and regulatory controls of the
Agency at N.J.S.A. 55:14K-1 et seq. and this chapter shall
terminate for the Housing Sponsor and project, except for
those preserved by (b)1 above. The termination of the Agen-
cy’s statutory and regulatory controls shall not affect the re-
quirements, restrictions and obligations of Housing Sponsors
as mandated by N.J.S.A. 55:16-1 et seq. or any other applica-
ble statute under which the corporate entity of the Housing
Sponsor was created.

(e) The .provisions of this section regarding prepayment
shall not apply to projects financed under the Agency’s New
Jersey Urban Multi-Family Production Program (JUMPP),

() The provisions of this section that impose conditions
on prepayment regarding Agency policies on the insurance
and repair and rteplacement reserves, the provisions of
N.JS.A. 55:14K-7b, and the regulations on transfer of owner-
ship interests and return on equity shall not be applicable to
projects financed between October 15, 1990 and January 17,
1995,

(g) Al prepayment requests shall be accompanied by a
non-refundable processing fee of $5,000 payable to the
Agency, except that such prepayment processing fee shall not
be applicable where the prepayment is to occur simultaneous-
ly with a transfer of ownership necessitating a full review as
set forth in this subchapter.

Antended by R.1990 d.504, effective October 15, 1990,
See: 22 N.LR. 197Ka), 22 N.IR, 3220(a),

Excegitions to prepayment prohibition added, in acoordance with New

Jersey Supreme Court holding in Lower Main Street Associates v. New
Jersey Housing and Mortgage Finance 4 genicy, 114 NI 226 (1989).
Amended by R.1995 d.20, effective January 17, 1995,
See: 26 N.LR. 1187(), 27 N.LR. 321(b).
Amended by R, 1995 d.247, effective May 15, 1995,
See: 27 N.JR. 265(a), 27 N.LR. 1977(ly,
Amended by R.2003 d.88, effective March 3, 2003,
See: 34 N.IR, 3415(a), 35 N.LR. 1267(h).

In (g}, rewrote 3.

Amended by R.2005 d.197, effective June 20, 2005,
See: 37 NJR. 569(a), 37 N.J.R. 2203(a).

In (b}, rewrote 4; in (c), substituted “that” for “whicl” following
“permitied in cases” in the intoductory paragraph; in (f), substituted
“that” for “which” preceding “impose conditions on prepayment”,
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Amended by R.2003 d.219, effective July 5, 2005,

See: 37NLR. 970¢n), 37 N.LR. 2476(a).

Amended by R 2019 d.093, effective Seplember 3, 2019,
See: 51 N.JR. 394(a), 51 N.LR. 1420(n).

In the introductory paragraph of (b), substituted “Agency’s Executive
Director, Deputy Executive Director, Chief Financial Officer, or Chief
of Legal and Regulatory Affairs” for “Agency”; in (b}, substituted “15-
year” for “20-year”, deleted “and” preceding “wansfer”, inserted “and
retuen on equity {except as modified by (B)7 below)”, and inserted a
comma following “insurance” and “et seq.”; in (b)2, substituted “Agen-
cy-controlled” for Agency controlled” and inserted “or Agency-
approved construction funding account™; in the introductory paragraph
of {b)3, updated the N.J.S.A. cite and deleted “initially™ preceding “re-
quire”; in {c)3, inserted “or in a new subsidy™; and added (b)8 and (g).

Case Notes

Regulation preventing prepayment of morigage loans without agency
approval was invalid. Lower Main Street Associates v. New Jersey
Housing and Mortg. Finance Agency, 114 N.J, 226, 353 A.2d 798
(1989),

Prepayment regulations do not viotate the ferms of the N.J, Housing
and Mortgage Finance Agency, are statutorily authorized, and do not
violate plaintiff’s constitutional rights; regulation imposing closing fees
is unreasonable and thus invalid, Lower Main Street Assoc. v. N.J.
Housing and Mortgage Finance Agency, 219 N.J.Super. 263 (App.Div.
1987), affirmed in part, reversed in part 114 N.J, 226, 553 A.2d 798,

5:80-5.11  Approval and disclosure requirements

(a) The Agency specifically reserves the right to investi-
gate and disapprove any prospective buyer or any other party
involved in the transaction including without limitation all
limited and general partners, attorneys, syndicators, brokers
or consultants, as well as any partners or shareholders thereof.
Prior to its approval, the Agency may require any party to
disclose such information as may be reasonably related to the
transaction and may require any party to sign such waivers,
releases or affidavits as may be necessary to authenticate or
investigate the information requested.

(b) All reviews, inspections, reports and other determina-
tions received pursuant to these regulations shall be subject to
final review, approval and determination by the Agency.

SUBCHAPTER 6. USE OF FUNDS FROM SALE OF
PROJECTS OWNED BY NONPROFIT CORPORA-
TIONS TO LIMITED PARTNERSHIPS

5:80-6.1 Definitions

The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context
clearly indicates otherwise.

“Community Development Escrow” or “CDE” means thai
fund established pursuant to a conversion, intended primarily
for use in assisting community improvements, activities, or
services related to a project.

“Conversion” means the overall transaction by which own-
ership of a project was transferred from a nonprofit entity to a
profit-motivated partnership.
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“Development Cost Escrow” or “DCE” means that fund es-

~, tablished pursuant to a converston, intended primarily for use
’ in improving or supporting a project itself.

“Nonprofit” means the nonprofit owner of a project that
conveyed its interest in the project and assigned its Agency
mortgage on the premises to a profit-motivated partnership.

“QOperating deficits” means all obligations, to the extent
such obligations have not been or will not be paid in tull out
of operating income, arising out of the management and oper-
ation of the project, including without limitation:

I. Reserves, escrows or fees required by the Agency or
by taw;

2. Taxes or payments in lieu of taxes;
3. Utility bills;

4. Legal, accounting and other professional fees in-
curred by the partnership which have received prior ap-
proval by the Agency,

5. Insurance premiums, and
6. Judgments or setttements approved by the Agency.

“Partnership” means a profit-motivated limited partnership
that has qualified as a limited dividend housing association
pursuant to the New Jersey Limited-Dividend and Nonprofit

*. Housing Corporations and Associations Law, NJ.S.AL 35:16-
71 et seq. (Limited Dividend Law), repealed by P.L. 1991, c.

431, § 20, and that has taken title to a project from a nonprofit
entity.

“Project Subsidy Reserve Fund” or “PSR” means that fund
established pursuant to a conversion, intended primarily for
maintaining the operative viability of Section 236 projects.

“Surplus cash” means funds, including funds in the DCE
and CDE accounts, available after payment of equity distribu-
tions, project expenses and operating deficits, including the
full funding of all required reserve accounts and proposed
capital improvements, plus:

1. Two to six months of the annual budgeted project
expense for senior citizen projects; or

2. Four to 12 months of the annual budgeted project
expense for family projects.

Amended by R.1985 d,241, effcctive May 20, 1985,
See: F7NLIR. 505¢a), 17 NJR. 1258(b).

Added definition “Commitment Letter”.
Amcnded by R.1989 d.524, effective October 2, 1989,
See: 21 N.LR, 1509(b), 21 N.1.R. 3090(a).

Added new definitions: “Multi-Family Rentat Investment Program”
and “Surplus cash.”

Revised “Portfolioc Reserve Accownt” definition by specifying the
purpose of PRA fund. Added new language: “for the primary ____ afore-
said purposes.”

. Amended by R.2005 d.219, effective July 5, 2005.

¢ See: 37 N.ELR. 970(a), 37 NJR. 2476(a).

Rewrote the section.
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Amended by R.2018 d.132, effective July 2, 2018.
See: 49 NLR. 1595(a), 50 N.J.R. 1479(a).
Rewtrote the seetion.

5:80-6.2 Scope

Prior to the repeal of the Limited Dividend Law, a number
of Agency-financed housing projects were sold by their non-
profit sponsors to lmited partnerships formed pursuant to the
Limited Dividend Law. As a result of those transactions, des-
ignated funds were deposited into certain accounts for the
primary purpose of financing projects and community activi-
ties and services. The provisions of this subchapter are in-
tended primarily to set forth the permissible uses of and the
procedure for accessing the funds remaining in and accruing
to those accounts,

Amended by R 1985 ¢f.241, effective May 20, 1983.
See: 17 N.LR. 505¢a), 17 NJ.R. 1258(b).
Deleted “purchase agreement” and substituted “Cominitment Letter”,
Amended by R,2005 d.219, effective July 5. 2005,
See: 37 NLLR. 970¢a), 37 N.J.R. 2476(n).
In (a), substituted “project” for “development”.
Repeal and New Rule, R.2018 d. 132, effective Tuly 2, 2018,
See: 49 N.LR. 1595(a), 50 N.1R. 1479(=a).
Section was “Procedires”.

5:80-6.3 Annual adminisirative fee

Unless otherwise provided for by agreement, each project
that has been subject to a conversion shall pay to the Agency
an annual administrative fee of $3,500 from the principal
and/or interest income on the escrow accounts in such mantier
as shall be determined by the Agency.

Amended by R.2005 d.219, effective July 5, 2003,
See: 37 NLLR. 970(s), 37 N.LR. 2476(a).
Repeal and New Rule, R 2018 ¢.132, effective July 2, 2018,
See: 49 N.J.R. 1595(a), 50 N.JR. 1479(a).
Section was “Determination of total development cost”.

5:80-6.4 Use of funds with regard to projects subsidized
under Section 8

() With the approval of the Agency, the principal of the
Development Cost Escrow shall be used to fund debt service
arrearages and other operating deficits at the project, includ-
ing appropriate funding of required reserve accounts as de-
termined by the Agency and for such other purposes as may
be approved by the Agency that wiil improve the financial
viability or physical structure of the project or increase tenant
safety and/or comfort.

(b) With the approval of the Agency, the principal of the
Community Development Escrow shall be used for any use
permitted under (a) above or to increase amenities of the pro-
ject; reduce maintenance and replacement costs of the project;
provide or assist desirable social services benefiting the resi-
dents of the project or the community in which it is located;
and finance various community development activities in the
community in which the project is located. ‘
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The follewing annotation applies (o NJ A.C. 5:80-6.4 prior to ils repeal
by R2018d 132

Amended by R.2005 d.219, effective July 3, 2003,
See: 37 N.JR, 970(a), 37 NLAR. 2476(x).

In (a), rewrote the first sentence in 2 and substituted “of” for “on” fol-
lowing “effect” in 6iv,

The following annolations apply to NJAC. 5:80-6.4 subseqrient fo jts
recodification from NJA.C. 5:80-6.5 by R.2018 d.132;

Amended by R. 1989 d.524, effective October 2, 1989,
See: 21 N.J.R. 1509(b), 21 N.LR. 3090¢a).
Changed text (o “project” from “development” throughout.
I (@)1 added “including . . . determined by the Agency.”
Amended by R.2005 d.219, effective July 5, 2003,
See: 37 N.LR. 970(ay, 37 N.LR. 2476(a),
Recodifted from N.J.A.C. 5:80-6.3 and amended by R.2018 d.132, effec-
tive July 2, 2018,
See: 49 N.JR. 1595(a), S0 N.JR. 1479(a).
Rewrote the scction. Former N.LA.C. 5:80-6.4, Required fees and re~
payments, repealed.

5:80-6.5  Use of funds with regard to projects subsidized
under Section 236 Interest Reduction Program

{a) This section is promulgated to recognize the essential
difference between the Section 236 and Section 8 Programs.
In projects subsidized through interest reductions, tenants
must bear the full responsibility for all other operating costs.
Accordingly, after certain required payments, all proceeds of
the sales of Section 236 projects were primarily pledged to
easing the burden on the tenants by subsidizing repair and
maintenance or operating costs. If, however, the housing
sponsor of a Section 236 project can demonstrate that the
project is in sound physical and financial condition and will
likely remain so for the foreseeable future, a portion of the
proceeds or investment income on the proceeds may be de-
posited into a CDE,

(b) The income and principal of a Project Subsidy Reserve
may be utilized in the following manner:

L. First to pay any existing operating deficits, including
debt service arrearages, of the project;

2. To fund any capital improvements or repairs that are
required for the viable operation of the project and cannot
be funded out of other reserves at the project;

3. To provide an additional source of operating revenue
to assist in financing the normal operations of the project,
including debt service, so that future rent increases can be
moderated or so that rents may be maintained, to the extent
feasible, at a level that is appropriate to the tenant popula-
tion for which the development is intended;

4. After the project sponsor has demonstrated to the
satisfaction of the Agency, based on information required
under (b)4i through iv below, that the funds in the PSR are
not required for any of the purposes listed in (b)1, 2, or 3
above and will not be so required for the foreseeable future
and after payment of the annual administrative fee to the
Agency has been funded, a portion of these funds or the in-
vestment income thereon may, at the request of the spon-

sor, be deposited into a CDE. If such a request is made, the.

Supp. 9-3-19

project sponsor shall submit, and the Agency shall consid-
er, the following information:

i.  Operating revenue and expense projections for-
the project for the next five years:

ii. The rents expected to be charged at the project
assuming reasonable annual increases for five years;

iii. The rents charged and expected to be charged at
comparable projects; and

iv. The effect of the requested action on (b)4i and ii
above,

Amended by R 1989 d.524, effective October 2, 1989,
Seer 21 NLR. [509(b), 21 N.LR. 3090¢a).

In (b): deleted “of the fees” in regard fo payments.
Amended by R.2005 d.219, effective July 5, 2003,
See: 37 N.J.R. 970(a), 37 N.JR. 2476(a).

In (b), inserted “of (he amounts” foltowing “afier payment” and sub-
stituted “of” for “on” in the introductory paragrapk; substituted “project”
for “development” throughout,

Recodified from N.J.A.C. 5:80-6.6 and amended by R.2018 d.132, effec-

tive July 2, 2018,

See: 49 N.JR. 1593(a). S0 N.JR. 1479(a).

Rewrote the section. Former N.JLA.C. 5:80-6.5, Use of funds will re-
gard to projects subsidized under Section 8, recodified fo NJAC. 5:80-
6.4,

5:80-6.6 lnvestment income earned on the PSR, DCE,

and CDE

(a) After payment of the annual administrative fee speci-
fied in NJA.C. 5:80-6.3 has been funded, the investment
income earned on the DCE and CDE may be used:

1. To fund current operating deficits and/or arrearages,
including debt service arrearages, of the project,

2. To pay the partrers a return on equity to the extent
allowed by law and to the extent not paid from operating
revenues of the project, but only if there are no operating
deficits or arrearages at the project; and

3. In accordance with the designated uses of the ac-
counts or for other purposes requested by the project spon-
sor and approved by the Agency.

(b) After funding the uses described in NJA.C. 5:80-
6.5(b)1, 2, and 3 and the annual administrative fee specified
at N.J.A.C. 5:80-6.3, the investment income on the PSR may
be utilized in the manner set forth in (a) above.

Amended by R.2005 d,219, effective Tuly 5. 2005,
See: 37 N.JR, 970(a), 37 N.JR. 2476(a). -

Substifuted “project” for “development” throughout.

Recodified from M.J.A.C. 5:80-6.7 and amended by R.2018 d.132, elfec-

tive July 2, 2018.

See: 49 N.JR. 1595(a), 50 N.F.R. 1479(a).

Section was “Investment income carned on the PSR, DCE and CDE”.
Rewrote the section. Former N.J.A.C. 5:80-6.6, Use of funds with regard
fo projects subsidized under Section 236 Interest Reduction Program,
recodified to N.J.A.C. 5:80-6.5,
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5:80-6.7 Use of DCE and CDE for development of hous-
ing

(a) In addition to the uses permitted under N.J.A.C. 5:80-
6.4, 6.5, and 6.6, housing sponsors, or the authorized entity
within the housing sponsor’s organizational structure with
financial control over the DCE and/or CDE accounis, may,
with Agency approval, use DCE and CDE funds, and interest
thereon, for the development, operation, maintenance, cotl-
struction, rehabilitation, or improvement of or investment in
additional housing within the State. DCE and CDE funds may
only be used for such purposes if the Agency determines that
DCE and CDE funds are not needed to ensure the financial
viability or physical structure of the project. This includes,
but is not limited to, a finding by the Agency that the project
has surplus cash and that DCE and CDE funds are not needed
for providing an additional source of operating revenue to
assist in financing any other aspect of the current or future
operations of the project.

(b) Housing sponsors, or the authorized entity within the
housing sponsor’s organizational structure with financial con-
trol over the DCE and/or CDE accounts, may use DCE and
CDF funds as specified in (a) above or may deposit DCE and
CDE funds with the Agency to be used by the Agency itself
or by the Agency in conjunction with other developers for the
purposes and under the conditions outlined in (a) above.

New Rule, R.1989 d.524, effective October 2, 1989,
See; 21 NLIR. 1509(b), 21 N.LR. 3090(a).
Renumbered 5;80-6.8, “Additional terms of purchase,” to 6.9
Amended by R.2000 d.132, effective March 20, 2600,
See: 32 N.LR. 191(a}, 32 N.J.R. 1065(a).
Recadified from N.J.A.C. 5:80-6.8 and amended by R.2018 d.132, effec-
tive July 2, 2018,
See: 49 NLJR. 1595(a), 50 N.I.R. 1479(a).
Rewrote the section. Former N.J.A.C. 5:80-6.7, Investment income
earned on the PSR, DCE and CDE, recodified to N.J.A.C, 5:80-6.6.

5:80-6.8 Tax obligations

The partnership shall be responsible for all tax conse-
quences arising out of the sale of the project.

Renumbered from 5:80-6.9 by R,1989 d.524, effective October 2, 1989.
See: 21 NLLR, 1509(b), 21 N.L.R. 30%90(a).
Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.ILR. 970(a), 37 N.ILR. 2476(a}.
In (&), substituted “project” for “profit”.
Recodified from N.JA.C. 5:80-6,10 and amended by R.2018 4.132,
effective July 2, 2018.
See: 49 N.JR. 1595(a), 50 NLIR, 1479(a).
Removed designation (a); and deleted (b). Former N.J.A.C. 5:80-6.8,
Use of DCE and CDE for development of housing, recodified to
N.JA.C. 5:80-6.7.

5:80-6.9  Approval and disclosure requirements

The Agency specifically reserves the right to investigate
and approve any party involved in the transaction including,
without limitation, all limited and general partners, attorneys,
syndicators, brokers, or consultants, as well as any partners,
shareholders, or members thereof. Prior to its approval the
Agency may require any party to disclose such information as
may be reasonably related to the transaction and may require

any party to sign such waivers, releases, or affidavits as may
be necessary to authenticate or investigate the information
requested.

The following ammotations apply to NJA.C. 5:80-6.9 prior fo s repeal
by R2018d.132:

Renumbered from 5:80-6.8 by R.1989 d.524, effective October 2, 1989,
See: 21 NLLR. 1509(b), 21 N.LR. 3090(a).
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NLLR. 970(a}, 37 N.I.R. 2476(a).

In (a), inserted “or municipalities in which the project is sifuated” pre-
ceding “to the extent allowed by law.”; and substituted “project” for
“development” throughout.

The following annotations apply to NJA.C. 5:80-6.9 subsequent 1o its
recodification from NJA.C. 5:80-6.11 by R2018d.132:

Renumbered from 5:80-6.10 by R.1989 d.524, effective October 2,
1989,

See: 21 N.JR. 1509¢b), 21 N.LR. 3090(a).

Recodified from N.J.A.C. 5:80-6.11 and amended by R.2018 d.132,
effective July 2, 2018.

See: 49 NLJR. 1595(2), 50 N.LR. 1479(a).
Inserted commas throughout, and substituted “shareholders, or mem-

bers” for “or shareholders”, Former N.JLA.C. 5:80-6.9, Additional terms

of purchase, repealed,

5:80-6.10 Requests for use of escrow funds

All requests for the use of escrow funds or the investment
income earned thereon must receive written approval by the
Agency in accordance with procedures adopted from time to
time by the Agency.

Renumbered from 5:80-6.11 by R.1989 d.524, effective October 2,
1989,
See: 21 N.LR. 1509(b), 21 N.L.R. 3090(a).
Amended by R.2005 d.219, effective July 5, 2005,
See; 37 N.JLR. 970(a), 37 N.LR. 2476(a).
Substituted “requests for the use” for “use” preceding “of escrow
funds”.
Recodified from N.LA.C. 5:80-6,12 by R.2018 d.132, effective July 2,
2018.
See: 49 N.JLR. 1595¢a), 50 N.J.R. 1479(a}.
Former N.LA.C. 5:80-6.10, Tax obligations, recodified to N.J.A.C.
5:80-6.8,

5:80-6.11 (Reserved)

Recodified to N.L.A.C. 5:80-6.9 by R.2018 d.132, effective July 2, 2013.
See: 49 N.JR, 1595(a), 50 N.JR. 1479(a).
Section was “Approval and disclosure requirements™,

5:80-6.12 (Reserved)

Recodified to N.JA.C. 5:80-6.10 by R.2018 d.132, effective fuly 2,
2018.

See: 49 NLLR. 1595(a), 50 N.L.R. 1479(a).
Section was “Requests for use of escrow funds™.

5:80-6.13 (Reserved)

Repeated by R.1985 d.241, effective May 20, 1985.

See: 17 N.LR. 505(a), 17 NLJLR. 1258(b).

Renumbered from 5:80-6,12 by R.1989 d.524, effective October 2,
1989,

See: 21 NLILR. 1509(b), 21 N.LR. 3090(a).
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SUBCHAPTER 7. TENANT SELECTION STANDARDS

5:80-7.1 Definifions

The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context
clearly indicates otherwise.

“Affirmative Fair Housing Marketing Plan” is a plan to at-
tract those people who would least likely apply for residence.

“Displaced person” means a person or family who has been
displaced by governmental action or whose dwelling has been
extensively damaged or destroyed as a result of a disaster
declared or otherwise formally recognized pursuant to Feder-
al disaster relief laws.

“Elderly family” is a family in which the head of house-
hold, the spouse or surviving spouse of the head of house-
hold, or the sole member is 62 years of age or older or is a
person with a disability,

“Family” is a person or two or more persons sharing resi-
dency and related by blood, marriage, or operation of law, or
who demonstrate a stable relationship which has existed over
a period of time.

“Head of household” is the adult member of a family who
is the head of the household for purposes of determining in-
come eligibility and rent,

“Household” is one or more persons who share or will
share a residence.

“Minority” is a person who belongs to: one or more groups
that have historically been subjected to discrimination or dis-
parate treatment because of any of the characteristics set forth
in the NJLAD; or a minority group as that term may be de-
fined or utilized by the New Jersey Division on Civil Rights
or by HUD in connection with the application or enforcement
of Federal or State laws concerning fair housing,

“Person with a disability” means a person who has a disa-
bility as defined in the New Jersey Law Against Discrimina-
tion (NJLAD), N.J.S.A. 10:5-1 et seq., or at section 223(d) of
the Social Security Act, 42 US.C. § 423(d), or a person who
has a “developmental disability” as defined at 42 U.S.C. §
5002(8).

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).

Rewrote “Disabled persen™ and “Displaced person” and deleted
“HUD™.

Amended by R.2022 d.031, effective February 22, 2022,
See: 53 NLJR. 1187(a), 54 NLJ.R. 354(a).

Deleted definitions “Disabled person®, “Handicapped”, and “Housing
needs”; rewrote definitions “Eiderly family” and “Minority”™; in defini-
tion “Family”, inserted “a person of” and a comma following “mar-
riage”; added definitions “Head of household” and “Person with a disa-
bility”; and in definition “Household”, substituted “who™ for “which”.

Supp. 2-22.22

5:80-7.2  General policy

(a) It is the policy of the Agency that housing sponsors,
owners, and managing agents adhere to all Federal, State, and
local fair housing laws in selecting responsible tenants, while
minimizing unit vacancies to maintain adequate cash flow.
Additionally, it is the policy of the Agency that housing spon-
sors, owners, and managing agents endeavor to promote fair
and equal freatment in housing and take into account historic
disparities in housing based on race, national origin, disabil-
ity, and other protected characteristics when screening appli-
cants and selecting future residents.

(b) Failure to exercise due care in the selection process can
have costly consequences. Each owner is responsible for se-
lecting responsible, eligible tenants, while taking particular
care to avoid any practices that may directly or indirectly
perpetuate discrimination or reduce housing opportunities for
underserved, low-income, or minority populations. To avoid
such problems, each owner must develop and maintain rea-
sonable, non-discriminatory tenant selection procedures.

(¢) The procedures should be designed to select applicants
who will not only meet the tenant eligibility requirements for
HUD or other subsidy programs but will also be responsible
tenants. Project personnel shall be instructed in the proce-
dures, which shall include, but not be limited to:

1, How to screen tenants;

2. Fair Housing and Equal Opportunity laws, in partic-
ular which criteria are not permitted pursuant to the New
Jersey Law Against Discrimination and the State and Fed-
eral Fair Housing Acts. Such instruction should include an-
ti-bias or implicit bias training, :

3. Required preferences and economic mixes;

4. Limitations on admission of single persons and over-
income applicants; and

5. How to select tenants from among multiple eligible
applicants.

(d) All assisted living residences (ALRs) are subject to the
New Jersey Department of Healih screening requirements as
set forth in N.JA.C. 8:36 and the requirements of the New
Jersey Department of Health, Division of Health Facilities
Evaluation and Licensing and/or the New Jersey Department
of Human Services, Division of Medical Assistance and
Health Services,

Amended by R.1998 d.80, effective F ebruary 2, 1998,
See: 29N.LR. 3214(a), 30 N.LR. 539(h),
Added (d).
Notice of readoption with technical change, effective October 16, 2017.
See: 49 N.JR. 3423(c).
Amended by R.2022 d.031, effective February 22, 2022,
See: 53 NLLR. 1187(a), 54 N.ILR, 354(a).
Rewrote (2), (b), the introductory paragraph of {c), and (c)2; and in
()3, inserted “multiple”.
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5:80-7.3 Secreening criteria

(a) Owners are expected to exercise sound judgment in the
tenant selection process,

(b) Owners may consider the following factors when
screening applicants. These factors are not all inclusive and
the absence of any of these factors is not sufficient reason to
reject an applicant. Costs of credit checks may be charged as
a project expense.

1. Demonstrated ability to pay rent and make timely
payment.

2. Comments from prior landlords: Tenants with histo-
ries of damaging units may present high risks. The en-
dorsement of a prior landlord is preferable to the judgment
of a present landlord. A responsible tenant may receive a
bad recommendation just as a disruptive tenant might re-
ceive a good recommendation from the present landiord.
The present landlord’s interests are not always the same as
the owner’s interests. Prior to a decision on admission be-
ing made, applicants shall be given an opportunity fo re-
spond to any comments as to their prior or current tenancy,
made by prior or current landlords, and produce any docu-
mentation bearing on the comments or their responses o
them,

3. Credit references: Preference should be made for
demonstrated ability to pay rent based on prior rental histo-
ry, but credit checks may be useful when no rent-paying
history is available. However, the lack of a rent-paying or
credit history shall not automatically disqualify an appli-
cant. That part of any credit history arising from unpaid
medical bills or from student loans incurred in connection
with educational institutions that have ceased operations
shall not be considered in determining tenant eligibility.

4. Prior exposure to the legal system: Owners ofien
seek information regarding prospective tenants’ contacts
with the legal system. Tenants may not be rejected solely
due to contact with the legal system. Particular care must
be taken to avoid rejecting tenants in a manner that results
in, or may have the effect of, discriminating against any
person because of factors described in the NJLAD or other
State or Federal fair housing or civil rights laws.

i, Prior or current involvement in civil actions: Pro-
spective tenants may be involved in civil litigation for
any number of reasons that would not affect their desira-
bility as tenants, or which might justify rejection. A ten-
ant may not be rejected solely because he or she has
sued or been sued by a prior landlord or has participated
in a class action fawsuit against a landlord. An owner
may nevertheless inquire about the circumstances and
outcome of such a suit. A judgment or verdict in favor of
a tenant shall not be grounds to reject a prospective ten-
ant,

ii. Involvement with the criminal justice system:
HUD and the New Jersey Division on Civil Rights have

determined that some tenant selection practices that in-
clude criminal background checks may have the resuit of
unlawful discrimination because they have a disparate
impact based on race or national origin or because they
are often used as a pretext for freating prospective ten-
ants differently based on race or national origin. Accord-
ingly, an owner may not reject a tenant’s application
solely on the grounds that the tenant has had prior con-
tact with the criminal justice system. Owners may ncver-
theless reject a prospective tenant who has been convict-
ed of serious crimes or felonies, including, but not lim-
ited to, crimes of violence, domestic abuse, or the manu-
facture or distribution of illicit substances, when the re-
jection of such prospective tenant is necessary o serve a
substantial, legitimate, nondiscriminatory interest of the
housing provider, such as the protection of any person or
property. Owners may also consider the number of prior
convictions of other offenses, but shall discount those
which are remote in time or may not reasonably repre-
sent the prospective tenant’s current behavior. For ex-
ample, an owner may generally reject a tenant who has
been convicted of a serious offense or a series of lesser
offenses but may not do so if such offenses occurred in
the prospective tenant’s youth or more than 10 years
ago. Owners should conduct an individualized assess-
ment when determining if a prospective tenant is to be
rejected based on criminal history and such assessment
should take into account the nature and severity of the
sndividual’s conviction or convictions; the amount of
time that has elapsed since the criminal conduct oc-
curred; the age of the individual at the time of the con-
duct; the individual’s tenant history before and after the
conviction or conduct; and any rehabilitation efforts un-
dertaken by the prospective tenant. Convictions for mi-
nor offenses, such as disorderly persons or traffic of-
fenses or misdemeanors, particularly if occurring in the
prospective tenant’s youth or more than 10 years ago,
shall not be grounds to reject an otherwise qualified pro-
spective tenant. Atrests not resulting in conviction shall
not be considered.

Amended by R.2022 d.031, effective February 22, 2022.
See: 53 NLIR. 1187(a), 54 N.IL.R. 354(a).
Rewrote the section.

5:80-7.4 Non-discrimination

(a) Owners must comply with all Federal, State, or local
fair housing and civil rights laws and regulations and with all
equal opportunity requirements set forth at N.J.S.A. 55: 14K-1
et seq., Agency regulations, and HUD’s administrative proce-
dures.

(b) No person shall be discriminated against and no action
shall be taken that has the purpose or effect of discriminating
against a person because of race, creed, color, national origin,
nationality, ancestry, age, sex, familial status (inchuding preg-
nancy), marital status, domestic partnership or civil union
status, affectional or sexual orientation, gender identity or
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expression, atypical hereditary cellular or blood trait, genetic
characteristic, Hability for service in the Armed Forces of the
United States, mental or physical disability or perceived diga-
bility, AIDS and HIV infection status, source of lawful in-
come or rent subsidy, or any other grounds provided by the
NILAD, including, but not limited to, subsections g. and h.
thereof. Additionally, nor shall any person be discriminated
against or be subjected to conduct that has the purpose or
effect of discriminating because of age in admission to, or
continuance of occupancy in, any housing project receiving
Agency assistance except for a housing project constructed
under a governmental program resiricting occupancy to per-
sons 62 years of age or older, or of at least 80 percent of the
dwelling units to persons 55 years of age or older and any
members of their immediate households or their occupant
surviving spouses, or which is designated as Housing for
Older Persons as defined at N.J.S.A. 10:5-5(mm), or con-
structed as a retirement subdivision or retirement community,
as defined in the “Retirement Community Full Disclosure
Act,” N.J.S.A. 45:22A-1 et seq.

(¢} Any complaints, whether made by tenants, applicants
for tenancy, or received by housing sponsors or managing
agents that allege violations of civil rights or fair housing
laws, rules, or regulations in the tenant selection process shall
be referred to the Agency, to the New J ersey Division on Civ-
il Rights, and to HUDY’s Regional Offices of Fair Housing and
Equal Opportunity for possible compliance actions.

(d) Owners must also comply with requirements imposed
in Agency and HUD program statutes, regulations, and ad-
ministrative procedures,

(¢) Owners are subject to all State and Federal civil rights
laws and Agency and HUD administrative requirements on
non-discrimination, These civil rights laws and administrative
requirements apply to the process of accepting applications
and selecting tenants from among eligible applicants, as weil
as to the process of assigning units. Owners shall not place
minority tenants in one part of the project and non-minority
tenants in another part.

(f) In partially assisted Section 8 projects (ihat is, those
with less than 100 percent of the units under a Section 8 con-
tract), HUD administratively requires that assisted tenants
nust be dispersed throughout the project. Note: In projects
designed for both elderly and non-elderly families, owners
may place elderly and non-elderly families in separate areas
of the project.

Amended by R.2022 d.031, effective February 22, 2022,
See: S3N.IR, 1187(a), 54 N.JR. 354(a).
Rewrote the section,

5:80-7.5  Priorities and preferences

(a) Priorities or preferences for admission to otherwise eli-
gible applicants are governed by (b) and (¢} below, so long as
such priorities and preferences are consistent with State and
Federal fair housing and civil rights laws and rules, the own-

Supp. 2-22-22

er’s Affirmative Fair Housing Marketing Plan, and with all
the formation and financing documents and regulatory
agreements governing the project to the extent that they do
not conflict with any applicable fair housing or civil rights
laws.

(b) The following applies to applicants who are persons
with a disability, displaced persons, and to applicants residing
in substandard housing:

1. For all units, owners must give preference to appli-
cants who are either living in substandard housing or who
are displaced persons.

2. For all units designed specifically for the elderly,
owners must give priority to elderly applicants and to ap-
plicants who are persons with a disability on an equal ba-
sis.

3. For all barrier-free or partially barrier-free units de-
signed specifically for persons with a disability, owners
must give first priority to persons with a disability who
need the modified design to permit them to operate inde-
pendently with comparative ease under normal circum-
stances. All other persons with a disability, will he given
second priority. The elderly will be given third priority.

(¢) The following apply to local residency preferences:

L. While owners may not require local residency as a
pre-requisite for admission, they may, with Agency and
HUD approval, give priority to residents of the municipali-
ty in which the project is located.

2. The Agency will approve the use of local residency
preferences only if such preferences will not be incon-
sistent with State and Federal equal opportunity require-
ments and will not frustrate achievement of the goals of the
Affirmative Fair Housing Marketing Plan. For example, if
the Agency determines that affirmative marketing goals
and objectives cannot reasonably be achieved with a resi-
dency preference for all units, the Agency may deny a re-
quest for use of residency preferences or approve it for on-
ly a portion of the units. Residency preferences may be
used during initial rent-up and to fill vacancies occurring
subsequent to the rent-up period. Residency preferences
shall not be permitted if the application of such preferences
will be inconsistent with, or may result in outcomes incon-
sistent with, the NJLAD or other State or Federal fair hous-
ing or civil rights laws, rules, or regulations,

L. When applying residency preferences, persons
expected to reside in the municipality as a result of cur-
rent or planned employment must be counted as resi-
dents. “Planned employment” means that an individual
has a bona fide offer to work in the tunicipality.

it. If there are applicants on the chronological wait-
ing list, the owner may select a resident over a non-
resident even if the non-resident is higher on the waiting
list or exhibits greater need. However, if there are no eli-

80-22



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-7.7

gible residents on the waiting list, an owner cannot hold
a unit open until an eligible resident is found.

iif. If certain categories of applicants are targeted on
the Affirmative Fair Housing Marketing Plan and if
there are insufficient numbers of such applicants who are
residents of the municipality, then the owner must solicit
those applicants from outside the municipality.

(d) In the case of assisted living residences (ALRs), pref-
erences and priorities may be set according to the New Jersey
Medicaid procedures and guidelines or the guidelines of any
other insurer that may be paying for the costs of services to
the applicant.

(e) A priority or preference shall be given to persons enti-
tled to a priority or preference by any governing law or regu-
Iation apphicable to projects financed by the Agency.

Amended by R.1998 d.80, effective February 2, 1998,
See: 29 N.LR. 3214(a), 30 N.LR. 539(b).

Added {d).
Amended by R.2022 d.031, effective February 22, 2022.
See: 53 N.J.R. 1187(a), 54 N.LR. 354(a).

Rewrote the section.

5:80-7.6 Limitations on admission of over-income ten-
ants

(a) When applicants who are income-eligible and other-
wise qualified ate available, the owner may not fease any unit
to an applicant whose income exceeds the applicable income
fimit. '

(b) The owner may lease such units to over-income appli-
cants only after he or she has exerted a good faith effort to

attract income-eligible applicants and such applicants are not

available in sufficient numbers to attain full occupancy.

(¢) Under no circumstances may an owner lease more than
10 percent of the units to over-income applicants without the
prior written approval of the Agency.

(d) At Below Market Interest Rate, rent supplement, or
Section 236 projects, an owner must also obtain the prior
written approval of HUD or the Contract Administrator.

(e) At Section 8 projects, an owner must also obtain prior
written HUD approval, except in projects where the Section 8
Contract allows up to 20 percent over-income tenancies.

() Before admitting any over-income applicant in accord-
ance with these regulations, the owner must certify in writing
that:

1. He or she has made all assisted units available for
occupancy by eligible families;

2. He or she has taken all reasonable steps to attract in-
come-eligible applicants;

3. No qualified income-eligible applicant was available
or, as applicable, an insufficient number of qualified in-
come-eligible apphicants was available to attain full occu-

pancy when the over-income applicant was selected for
admission.,

(g) The owner must retain this certification in the over-
income tenant’s file.

{h} If an owner fails to comply with the provisions of this
section, the Agency may invoke any remedies available pur-
suant to N.J.S.A. 55:14K-1 et seq., or Agency regulations. In
addition, the Housing Assistance Payments (HAP} contract
andfor Section 8 regulations provide that HUD may reduce
the nomber of units under the HAP contract, invoke other
remedies available under the contract, or consider such failure
as grounds for suspension or debarment from HUD programs.

(i) In the case of assisted living residences {ALRs), where
the owner has made a good faith effort to attract income-
eligible applicants as provided at (b) above but there is no
qualified income-eligible applicant available, an ALR owner
may be permitted to rent an income-restricted unit to an over-
income applicant, provided that:

1. The ALR adheres to the provisions of (a), {(¢), (f) and
(g) above; and

2. The ALR rents the next available non-restricted
ALR unit to the next qualified income-eligible applicant
who applies.

() Notwithstanding (a) through (i) above, owners shall not
lease units to over-income tenants if doing so will, or may,
result in a violation of any laws, rules, regulations, governing
documents, or regulatory agreements applicable to the pro-
ject, including those associated with any funding or financing
sources or with any agreement providing for an abatement of
taxes. Further, no unit shall be leased to an over-income ten-
ant if doing so will or may result in discrimination or differ-
entiaf treatment inconsistent with the NJLAD or other appli-
cable State or Federal laws, rules, or regulations relating to
civil rights or fair housing.

Amended by R.1998 d.80, effective February 2, 1998,
See: 29 N.J.R. 3214(a), 30 N.LR. 539(b).

Added (i).

Notice of readoption with technical change, effective October 16, 2017.
See: 49 N.JR. 3423(c).

Amended by R.2022 d.031, effective February 22, 2022,

See: 53 N.LR. 1187(a), 54 N.LR. 354(a).

In {b), inserted “in sufficient numbers to attain full occupancy™; in (¢),
substituted “must also” for “also must”, defeted “older” preceding “pro-
jects”, and inserted “over-income tepancies™; in (f)1, deleted “committed
under the contract” following “units™ in (f)2, substituted “has” for
“had”; rewrote (£)3; in (h), substituted *provisions™ for “provision” and
“pursuant to” for “onder”, inserted a comma following the N.J.S.A, cite,
substituted “Housing Assistance Payments (HAP)” for “HAP”, and
added a comma following the second occurrence of “contract”; in the
introductory paragraph of (i), substituted “at™ for “in”, and inserted
“qualified”; in (i)2, inserted “qualified”; and added (j). '

5:80-7.7 Nonimmigrant alien students

(a) Section 214 of the Housing and Community Develop-
ment Act of 1980, 42 U.8.C. § 14364, prohibits HUD from
making housing assistance available to nonimmigrant alien
students.

80-23 Supp. 3-21-22
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(b} A nonimmigrant alien student is a persen who:

1. Has a foreign residence which he or she has no in-
tention of abandoning;

2. Is a bona fide student qualified to pursue a full
course of study; and

3. Is admitted to the.United States temporarily and
solely for purposes of pursuing such a course of study at an
established institution of learning or other recognized place
of study in the United States, particularly designated by
him or her and approved by the Attorney General of the
United States after consultation with the Department of
Education of the United States.

(c) Nonimmigrant alien student also includes the alien
spousc and minor children of such alien, if accompanying
such alien or following to join him or her.

{d) If an applicant identifies himself or herself or his or her
spouse as a student, the owner must request proof of United
States citizenship or ask the applicant fo sign a statement cer-
tifying that he or she is not a nonimmigrant alien student as a
condition of acceptance for residency. An example certifica-
tion form is appended as Exhibit A; the precise terms of such
cettification may vary in accordance with changes or amend-
ments in applicable laws, rules, or regulations,

Notice of readoption with technical change, effective October 16, 2017.
See: 49 N.JR. 3423(c).

Section was “Non-immigrant student aliens”.
Amended by R.2022 d.031, effective February 22, 2022.
See: 53 N.LR. 118%a), 54 N.LR. 354(a).

In (b)3, deleted “(Attomey General)” preceding “after”; and rewrote
(c) and (d).

5:80-7.8 Prohibited conditions for admission

(a) In screening applicants for admission, owners may not
impose irrelevant admissions criteria to screen out otherwise
eligible applicants,

(b) Physical examinations: Owners may not routinely re-
quire that all elderly applicants undergo physical examina-
tions as a condition of admission. However, if the owner has
reason to believe that the applicant’s physical condition ig
such that his or her admission might have an adverse impact
on the rights of other tenants to enjoy their units, or that he or
she might not be able o care for the unit and carry out his or
her obligations under the lease, the owner may require the
applicant to furnish evidence of his or her ability to live inde-
pendently {with or without attendant care). In the case of as-
sisted living residences, screening of applicants’ physical or
medical conditions shall be conducted in accordance with
N.J.A.C. 8:36.

{c) Donations or contributions: Owners of rental projects
may not require a donation, contribution, or membership fee
as a condition of admission. However, owners of cooperative
housing projects may charge membership fees.

Supp. 3-21-22
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EXHIBIT A

FORMAT OF ADDENDUM TO APPLICATION
FOR HOUSING ASSISTANCE

(Precise terms may change in order to reflect changes in
applicable laws or regulations)

By law, housing assistance cannot be provided to any
nonimmigrant alien student or the alien spouse and minor
children of such alien (42 U.S.C. § 1436a).

Definition of Nonimmigrant Alien Student: (1) an alien
having a residence in a foreign country which he or she has
no intention of abandoning, who is a bona fide student quaki-
fied to pursue a full course of study and who is admitted to
the United States temporarily and solely for the purpose of
pursuing such a course of study at an established institution of
learning or other recognized place of study in the United
States, particularly designated by him or her and approved by
the Attorney General of the United States (Attorney General)
after consultation with the Department of Education of the
United States, which institution or place of study shall have
agreed to report to the Attorney General the termination of
attendance of each nonimmigrant student and if any such in-
stitution of learning or place of study fails to make reports
promptly the approval shall be withdrawn, and (2) the alien
spouse and minor children of any such alien if accompanying
him or her or following to join him or her.

I certify that I have read the information above and that 1
am not a nonimmigrant alien student, and that no others in my
household are nonimmigrant alien students.

Applicant Date
WARNING: 18 U.S.C. § 1001 provides, in part, as fol-
lows: “{W]hoever, in any matter within the jurisdiction of the
executive, legislative, or judicial branch of the Government of
the United States, knowingly and willfully—(1) falsifies...a
material fact; (2} makes any materially false, fictitious, or
fraudulent statement or representation; or (3) makes or uses
any false writing or document knowing the same to contain
any materially false, fictitious, or fraudulent statement or en-
try; shall be fined under this title, imprisoned not more than 5
years or, if the offense involves international or domestic
terrorism..., imprisoned not more than 8 years, or both.”

Amended by R.1998 d.80, effective February 2, 1998,
See; 29 N.I.R. 3214(a), 30 N.J.R. 539(b).

In {b), added a third sentence.

Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).

Amended by R.2022 d.031, effective February 22, 2022.

See: 53 N.IR, 1187(a), 54 N.J.R. 354(a).

In (a), deleted “that are used” following “criteria”; in (e), inserted a
comima following “contribution™ and substituted “However,” for “Of
course™; deleted former Exhibit A and recodified former Exhibit B as
Exhibit A; and in Exhibit A, inserted *“(Precise terms may change in
order to reflect changes in applicable laws or regulations)”,

Next Page is 80-24.1
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SUBCHAPTER 8. OCCUPANCY REQUIREMENTS RE-
GARDING INCOME

5:80-8.1

(a) The rules within this subchapter shall apply to all
Agency-financed housing projects except as provided in (b)
below.

General applicability

(b) For housing projects assisted by subsidies from HUD,
or financed with the proceeds of tax exempt bonds pursuant
to the Internal Revenue Code or financed by a loan which is
insured or guaranteed by the United States or any agency
thereof or financed or assisted, in whole or in part under any
program of the United States (collectively, “Federal Pro-
grams”), the rules, regulations and/or requirements under the
Federal Programs for occupancy requirements regarding in-
come shall be used in addition to or in place of, as appropri-
ate, the rules within this subchapter. Reference to any State or
Federal statutes shall include any amendments or reenact-
ments which have been or may be made as to such statutes.

(c) For purposes of this subchapter, “family” means:

1. For projects receiving subsidies under Section 236
or Section 8 Programs, the same as defined under the ap-
plicable Section 236 or Section 8 rules, regulations or re-
quirements; or

2. For all other projects, two or more persons who live
or expect to five together as a single household in the same
dwelling unit or an individual at least 18 years of age who
is not a full-time student.

R.1977 d.71, effective March 4, 1977,
See: 9 NLLR. 62(c), 9 N.JR. 164(c).
Amended by R.1983 d.470, effective November 7, 1983.
See: 15 N.LR. 1212(a), 15 N.LR. 1860(a).

Increased maximum gross aggregate family income from $26,850 to
$45,000. Also added new (b).
Amended by R.1985 d.241, effective May 20, 1985,
See: 17 NLLR. 505(a), 17 N.JR, 1258(b).

Subsections (¢} through (f) added.
New Rule, R.1986 4,258, effective July 7, 1986.
See: 17 N.LR. 1620(a), 18 N.L.R. 1373(b).
Amended by R.1994 d.300, effective June 20, 1994,
See: 26 N.LR, 8(a), 26 N.LR. 256%(a).
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N..R, 970(a), 37 N.IL.R. 2476(a).

5:80-8.2 Maximum gross aggregate family income

(a) Admission to housing projects shall be lmited to fami-
lies whose gross aggregate family income at the time of ad-
mission does not exceed six times the annual rental or carry-
ing charges approved by the Agency except for families with
three or more dependents, whose incomes may be up to seven
times the annual rental or carrying charges. Annual rental or
carrying charges shall include the value or cost of heat, light,
water, sewerage, parking facilities and cooking fuel that are
provided to or incurred by the family in connection with its
occupancy of a dwelling. In addition, carrying charges in-
clude rent normally associated with rental projects as well as

80-24.1

other costs associated with cooperative apartments. There
may also be included an amount equal to six percent of the
original cash investment of the family in a mutual or coopera-
tive housing project and the value or cost of repainting and
replacing any fixtures or appliances.

(b) Notwithstanding (a) above, the Agency, in conjunction
with any financing, may impose income fimits at levels lower
than those set forth above.

New Ruie, R.1985 d.241, effective May 20, 1985.
See: 17 N.JR. 505(a), 17 N.ER. 1258(b).
Amended by R.1986 d.258, effective July 7, 1986.
See: 17 NLLR. 1620(a), 18 N.ER. 1454(b).

Recodified from section 1 and substantially amended.
Amended by R.1994 d.300, effective June 20, 1994,
See: 26 N.LR. 8(a), 26 N.J.R. 2569(a).

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.IR. 970(a), 37 N.LR. 2476(a).

5:86-8.3 Occupancy requirements for housing projects

(a) For housing projects financed by the Agency with the
proceeds of bonds where the interest is exempt from Federal
taxation, and where the project must contain a cerfain number
of units to be occupied by individuals of specified income
levels pursuant to section 142(d)(1) of the Internal Revenue
Code (Code), at all times during the qualified project period
as defined in section 142(d)(2)(A) of the Code, at least 20
percent of the residential units shall be occupied by individu-
als whose income is 50 percent or less of area median gross
income or at least 40 percent of the residential units shall be
occupied by individuals whose income is 60 pereent or less of
area median gross income (the “income-restricted units”). In
allocating the units in a project which is to contain income-
restricted units, the Agency may require the distribution of
such units among the different sized units to reflect the same
percentage distribution as the number of different sized units
bears to the total number of units. A greater percentage of the
income-restricted units may, however, be allocated to the
Jarger units. Additionally, income-restricted units shall be
distributed throughout the project such that the tenants of
such units will have equal access to and enjoyment of all
common facilities of the project. If there are changes in Fed-
eral law or in the Code or regulations with regard to the
above-referenced matter, the Agency may adjust the above
requirements accordingly.

(b) In assisted living residences financed by the Agency
with the proceeds of Agency bonds where the interest on the
bonds is exempt from Federal taxation, either not less than 20
percent of the units shall be occupied by individvals whose
income is 50 percent or less of area median gross income, or
not less than 40 percent of the units shall be occupied by per-
sons whose income is 60 percent or less of area median gross
income, at all times during the qualified project period as
defined in section 142(d)}2)(A) of the Code (the “income-
restricted units™). All ALRs shall reserve 10 percent of the
income-restricted units for occupancy by persons whose
monthly income does not exceed 300 percent of the monthly
Federal Supplemental Security Income (SSI) benefit amount
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(which amount is determined and published annually by the
Social Security Administration), unless such 10-percent utili-
zation requirement is waived or reduced for the applicable
region of the State or Statewide by the New Jersey Commis-
sioner of Health (Commissioner) pursuant to N.J.S.A. 26:2F-
12.17 or any successor statute. Income-restricted units shall
be distributed throughout the project such that the residents of
such units shall have equal access to and enjoyment of all
common areas of the project,

(c) For assisted living residences financed by the Apgency
with the proceeds of bonds where the interest is not exempt
from Federal taxation, 20 percent of the units shall be set
aside for persons whose incomes are 80 percent or less of the
area median income. Ten percent of the 20 percent of the
units set aside shall be reserved for persons whose monthly
income does not exceed 300 percent of the monthly Federal
Supplemental Security Incoime (SSI) benefit amount {which
amount is. determined and published annually by the Social
Security Administration) unless such 10-percent wtilization
requirement is waived or reduced for the applicable region of
the State or Statewide by the Commissioner pursuant to
N.IS.A. 26:2H-12.17 or any successor statute.

New Rule, R.1985 d.241, effective May 20, 1985,
See: 17 N.JR. 505(a), 17 N.LR, 1258(b).
Amended by R.1986 d.258, effective July 7, 1986.
See: 17 N.JR. 1620(a), 18 N.IR, 1373(b).

Recodified from section 2 and substantially amended.
Amended by R.1998 d.80, effective February 2, 1998,
See: 29 N.JLR. 3214(a), 30 N.L.R. 539(b).

Added (b) and (c).

Amended by R.2005 d.219, effective Fuly 5, 2005,
See: 37 N.JR. 970(a), 37 N.J.R. 2476(a).

Rewrote the section.

Notice of readoption with technical change, effective Qctober 16, 2017,
See: 49 NLLR. 3423(c).

5:80-8.4  Special Multiple Family Units within housing
projects located in municipalities affected by
casino gaming

(a) Special Multiple Family Units may be approved and
designated by the Agency in accordance with this Section on
application by the Housing Sponsor where the Agency deter-
mines the municipality wherein the project is located is expe-
riencing housing shortages as a result of the authorization of
casino gaming,

(b) A Special Multiple Family Unit is a dwelling unit spe-
cifically designed to accommodate two or more families as
defined in N.J.A.C. 5:80-8.1(c), and which has been so certi-
fied by the Agency after adequately meeting the following
minimum criteria;

1. The dwelling unit has separate sleeping areas, each
with adequate privacy, for each family; and

Supp. 2-22-22

2. The dwelling unit has separate full bathrooms, each
with adequate privacy, for each family; and

3. The rental of the dwelling unit complies with all rel-
evant State and local occupancy laws.

(c} For purposes of determining income eligibility for ad-
mission into a Special Multiple Family Unit, the gross aggre-
gate family income of each family is to be considered sepa-
rate and apart from the gross aggregate family income of the
other family or families occupying the unit. The full rental
and carrying charges of the unit are to be used in determining
each family’s eligibility for admission, notwithstanding each
family’s planned or actual percentage contribution toward
those charges, provided there is a written consent in the lease
holding each family jointly and severally liable for these
charges,

(d} A single family is deemed to exist among two or more
individuals if those individuals have a joint personal econom-
ic relationship, other than their mutual interest in renting the
same dwelling unit. Joint ownership of personal assets, com-
mingling of personal accounts, economic dependency among
the individuals, and/or the joint filing of income tax returns
shall be evidence of a joint personal economic relationship,

(e) The rental of units to families must be consistent with
Federal housing and tax laws and/or regulations, where such
laws or regulations apply to government-financed develop-
ments or Agency tax-exempt bond financing of such devel-
oOpments.

(f) The rental of Special Multiple Family Units, irrespec-
tive of the income levels of tenants therein, shall not be con-
sidered the rental of units to low and moderate income fami-
lies for purposes of meeting Federal and State requirements to
provide a certain percentage of units for those of low and
moderate income, pursuant to N.JLA.C. 5:80-8.3,

New Rule, R,1986 d.258, effective July 7, 1986,
See; 17NJR. 1620(a), 18 N.JR. 1373(b).
Amended by R.1994 4.300, effective June 20, 1994,
See; 26 N.LR. 8(a), 26 N.L.R. 2569(a).
Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).
Section was “Special Multiple Family Unit within Housing Projects
located in municipalities affected by casino gaming”.

5:80-8.5 Recertification of income

The procedure for calculation and certification of gross ap-
gregate family income in determining a family’s eligibility
for admission to a housing project as required under this sub-
chapter shall be conducted as set forth in N.J.A.C. 5:80-20.

Amended by R.1986 d.258, effective July 7, 1986.
See: 17 N.LR. 1620(a), I8 N.LR. 1373(b).

Recodified from section 3 and substantially amended.
Amended by R.1994 d.300, effective June 20, 1994,
See: 26 N.LR. 8(a), 26 N.J.R, 2569(a).
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5:80-9.4

SUBCHAPTER 9. RENTS

5:80-9.1 Purpose

It is the express purpose of the following regulations to
promote the statutory functions and obligations of the Agency
by ensuring that the rents and/or carrying charges applied in
housing projects are sufficient to pay normal operating,
maintenance and utility costs; provide an adequate rate of
return to individuals or corporations that provide capital to
assist in the development of housing projects; provide debt
service payments adequate to protect the financial interest of
the Agency and its bondholders; provide reserves for repair
and replacement; and ensure adequate, safe and sanitary
housing for the low and moderate income families that the
Agency was created to serve.

Amended by R.1991 d.334, effective July 1, 1991
See: 22 N.J.R. 2389(b), 23 N.LR. 2055(a).
Specification added.

Case Notes

Rent increase at housing project was adequate and not excessive. In
fhe Matter of the Application for a Rental Increase at Jasontown I1
Apartments, 96 N.J.A.R.2d (HFA) 1.

5:80-9.2 Applicability

The rules within this subchapter shail apply to all housing
projects. In the event the housing project is assisted, directly
or indirectly, by HUD or is financed by a loan from the
Agency that is insured or guaranteed by the United States, or
any agency thereof, the Agency may utilize the rent regula-
tions, requirements, or criteria for such project prescribed,
utilized, or required by HUD or such guarantor or insurer. In
the event there are any inconsistencies between these rules
and the regulations, requirements, or criteria of HUD or other
United States agency insuring or guarantecing the Agency
foan, the latter shall prevail. If a housing project contains
units that are rent-restricted pursuant to 26 U.S.C. § 42(g),
rents with respect to such units are subject to, and may not
o+ under any circumstanceiexceed, any limitations imposed pur-
suant to the Internal Revenue Code, as well as any limitations
imposed pursuant to this subchapter.

New Rule, R.1991 d.334, effective July 1, 1991.
See: 22 NLLR. 2389(b), 23 N.J.R. 2055(a).
Old section 9.2, “Rent determination” was recodifted to 9.3.
Amended by R.2019 4,026, effective March 18, 2019.
See: 50 NLLR. 1985(a), 51 N.J.R. 409(b).
Rewrote the section.

Next Page is 80-25
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Case Notes

Although a multi-family market rental project sought a rent increase
of 158%, the ALJ concluded that the project was entitled to a 3% rent
increase due to the increase in the consumer price index (CPI) and a
22.4% rent increase to offset operating losses for a total rental increase
of 25.4%. The agency’s 2% rent increase was fower than the amount
needed to offset the CPI increase, which was 2.6%, and the project was
entitled to a return on equity for 2017. Jasontown 11 Assoc. LP v. N.J.
Hous. & Mortg, Fin. Agency, OAL Docket, No. HFA 10831-18, N.I.
AGEN LEXIS 507, Initial Decision (August 23, 2018).

5:80-9.3 Rent determination

(a) At least once each year, each housing sponsor shall
make a determination of the rents and/or carrying charges to
be applied in the housing project, Hereinafter, the term “rent”
shall be construed to include carrying charges and the term
“housing sponsor” shall be construed to include a properly
authorized representative of the housing sponsor. An annual
rent determination shall be made regardless of whether or not
a rent increase is being requested.

(b} The rent determination shall be in the form of a resolu-
tion or letter from the sponsor.

Amended by R,1991 d.334, effective July 1, 1991,
See: 22 N.LR. 2389(b), 23 N.LR. 2055(a).

Text on supporting documentation recodified o 9.4; text on rent de-
termination recodified from 9.2; determination to occur once, at any
time, during each year.

Case Notes

Proposal for rent increase procedures cited (11 N.I.R. 304); rent vary-
ing power under former N.JLA.C. 5:18-1.2; rent control ordinance cannot
restrict rent increase approved by State agency for a State financed,
supervised and regulated housing project. Overlook Tetrace Manage-
ment Corp. v. Rent Control Board of West New York, 71 NLI. 451, 366
A.2d 321 (1976).

5:80-9.4 Rent increase application

{a) Housing sponsors desiring to implement a rent increase
of an amount greater than three percent of the current rent, or
the increase which would be derived by multiplying the cur-
rent rent by the increase, if any, in the overall Consumer Price
Index for New York-Northeastern New Jersey as published
by the United States Department of Labor, Bureau of Labor
Statistics as of September 30 of the year preceding the year in
which the increase is sought to be implemented, whichever is
fess, or for a project receiving subsidy, assistance, insurance
or guarantee by HUD shall submit a rent increase application
to the Agency’s Director of Property Management. The ap-
plication shall consist of the rent determination and the fol-
lowing supporting documents:

Supp. 3-18-19
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5:80-9.6

1. Name of sponsor, location of housing project, num-
ber of apartments of each type;

2. Date of initial occupancy;

3. For Section 236 developments, a status report on the
housing project’s implementation of its current energy con-
servation plan;

4. A narrative statement of the reasons for the rent in-
crease;

5. Most recent certified audit report prepared in ac-
cordance with Agency regulations;

6. Summary of income and expenses for the preceding
12 month period prepared on an accrual basis for non-
federally subsidized housing projects. For all projects with
Federal subsidy, monthly operating reports will be required
for the preceding three months;

7. Annual budget on which the requested rent increase
is based; and

8. Copy of notice to tenants in accordance with
N.J.A.C. 5:80-9.6.

{(b) In housing projects where there is a valid Housing As-
sistance Payments contract, in accordance with which rents
are or may be adjusted, the sponsor is not required to submit a
rent increase application, Rents will be adjusted in accord-
ance with the contract without resort to the rules within this
subchapter, except that the sponsor shall still be obligated to
make the rent determination as required by N.J.A.C. 5:80-9.3,

(c) In housing projects where there is no Housing Assis-
tance Payments contract or other subsidy, assistance, insur-
ance or guarantee from HUD, the sponsor is not required to
submit a rent increase application for an annual rent increase
for an amount not greater than the lesser of:

1. Three percent of the current rent; or

2. The increase which would be derived by multiplying
the current rent by the increase, if any, in the overall Con-
sumer Price Index for New York-Northeastern New Jersey
as published by the United States Department of Labor,
Bureau of Labor Statistics as of September 30 of the year
preceding the year in which the increase is sought to be
implemented.

(d) For projects under (¢) above, the sponsor may imple-
ment an amual rent increase for an amount not greater than
the amount calculated pursuant to this subsection by submit-
ting a letter so notifying the Agency’s Director of Property
Management at least 30 days prior to implementation of such
increase.

Amended by R.1991 d.334, effective July 1, 1991.
See: 22 NLJLR. 2389(b), 23 N.J.R. 2055(a).

Text on notice to tenants and cooperators recodified fo 9.6; text on
supporting documentation recodified from 9.3 and renamed rent increase
application; text from old 9.8, on automatic annual adjustments added at

{b).
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Amended by R.2003 d.128, effective March 17, 2003,
See: 34 N.LR. 3153(a), 35 N.ILR. 1409(c).

In {a), rewrote the introductory paragraph and inserted “N.J.A.C.” fol-
lowing “in accordance with” in 8; added (c) and (d).

5:80-9.5  Additional rent increases in given fiscal year

The submission of a rent increase application for any given
fiscal year shall not preclude any sponsor from making addi-
tional or revised rent increase applications in the same fiscal
year, provided that they are submitted in accordance with all
the procedures set forth i this subchapter. Rent increases
implemented pursuant to N.LA.C. 5:80-9.4(c), however, shall
not be implemented more than once in any given fiscal year.

Repeal and New Rule, R.1991 d.334, effective July 1, 1991,
See: 22 N.IR. 2389(b), 23 N.LR. 2055(a).
Amended by R.2003 d.128, effective March 17, 2003.
See; 34 N.ILR. 3153(a), 35 N.LR. 1409(c).
Added the [ast sentence.

5:80-9.6 Naotice to tenants and cooperators

{(a) Prior to or simultaneous with the submission of the rent
increase application pursuant to N.JLA.C. 5:80-9.4(a) to the
Agency, each housing sponsor shall provide, in wiiting, to
each tenant and cooperator and conspicuously post at the
housing project, a notice, in a form prescribed by the Agency,
setting forth the following:

1. The rent determination;

2. A statement that the rent determination is subject to
the review and approval of the Agency and, if applicable,
subject to the review and approval of HUD;

3. Reasons for the increase;

4. A statement that tenants and cooperators will have
30 days to inspect the rent increase application submitted
by the housing sponsor pursuant to N.J.A.C. 5:80-9.4(a);
and

5. A statement that written comments on the proposed
rents may be submiited to the housing sponsor, managing
agent or the Agency’s Director of Property Management, at
their current address within 30 days of the rent increase ap-
plication being available for review.

(b) Upon expiration of the comment period, the housing
sponsor shall submit a certification to the Agency, in the form
prescribed by the Agency, that it has complied with the re-
quirements of N.J.A.C. 5:80-9.6(a).

(c) If the housing sponsor fails to substantially comply
with the notice requirement of (a) above, the Agency shall
withhold processing of the rent increase application until
there is substantial compliance with such requirements.

{d} Upon implementation of an annual rent increase pursu-
ant to N.JLA.C. 5:80-9.4(c), the housing sponsor shall notify
each tenant and/or cooperator of the amount and the effective
date of the increase in accordance with the provisions of the
tenant’s or cooperator’s lease.

Supp. 3-18-19
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Amended by R.1991 d.334, effective July 1, 1991,
See: 22 NLJL.R. 2389(b), 23 N.J.R, 2055(a).

Text on rent schedules approvable by the Department of Housing and
Urban Development repealed; text on notice to tenants and cooperators
recodified from 9.4; submission attachments specified; (¢) added.
Amended by R.2003 d.128, effective March 17, 2003.

See: 34 N.LR. 3153(a), 35 N.JL.R. 1409(c).

In (), inserted “pursuant to N.LA.C. 5:80-9.4(a)” following “rent in-
crease application” in the introductory paragraph and inserted “Property”
preceding “Management” int 5; added (d).

5:80-9.7 Agency review

(a) The Agency will review the rent increase application
submitted pursuant to N.J.A.C. 5:80-9.4(a) to verify the need
for the rent increase requested. If the application contains
errors or omissions of a material nature, the Director of Prop-
erty Management shall require the housing sponsor to submit
the corrected or omitted material and provide tenants and
cooperators with notice that they will have 15 days to inspect
and comment upon the corrected or omitted material.

(b) Within 10 business days after receipt of the complete
rent increase application and any comments thereto, the
Agency shall:

1. For housing projects receiving subsidies under
HUD, submit the rent increase application to HUD for ap-
proval pursuvant to N.J.A.C. 5:80-9.8;

2. For all other projects submitting a rent increase ap-
plication pursuant to N.JLA.C. 5:80-9.4(a), process the ap-
plication in accordance with N.J.A.C, 5:80-9.9 and, if ap-
plicable, 5:80-9.11. The 10-business-day requirement in (b)
above shall not apply to rent increases subject to a hearing
as provided by N.JA.C. 5:80-9.11.

{c} Prior to submission of any rent increase application to
HUD, the Agency may attach its comments and recommend a
rent increase different from that requested by the housing
sponsor. If the Agency reduces or eliminates that portion of
the requested increase that would provide returm on owner’s
equity, written notice of such reduction or elimination will be
provided to the housing sponsor by the Executive Director of
the Agency.

Amended by R.1991 d.334, effective July 1, 1991.
See: 22 N.LR. 2389(b), 23 N.LR. 2055(a).

Application procedure specified further; tenants given 15 days fo in-
spect documents.

Amended by R.2003 d.128, effective March 17, 2003,
See: 34 NL.LR. 3153(a), 35 N.LR. 140%(c).

In (a), inserted “submitted pursuant to N.J.A.C. 5:80-9.4(a)” follow-
ing “rent increase application” and inserted “Property™ preceding “Man-
agement” in the introductory paragraph; in (b)2, inserted “submitting a
rent increase application pursuant to N.J.A.C. 5:80-9.4(ay* following
“For all other projects”.

Amended by R.2019 d.026, effective March 18, 2019,
See: S0 N.JR. 1985(a), 51 N.LR. 409(h),

In (b)2, substituted “5:80-9.11” for “5:80-9.10” twice, and substituted

“10-business-day” for “10 business day™,

5:80-9.8 Rent increases approvable by the Department
of Housing and Urban Development

(a) In all housing projects receiving subsidies under the
Section 236 Interest Reduction Payments Program or Section

Supp. 3-18-19
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8 Housing Assistance Payments Program, rent increase appli-
cations shall be submitted to and are subject to approval by
HUD, unless the rent increase is automatically authorized
pursuant to N.J.A.C. 5:80-9.4(b).

(b) Upon verification of the completeness, accuracy and
validity of the rent increase application pursuant to its review
under N.J.A.C. 5:80-9.7, the Agency will forward the rent
increase application to HUD for final action. The Agency will
notify the housing sponsor of HUD's {inal decision.

Repeal and New Rule, R.1991 d.334, effective July 1, 1991.
See: 22 N.JL.R. 2389(b), 23 N.LR. 2055(a).

5:80-9.9 Increases approved by Agency

(a) If the rents are not subject to review and approval by
HUD nor subject to automatic annual adjustments pursuant to
a valid Housing Assistance Payments contract, then the Ex-
ecutive Director may make or approve a rent increase without
a hearing as long as the resulting rents do not exceed the rents
in effect for the same units in the housing project at any time
in the previous 12 months by more than the combined per-
centage of paragraphs 1 and 2 below:

1. The percentage increase in the Consumer Price In-
dex for rent and utilities for the most recently preceding 12
month period for which information has been published by
the United States Department of Labor; plus

2. Either of:

i.  The percentage, up to a maximum of 12 percent
annually, needed to fund operating deficits, debt service
arrears or reserves for repair and replacement incurred at
the housing project during the preceding 12 months,
provided that no part of the rent increase includes an
amount allocated toward providing a return on equity to
the sponsor; or

ii. The percentage, up {0 a maximum of six percent
annually, needed to offset an inability to provide a return
on equity and to offset operating deficits, debt service ar-
rears or reserves for repair and replacement delinquen-
cies incurred during the preceding 12 months, if all or a
portion of the requested increase is intended to pay re-
turn on equity.

{b) For housing projects receiving subsidies under the New
Jersey Urban Multi-Family Production Program (JUMPP),
the Agency shall consider the amount by which the JUMPP
subsidy decreases annually, as well as any operating deficits
existing after distribution of the annual JUMPP subsidy, in
determining the amount of rent increase needed pursuant to
(a) above,

(c) The Agency shall provide the housing sponsor with a
copy of its calculations done pursuant to (a) above.

Next Page is 80-26.1
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Amended by R.1991 d.334, effective July 1, 1991.
See: 22 N.LR. 2389(b), 23 N.LR. 2055(a).
Stylistic changes.
Amended by R.1991 d.335, effective July 1, 1991,
See: 23 NLIR. 646(a), 23 N.J.R. 2058(a).
Clarification of application of requirements to JUMPP added at (b).

Case Notes

Citation to former N.J.A.C. 5:80-1.9; defense of rent increase uncon-
scionability not available to tenant in summary dispossess action; agency
approval of rent increase can only be reviewed by Appeflate Division.
Marine View Housing Co. No. 1 v. Benoit, 188 N.J.Super. 539, 457
A.2d 1241 (Law Div.1982).

5:80-9.1¢ Resetting of rent upon unit vacancy

(a) Notwithstanding the provisions of this subchapter, and
subject to any more restrictive Federal or State laws or
monthly fee limits for ALR units under N.JLA.C. 5:80-9.14,
the rent for an individual affordability-restricted unit may be
reset up to the maximum amount for such unit upon the va-
cancy thereof where the tenant has died or voluntarily vacat-
ed, abandoned, or been legally evicted from the unit.

1. In determining the maximum rent, the calculation
shall be based upon the applicable maximum allowable in-
come assuming residence by 1.5 persons per bedroom and
the payment of no more than 30 percent of the maximum
allowable income for rent.

2. The maximum rent for any affordability-restricted
unit shall be determined in accordance with (a)l above
pursuant to the most recent year’s figures as shown on that
chart of the maximum allowable rents, which is available
on the Agency’s website at http:/njhousing.gov/dca/hmfa/
developers/credits/complianice/limits.shtmi.

New Rule, R.2019 d.026, effective March 18, 2019,
See: 50 NLLR. 1985(a), 51 N.J.R. 409(b).

Former N.J.A.C. 5:80-9.10, Increase subject to hearing, recodified to
N.JA.C. 5:80-9.11,

Next Page is 80-27
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5:80-9.11 Increase subject to hearing

(a) In projects not subject to HUD approval nor subject to
automatic annual adjustments, if the Executive Director of the
Agency approves a rent increase which exceeds the amounts
specified in N.J.A.C. 5:80-9.9(a), in order to cover any pur-
pose including but not limited to operating deficits, debt ser-
vice arrears, reserves for repair and replacement delinguen-
cies incurred during the preceding 12 months, inability o pay
return on equity, increases in permitted return on equity and
accelerated amortization of any supplemental financing, then
any person, association or corporation aggrieved by such de-
termination may file for a hearing by submitting a written
request to the Executive Director. Housing sponsors shall
give written notice to all tenants and cooperators affected by
such rent increase approved by the Executive Director and of
their opportunity to request a hearing. Persons, associations or
corporations aggrieved by the increase must file their request
for a hearing within 21 days of said notice.

(b) Upon receipt of a request for a hearing or upon his or
her own initiative, the Executive Director shall request that
the Office of Administrative Law conduct same. All hearings
shall be conducted according to the procedures established by
the Office of Administrative Law pursuant to N.J.S.A.
52:14B-10. When the date of the hearing has been estab-
lished, housing sponsors shall provide notices, in a manner
approved by the Agency, of the date, time, place and nature
of said hearing to all fenants, cooperators and other persons
requesting notice of said hearing. The scope of the hearing
shall be limited to consideration of the amount in excess of
the increases approvable by the Executive Director under
NI.A.C. 5:80-9.9(a). Upon review of the record submitted by
the administrative law judge, the Agency members shall
adopt, reject or modify the recommended decision and issue a
final written order.
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(c) The request for a hearing, or the hearing itself, shall in
no way affect or delay the authority of the Executive Directar
to approve increases up to the amounts specified pursuant to
N.LA.C. 5:80-9.9(a). If the Executive Director approves an
amount equal to or less than the amount calculated in accord-
ance with N.JLA.C. 5:80-9.9(a), then no hearing is required.

Amended by R.1991 d.334, effective July 1, 1991,
See: 22 NLIR. 2389(b), 23 N.J.R. 2055(a).
Hearing circumstances specified further; tenant notice requirement
added.
Recodified from N.J.A.C. 5:80-9,10 by R.2019 d.026, effective March
18,2019,
See: 50 N.J.R. 1985(a), 51 N.LR. 409(b).
Former N.J.A.C. 5:80-9.11, Notice of final approval, recodified to
N.LA.C. 5:80-9.12.

Case Notes

Defense of rent increase unconscionability not available to tenant in
summary dispossess action; objection of unconscionable rent increase
proper at hearing under former N.J.A.C. 5:80-1.10; agency approval of
rent increase can only be reviewed in Appellate Division. Marine View
Housing Co. No. 1 v. Benoit, 188 N.J.Super. 539, 457 A.2d 1241 (Law
Div.1982}.

5:80-9.12 Notice of final approval

{a) Upon final action by HUD or the Agency, the Agency
will provide written notice to the housing sponsor of the final-
ly approved rent increase. Such notice will set forth in writing
the reasons for the Agency’s decision with regard to the final-
ly approved rent increase.

(b) The housing sponsor shall provide written notice of the
finally determined rent increase and the reasons for the Agen-
cy’s decision with regard thereto and, if applicable, the Agen-
cy’s calculations pursuant to N.J.A.C. 5:80-9.9(a) to all ten-
ants and cooperators, as well as all other interested parties.
Written notice shall be provided to each tenant by mail or by
hand delivery to the tenant/cooperator’s apartment or by per-
sonal service and shall be posted in conspicuous places
throughout the housing project. Other interested parties may
receive a copy of the final notice if they provide a written
request for same to the sponsor.

Amended by R.1991 d.334, effective July 1, 1991.
See: 22 N.LR. 2389(b), 23 N.LR, 2055(a).
Text on notice of hearing repealed; text on notice of final approval re-
codified from 9.12 and reference to 9.9 added.
Recodified from N.J.A.C. 5:80-9.11 by R.2019 d.026, effective March
18, 2019.
See: 50 N.JR. 1985(a), 51 N.LR. 409(b).
Former N.ILA.C. 5:80-9.12, Effective date of increase, recodified to
N.J.A.C. 5:80-9.13.

5:80-9.13 Effective date of increase

The new rents shall be effective on the first day of the
month following one calendar month’s written notice to the
tenants, cooperators and other interested parties which sub-
mitted a written request for the notice.

Amended by R,1989 d.591, effective December 4, 1989.
See: 21 N.LR. 2160(a), 21 N.J.R. 3748(a).

Amended by R.1991 d.334, effective July 1, 1991,
See: 22 N.LR. 2389(b), 23 N.J.R. 2055(a).
Text on notice of final approval recodified to 9.11; text on effective
date of increase recodified from 9.13.
Recodified from N.J.A.C. 5:80-9.12 by R.2019 4.026, effective March
18, 2019.
See: 50 N.LR. 1985(a), 51 N.J.R. 409(b).
Former N.JLA.C. 5:80-9.13, Rent increases for low and/or moderate
income projects without Federal project-based rent subsidies, recodified
to N.J.A.C. 5:80-9.15.

5:80-9,14 Resident monthly fee increases for low-
and/or moderate income-restricted units in
assisted living residences (ALRs)

{(a) For the purposes of this section, the terin “monthly fee”
includes charges for rent, meals, and basic services. The
Agency shall regulate the monthly fees for all low and mod-
erate income-restricted ALR units. Monthly fees for income-
restricted ALR units may not exceed 80 percent of the HUD
median income level applicable to that ALR as set forth in the
Financing, Deed Restriction, and Regulatory Agreement exe-
cuted by the housing sponsor and the Agency (applicable
HUD median income level). The foregoing shall not apply to
units occupied by persons who have insurance and/or another
contracted third-party payor.

(b) Sponsors of ALRs may implement increases of month-
ly fees for the income-restricted ALR units with Agency ap-
proval by submitting a written request to the Director of
Property Management of the Agency, accompanied by the
current tenant income certifications for the income-restricted
ALR units, the most recent HUD area median income figures,
and the maximum rents corresponding to the area median
income figures. The Director of Property Management will
review and verify the information contained therein and, if
accurate, approve the requested monthly fee increase, up to a
maximum of 10 percent for low-income units and 20 percent
for moderate-income units, but not to exceed 80 percent of
the applicable HUD median income level. Monthly fee in-
creases for non-income restricted ALR units do not require
Agency approval.

(c) When calculating the maximum monthly fees for low
and/or moderate income-restricted ALR wnits, housing spon-
sors shall use the HUD median income level for the area
where the ALR is located, adjusted for family size following
the formula befow:

I. For efficiency or studio units, monthly fees shall be
based on a one person household; and

2. For a one bedroom unit, monthly fees shall be based
on a one and one-half person household.

(d) Upon approval from the Agency, the housing sponsor
shall notify each tenant and/or designated family member,
guardian or community agency of the monthly fee increase by
mail or hand delivery to each tenant’s unit or by personal
service. The notice shall include a calculation of how the in-
crease was determined based upon the applicable HUD medi-

Changed text from “following the mailing of . . .” to “following writ- ‘
ten” notice. an income level.
80-27 Supp. 3-18-19
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(¢} The new monthly fees shall be effective on the first day
of the month following one calendar month’s notice to the
tenants and/or their designated representatives.

New Rule, R.1998 d.80, effective February 2, 1998,
See: ZO9N.IR. 3214(a), 30 N.J.R. 539(h).
Amended by R.2018 d.132, effective July 2, 2018.
See: 49 N.LR. 1595(a), 50 N.JLR. 1479(a).

Section was “Resident monthly fee increases for low and/or moderate
income-restricted units in assisted living residences (ALRs)”. Rewrote
{a) and (b).

Amended by R.2019 d.026, effective March 18, 2019.
See: S50 N.LR. 1985(a), 51 N.LR. 409(b}.
Rewrote (a) and (b).

5:86-9.15 Rent increases for low and/or moderate in-
come projects without Federal project-based
rent subsidies

(a) Sponsors of housing projects without project-based
Federal rent subsidies may elect to implement rent increases
in accordance with the rules in this section rather than those
in N.JLA.C. 5:80-9.1 through 9.12. The rules within this sec-
tion may be used only after the owner demonstrates through
an Agency approved annual tenant income certification pro-
cess that at least 10 percent of the units are rented to low in-
come families and the balance rented to moderate income
families. For the purposes of this section, a low income fami-
ly is a family that earns 50 percent or less of the HUD area
median income and a moderate income family is one that
earns greater than 50 percent but no more than 80 percent of
the HUD area median income. The foregoing provision defin-
ing a low income family and a moderate income family in
effect as of March 20, 2006 shall be retroactive and consid-
ered effective as of June 20, 1994,

1. Sponsors shall submit a written request to the Agen-
¢y, accempanied by the current tenant income certifica-
tions, the most recent HUD median income figures and the
maximum rents corresponding to the median income fig-
ures. The Agency will review and verify the information
contained therein and, if accurate, approve the remt in-
crease, up to a maximum of 10 percent for low income
units and 20 percent for moderate income units, not to ex-
ceed the maximum rents corresponding to the median in-
come figures. The Agency will provide written notice of
the approval to the Sponsor.

2. Upon approval from the Agency, the Sponsor shall
notify tenants in writing. Notice shall be by mail or hand
delivery to each tenant’s unit or by personal service, The
notice shall include the calculation of how the increase was
determined pursuant to HUD’s increase in median income,

3. The new rents shall be effective on the first day of
the month following one calendar month’s written notice to
the tenants.

(b) Sponsors of projects without project-based Federat rent
subsidies, which do not meet the low and moderate income
unit distribution set forth in (a) above, may elect to convert

Supp. 3-18-19

their project to that unit distribution. Following a successful
conversion to a project with at least 10 percent of the units
reserved for or rented by low income families and the re-
mainder reserved for or rented by moderate income families,
rent increases may be implemented via (a)1 through 3 above.

1. Sponsors who elect to convert shall get credit toward
the 10 percent or greater low income and 90 percent or less
moderate income family unit distribution for any existing
tenants meeting such standard following an Agency ap-
proved tenant income certification process. As vacancies
occur, the units shall first be rented to low income families
to fulfill the 10 percent or greater low income requirement
and then the remainder to moderate income families to ful-
fill the moderate income requirement.

2. In the event that any of the moderate income units
have current rents at less than the maximum moderate in-
come rent provided under {a}l above, rent increases shall
be phased in over the first five years following election to
convert until the maximum rent is reached for a moderate
income family. The maxinmum allowable annual rent in-
crease is determined by taking the dollar difference be-
tween the current rent of a unit and the maximum moderate
income rent provided herein at the time of election to con-
vert, and dividing the difference by five. The resulting
number will be the maximuim allowable annual increase for
moderate income units under this section. However, in no
event may the rent increase in a given year be greater than
20 percent of the then current rent for a unit. Thereafter,
rents for moderate income units shall be implemented pur-
suant to (a)l through 3 above,

(c) Low income units may revert to moderate income units
15 years after the conversion, At such time, rent increases
shall be phased in over the next five years until the maximum
rent is reached for a moderate income family, The maximum
allowable annual rent increase is determined by taking the
dollar difference between the current rent of a unit and the
maximum moderate income rent provided herein at the time
of the reversion of the low income units, and dividing the
difference by five. The resulting number will be the maxi-
mum allowable annual increase for moderate income units
under this section, However, in no event may the rent in-
crease in a given year be greater than 10 percent of the then
current rent for a unit. Thereafter, rents shall be implemented
pursuant to (a)1 through (3) above.

(d) If a project currently has more than 10 percent low in-
come residents, such units must be maintained as low income
units until vacancies oceur.

(e} When calculating the maximum rent for low and mod-
erate income units, sponsors shall use the following formula
for determining family size:

1. For efficiency units, family size shall be based on a
one person houschold.

80-28
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2. For all other units, family size shall be based on one
and one-half persons per number of bedrooms in the unit.

(f) Sponsors who wish to implement rent increases in ex-
cess of those permitted in (a) and (b) above may request such
increase in writing. The excess rent increase amount shall be
subject to the procedures at N.J.A.C. 5:80-9.4 through 9.12.
The entire rent increase amount shall be considered for de-
termining whether or not a hearing is required pursuant to
N.JA.C. 5:80-9.10.

(g) No rent increase may be approved which would in-
crease rents in excess of those permitted by other applicable
rent restrictions, for example, low income tax credit re-
strictions, tax exempt bond financing restrictions.

New Rule, R.1994 d.301, effective June 20, 1994,

See: 26 NLLR. 1188(a), 26 N.LR. 2570(a}.

Amended by R.2006:d.111, effective March 20, 2006,

See; 37 N.J.R. 4363(a), 38 N.ELR. 1430(b).
Rewrote the section,

Recodified from N.JA.C. 5:80-9.13 by R.2019 d.026, effective March
i8, 2019. v

See: 50 NLLR. 1985(4), 51 N.ILR. 409(b).

SUBCHAPTERS 10 THROUGH 2, (RESERVED)

SUBCHAPTER 13. MAKING OR PURCHASING ELIGI-
BLE LOANS FOR SINGLE FAMILY MORTGAGES

5:80-13.1 Awuthority

This subchapter is promulgated pursuant to the authority of
N.IS.A. 55:14K-12¢, whereby the Agency may make, pur-

Next Page is 80-31
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chase or participate in the purchase of eligible loans in order
to encourage the development, operation, construction, im-
provement and rehabilitation of affordable housing,

5:80-13.2 Commitment applications

(a) The Agency shall make available to all mortgage
sellers who request it, a form of commitment application for
each proposed program to purchase single family mortgage
loans at least 14 days in advance of the date all such applica-
tions must be submitted to the Agency. The commitment ap-
plication shail be in the form prescribed by the Agency and
shall contain, among other things:

I. Provision for the mortgage seller to state the maxi-
mum principal amount of single family mortgage loans
which the mortgage seller offers to the Agency;

2. The date by which the commitment application must
be submitted to the Agency in order to be considered for an
allocation of funds and the date by which commitments
will be accepted by the Agency;

3. Form of the proposed mortgage purchase agreement
and mortgage servicing agreement;

4, Provision for the morigage seller to furnish infor-
mation regarding its mortgage loan origination and servic-
ing activifies during a time period to be prescribed by the
Agency;

5. Provision for liquidated damages to be paid or other
penalties to be incurred by the mortgage seller in the event
that it fails to execute or perform under the mortgage pur-
chase agreement for the commitment accepted by the
Agency; and
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6. Provision for payment by the mortgage seller of a
commitment fee in an amount prescribed by the Ageney as
consideration for the Agency’s acceptancs of the commit-
ment application and agreemeut to purchase mortgage
Joans from the mortgage sefler.

Notice of readoption with tecluleal change, effective October 16, 2017,
See; A9 NLLR, 3423(c).

~"5:80-133  Allocation of commitments

In allocating funds available to meet the commitments re-
quested by morigage seller, the Agency shall considex, amohg
other things, the amounts of the commitments requested by
the varions mortgage sellers, the adequacy of supply of single
family morigage loans in the areas in which the morigage
sellers propose to originate morigage foans, the financial
strength and stability of the morigage seller, the morigage
loan ardginating and servicing activity reported in the com-

titment application and the ability of the mortgage sellers to .

originate and/or service single family mortgage loans under
the termg and conditions of the mortgage putchase agreement
and the mortgage servicing agreement.

5:80-13.4  Execution of morignge purchase agreement,
morigage servicing agrecment; Term Sheet;
Natice of Acceptance

The Agency and each mortgage seller will enter in a Morl-
gage Purchase Agreement and Mortgage Servicing Agree-
ment stating the conditions under which sellers will originate
and the Agency will purchase mortgage loans financed under
this Section., The Agency will provide a Term Sheet for each
rmortgage program which shall set forth the terms of all loas,
mortgage delivery period and other requirements, All loans
originated under a commitment allocation must conform to
the requirements of the Term Sheet which shall be incorpo-
rated Into the Mortgage Purchase Agreement by reference.
‘The amount of the allocation provided to each mortgage sell-
et for each program shall be det forth in a Notice of Ac-
cepiance,

5:80-13.5  Eligible neighboshoods

The Agency may designate special areas of the State in
which the purchase of mortgage loans by the Agency will
best effectuate the general purposes of the Act and the objec-
tives of expansion of supply of funds in the State available for
stugle family mortgage loans, provision of additional housing
needs to remedy the shortage of adequate housing in the State
and elimination of substandard dwellings. If the Agancy
makes such a designation, special allocations and conditions
may be imposed or waived for single family morigage foans
in these sreas, . :

5:20-13.6 Limitations on lonns

The Agency may set [imitations on the principal amounts
of 4 mortgage loan or upon the incomes of homebuyers in any
area to effectuate the purposes of the Act.

§0-31

5:80-13.7 Regulation of points charged by morigage
sellers

The Agency may regulate, limit, restrict or prohibit the
charge or collection of any commitment fee, premium, bohus,
points or other fees in connection with the origination of
mortgage loans by mortgage sellers to be purchased by the
Agency,

5:80-13.8 Refinancing of pre-existing single family
mortgage loans

(2) The Agency shall not acquire any single family mont-
gage loans made for the purpose of refinancing pre-existing
single family morigage loans, However, a morigage loan
made by a mortgage seller to finance the substantial rehabili-
tation of property upon which there i3 a pre-existing mortgage
toan may include the refinancing of the pre-existing mortgage
loan and still qualify as a single family mortgage loan under
the following conditions:

1. Atleast 50 percent of the procesds of the single fam-
ily morigage loans made by the mottgage seller shall be
used to pay for labor and materials used to rehabilitate the
properdy;

2. 'The single family mortgage toan shall be made only
to @ person determined in advance by the Agency to be a
person of fow or modetats income; '

3. The economic facts and ciroumstances of the mort-
gagor and the property are such that the rehabilitation
could not have been financed by other means;

4, The mortgage seller delivors fo the Agency a certifi-
cate executed by the mortgage seller certifying that it rea-
sonably believes, based upon prior investigation, that the
conditions nbove have been met and that the refinancing of
the pre-existing mortgage loan is incidental and necessary
to the purpose of accomplishing the rehabilitation of the
property and stating the facts and circumstances upon
which the determination in {a)3 above was made; and

5. The executive director of the Agency determines and
certifies that the facts and circumstances in the mortgage
seller’s certificate support the conclusion that the refinanc-
ing of the pre-existing mortgage loan is incidental and nec-
essary to the purpose of accomplishing the rehabilitation of

the property.

5:80-13,9 Purchase of Agency bonds

No mortgage seller (including any related pesson thereof,
as defined in Section 103(b)(6)(C) of the Intemal Revenue
Code) shall, pursuant to any arrangement, formal or informal,
purchase the bonds of the Agency in an amount related to the
amount of the mortgage loans to be purchased from such
mortgage seller {or related person, as aforesaid) by the Agen-

&y,
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5:86+13.10  Return on equity for eligible lonns

For each eligible loan made for owner-ocoupied stroctures
of four dwelling units or less, there is no general restriction
on the rate of return which the owner may receive on its in-
vestment whether from rental of the other units in the struc-
ture or on sale of the property. However, the Agency may
establish limitations on the rate of retum on investment for
owner-occupied, one to four family units, either at the time of
the making of the original loan or upon the sale, of afl or a
portion of the property and improvement, upon 2 finding that
such restrictions are necessary to assure the continued vse of
the property for individuals of low to moderate income,

SUBCHAPTER 14. MAKING OR PURCHASING ELIGI-
BLE LOANS FOR SINGLE FAMILY HOME IM-
PROVEMENT _

5:80-14,1

{(a} Upon request, the Agency shall make available to afl
mortgage sellers a single family home improvement loan ap-
plication form, Such form shall be provided at least 14 days
in advance of the date all such applications must be submitted
to the Agency. The single farily home improvement loan
application shall contain, among other thinps:

Comymitment applications

1. Provision for the mortgags seller to state the maxi-
mum principal amount of single family bome improvement
loans which the mortgage seller offers to the Agency;

2. The date by which the commitment application must
be submitted to the Agency in order to be consldered for an
atlocation of funds and the date by which program com-
mitments will be accepled by the Agency,

3. A form of the propased note purchase agreerent to
be executed by the mortgage seller; and

4, Provision for the mortgage seller to furish infor-
mation regarding its residential foan origination activities
during a time period 1o be prescribed by the Agency.

Amanded by R.2000 4,132, effective March 20, 2000,

See: 32 NJ.R. 191(a), 32 NJR, 1065(x),
Ine (p), ingerted “Family” following “sisgle” in 1.

5:80-14.2  Alloention of commitments

(a) In allocating funds available to meet the commitments
requested by mortgage sellers, the Agency shall consider,
among other things:

L. The amounts of the program commitments requested
by the varlous mortgage setlers;

2. The adequacy of supply of affordable single family
home Improvement loans in the areas in which.the mort-
gage seller proposes to originate single family home im-
provement loans;

Supp, 10-16-17

3, The Bnanctal strength and stability of the morigage
seller; and

4. The residential loan originating activity reported in
the commitment application and the ability of the martgage
seller to originate single family home improvement loans
under the terms and conditions of the note purchase agree-
ment.

Amended by R.2000 d,132, effective March 20, 2000,
See: 32 N.IR. 194(a), 32 NJR, 1065(a).

5:80-14.3 Execution of note porchase agresment

Upon notice of acceptance by the Agency to a mortgage
seller of all or a portion of the hatne improvement loan pro-
gram commitment requested by it, the Agency shall specify
the date by which the Agency shall exccute the note purchase
rgreement executed by the morigage selier.

5:80-14.4  Unsecured single family home improvement
. loans

Single family home improvement loans which are not se-
cured by a mortgage on the property being improved or reha-
bilitated shall be limited to loans specified in the Term Sheet
for each single family Home Improvement Losn Program
Fully insured under the Federal Housing Administration Title
1 Praperty Improvement Loan Program,

5:80-14.5  Eligibility requirements

The Agency may desighate income and other limitations
with respect to persons efigible to receive single family home
improvement Joans and with respect to the use of proceeds of
single family home improvement loans by such persons,
which limitatlons may vary according to geagraphical area, in
order that the purchase of single family home improvement
loans by the Agency shall best effectuate the general purpose
of the Act and the objectives of expansion of the supply of
funds in the State available for sinple family home improve-
ment loans, provision of additional housing needed to remedy
the shortage of adequate housing in the State and elimination
of substandard and ensigy inefficient dwellings. The Agency
may get limitations on tie principal amounts of single family
home improvement loans to effectuate the aforesaid purposes
of the Aet.

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 N.IR, 191(x), 32 N.LR. 1065(w),

5:80-14.6  Regulation of points charged by mortgage
sellery

The Agency may tegulate, limit or prohibit.the charge or
collection of any commitment fee, premium, borus, points or
other fees in connection with the origination of single family
home improvement loans by mortgage seller to be purchased
by the Agency,

Amended by R.2000 d, 132, effective March 20, 2000
See: 32 NJLR. 191{a}, 32 N.LR. 1065(a).
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5:80-18.2

5:80-14.7 Refinancing of pre-existing debt

The Agency shall not acquire any single family home im-
provement loans made for the purpose of refinancing pre-
existing debt.

5:80-14.8 Purchase of Agency bonds

No mortgage seller (including any related person thereof,
as defined in Section 103(b)(6)(C) of the Internal Revenue
Code) shall, pursuant to any arrangement, formal ot informal,
purchase the bonds of the Agency in an amount related to the
amount of the single family home improvement loans to be
purchased from such mortgage seller {(or related person, as
aforesaid) by the Agency.

SUBCHAPTERS 15 THROUGH 16. (RESERVED)

SURCHAPTER 17. PREVAILING WAGE RATE

5:80-17.1  Applicabitity of prevailing wage rate

(a) Not less than the prevailing wage raie shall be paid in
the construction or rehabilitation of housing projects the con-
struction or rehabilitation of which is fully or partially fi-
nanced by a loan from the Agency by all housing sponsors, or
builders, contractors or subcontractors engaged by housing
sponsors, except as may be provided under the provisions of
NIA.C. 5:80-1.4 or NJS.A, 55:14K-5y. The Agency may
also require that not fess than the prevailing wage rate be paid
in connection with the operation, repair or improvement of
anty housing project or in conjunction with the construction or
rehabilitation of any improvement or project financed by a
foan from the Agency.

(b) The prevailing wage rate required to be paid pursuant
to (a) above shall be determined in accordance with N.J.S A
55:14K-42,

Recodified from N.JA.C, 5:80-17.2 and amended by R.2005 d.219,
effective July 5, 2005.

See: 37 NLR. 970(a), 37 N.LR. 2476(a).
Former N.JLA.C. 5:80-17.1, Authority, repealed.

5:80-17.2 (Reserved)

Recodified to N.JAC. 580-17.1 by R2005 d.219, cffective July 5,
2003,

See: 37 N.IR. 970(a), 37 N.LR. 2476(a).
Section was * Applicability of prevailing wages”,

SUBCHAPTER 18. DEBARMENT AND SUSPENSION
FROM AGENCY CONTRACTING

5:80-18.1 Definitions

When used in this subchapter, the following terms shall
have the following meanings:

« Affiliates” means persons having an overt or covert refa-
tionship such that any one of them directly or indirectly con-
trols or has the power to control another.

“Agency contracting” means any arrangement giving rise
to an obligation to supply anything to or perform any service
for the Agency, other than by virtue of State or Agency em-
ployment, or to supply anything to or perform any service for
a private or public person where Agency provides substantial
financial assistance and retains the right to approve or disap-
prove the cost, nature or quality of the goods or service or the
persons who may supply or perform the same.

“Iyebarment” means an exclusion from the New lersey
Housing and Mortgage Finance Agency {Agency) contract-
ing, on the basis of a lack of responsibility evidenced by an
offense, failure, or inadequacy of performance, for a reasona-
ble period of time commensurate with the seriousness of the
offense, failure, or inadequacy of performance.

“Person” means any natural person, company, firm, associ-
ation, corporation or other entity that is engaged in or offers
or proposes to be engaged in Agency contraciing.

“Suspension” means an exclusion from Agency contracting
for a temporary period of time, pending the completion of an
investigation or legal proceedings.

Amended by R.1990 d.247, effective May 21, 1990,
See: 21 N.LR. 33506, 22 N.IR. 1556(b).
Definitions of agency contracting and person added.

Case Notes

Cited as former codification N.J.A.C. 5:80-4.1. New Jersey Housing
Finance Agency v. Canino, 7 N.LA.R. 182 (1983).

5:80-18.2 Causes for debarment of a person(s)

{a) In the public interest, the Agency may debar a person
for any of the following causes:

1. Commission of a criminal offense as an incident to
obtaining or attempting to obtain a public or private con-
tract, or subcontract thereunder, or in the performance of
such contract or subcontract.

2 Violation of the Federal Organized Crime Control
Act of 1970, or commission of embezziement, theft, for-
gery, bribery, falsification or destruction of records, per-
jury, false swearing, receiving stolen property, obstruction
of justice, or any other offense indicating a lack of business
integrity or honesty.

3. Violation of any Federal or State antitrust stafute or
of the Copeland Anti-kickback Act, 18 U.SC. § 874 and
40 U.S.C. §3145,

4. Violations of any of the laws governing the conduct
of elections of the Federal Govemment, of the State of
New Jersey, or of its political subdivisions.

80-33 Supp. 10-16-17
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5. Violation of the New Jersey Law Against Discrimi-
nation, N.J.S.A. 10:5-1 et seq., or of the Act banning dis-
crimination in public works employment, NJ.S.A. 10:2-1
et seq., or of the Act prohibiting employment discrimina-
tion by industries engaged in defense work, N.J.S.A. 10:1-
10 et seq.

6. Violations of any laws governing hours of labor,
minimum wage standards, prevailing wage standards, dis-
crimination in wages, or child labor,

7. Violations of any laws governing the conduct of oc-
cupations or professions or regulated industries.

8. Violations of any other laws which may bear upon a
lack of responsibility or moraf integrity,

9. Willful failure to perform in accordance with con-
tract specifications or within contractual time limits.

10. A record of failure to perform or of unsatisfactory
performance in accordance with the terms of one or more
contracts, provided that such failure or unsatisfactory per-
formance has occurred within a reasonable time preceding
the determination to debar and was caused by acts within
the control of the person to be debarred.

11. Violation of contractual or statutory provisions regu-
lating contingent fees.

12. Any other cause affecting responsibility as an Agen-
Cy contractor of such serious and compelling nature as may
be determined by the Agency to warrant debarment, even if
such conduct has not been or may not be prosecuted as vio-
lations of such laws or contracts,

13. Debarment by some other department or agency in
the Executive Branch.

14, Debarment by the Department of Housing and Urban
Development, Federal Housing Administration or any oth-
er instrumentality, agency or department of the United
States Government,

15. Any violation of the prohibited activities listed at
N.J.A.C. 5:80-18.8(a) or failure to report violations of pro-
hibited activities as required under N.J.A.C. 5:80- 18.8(b).

Amended by R.1985 d.559, effective November 4, 1985.
See: 17NJR H4(p), 17NIR, 2607(a).
(a)12 deleted text “including such conduct as may be proscribed by
the laws or contracts enumerated in this section”,
(2)14 added.
Amended by R. 1990 d.247, effective May 21, 1990,
See: 21 N.LR. 3350(a), 22 N.1.E. 1556(h).
Text at 15 added.
Amended by R.2000 &.132, effective March 20, 2000,
See: 32 N.JR. 191(a), 32 N.JR. 1065(a).
In (a), changed U.8.C. reference in 3, rewrote 5, and substitited “oc-

Case Notes

Offenses indicating lack of business integrity or honesty as grounds
for disbarment (citing former codification N J.A.C, 5:80-4.2). New Jer-
s¢y Housing Finance Agency v. Canino, 7N.JAR. 187 (1983).

5:80-18.3  Conditions affecting the debarment of a per-
son{s)

(a) The following conditions shall apply concerning de-
barment:

1. Debarment shall be made only upon approval of the
members of the Agency, upon their own action or upon
recommendation by the Executive Director of the Agency,
except as otherwise provided by law.

2. The existence of any of the causes set forth in
N.J.AC. 5:80-18.2 shall not necessarily require that a per-
son be debarred. In each instance, the decision to debar
shall be made within the discretion of the members of the
Agency, upon their own action or upon recommendation
by the Executive Director of the Agency, utless otherwise
required by law, and shall be rendered in the best interests
of the State,

3. All mitigating factors shall be considered in deter-
mining the seriousness of the offense, failure or inadequacy
of performance, in deciding whether debarment is warrant-
ed,

4. The existence of a cause set forth in N.J.A.C. 5:80-
18.2(a)!-8 shall be established upon the rendering of a final
judgment or conviction, including a guilty plea or a plea of
nolo contendere by a court of competent jurisdiction or by
an administrative agency empowered to render such judg-
ment. In the event an appeal taken from such judgment or
conviction results in reversal thereof, the debarment shall
be removed upon the request of the debarred person unless
other cause for debarment exists.

3. The existence of a cause set forth in N.J.A.C. 5:80-
18.2(a)9-12 and 15 shall be established by evidence which
the Agency determines to be clear and convinicing in na-
fure,

6. Debarment for the cause set forth in N.J.A.C. 5:80-
18.2(a)13 and 14 shall be proper, provided that one of the
causes set forth in N.J.A.C. 5:80-18.2(a)1-12 was the basis
for debarment by the original debarring agency. Such de-
barment may be based entirely on the record of facts ob-
tained by the original debarring agency, or upon a combi-
nation of such facts and additional facts.

Amended by R 1990 d.247, effeclive May 21, 1990,

See: 21 NLLR. 3350(0), 22 N.J.R. 1556(b).
References to 5:80-18.2¢a)14 and 15 added at ()6 and (a)35.

curred” for “accupied” following “performance has” and inserted “to be”
following “the person” in 10,

Notice of readoption with technical change, effective October 16, 2017,
See: 49 NLR. 3423(c).

Supp, 10-16-17 80-34
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5:80-18.6

5:80-18.4 Procedures; period of debarment; seope of
debarment affecting the debarment of a per-
son(s)

(a) The Agency in seeking to debar a person or his affili-
ates shall furnish such party with a written notice:

1. Stating that debarment is being considered,

2. Setting forth the reasons for the proposed debarment;
and

3. Indicating that such party will be afforded an oppor-
tunity for a hearing if he so requests within a stated period
of time. All such hearings shail be conducted in accordance
with the provisions of the Administrative Procedure Act.
However, where another department or agency has im-
posed debarment upon a party, the Agency may also im-
pose a similar debarment without affording an oppottunity
for a hearing, provided that the Agency furnishes notice of
the proposed similar debarment to that party, and affords
that party an opportunity to present information in his be-
half to explain why the proposed similar debarment should
not be imposed in whole or in part.

(b) Debarment shall be for a reasonable, definitely stated
period of time which as a general rule shall not exceed five
years. Debarment for an additional period shall be permitted
provided that notice thereof is furnished and the party is af-
forded an opportunity to present information in his behalf to
explain why the additional period of debarment should not be
imposed.

(c) Except as otherwise provided by law, a debarment may
be removed or the period thereof may be reduced in the dis-
cretion of the members of the Agency upon their own action
or upon recommendation by the Executive Director of the
Agency upon the submission of a good faith application un-
der oath, supported by documentary evidence, setting forth
substantial and appropriate grounds for the granting of relief,
such as newly discovered material evidence, reversal of a
conviction or judgment, actual change of ownership, man-
agement or control, or the elimination of the causes for which
the debarment was imposed.

(d) A debarment may include all known affiliates of a per-
son, provided that each decision to include an affiliate is
made on a case by case basis after giving due regard to all
relevant facts and circumstances,

() The offense, failure or inadequacy of performance of
an individual may be imputed to a person with whom he is
affiliated, where such conduct was accomplished within the
course of his official duty or was effected by him with the
knowledge or approval of such person.

Amtended by R.1985 d.559, effective November 4, 1985,
See: 17N.JR. 1174(b), 17 N.JLR. 2607(a).

(d) substantially amended; (c) added,
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 NLLR. 191(a), 32 N.JR. 1065(a).

80-35

Case Notes

Affiliates controlled directly or indirectly by offender also subject lo
debarment (citing Former codification N.JA.C. 5:80-4.4). New Jersey
Housing Finance Agency v, Canino, 7 N.J. AR, 182 (1983),

Suspension of defendants from agency conlracting pending formal
debarment hearing constitutional (citing former codification N.J.A.C.
5:80.4): suspension to run from original notice of suspension rather than
from date of final agency decision (appeal modification). New Jersey
Housing Finance Agency v. Canino, 7N.J.AR. 182 (1983).

5:80-18.5 Causes for suspension of a person(s)

In the public interest, the Agency, upon approval of the At-
torney General, may suspend a person for any cause specified
in NJA.C. 5:80-18.2 or upon a reasonable suspicion that
such cause exists.

Case Notes

Cited as former codification N.J.A.C. 5:80-4.5, New Jersey Housing
Finance Agency v. Canino, 7N.JL AR, 182 (1983).

5:80-18.6  Conditions for suspension of a person(s)

(a) The following conditions concerning suspension are to
be adhered to:

1. Suspension shall be imposed only upon approval of
the members of Agency, upon their own action or upon
recommendation by the Executive Director of the Agency,
and upon approval of the Attorney General, except as oth-
erwise provided by faw.

2. The existence of any cause for suspension shall not
require that a suspension be imposed, and a decision to
suspend shall be made at the discretion of the members of
the Agency, upon their own action or upon recommenda-
tion by the Executive Director of the Agency, and at the
discretion of the Attorney General, and shall be rendered in
the best interests of the State.

3. Suspension shall not be based upon unsupported ac-
cusation, but upon adequate evidence that cause exists or
upon evidence adequate to create a reasonable suspicion
that cause exists.

4. In assessing whether adequate evidence exists, con-
sideration shall be given to the amount of credible evidence
which is available, to the existence or absence of corrobo-
ration as to important aflegations, and to inferences which
may properly be drawn from the existence or absence of af-
firmative facts.

5. Reasonable suspicion of the existence of a cause de-
seribed in N.J.A.C. 5:80-18.2(a)1-8 may be established by
the rendering of a final judgment or conviction by a court
or administrative agency of competent jurisdiction, by
grand jury indictment, or by evidence that such violations
of civil or criminal law did in fact occur.

6. A suspension invoked by another department or
agency for any of the causes described in N.J.A.C. 5:80-
18.2(a)1 through 13 may be the basis for the imposition of
a concutrent suspension by the Agency, which suspension

Supp. 10-16-17
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may be imposed when found to be in the best interest of the
State,

Notice of rendoption with technical chamge, effective October 16, 2017,
See: 49 N.LR. 3423(c),

5:80-18.7 Procedures; period of suspension; scope of
suspension affecting the suspension of a per-
son(s)

(a) The following provisions regarding procedures, period
of suspension and scope of suspension shall be adhered to by
the Agency.

1. Upon approval of the Attorney General, the Agency,
may suspend a person or his affiliates, provided that within
10 days after the effective date of the suspension, the
Agency, provides such party with a written notice:

i.  Stating that a suspension has been imposed and
its effective date;

ii.  Setting forth the reasons for the suspension to the
extent that the Attorney General determines that such
reasons may be properly disclosed;

iti. Stating that the suspension is for a temporary pe-
ried pending the completion of an investigation and such
legal proceedings as may ensue: and

iv. Indicating that, if such legal proceedings are not
commenced or the suspension removed within 60 days
of the date of such notice, the party will be given either a
statement of the reasons for the suspension and an op-
portunity for a hearing if he so requests, or a statement
declining to give such reasons and setting forth the
Agency’s position regarding the continuation of the sus-
pension. Where a suspension by another agency has
been the basis for suspension by the Agency, the latter
shall note that fact as a reason for its suspension.

2. A suspension shall not continue beyond 18 months
from its effective date unless civil or criminal action re-
garding the alleged violation shall have been initiated with-
in that period, or unless debarment action has been com-
menced. Whenever prosecution or debarment action has
been initiated, the suspension may continue until the legal
proceedings are completed.

3. A suspension may include all known affiliates of a
person, provided that each decision to include an affiliate is
made on a case by case basis afler giving due regard to all
relevant facts and circumstances.

4. The offense, failure or inadequacy of performance of
an individual may be imputed to a person with whom he is
affiliated, where such conduct was accomplished within the
course of his official duty or was effectuated by him with
the knowledge or approval of such person.

Amended by R. 1985 d.559, effective November 4, 1985,

See: 17NJR 1174(b), 17 N.JR. 2607¢).
(3)3 substantially amended; (a)4 added.

Supp, 10-16-17

5:80-18.8  Prohibited activities of persons; reporting
requirement

(a) Tn order to ensure that all persons meet a standard of
responsibility which assures the Agency, the State, and its
citizens that such persons will both compete and perform
honestly in their dealings with the Agency and avoid conflicts
of interest, all persons are prohibited from engaging in the
following activities:

1. No person shall pay, offer to pay, or agree to pay, ei-
ther directly or indirectly, any fee, commission, compensa-
tion, gift, gratuity, or other thing of value of any kind to
any Agency member or employee or to any member of the
immediate family, as defined by N.J.S.A. 52:13D-13i, of
any such member or employee, or to any partnership, firm,
or corporation with which such member, employee or
member of their immediate family is employed or associat-
ed, or in which such member or employee has an interest
within the meaning of N.J.S.A. 52:13D-13g.

2. No person shall, directly or indirectly, undertake any
private business, commercial or entrepreneurial relation-
ship with, whether or not pursuant to employment, contract
or other agreement, express or implied, or sell any interest
in such person to, any Agency member or employee having
any duties or responsibilities in connection with the pur-
chase, acquisition, or sale of any property or services by or
to the Agency. No person shall, directly or indirectly, un-
dertake any private business, commercial or entrepreneuri-
al relationship with, whether or not pursuant to employ-
ment, contract, or other agreement, express or implied, or
sell any interest in such person to any individual, firm, or
entity with which such Agency member or employee is
employed or associated or has an interest within the mean-
ing of N.J.S.A. 52:13D-13g. Any relationships subject to
this provision shall be reported in writing forthwith to the
State Ethics Commission, which may grant a waiver of this
restriction upon application of the Agency member or em-
ployee upon a finding that the present or proposed relation-
ship does not present a potential or actual conflict of inter-
est or the appearance of a conflict of interest.

3. No person shall influence, or attempt to influence or
cause to be influenced, any Agency member or employee
in his official capacity in any manner which might tend to
impair the objectivity or independence of judgment of said
member or employee.

4. No person shall cause or influence, or attempt to
cause or influence, any Agency member or employee to
use, or attempt o use, his official position to secure unwar-
ranted privileges or advantages for the person or any other
individual or entity.

(b) All persons shall report to the Attorney General of New
Jersey and the State Ethics Commission the solicitation of
such persons of any fee, commission, compensation, gift,
gratuity, or other thing of value by an Agency member or
employee.
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{¢) The prohibited activities in (a)l through 4 above shall

", not be construed to prohibit a person from offering or giving
' gifts to or contracting with an Agency member or employee,

nor be construed to prohibit an Agency member or employee
from receiving gifts from or contracting with a person, and
shall not be grounds for debarment pursuant to N.J.A.C. 5:80-
18.2(a)15, provided that such activities are offered or made
under the same terms and conditions that are available to
members of the general public and are consistent with any
rules promulgated by the State Ethics Commission.

(d) The Agency shalt include the prohibited activities and
reporting requirements in (2) and (b} above in requests for
proposals by the Agency and in all contracts with every per-
son,

New Rale, R, 1990 d.247, effective May 21, 1990,
See: 21 N.LR. 3330(a), 22 N.JR. 1556(b).
Amended by R.2000 d.132, effective March 20, 2000,
See: 32 NIR. 191(), 32 NJR. 1065(a).

In (2)2, substituted “shall” for “may” following “person” throughout.
Notice of readoption with tochnicat change, cifestive October 16, 2017
See: 49 N.LR. 3423(c).

Case Notes

Cited as former codification N.JA.C. 5:80-4.8, New Jersey Housing
Finance Agency v. Canino, 7 N.J AR, 182 (1983).

5:80-18.9 Extent of debarment and suspension

The exclusion from Agency contracting by virtue of de-

barment or suspension shall extend to all contracting and sub-

contracting within the control or jurisdiction of the Agency
including any contracts which utilize Agency funds. When it
is determined by the members of the Agency, upon their own
action or upon recommendation by the Executive Director of
the Agency, to be essential to the public interest, and upon
filing of a finding thereof with the Attorney General and, in
the case of suspension, upon approval of the Attorney Gen-
eral, an exemption from total exclusion may be made with
respect to a particular Agency contract.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JLR. 191(a), 32 N.LR. 1065(a).

5:80-18.10  Prior notice by the Agency

Insofar as practicable, prior notice of any proposed debar-
ment or suspension shall be given by the Agency to the At-
torney General and Treasurer.

5:80-18.11

The Agency shall supply to the State Treasurer a monthly
list of all persons having been debarred or suspended in ac-
cordance with the procedures prescribed herein, including the
effective date and term, if any, of such debarment or suspen-
sion. Such list shall at all times be available for public inspec-

List of debarred and suspended persons

_ tion,

“ Notice of readoption with technical change, effective Qctober 16, 2017.

Sec: 49 NJ.R. 3423(¢).
Section was “List of debarred and suspended”.
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4:80-18.12 Discretion

Nothing contained herein shalf be construed to limit the au-
thority of the Agency to contract or to refrain from contract-
ing within the discretion allowed by law.

5:80-18.13  Lists of Federal agencies

Notwithstanding the failure of the Agency to debar or sus-
pend any person or contractor pursuant to these regulations,
whenever the Agency participates in any program financed,
issued or guaranteed by any depariment, agency or instru-
mentality of the United States Government, it may rely on
and distribute lists of persons suspended or debarred by such
agency, department or instrumentality and prevent the listed
person from participating in that program.

New Rule, R.1985 d.559, effective November 4, 1985.
See: 17 N.JR. 1174¢b), 17N.1.R. 2607(a).
Notice of readoption with techuical change, effective QOctober 16, 2017,
See; 49 N.LR. 3423(c).
Section was “Lists of other agencies”.

SUBCHAPTER 19. WAIVERS

5:80-19,1 Waivers

Any party desiring a waiver or release from the express
provisions of any of the regulations in this chapter may sub-
mit a written request fo the Agency to the attention of the
Executive Director, Waivers may be granted only by the
Agency Board when such waiver would not contravene the
provisions of N.J.S.A. 55:14K-1 et seq. and upon a finding
that, in granting the waiver, the Board will be promoting the
statutory purposes of the Agency.

SUBCHAPTER 20. CERTIFICATION AND RECERTIFI-
CATION OF INCOME

5:80-20,1 Authority

This subchapter is promulgated pursuant to the authority of
N.J.S.A. 55:14K-8b.

5:80-20.2  General applicability

{a) Regulations within this subchapter shall apply to all
housing projects financed by a loan from the Agency.

(b) In addition to (a) above, any additional Federal regula-
tions, if applicable, regarding certification and recertification
of income and, as applicable, the Low Income Housing Tax
Credit Qualified Allocation Plan, N.J.A.C. 5:80-33, shal} also
apply if a unit within a housing project is:

{. Assisted by subsidies provided by HUD, such as
Section 8 (Housing Assistance Payments) and Section 236
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(Interest Reduction Payments) of the National Housing Act
of 1937;

2. Financed pursuant to former Section 103¢(b)(4) of the
Internal Revenue Code or current Section 142 of the Inter-
nal Revenue Code (or any other applicable provision of the
Internal Revenue Code as it relates to tax-exempt housing
bonds);

3. Financed by a loan from the Agency that is insured
or guaranteed by the United States or any agency thereof!
or .

4. With respect to an allocation of Federal low-income
housing tax credits, is a low-income unit as defined in Sec-
tion 42 of the Internal Revenue Code,

{c) In the cases described in (b)1 through 4 above, the
housing sponsor shall notify families that they are residing in
housing projects that are subject to such Federal regulation. In
the event there are any inconsistencies between the rules in
this subchapter and any applicable Federal regulations, the
Federal regulations prevail.

(d) References to any statutes, State or Federal, within this
subchapter include any amendments which have been or may
be made to such statutes.

(e) “Income-restricted units” means the units in a housing
project where occupancy is restricted to low- or moderate-
income tenants pursuant to the requirements of the Agency or
the Internal Revenue Code and that will qualify the housing
project for tax-exempt bond financing and/or Federal low-
income housing tax credits,

(f) “Market-rate units” means all units in a housing project
financed by the Agency where tenant income and occupancy
are governed only by the requirements of N.J.S.A. 55:14K-8
and N.J.A.C. 5:80-8.2(a).

Amended by R.200] d.82, effective March 5, 2001,
See: 32 N.JR. 4166(a), 33 NI R. 781(a).
Added (d) and ¢e).
Ametded by R.2019 d.094, effective September 3, 2019,
Seer 31 NJR, 396(a), 51 N.JLR. 1421(a).
Rewrote the section,

5:80-20.3 Documentation and veview of terant incone
qualifications

(a} Each applicant for admission to, or tenant occupying,
an income-restricted unit within a housing project shall pro-
vide to the housing sponsor all required information and doc-
umentation that will verify, to the satisfaction of the Agency,
gross aggregate family income. This information and docu-
mentation shall include, but not be limited to, the following;

1. A copy of the first page of their most recent Federal
income tax return, or a signed certification stating that no
tax return was filed;

2. Permission for the Agency and housing sponsor to
contact the Internal Revenue Service for information nec-

Supp. 9-3-19
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essary to verify gross aggregate family income, such as
copies of the first page of the family’s income tax returns;

3. Verification of employment;

4. Check stubs from employers, pensions, annuities,
social security, unemployment, public assistance and
workers’ compensation;

5. A copy of any court order for alimony and/or child
support;

6. Confirmation of income from assets (for example,
bank statements); and

7. Certification of income and assets,

(b) For market-rate units only, a written statement by the
applicant(s) or tenant(s) certifying that aggregate family in-
come does not exceed the maximum income limits prescribed
by N.JA.C. 5:80-8.2 may be accepted as sufficient verifica-
tion of income.

(c) In addition to the documentation required pursuant to
this section, any family applying for admission to or OCCUpY-
ing a unit within a housing project assisted by subsidies pro-
vided by HUD, including, but not limited to, Section 8 and
236, Federal low-income housing tax credits, and/or financed
pursuant to former Section 103(b)(4) or current Section 142
of the Internal Revenue Code (or any other applicable provi-
sion of the Internal Revenue Code as it relates to tax-exempt
housing bonds) may be required to submit additional docu-
mentation as required by Federal regulations regarding certi-
fication and recertification of income.

(d) The housing sponsor shall be responsibie for reviewing
the required documentation and determining whether the ap-
plicant qualifies for residence prior to occupaney of the unit,
If the sponsor determines the applicant is qualified, the spon-
sor may then approve the move-in of the qualified applicant.

(¢) By the fifth day of each month, the housing spensor
shall file with the Agency, a copy of each newly-admitted
tenant’s certification of income and assets obtained by the
housing sponsor during the previous month. The housing
sponsor shall include with each tenant certification, a certifi-
cation that the housing sponsor has reviewed the required
documentation and has verified that the tenant has qualified
for residence in the unit, The housing sponsor shall be re-
sponsible for maintaining copies of all documentation re-
quired by this section for the period of time required under all
applicable provisions of State and Federal laws, rules, and
regulations and for such periods of time as may otherwise be
required by the Agency pursuant to the terms of its financing
of the housing project.

(B Notwithstanding the provisions of (d) above, the Agen-
cy reserves the right to require pre-tenant move-in approval in
instances where the Agency has issued to housing sponsors, a
notice of noncompliance with this section. In addition, the
housing sponsor shall pay to the Agency, an administrative

Next Page is 80-38.1
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fee of $200.00 for each certification for which a notice of
noncompliance has been issued. Such fee shall be in addition
to, and not in lieu of, any default remedies available to the
Agency pursuant to its loan and regulatory documents gov-
erning the project.

Amended by R.2000 d. 132, effective March 20, 2000.
See: 32 N.JR. 191(s), 32 N.LR, 1065(a).
Amended by R.2001 d.82, effective March 5, 2001,
Seer 32 N IR, 4166(a), 33 N.JR. 781(a).
Tn {a}, substituted “an icome restricted” for “a”; added a new (b) and
recodified former (b) as (c).
Amended by R.2019 d.094, effective September 3, 2019.
Seer 51 NIR. 396{a), 51 N.ILR. 1421(a).
Section was “Documetiation”. Rewrote the section,

5:80-20.4 Caleulation of income

(a) Gross aggregate family income shall be calculated in
accordance with applicable Federal regulations for families
applying for admission to or occupying units that are assisted
by HUD subsidies such as Section 8 and 236 or families oc-
cupying units within a housing project financed pursuant to
former Section 103(b)(4) of the Intemal Revenue Code,
where such units are restricted to families of low and maoder-
ate income as defined in Section 103(b)(12)(C), or pursuant
to current Section 142 of the Internal Revenue Code (or any
other applicable provision of the Internal Revenue Code as it
relates to tax-exempt housing bonds), or, with respect to an
allocation of Federal low-income housing tax credits, are
fow-income units as defined in Section 42 of the Internal
Revenue Code.

(b) For all other families, gross aggregate family income
shall be calculated by the total annual income of all family
members, from whatever source derived, including but not
limited to, pension, annuity, retirement, and social security
benefits. However, the calculation for gross aggregate family
income shatl not include such income as the Agency deter-
mines may be excluded. Such excludable income shall in-
clude, but is not limited to, the following:

{. Income from a dependent under 18 years of age,
who is not the head of household or spouse of the head of
household,;

2. Lump-sum additions to family assets such as inher-
itances, capital gains, insurance payments included under
health, accident, hazard or worker’s compensation policies,
and settlements for personal or property losses;

3 For income from dependents who are secondary
wage earners but who are not included within {b)1 above,
such wages up to a maximum of $3,000.

(¢) The calculation of gross aggregate family income with
regard to (b) above shall include an allowance of $480.00 for
each dependent under 18 years of age who is not the head of

a household or spouse of the head of household.

Amended by R.2000 d.132, effective March 20, 2000.

See: 32 N.LR. 191(a), 32 N.LR. 1065(2).
Amended by R.2019 d.094, effective September 3,2019.

80-38.1

See: 51 NJR, 396(a), 5t N.LR. 1421(a).
Rewrote (a); in the introductory paragraph of (b}, inserted a comma
following “to” lwioe, “retirement”, and the second occurrence of “in-

clude™; in ()1 and (c), deleted “minor” preceding “wnder”; and in {¢)
deleted a comma following “above”.

5:80-20.5 Recertification periods and procedures; annual
compliance andit

(a) Family income shall be recertified on an annual basis
for families occupying units that are assisted by HUD subsi-
dies, such as Section 8 and 236.

(b) Family income shall be secertified annually or at such
times and to the extent required pursuant to the Internal Rev-
enue Code (IRC) for:

1. A family occupying a unit within a housing project
financed under former Section 103(b)(4) of the IRC where
such unit is restricted to families of low- and moderate-
income as defined in Section 103(b)(12)(C) of the IRC;

2. A family ocoupying a unit that is a fow-income unit
in 2 housing project financed under current Section 142 of
the IRC (or any other applicable provision of the IRC as it
relates to tax-exempt housing bonds); or

3. A family occupying a unit that is a low-income unit
pursuant to Section 42 of the IRC.

(¢) Family income shall be recertified at least every three
years but not more than once each year, for all other families
not included within (a) or (b) above.

(d) Housing sponsors shall notify each family in writing,
not more than 100 days and not less than 91 days prior to
expiration of a family’s lease, that they must recestify family
‘ncome. Such notification shall include, but is not necessarily
limited to:

| A statement that families must recertify within 30
days of the notice;

2 A list of the documentation required for recertifica-
tion;

3 A statement that families who fail to recertify in-
come may be subject to provisions set forth in NJAC.
5.80-20.6. The statement must include a description of the
provisions at N.J.A.C. 5:80-20.6,

4 A statement that after recertification, families whose
income is in excess of the Federal or Agency maximum in-
come limit may be subject fo provisions set forth in
N.J.A.C. 5:80-20.7, such statement including a description
of such provisions.

(e) After families have recertified, housing sponsors shall
calculate the family’s gross aggregate family income. if there
will be an adjustment in HUD subsidy or immposition of a sur-
charge as provided by N.LA.C. 5:80-20.8, housing sponsors
shall provide families with notice at least 30 days prior to the
expiration of the lease. If requested by families, housing
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sponsors shall provide an explanation of how they calculated
the family’s income and arrived at the adjustment of subsidy
or imposition of a surcharge.

(f) The housing sponsor must file with the Agency copies
of the recertifications obtained by the housing sponsor during
the previous calendar year within 45 days following the end
of each calendar year, or at such other times as may be re-
quired by the IRC or IRS regulations, if applicable. If the
housing sponsor fails to timely submit the documentation
required pursuant to this section, the housing sponsor shall
pay to the Agency an administrative fee of $200.00 for each
certification for which a notice of noncompliance has been
issued. Such fee shall be in addition to, and not in lieu of, any
default remedies available to the Agency pursuant to its loan
and regulatory documents governing the project.

() Failure of the housing spensor to comply with the time
requirements in (d) and (e} above shall not relieve families of
their obligation to complete their recertification within 30
days of receiving notice to recertify.

() Housing sponsors shall provide a written acknowledg-
ment indicating the documents submitted, if requested at the
time of submission.

(i) On an annual basis, and in addition to the other re-
quirements of this subchapter, housing sponsors of at least
33.33 percent of all Agency-financed housing projects subject
to this subchapter shall submit to the Agency for compliance
review, the following information for a minimum of 20 per-
cent of all income-restricted units, 20 percent of all units as-
sisted by HUD subsidies, and 20 percent of all market-rate
units, as applicable (projects and units shall be identified by
the Agency):

L. A copy of the most recent family income certifica-
tion;

2. The documentation the housing sponsor has received
to support the certification; and

3. The rent record/roll.

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 NJR, 191(a), 32 NJR, F065(a).
Natice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).
Amended by R.2019 d.094, effective September 3, 2019,
See: SIN.JR.396(a), 51 N.LR. 1421(a),
Section was “Recertification periods and procedures”, Rewrote the
section.

Case Notes

Regulations requiring housing project sponsor to follow specific pro-
cedure in notifying tenants abot recertifying their income and possibil-
ity of eviction upon failing to do so did not apply only to noncertifying
tenants whose income made them ineligible fo remain tenanis, NC.
Housing Associates, No, 100 v, Hightower-Cooper, 281 N.I.Super, 317,
657 A.2d 478 (L.1993),
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5:80-20.6  Failure fo recertify

(a) Any family that fails to recertify income after notifica-
tion pursuant to this subchapter shall be subject to the follow-
ing:

1. For families occupying a unit which is assisted by
HUD subsidies, such as Section 8 and 2306, such subsidies
shall be terminated as needed to comply with applicable
Federal regulations.

2. Families occupying market-rate units shall be sub-
Ject to imposition of surcharges pursuant to N.J A.C. 5:80-
20.8 and may also be subject to eviction pursuant to
N.JA.C. 580-209,

{b) Families subject to the provisions in (a) above, upon
satisfactory completion of recertification, may have subsidies
restored, provided said subsidies are available, or may, with
Agency approval, have surcharges removed. Surcharges paid
to the Agency for failure to recertify, as required by N.J.AC.
5:80-20.8(d), may be returned, with Agency approval, if satis-
factory completion of recertification is made within six
months of the notice to recertify. Neither the Agency nor the
housing sponsor is responsible for the return of surcharges
paid to the municipality. :

Amended by R,2000 d.132, effective March 20, 2000.
See: 32N.JR. 191(a), 32 N.LR. 1065(a),

Amended by R.2019 d.094, effective September 3, 2019.
Sec: SENLLR. 396(a), 51 N.JR. 1421(a),

In the introductory paragraph of (a), substituted “that” for “which”; in
(a)2, substitwted “Familics occupying markel-tate units” for “For all
other families, they” and deleted a comma {otlowing the first N.J.A.C.
cite; and in (b), substituted the fourth occuttence of “Agency™ for “agen-
ey’

5:80-20.7 Adjustments in tenancy

(a) For families occupying a unit assisted by HUD subsi-
dies such as Section 8 and 2306, upon recertification, families
whose income is in excess of the maximum income limit un-
der applicable federal regutations are subject to adjustment or
termination of HUD subsidies as needed to comply with ap-
plicable Federal regulations.

(b) Where, upon recertification, a family is occupying a
market-rate unit, and that family’s income is in excess of the
maximum income limit under N.J.A.C. 3:80-8.2, the family
may be subject to surcharges pursuant to N.J.A.C. 5:80-20.8
and may also be subject to eviction pursuant to N.JLA.C. 5:80-
20.9.

{¢) Upon recertification, housing sponsors must ensure
that the project contains the number of low- and moderate-
income families as required by N.JA.C 5:80-8.3.

Amended by R.2019 d.094, effective September 3, 2019
See: 5EN.IR. 396(2), 51 NJR, 1421(a).
Rewrote (b) and (c).
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%:80-20.8 Surcharges

(a) Upon recertification, if the gross aggregate family in-
come eoxceeds the maximum income limit pursuant to
N.JA.C. 5:80-8.2 by 25 percent or less, the family shall con-
tinue to occupy the unit without the imposition of any sur-
charges. If the gross aggregate family income exceeds the
maximum income limit by more than 25 percent, the family
may continue to occupy the unit, subject to payment of a sur-
chatge as outlined in (c) betow. Such surcharges may only be
imposed with approval of the Agency. When imposing sur-
charges, housing sponsors shall give families notice that they
may be subject to eviction if their income continues to exceed

Next Page is 80-39
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the maximum income limit for six months from the expiration
of the family’s lease.

(b) Families subject to surcharges for failing to complete
the recertification process (see N.J.A.C. 5:80-20.6) shall be
surcharged at the maximum rate outlined in (¢) below and
may also be subject to eviction in accordance with N.J.A.C
5-80-20.9. Sponsors shall provide families with notice at least
30 days prior to the expiration of the lease that a surcharge
will be imposed for failure to recertify. Such surcharges or
eviction actions require Agency approval.

(¢) Surcharges imposed shall be based upon a family’s unit
rent in accordance with the following schedule:

Supp. 9-3-19
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Surcharge
Pereentage that Gross Aggregate Income exceeds on
the Maximum Income Limit Unit Rent
Up to and including 125% None
In excess of 125% up to and inchuding 130% 3%
In excess of 130% up o and including 135% 10%
In excess of 133% up to and including 140% 15%
In excess of 140% up to and including 145% 20%
In excess of 145% up to and including 150% 25%
T excess of 150% 30%

(d) Housing sponsors shall pay the surcharge to the munic-
ipality granting tax exemption to the project but only up to an
amount that, together with payments made to the municipality
in lieu of taxes and for any land taxes, equals 25 percent of
the total rents or carrying charges of the project for the cur-
rent and any prior years that the project has been in operation.
For projects on which the Agency has made a foan financed
with the proceeds of bonds issued prior to January 1, 1973,
any remainder of the surcharge or the total surcharge, if tax
exemption has not been granted, shall be paid info the Agen-
cy’s housing finance fund securing the bonds issued to fi-
nance the project. For projects financed on or after January 1,
1973, any remainder of the surcharge or the total surcharge, if
tax exemption has not been granted, shall be patd to the
Agency.

(e) Surcharges shall be imposed upon expiration of the
» lease provided families have received 30 days notice pursuant
! 1o NJA.C. 5:80-20.5. Families which have not received 30
days notice prior to lease expiration shall not have surcharges
imposed until the 30 day notice has expired.

Amended by R 2000 d.132, effective March 20, 2000.
See: 32 NLLR. 191(a), 32 NLL.R. 1065(a).

5:80-20.9 Eviction

(a) Families who fail to recertify income following notifi-
cation pursuant to N.J.A.C. 5:80-20.5 may, with Agency ap-
proval, be evicted by the housing sponsor if such failure con-
tinues for at least six months after expiration of the lease.

(b) Upon recertification, families whose gross aggregate
family income exceeds the maximum income limit pursuant
to N.J.A.C. 5:80-8.2 by more than 25 percent and continues
to do so for at least six months after expiration of the lease
may, with Agency approval, be evicted by the housing spon-
SOF. :

(c) Prior to eviction under this section, housing sponsors
must provide families with written notice at the end of the
six-month period indicating that eviction procedures will
begin unless they recertify within 10 days of the notice and
show that family income has decreased below the maximum
income limit. Families who fail to recertify within the 10 days
. or who upon recertification are in excess of the maximum
! income fimit may be evicted by following the provisions of
N.J.S.A. 2A:18-61.1 et seq.

80-39

(d) In the case of tenants of income-restricted ALR units,
neither failure to recertify nor income exceeding the maxi-
mum income limit shall be cause for eviction. However, the
next available nonincome-restricted ALR unit shall be rented
to an income-eligible tenant and shall be deemed an income-
restricted ALR unit thereafter,

Amended by R.1998 d.80, effective February 2, 1998,
Sce: 29 NJ.R. 3214(a), 30 N.JR. 539(b).
Added (d).
Amended by R.2000 d.132, effective March 20, 2000,
See: 32 N.LR, 191(a), 32 N.ILR. 1065(a).
Amended by R.2019 4,094, effective Septenther 3, 2019.
Sce: 51 N.LR. 396(a), 51 N.JR. 1421(a).
In {c), stbstituted “housing sponsors™ for “Housing Sponsors”, “six-
monti” for “six month”, and inscrted the second oceurtence of “who™.

5:80-20.10 Confidentiality

Housing sponsors shall maintain files on the certification
and recertification of family income at the project. Such files
are to be kept as confidential and shall not be accessible to
nor shall information contained therein be disclosed to any
person except authorized representatives of the housing spon-
sor, the Agency and, if applicable, HUD. Housing sponsors
shall require identification from each person claiming au-
thority to review such confidential fites and maintain a list of
individuals who have been provided access to same. If a
housing sponsor is not satistied that a person requesting re-
view has proper authority, review shall be denied and the
matter referred to the Agency for final determination. Any
copies of family files sent to the Agency pursuant to the certi-
fication or recertification process shall be maintained in the
same confidential manner. If requested by a family at the time
of submission, submitted material shatl be returned to a fami-
ly when it is no longer needed.

Amended by R, 2000 d.132, effective March 20, 2000,
See: 32 N.IR. 191(a), 32 NJR. 1065(a).

Inserted “and, if applicable” following “Agency” in the secoid sett-
tence.

SUBCHAPTER 21. TRANSFER OF SERVICING OF
SINGLE FAMILY MORTGAGE LOANS
5:80-21.1  General applicability

(a) The rules set forth within N.J.A.C, 5:80-21.1 through
21.4 shall apply to ali servicers of Agency single family
mortgage program foans upon:

1. Sale or transfer of a majority interest in the servicing
company or entity;

2. Sale or transfer of a majority ownership interest of
the holding company;

3. Sale or transfer of the portfotio of Agency loans to
another service; or

4. Merger.

Supp. 9-3-19




3:80-21.1

COMMUNITY AFFAIRS

(b) The rules within this subchapter shall also apply to any
change in the servicer’s organizational structure, which in the
Agency’s determination, amounts to the type of transfer spec-
ified in (a) above, In determining whether a change in the
servicer’s organizational structure is a transfer subject to
these rules, the Agency may consider:

I, Name change of setvicer;
2. Change of location of servicer;
3. Staff changes by servicer;

4. Legal or other significant organizational changes in
the servicer’s structure; and

5. Compensation paid to the servicer.

(c) The rules within this subchapter shall not apply to loan
originators who are not servicers or to newly originated loans
that are being transferred from the originating lender to an
approved servicer,

Amended by R.1997 d.523, effective December 13, 1997,
See: 28 NLILR. 4833(a), 29 N.J.R. 5285(a).

Rewrote (a}l through (a)3, inserted (a)4 and (b)3; and in (c), extended
the exception to newly originated loans transferred to an approved ser-
vicer.

5:80-21.2  Agency review and approval of transfer

(a) No servicer may enter into any transfer as specified in
N.J.A.C, 5:80-21.1 without obtaining prior written consent of
the Agency. Approval of all transfers shall be made by the
Executive Director of the Agency.

(b) In order for a transfer to be approved, the successor
servicer must meet all of the following requirements:

1. Is a currently approved Agency seller/servicer and
has a demonstrable ability to service an Agency portfolio,
of the size to be transferred;

2, Have a net worth consistent with the standards set
forth by the Federal National Mortgage Association
(FNMA) and acceptable to bond insurers, where applica-
ble;

3. Have a servicing portfolio of at least $25 million in
total outstanding principal balances.

4. Be an approved servicer for the FNMA or Federal
Home Loan Mortgage Corporation (FHLMC). If the ser-
vicer is not FNMA/FHLMC approved, the Agency reserves
the right to make its own determination;

5. Have current certified financial statements and ser-
vicing and delinquency statistics that are satisfactory to the
Agency;

6. Completion of the participation application to the
satisfaction of the Agency;

7. Completion of the Agency’s Questionnaire for Ser-
vicing Transfers to the satisfaction of the Agency. This
form must also be completed by the transferring servicer;
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8. Evidence of fidelity insurance, errors and omission
insurance and other insurance required by the Agency:

9. If a successor servicer is an existing Agency ser-
vicer, there must be a record of acceptable servicing per-
formance, as determined by the Agency; and

10. Be approved by any entity which has provided in-
surance for the specified bonds, if required by that entity.

(c) In addition to the requirements in (b) above, the suc-
cessor servicer shall meet all requirements of the Agency’s
General Resolution and other documents issued in connection
with the sale of bonds from which the financing for the ser-
viced loans has been provided.

Amended by R 1997 d.523, effective December 15, 1997,
See: 28 N.JR. 4833(a), 29 N.L.R. 5285(a),

Renamed the scotion; rewrote ()1 and (b)2; in (b)3, deleted the re-
quirement that the servicing portfolio contain at least 200 foans, and
increased the migimum portfolio size (o $25 million doliars; ane acdded
()10 and (c).

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 N.JLR. 191(a), 32 N.JR. 1065(a).

5:80-21.3  Compensation adjustment due on transfer

(a) The compensation paid to the Agency shall be adjusted
upon sale or fransfer by a servicer of Agency loans. At the
time of the transfer, the servicer shall pay to the Agency an
amount equal to three times the service fee earned for the
month during which the transfer occurs.

(b) Compensation adjustment shall not be paid on loans in
foreclosure or loans in default over 60 days.

(c) The compensation adjustment set forth in (a) above
shall not apply to:

1. Newly originated loans sold or transferred by sellers
(originators) who are not Agency approved servicers:

2. Servicers of portfolios with 150 loans or iess that are
transferring their entire Agency portfolio:

3. Servicers who are subject to a servicer’s agreement
that provides for compensation adjustment of amounts less
than those provided by these rules: and

4. Loan sale or organizational transactions for which no
compensation is involved.
Amended by R.1997 d.523, effective December 15, 1997,
Sce: 28 N.JR. 4833(x), 29 N.LR. 5285(a).

Renamed the scction; rewrote (a); in (b) substituled “Compensation
adjustment” for “A wransfer fee” and added (c).

5:80-21.4  Subsequent transfers

(a) The rules within this subchapter and all terms and con-
ditions of the then current agreements between the Agency
and the transferring servicer shall apply in their entirety to
any subsequent transfers by servicers who became successor
servicers under the provisiohs of these rules. ‘
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(b) Successors servicers shall assume and abide by all the

- terms, including compensation adjustments, of the applicable

: mortgage servicing agreements on the loans being serviced
" unless different terms are agreed to in writing by the succes-
sor servicer and the Agency. Portfolio records shall be deliv-
ered to the successor, including, but not limited to, current
and past status, escrow balances, and prepayment and cur-
tailment information. Transferor and transferee shall fully
indemnify the Agency against losses or claims resulting from
the transfer.

Amended by R.1997 d.523, effective December 15, 1997,
See: 28 N.LR. 4833(n), 29 N.I.R, 5285(a).

in (), nseried a reference to agreements between the Agency and the
transferring servicer; and in (b), inserted the second sentence.

5.80-21.5 Termination of servicing by Agency

(a) The Agency may terminate the servicing agreement
with a servicer with or without cause. If termination is with-
out cause the Agency shall pay to the servicer 50 basis points
of the outstanding principal loan balance of any loan that is
less than 84 months old and that is not in default by 60 or
more days. No compensation shall be paid for any loan that is
older than seven years.

(b) If the Agency terminates the servicing agreement with
cause, in accordance with the agreement, no compensation
adjustment shall be paid unless the Agency permits the ser-
vicer to transfer servicing, in which case the rules set forth in
+ N.JA.C.5:80-21.1 through 21.4 shall apply.

(c) In the event that the Agency terminates the servicing
agreement, the servicer shall compensate and indemnify the
Agency for losses to the Agency or for which the Agency
becomes responsible, which are attributable fo the servicer. In
addition, the servicer shall not receive a comtpensation ad-
justment as may have otherwise been provided under (a)
above, unless the servicer shall have first made the Agency
whole. The servicer shall not be permitted to set off any com-
pensation adjustment under (a) above against its obligations
to the Agency.

New Rule, R,1997 d.523, effective December 15, 1997,
See: 28 N.LR. 4833(a), 29 N.IR. 5285(a).

SUBCHAPTER 22. AFFIRMATIVE FAIR HOUSING
MARKETING PLAN REQUIREMENTS

5:80-22.1 Requirement to submit an Affirmative Fair
Housing Marketing Plan

(a) The purpose of an Affirmative Fair Hoﬁsing Marketing
Plan (Plan) is to ensure that necessary steps are being taken to

eliminate discriminatory rental practices and to overcome the -

effects of past disctimination involving rental housing by
- informing individuals or groups of persons who would not

normally apply for the housing about the availability thereof
and providing them a reasonable opportunity to rent the hous-
ing.

(b) Sponsors of housing projects and sponsors of continu-
ing care retirement communities are required to submit a Plan
prior to receiving a commitment of funding from the Agency.

(¢) The contents of a Plan under (a) above are as follows:

1. The Plan shall consist of a fully completed U.S. De-
partment of Housing and Urban Development (HUD), Of-
fice of Fair Housing and Equal Opportunity Affirmative
Fair Housing Marketing Plan (AFHMP)-Multifamily
Housing (Form HUD-935.2A (12/2011)) or such updated
or successor form as may be developed by HUD, available
at  http://portal.hud. gov/hudportal/documents/huddoc?id=

935-2a.pdf.

2. In addition to (¢)1 above, all sponsors of housing
projects and continuing care retirement communities shall
register their projects or cause their projects to be regis-
tered on the New Jersey Housing Resource Center website
at hitp:/fwww nj.gov/mjhre/.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NLLR. 970¢a), 37 N.L.R. 2476(a).
Rewrote the section.
Repeal and New Rule, R2018 d.132, effective July 2, 2018,
See: 49 NLLR. 1595(a), S0 N.J.R. 147%(a).
Section was “Definitions”.

5:80-22.2  Monitoring

(2) The Agency will monitor projects to assess the degree
to which the activities undertaken pursuant to an approved
Plan conform with the applicable Fair Housing Laws and
Regulations, In conducting monitoring, the Agency will de-
termine: '

1. Whether the applicant or sponsor has made a good-
faith effort to carry out the provisions of the approved Plan
and related Affirmative Fair Housing Marketing require-
ments; and

2. Whether progress has been made toward achieve-
ment of the objectives of the Plan.

(b) Agency staff will conduct on-site monitoring which
will entail an examination of records, visual inspection of the
project and interviews with applicants, rental/sales agent and
staff, occupants and community organizations identified in
the Plan. Records which may be examined include applica-
tions (for both accepted and rejected prospective occupants),
and documentation relating to advertising.

{c) Failure to make a “good faith effort” to comply with
the Plan could result in the loss of Agency financial assis-
tance. All complaints regarding discrimination will be for-
warded to the New Jersey Division on Civil Rights for formal
criminal investigation.
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The following annotation applies to NJA.C. 5:80-22.2 prior to ils re-
peal by R.2018 d 132:

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.JR. 970(a). 37 N.J.R, 2476(a).

In (b), inserted “units” following “market”; in (¢), substituted “units in
the project” for “dwellings” preceding “are sold”.

The following annotations apply to NJAC. 5:80-22.2 subsequent to its
recodification from NJA.C. 5:80-22.25 byR20184d132:

Amended by R.2005 d.219, effective July 5, 2005,
See: 37N.LR. 970(2), 37 N.ILR. 2476(a).
In (a), deleted “ Affimative Fair Housing Marketing” following “to an
approved” in the introductory paragraph,
Recodified from N.JA.C. 5:80-22.25 and amended by R.2018 d.132,
effective July 2, 2018,
See: 49 N.JR. 1595(a), 50 N.LR. 1479(z).
Rewrote (). Former N.JA.C. 5:80-22,2, Purpose of the Affirmative
Fair Housing Marketing Plan, repealed.

5:80-22.3 (Reserved)

Amended by R.1998 d.80, effective February 2, 1998,
See: 29 N.JR. 3214(a), 30 N.J.R. 539(b).

In (a8}, added 6.

Amended by R.2005 d.219, effective Tuly 5, 2005,
See: 37 N.LR. 970(a). 37 N.LR. 2476(a).

In {a), substituted “a Plan” for “an Affirmative Fair Housing Matket-
ing Plan” in the introductory paragraph, rewrote 5; in (b), deleted “Af-
firmative Fair Housing Marketing” preceding “Plan” in the second sen-
tence,

Repealed by R.2018 d,132, effective July 2, 2018.
See: 49 N.LR. 1595(a), 50 N.J.R. 1479(a),
Section was “Who submits a Plan.”

5:80-22.4  (Reserved)

Amended by R.2005 d.219, effective July 5, 2005,
See: 37N.LR. 970{a), 37 N.L.R, 2476(a),

In (b), substituted “approved” for “approval” preceding “Plan” in the
first sentence and “the™ for “those” preceding “procedures stated herein”
in the second sentence.

Repealed by R.2018 d.132, effective July 2, 2018,
See: 49 N.JIR. 1595@), SO N.JR. 1479(a).
Section was *Plan submission deadlines”,

5:80-22.5 (Reserved)

Amended by R.2005 d.219, effective July 5, 2005,

See: 37N.1R. 970(a), 37 N.J.R. 2476(a),

Repealed by R.2018 d.132, effective July 2, 2018,

See: 49 N.JR. 1595(a), S0 N.JR. 1479(a).
Section was “Format of the Plan”,

5:80-22.6 (Reserved)

Amended by R.2005 d.219, effective July 5, 200,
See: 37N.J.R. 970(a), 37 N.LR. 2476(a),

In (a), deloted “the” following “the development and” and deleted
“Affirmative Fair Housing Marketing” preceding “Plaw.”; in (g), substi-
tuted “Counncil on Affordable Housing™ for “Affordable Housing Coun-
cil” in 3, and substituted “affect” for “effect” in 4.

Repealed by R.2018 4.132, effective July 2, 2018,
See: 49 N.LR. 1595(a), 50 N.J.R, 1479(a).
Section was “Direction of marketing activity”,

5:80-22.7 (Reserved)

Amended by R.2005 d.219, effective Tuly 5, 2008,
See: 37 N.LR. 970(a), 37 N.LR, 2476(a).

Rewrate (¢); in (d), substituted “of” for “for” in I; in (), substituted
“television” for “telephone” in 3,
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Repealed by R.2018 d.132, effective July 2, 2018.
See: 49 NLLR, 1595(a), SON.LR. 1479Ca).
Section was “Marketing program™,

5:80-22.8 (Reserved)

Amended by R.2005 d.219, effective Fuly 5, 2005,
See: 37 N.LR. 970(a), 37 NLLR. 2476(a).

In (b), ingerted “for example, preceding "NAACP” in 2, and deleted
“, Community Housing Resource Boards, organized pursuant (o HUD
voluntary agreements with the National Association of Realtors and the
National Association of Real Estate Brokers” in 4.
Repealed by R.2018 d.132, effective July 2, 2018,
See: 49N.JR. 1595(a), SON.JR. 1479(a).

Section was “Convnunity contacts”,

5:80-22.9 (Reserved)

Repealed by R.2018 d.132, effective July 2, 2018.
See: 49 N.IR. 1595¢2), SON.JR. 1479(a).
Section was “Furture marketing activities for rental utits only”,

5:80-22.10  (Reserved)

Amended by R.2005 d.219, effective July 5, 2003,
See: 37 N.LR. 970(a), 37 N.IL.R. 2476(a).
In (b), substituted “is” for “may be” following “the prospective ogeu-
pant pool which”,
Repealed by R.2018 d.132, effective July 2, 2018,
See: 49 N.JR. 1595(z), 50 N.J.R. 1479(a).
Section was “ Assessment of marketing efforts”,

5:80-22.11 (Reserved)

Amended by R 2005 d.219, effective July 8, 2005,
See: 37 N.JR. 970(a), 37 N.J R, 2476(a).
Repealed by R.2018 d.132, effective July 2, 2018,
See: 49 N.IR. 1595(a), 50 N.I.R. 1479(a).
Section was “Composition of the prospective occupant pool”,

5:80-22.12 (Reserved)

Amended by R.2005 d,219, effective Tuly 3, 2005,
See: 37 N.JR. 970(x), 37 N.JR, 2476(a).
Repealed by R.2018 d.132, effective July 2, 2018,
See: 49 N.JR. 1595(), 50 N.J.R. 1479(a).
Section was “Demographic characteristics”.

5:80-22.13  (Reserved)

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(2), 37 N.L.R. 2476(a).

In (a), inserted “that is” following “generally prohibited in housing”
in the lirst sentence; in (c), inserted “market” following “housing” in the
tirst sentence and inserted “housing” preceding “market area” in the last
sefitence.

Repealed by R.2018 d.132, effective July 2, 2018.
See: 49 NJR, 1595(a), 50 N.JR, 1479(3).
Section was “Residency preferences”,

5:80-22.14  (Reserved)

Amended by R.2005 d,219, effective Taly 5, 2005,
See: 37N.IR. 970(=), 37 N.JR. 2476(a).

In (c), deleted “Affirmative Fair Housing Marketing” preceding
“Plan” in the first sentence.
Repealed by R.2018 d.132, effective July 2, 2018,
See: 49 N.IR. 1595(a), 50 NJ.R, 1479(a).

Section was “Staff experience and instructions for fair housing train-
ing”.
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5:80-22,15 (Reserved)

" Repealed by R.2018 d.132, effective July 2, 2018,
; See: 49 N.LR. 1395(a), S0 N.JR. 1479%(a).

Section was “Other indicators of succeséful implementation”.

5:80-22.16 (Reserved)

Amended by R.2005 d.219, effective July 5, 2005,

See: 37 N.JR. 970(a), 37 N.JR. 2476(a).
Rewrote the section.

Repealed by R.2018 d.132, effective July 2, 2018,

See: 49 N.JR. 1595(a), 30 N.LR, 1479(a).
Section was “Approval of the Plan”,

5:80-22.17 (Reserved)

Amnended by R.2005 d.219, effective July 5, 2005,
See: 37 N.IR. 970(a), 37 N.JR, 2476(a).

In (g), deleted “Affirmative Fair Housing Marketing” following “im-
plementing the” and “the approved” in the introductory paragraph and
substituted “adopted” for “adapted” in 2.

Repealed by R.2018 d.132, effective July 2, 2018,
See: 49 N.LR. 1595(2), 50 N.LR. 1479(a).
Section was “The Management Plan”.

5:80-22.18 (Reserved)

Amended by R.2005 d.219, effective July 3, 2003.
See: 37N.IR. 970(a), 37 N.1R. 2476(a).

Substituted “such” for “sales and renta” following “the applicant’s
intent to begin”. '
Repealed by R.2018 d.132, effective July 2, 2018
See: 49 N.J.R. 1595(@), SON.LR. 1479(a}.

- Section was “Noftification of intent io begin marketing”.

© 5:80-22.19 (Reserved)

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.J.R. 970(a), 37 N.L.R. 2476(a).
Repealed by R.2018 d.132, effective July 2, 2018.
See: 49 N.LR. 1595(a), S0 N.J.R. 1479(a).
Section was “Preoccupancy conference”.

5:80-22.20 (Reserved)

Amended by R.2005 d.219, effective July 5, 2005.
See: 37N.LR. 970(a), 37 N.JR. 2476(a).
In (a), deleted “Affirmative Fair Housing Marketing” preceding
“Plan” in the introductory paragraph.
Repealed by R.2018 d.132, effective July 2, 2018,
See; 49 N.I.R. 1595(a), S0 N.JR, 1479(n).
Section was “Marketing for initial sales or rent-up”.

5:80-22.21 (Reserved)

Amended by R.2005 d.219, effective July 5, 2005,
See: I7N.LR. 970(a), 37 N.LR. 2476(a).
Repealed by R.2018 d.132, effective July 2, 2018
See: 49 N.LR. 1593(a), 50 N.LR. 1479(a).
Section was “Assessment of the Plan’s implementation”,

5:80-22,22 (Reserved)

Amended by R.2005 d.219, effective July 5, 2003
See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).
Repealed by R.2018 d. 132, effective July 2, 2018.
See: 49 N.LR. 1595(a), 50 N.JR. 1479a).

Section was “Modification of the approved Plan™.
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5:80-22.23 (Reserved)

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.IR. 970(a), 37 N.JR. 2476(a).
Repealed by R.2018 d.132, effective July 2, 2018.
See: 49 NLLR. 1595(a), S0 N.LR. 1479(a).
Section was “Recordkeeping and recording requirements”.

5:80-22.24 {(Reserved)

Amended by R 2005 4,219, effective July 5, 2005,
See: 37 N.LR. 970(a), 37 N.JR. 2476(a).
Repealed by R.2018 d.132, effective July 2, 2018.
See: 49 N.JLR. 1595(a), 50 N.IR. 1475(a).
Section was “Future marketing activities for rental projects”.

5:80-22.25 (Reserved)

Recodified to N.JA.C. 5:80-22.2 by R.2018 d.132, effective July 2,
2018,

See: 49 N.JR. 1595(a), S0 N.J.R, 1479(a).
Section was “Monitoring”.

SUBCHAPTERS 23 THROUGH 25. (RESERVED)

SUBCHAPTER 26, HOUSING AFFORDABILITY, CON-
TROLS

5:80-26.1

This subchapter is designed to implement the New Jersey
Fair Housing Act (N.J.5.A.*52:27D-301 et seq.) by assuring
that low- and moderate-income units created under the Fair
Housing Act are occupied by low- and moderate-income
households for an appropriate period of time. This subchapter
provides rules for the establishment and administration of
affordability controls on restricted units that receive COAH
credit under the Fair Housing Act; that receive funding from
the Division under the Neighborhood Preservation Balanced
Housing Program; that receive funding from the Agency un-
der its UHORP and MONI programs; or with respect to
which a municipality or developer contracts with the Agency,
HAS, or other experienced administrative agent approved by
DCA, the Agency, or COAH for the administration of afford-
ability controls pursuant to the Fair Housing Act. Unless ex-
pressly stated otherwise herein, this subchapter shall apply to
all restricted units described in the foregoing sentence, re-
gardless of the date on which the units were created; provid-
ed, however, that the rules do not apply to units qualifying for
the Federa! Low-Income Housing Tax Credit under Section
42 of the Internal Revenue Code, units that receive Balanced
Housing funds under the Agency’s Home Express program,
or units receiving assistance under the Federal HOME In-
vestment Partnerships program, 24 CFR Part 92; the HUD
Section 202 Supportive Housing for the Elderly program, 24
CFR Part 891; the HUD Section 811 Supportive Housing for
Persons with Disabilities program, 24 CFR Part 891; the
HUD HOPE VI program; or the Federal Home Loan Bank
Affordable Housing Program, 12 CFR Part 1291,

Purpose and applicability
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Amended by R.2004 d.4735, effective December 20, 2004,
See: 36 N.LR. 3655(a), 36 N.JLR. 5713(a).
Rewrote the section.
Notice of readoption with technical change, effsctive Octaber 16, 2017,
See: 49 N.JR. 3423(c).

Case Notes

In a township's declaratory judgment action seeking a declaration ad-
dressing its affordable housing obligations, the court imposed a fair
share methodology and determined that the township’s pre-credited and
uncapped fair share of the region’s prospective need obligation was
1,533 units. In re Township of South Brunswick, 2016 N.J. Super. LEX-
1§ 161 (2016).

N.J.A.C. 5:80-26, which establishes affordability ranges for the provi-
sion of housing pursnant to the Mount Laurel doctrine and has been
incorporated by the New Jersey Council on Affordable Housing (CO-
AH) into its third-round regulations, is a valid regulation since it is con-
sistent with the legislative mandate and is not arbitrary, capricious, nor
wireasonable in light of the deference granted to COAH and the New
Jersey Housing and Mortgage Finance Agency. In re Adoption of Unif.
Houvs. Affordability Controls; 390 N.J. Saper. 89, 914 A.2d 402, 2007
N.J. Super. LEX1S 19 (App.Div. 2007).

5:80-26.2 Definitions

The following words and terms, as used in this subchapter,
shall have the following meanings, unless the context clearly
indicates otherwise.

“Administrative agent” means the entity responsible for
administering the affordability controls of this subchapter
with respect to specific restricted units, as designated pursu-
ant toN.JA.C. 5:80-26.14,

“Affordability average” means an average of the percent-
age of median income at which restricted units in an afforda-
ble development are affordable to low-and moderate-income
households. For example, if the rents for the five restricted
rental units in an affordable housing development were af-
fordable at 46, 48, 50, 52 and 54 percent of median income,
respectively, the average affordability for those units would
be 50 percent of median income.

“Affordable” means, in the case of an ownership unit, that
the sales price for the unit conforms to the standards set forth
in N.JLA.C. 5:80-26.6 and, in the case of a rental unit, that the
rent for the unit conforms to the standards set forth in
NJAC 5:80-26.12.

“Affordable development” means a housing development

all or a portion of which consists of restricted units.

“Agency” means the New Jersey Housing and Mortgage
Finance Agency established by P.L. 1983, ¢.530 (N.J.S.A.
35:14K-1 et seq.) and in, but not of, the DCA.,

“Age-restricted unit” means a housing unit designed to
meet the needs of, and exclusively for, the residents of an
age-restricted segment of the population where the head of
the household is a minimum age of either 62 years, or 55
years and meets the provisions of 42 U.S.C. §§ 3601 et seq.,
except that due to death, a remaining spouse of less than 55
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years of age shall be permitted to contintue to reside in the
unit,

“Assisted living residence” means a facility licensed by the
New Jersey Department of Health to provide apartment-style
housing and congregate dining and to assure that assisted
living services are available when needed for four or more
adult persons unrelated to the proprietor. Apartment units
offer, at a minimum, one unfurnished room, a private bath-
room, a kitchenette, and a lockable door on the unit entrance.

“Balanced Housing” means the Neighborhood Preservation
Balanced Housing Program of the DCA as set forth at
N.JS.A. 52:27D-320 and N.JA.C. 5:43.

“Certified household” means a household fhat has been
certified by an administrative agent as a low-income house-
hold or moderate-income household.

“COAH” means the Council on Affordable Housing in, but
not of, the DCA, established under the New Jersey Fair Hous-
ing Act (N.J.S,A, 52:27D-301 et seq.).

“DCA” means the State of New Jersey Department of
Community Affairs,

“Division” means the Division of Housing in the DCA.,

“HAS"” means the Housing Affordability Service, formerly
known as the “Affordable Housing Management Service,” in
the Agency.

“High-poverty census tract” means a census tract with a
census-determined average poverty rate equal to or greater
than 25 percent, as determined by the United States Census
Burean,

“HUD” means the United States Department of Housing
and Urban Development,

“Low-income household” means a household with a total
gross annual household income equal to 50 percent or less of
the median income. :

“Low-income unit” means a restricted unit that is afforda-
ble o a low-income household.

“Medtan income” means the median income by household
size for an applicable county, as adopted annually by COAH.

“Moderate-income household” means a household with a
total gross annual household income in excess of 50 percent
but fess than 80 percent of the median income.

“Moderate-income unit” means a restricted unit that is af-
fordable to a moderate-income household.

“MONI" means the Agency’s Market Oriented Neighbor-
hood Investment Program, as it may be authorized from time
to time by the Agency.
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“Q5/5 unit” means a restricted ownership unit that is part of
a housing element that received substantive certification from
COAH pursuant to N.J.A.C. 5:93 before October 1, 2001,

“Non-exempt sale” means any sale or transfer of ownership
other than the transfer of ownership between husband and
wife; the transfer of ownership between former spouses or-
dered as a result of a judicial decree of divorce or judicial
separation, but not including sales to third parties; the transfer
of ownership between family members as a result of inher-
itance; the transfer of ownership through an executor’s deed
to a class A beneficiary; and the transfer of ownership by
court order.

“Random selection process” means a process by which cur-
rently income-eligible households are selected for placement
in affordable housing units such that no preference is given to
one applicant over-another except for purposes of matching
household income and size with an appropriately priced and
sized affordable unit (for example, by lottery).

“Rent” means the gross monthly cost of a rental unit to the
tenant, including the rent paid to the landlord, as well as an
allowance for tenant-paid wutilities computed in accordance
with atlowances published by DCA for its Section 8 program.
With respect to units in an assisted living residence, rent does
not include charges for food and services.

“Restricted unit” means a dwelling unit, whether a rental
unit or ownership unit, that is subject to the affordability con-
trols of this subchapter, but does not include a market-rate
unit financed under UHORP or MONL

“UHORP” means the Agency’s Urban Homeownership
Recovery Program, as it may be authorized from time to time
by the Agency Board.

Amended by R.2004 d.475, effective December 20, 2004
See: 36 N.JR. 3655(a), 36 N.JLR. 5713(a).
Rewrote the section,
Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).

5:80-26.3  Affordability average; bedroom distribution

(a) In each affordable development, at least 50 percent of
the restricted units within each bedroom distribution shall be
low-income units and the remainder may be moderate-income
units,

(b) Affordable developments that are not age-restricted
shall be structured in conjunction with realistic market de-
mands such that:

1. The combined nmunber of efficiency and one-
bedroom units is no greater than 20 percent of the total
low-and moderate-income units;

2. At feast 30 percent of all low-and moderate-income
units are two bedroom units;

3. At least 20 percent of all low-and moderate-incoms
units are three bedroom units; and

4. The remainder, if any, may be allocated at the dis-
cretion of the developer.

(c) Age-restricted low-and moderate-income units may uti-
lize a modified bedroom distribution, At a minimum, the
number of bedrooms shall equal the number of age-restricted
low-and moderate-income units within the affordable devel-
opment. The standard may be met by creating all one-
bedroom units or by creating a two-bedroom unit for each
efficiency unit.

(d) Municipalities shall establish by ordinance that the
maximum rent for affordable units within each affordable
development shall be affordable to households earning no
more than 60 percent of median income. The municipal ordi-
nance shall require that the average rent for low-and moder-
ate-income units be affordable to households earning no more
than 52 percent of median income. The developers and/or
municipal sponsors of restricted rental units shall establish at
feast one rent for each bedroom type for both low-income and
moderate-income units, provided that at least 10 percent of all
low-and moderate-income units shall be affordable to house-
holds earning no more than 35 percent of median income.

(¢) The maximum sales price of restricted ownership units
within each affordable development shall be affordable to
households eaming no more than 70 percent of median in-
come. Bach affordable development must achieve an afforda-
bility average of 55 percent for restricted ownership units. In
achieving this affordability average, moderate-income owner-
ship units must be available for at least three different prices
for each bedroom type, and low-income ownership units must
be available for at 1east two different prices for each bedroom

Lype.

(f) Municipal ordinances regulating owner-occupied and
rental units shall require that affordable units utilize the same
type of heating source as market units within the affordable
development.

(g) The provisions of this section shall not apply to afford-
able developments financed under UHORP or MONI or to
assisted living residences, which shall comply with applicable
Agency regulations.

Amended by R.2004 d.475, effective December 20, 2004,
See: 36 N.ILR. 3655(a), 36 N.I.R. 5713(a).
Rewrote the section,

Case Notes

N.JY.A.C. 5:80-26, which establishes affordabitity ranges for the provi-
sion of housing pursuant to (he Mount Laurel docirine and has been
incorporated by the New Jersey Council on Affordable Housing (CO-
AH) into its third-round regulations, is a valid regulation since it is con-
sistent with the legiskative mandate and is not arbitvary, capricious, nor
unrcasonable in light of the deference granted to COAH and the New
Jersey Housing and Mortgage Finance Agency. In re Adoption of Usif,
Hous. Affordability Controls, 390 N.E Super. 89, 914 A2d 402, 2007
N.J. Super. LEXIS 19 (App.Div. 2007).
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5:80-26,4 Occupancy standards

(a) In determining the initial rents and initial sales prices
for compliance with the affordability average requirements
for restricted units other than assisted living facilities, the
following standards shall be used:

1. A studio shall be affordable to a one person house-
hold;

2. A one bedroom unit shall be affordable to 4 one and
one-half person household;

3. A two bedroom unit shall be affordable to a three
person household;

4. A three bedroom unit shall be affordable to a four
and one-half person household; and

5. A four bedroom unit shall be affordable to a six per-
son household,

(b) For assisted living facilities, the following standards
shall be used:

1. A studio shall be affordable to a one person house-
hold;

2. A one-bedroom unit shall be affordable to a one and
one-half person household; and

3. A two-bedroom unit shall be affordable to a two per-
son household or to two one-person households.

(c) In referring certified households to specific restricted
units, to the extent feasible, and without causing an undue
delay in occupying the unit, the administrative agent shall
strive to;

1. Provide an occupant for each unit bedroom;

2. Provide children of different sex with separate bed-
rooms; and

3. Prevent more than two persons from occupying a
single bedroom.
Amended by R.2004 d.475, effective December 20, 2004,
See: 36 N.J.R. 3655(a), 36 N.LR. 5713(a).
In (a), substituted “affordnbility average” for “range of affordability”
preceding “requirements™; inserted a new (b, recodified former (b) as

(&)

5:80-26.5  Control periods for ownership units

(a) Each restricted ownership unit shall remain subject to
the requirements of this subchapter until the municipality in
which the unit is located elects to release the unit from such
requirements pursuant to action taken in compliance with (g)
below. Prior to such a municipal election, a restricted owner-
ship unit must remain subject to the requirements of this sub-
chapter for a period of at least 30 years; provided, however,
that;

Supp. 10-16-17

. Units located in high-poverty census tracts shall re-
main subject to these affordability requirements for a peri-
od of at teast 10 years;

2. Any unit that, prior to December 20, 2004, received
substantive certification from COAH, was part of a judg-
ment of compliance from a court of competent jurisdiction
or became subject to a grant agreement or other contract
with either the State or a political subdivision thereof, shall
have its control period governed by said grant of substan-
tive certification, judgment or grant agreement or contract;
and

3. 95/5 units are subject to the option and price re-
striction rules set forth at N.LA.C. 5:80-26.20 through
26.26.

(b) The affordability control period for a restricted owner-
ship unit shall commence on the date the initial certified
household takes title to the unit and shall terminate only at
such time as the municipality opts to release the unit from the
requirements of this subchapter in accordance with (g) below,
or at such other time as is applicable under (a) above.

(c) Prior to the issuance of the initial certificate of occu-
pancy for a restricted ownership unit and upon each succes-
sive sale during the period of restricted ownership, the admin-
istrative agent shall determine the restricted price for the unit
and shall also determine the non-restricted, fair market value
of the unit based on either an appraisal or the unit’s equalized
assessed vatue. At the time of the sale of the unit, the pus-
chaser shall execute and deliver to the administrative agent a
recapture note obligating the purchaser (as well as the pur-
chaser’s heirs, successors, and assigns) to repay, upon the
first non-exempt sale after the unit’s release from the re-
quirements of this subchapter, an amount equal to the differ-
ence between the unit’s non-restricted fair market value and
its restricted price. The recapture note shall be secured by a
recapture lien evidenced by a duly recorded mortgage on the
unit. The recapture note and recapture mortgage lien shall be
in favor of the Agency if the unit was financed under UHORP
or MONI, in favor of the State if State funds other than
UHORP or MONI contributed to the financing of the unit,
and, in all other cases, in favor of the municipality in which
the unit is located. The recapture note and recapture mortgage
lien shall be in the form prescribed in subchapter Appendices
L, M, N, O, P, and Q, incorporated herein by reference, as
applicabte,

1. The recapture lien shall also provide that the recap-
ture amount shall be reduced by the cumulative dollar val-
ue of capital expenditures by all owners during the control
period for improvements and/or upgrades to the unit, as
approved by the administrative agent,

2. Municipalities that exercise the option to purchase
restricted ownership units pursuant to (f) below shall not be
required to satisfy the recapture lien.
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3. Upon termination of the affordability control period
pursuant to (g) below, and satisfaction of the recapture of
the lien, the unit may be sold at fair market value and the
proceeds retained by the seller.

(d) All conveyances of restricted ownership units shall be
made by deeds and restrictive covenants substantially in the
form prescribed in subchapter Appendices A, B, C, D, L, M,
N, O, P and Q, incorporated herein by reference, as applica-
ble. Each purchaser of & 95/5 unit, in addition, shall execute a
note and mortgage in the form of Appendices G and H, incor-
porated herein by reference.

(¢) The affordability controls set forth in this subchapter
and incorporated in instruments in the forms presented in
subchapter Appendices A, D,E,F, G, H, L, K, L, M, N, O,
P and Q, incorporated herein by reference, shall remain in
effect despite the entry and enforcement of any judgment of
foreclosure with respect to restricted ownership units.

(f) At the time of the first non-exempt sale following a 30-
year interval from the date of the issuance of the initial certif~
icate of occupancy, a municipality shall have the right of first
refusal to purchase a restricted ownership unit at the maxi-
mum restricted price, with the exceptions noted under (a)
above, provided that:

1. The municipality enters into a contract to purchase
the unit within 60 days of notification of intent to sefl by
the owner of the restricted unit; and

2. The recapture lien described in (c) above remains in
full force and effect.

(g) Any municipality may elect to release a restricted own-
ership from the requirements of this subchapter at a time to be
set forth in the municipal ordinance required under (g)3 be-
low, but after the expiration of the applicable minimum con-
trol period specified under (a) above, provided that:

1. The recapture lien described in (c) above remains in
full force and effect,

2. If the lien required under (c) above is in favor of the
municipality, the municipality has a COAH-approved
spending plan pursuant to N.JLA.C. 5:94-6.5(c) requiting
that all proceeds from the satisfaction of a recapture lien on
a restricted ownership unit be used to create one new af-
fordable unit for every unit released from affordability con-
trols within the municipality; and

3. The municipal election to release the unit from the
requirements of this subchapter is made pursuant to a mu-
nicipal ordinance authorizing such elections with respect to
units located either in areas specifically identified in the
Housing Element of the municipal Master Plan or through-
out the entire municipality.

(h) A municipality may use development fees fo purchase
and/or rehabilitate a restricted ownership unit.

(i) In those instances in which control periods expire pur-
suant to this section, the administrative agent shall, within 60
days of the expiration of the control period, execute a release,
substantially in form set forth in Appendix F to this subchap-
ter, incorporated herein by reference, of all restriction instru-
ments with respect to the unit. The owner of the restricted
unit is responsible for recording the release instruments and
returning the recorded originals promptly to the administra-
tive agent. Upon the expiration of the control period for a
restricted ownership unit established in this section, the own-
er of the unit shall be entitled to sell it to any purchaser at the
fair marlet price.

Amended by R.2004 d.475, effective December 20, 2004,
See: 36 N.LR. 3655(a), 36 N.J.R. 5713(a).
Rewrote the section.
Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).

5:80-26.6  Price restrictions for ownership nrits

(a) The initial purchase price for a restricted ownership
unit shall be approved by the administrative agent and, if the
unit is receiving assistance under the Balanced Housing Pro-
gram, shall be consistent with the Balanced Housing grant
agreement.

(b) The initial purchase price for all restricted ownership
units except those financed under UHORP or MONI shall be
caleulated so that the monthly carrying costs of the unit, in-
cluding principal and interest (based on a mortgage loan
equal to 95 percent of the purchase price and the Federal Re-
serve HL15 rate of interest), taxes, homeowner and private
mortgage insurance and condominium or homeowner associa-
tion fees do not exceed 28 percent of the eligible monthly
income of an appropriate household size as determined under
N.J.A.C. 5:80-26.4; provided, however, that the price shall be
subject to the affordability average requirement of N.J.A.C.
5:80-26.3.

(¢) The initial purchase price of a restricted ownership unit
financed under UHORP or MONI shall be calculated so that
the monthly carrying costs of the unit, including principal and
interest (based on a mortgage loan equal to 95 percent of the
purchase price and the Federal Reserve H.15 rate of interest),
taxes, homeowner and private mortgage insurance, and con-
dominium or homeowner association fees, do not exceed 28
percent of the eligible monthly income of a household whose
income does not exceed 45 percent of median income, in the
case of a low-income unit, or 72 percent of median income, in
the case of a moderate-income unit, and that utilizes the ap-
propriate household size as determined under N.J A.C. 5:80-
26.4,

(d) The maximum resale price for a restricted ownership
unit, if the resale occurs prior to the one-year anniversary of
the date on which title to the unit was first transferred to a
certified household, is the initial purchase price. If the resale
occurs on or after such anniversary date, the maximum resale
price shall be consistent with the regional income limits most
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recently published by COAH and calculated pursuant to
NJ.A.C. 5:94-72(b). The administrative agent shall approve
all resale prices, in writing and in advance of the resale, to
assure compliance with the foregoing standards.

(e) The master deeds of affordable developments shall
provide no distinction between the condominium or home-
owner association fees and special assessments paid by low-
and moderate-income purchasers and those paid by market
purchasers, Notwithstanding the foregoing sentence, condo-
minium units subject to a municipal ordinance adopted before
October I, 2001, which provides for condominium or home-
owner association fees and/or assessments different from
those provided for in this subsection shall have such fees and
assessments governed by said ordinance.

{f) 95/5 units are subject to the option and price restriction
rules set forth in N.J.A,C. 5:80-26.20 through 26.26.

Amended by R.2004 d.475, effective December 20, 2004,
See. 36 N.LR. 3635(a), 36 NJR. 5713(a).
Rewrote the section.
Notice of readoption with (echnical change, effestive October 16, 2017,
See: 49 N.J.R. 3423(c).

5:80-26.7  Buyer income eligibility for ownership units

(a) Low-income ownership units shall be reserved for
households with a gross household income less than or equal
to 50 percent of median income. Moderate income ownership
units shall be reserved for households with a gross household
income less than 80 percent of median income. For example,
a household earning 48 percent of median income may be
placed in any low-income unit; however, a household earning
53 percent does not qualify for a low-income unit. A house-
hold earning 67 percent of median may be placed in any
moderate income housing unit. A household earning less than
50 percent of median may be placed in a moderate income
housing unit, Notwithstanding the foregoing, however, the
administrative agent may permit moderate-income purchasers
to buy low-income units in housing markets where, as deter-
mined by COAH or the Division, as applicable, low-income
prices are required but there is an ipsufficient number of low-
income purchasers to permit prompt occupancy of the units.
A certified household that purchases a restricted ownership
unit must oceupy it as the principal residence and not lease
the unit, provided, however, the administrative agent may
permit the owner of a restricted ownership unit, upon a show-
ing of hardship, to lease the unit to a certified household for a
period not to exceed one year.

(b) The administrative agent shall certify a household as
eligible for a restricted ownership unit when the household is
a low-income household or a moderate-income household, as
applicable to the unit, and the estimated monthly housing cost
for the unit (including principal, interest, taxes, homeowner
and private mortgage insurance and condominium or home-

Supp. 10-16-17
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owner association fees as applicable) does not exceed 33 per-
cent of the household’s eligible monthly income. The admin-
istrative agent, however, may exercise the discretion to certify
a low-or moderate-income household as eligible despite the
fact that the unit’s monthly housing cost would exceed the 33
percent level, if the household obtains a firm mortgage loan
coinmitment at the higher level from a licensed financial in-
stitution, under terms consistent with the requirements of the
New Jersey Home Ownership Security Act of 2002, N.J.S A,
46:10B-22 et seq, including certification from a non-profit
counselor approved by HUD or the New Jersey Department
of Banking and Insurance that the borrower has received
counseling on the advisability of the loan transaction.

Amended by R.2004 d.475, effective December 20, 2004,
See: 36 N.JL.R. 3655(a), 36 N.LR. 5713(a).
Rewrote the section,

5:80-26.8  Limitations on indebtedness secured by own-
ership unit; sabordination

{a) Prior to incurring any indebtedness to be secured by an
ownership unit, the owner shall submit to the administrative
agent a notice of intent to incur such indebtedness, in such
form and with such documentary support as determined by
the administrative agent, and the owner shall not incur any
such indebtedness unless and until the administrative agent
has determined in writing that the proposed indebtedness
complies with the provisions of this section.

(b) With the exception of original purchase money mort-
gages, during a control period, neither an owner nor a lender
shall at any time cause or permit the total indebtedness se-
cured by an ownership unit to exceed 95 percent of the max-
imum allowable resale price of that unit, as such price is de-
termined by the administrative agent in accordance with
N.JA.C. 5:80-26.6(c).

Case Notes

That portion of a loan secured by an affordable housing unit that ex-
ceeds the permissible limits of N.J.A.C. 5:80-26.8(b)-i.c., 95 percent of
the unit’s allowable resale price—is void ns against public policy under
N.JA.C. 5:80-26.18(¢) and is not collectible; however, the remainder of
the loan is valid and is secured by the unit. US Bank, N.A, v. Hough,
210 N.J 187,42 A.3d 870, 2012 N.J. LEXIS 587 (2012),

While a commercial lender which makes a loan secured by a mon-
gage on an alfordable housing unit in excess of the amount permitied by
NJA.C 5:80-26.8(b) is prohibited by NJAC. 5:80-26.18(c) from
secking to foreclose upon the mortgage, § 5:80-26.18(¢) does not bar the
lender from secking to collect upon the underlying obligation. US Bank,
N.A. v. Hough, 416 N.I. Super. 286, 3 A.3d 1251, 2010 N.J. Super,
LEXIS 189 ¢2010).

Comimercial lender which makes a loan secured by a mertgage on an
affordable housing wnit in excess of the amount permitted by N.J.A.C,
5:80-26.8(b} is prohibited from secking to forectose upon the mortgage,
as the mortgage is void pursuant to N.JA.C, 5:80-26.18(e), US Bank,
N.A v, Hough, 416 N.I. Super, 286, 3 A.3d 1251, 2010 N.J. Super,
LEXIS 189 (2010).
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5:80-26.9

5:80-26.9  Capital improvements to ownership units

() The owners of ownership units may apply to the ad-
ministrative agent to increase the maximum sales price for the
unit on the basis of capital improvements made since the pur-
chase of the unit. Eligible capital improvements shall be those
that render the unit suitable for a larger household or that add
an additional bathroom. In no event shall the maximum sales
price of an improved housing unit exceed the limits for af-
fordability for the larger household.

(b) Upon the resale of a restricted ownership unit, all items
of property that are permanentiy affixed to the unit or were
included when the unit was initially restricted (for example,
refrigerator, range, washer, dryer, dishwasher, wall-to-wall
carpeting) shall be included in the maximum allowable resale
price. Other items may be sold to the purchaser at a reasona-
ble price that has been approved by the administrative agent

Next Page is 80-59

80-58.1

at the time of signing the agreement to purchase. The pur-
chase of central air conditioning instalied subsequent to the
initial sale of the unit and not included in the base price may
be made a condition of the unit resale provided the price, sub-
ject to I0-year, straight-line depreciation, has been approved
by the administrative agent. Unless otherwise approved by
the administrative agent, the purchase of any property other
than central air conditioning shall not be made a condition of
the unit resale. The owner and the purchaser must personally
certify at the time of closing that no unapproved transfer of
funds for the purpose of selling and receiving property has
taken place at resale.

Amended by R.2004 4,475, effective December 20, 2004,
See: 36 N.LR. 3655(a), 36 N.IR. 5713(a).

In (b), deleted “prorated” preceding “price” and inserted “, subject to
10-year, straight-line depreciation,” following “price” at the end of the
third sentence.

Supp. 10-16-17
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5:80-26.12

5:80-26.10 Maintenance of restricted ownership units

A restricted ownership unit shall be required to obtain a
Continuing Certificate of Occupancy or a certified statement
from the municipal building inspector stating that the unit
meets all code standards upon the first transfer of title that
follows the expiration of the applicable minimum control
period provided under N.J.A.C, 5:80-26.5(a).

Amended by R.2004 d.475. effective December 20, 2004,
See: 36 NI 3655(a), 36 N.J.R. 5713(=).
Rewrote the section.

5:80-26.1F Control periods for rental units

(a) Each restricted rental unit shall remain subject to the
requirements of this subchapter until the municipality in
which the unit is located elects to release the unit from such
requirements pursuant to action taken in compliance with
(e) below. Prior to such a municipal election, a restricted
rental unit must remain subject to the requirements of this
subchapter for a period of at least 30 years; provided,
however, that:

1. Units located in high-poverty census tracts shall
remain subject to these affordability requirements for a
petiod of at least 10 years;

2. Any unit included in a Neighborhood Rehabilita-
tion Project pursuant to N.J.A.C. 5:43-4.4(b) shalt remain
subject to these affordability requirements for a period of
at least 10 years; and

-3, “Any unit that, prior to December 20, 2004, received

substantive certification from COAH, was part of a judg-
ment of compliance from a court of competent jurisdic-
tion or became subject to a grant agreement or other
contract with either the State or a political subdivision
thereof, shall have its control period governed by said
grant of substantive certification, judgment or grant
agreement or contract.

(b) The affordability control period for the restricted
rental units in a development shall commence on the first
date that a cestified household occupies a unit and shall
terminate only at such time that the municipality opts to
release the unit from the requirements of this subchapter in
accordance with (e) below, except that the affordability
controls set forth in this subchapter shall remain in effect
until the date on which a rental unit shall become vacant,
provided that the occupant household continues to ear a
gross annual income of less than 80 percent of the applica-
ble median income. If, at that time, a rental household’s
income is found to exceed 80 percent of the regional median
income, the rental rate restriction shall expire at the later of
either the next scheduled lease renewal or 60 days.

(c) Deeds of all real property that include restricted
rental units shall contain deed restriction language substan-
tially in the form set forth in Appendix E to this subchapter,
incorporated herein by reference. The deed restriction shatl
have priority over all mortgages on the property. The deed

80-59

restriction shall be filed by the developer or seller with the
records office of the county in which the unit is located, and
a copy of the filed document shall be provided to the
administrative agent within 30 days of the receipt of a
certificate of occupancy. The preparer of the foregoing
instrument shall certify to the administrative agent that the
deed restriction language in Appendix E has been included
therein.

(d) A restricted rental unit shall remain subject to the
affordability controls of this subchapter despite the occur-
rence of any of the following events:

1. A sublease or assignment of the lease of the unit;

2. A sale or other voluntary transfer of the ownership
of the unit; or

3. The entry and enforcement of any judgment of
foreclosure.

{¢) Any municipality may elect to release any or all of the
restricted rental units in a development from the require-
ments of this subchapter at a time to be set forth in the
municipal ordinance required below, but after the expiration
of the minimum control period specified under (a) above,
provided that:

1. The municipal election to release the unit from the
requirements of this subchapter is made pursuant to a
municipal ordinance authorizing such elections with re-
spect to units located either in areas specifically identified
in the Housing Element of the municipal Master Plan or
throughout the entire municipality; and

2. The administrative agent shall, within 60 days of
the municipal election shall, execute a release, in the form
set forth in Appendix F to this subchapter, incorporated
herein by reference, of all restriction instruments with
respect to the unit(s). The owner of the restricted unit(s)
is responsible for recording the release instruments and
returning the recorded originals promptly to the adminis-
trative agent. Upon the expiration of the control period
for a restricted rental unit established in this section, the
owner of the unit shall be entitled to lease it to any tenant
at the fair market rent.

Amended by R.2004 d.475, effective December 20, 2004.
See: 36 NLAR. 3655(a), 36 NJ.R. 5713(a).
Rewrote the section.

5:80-26.12 Restrictions on reats

(a) The initial rent for a restricted rental unit shall be
approved by the administrative agent and, if the unit is
receiving assistance under the Balanced Housing Program,
shall be consistent with the Balanced Housing grant agree-
ment. The initiat rent shall be calculated so as not to exceed
30 percent of the eligible monthly income of the appropriate
household size as determined under NJAC. 5:80-26.4;
provided, however, that the rent shall be subject to the
affordability average requirement of N.J.A.C. 5:80-26.3.

Supp. 12-20-04
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(b} At the anniversary date of the tenancy of the certified
household occupying a restricted rental unit, the rent may
be increased, if such increase is consistent with the regional
income limits most recently published by COAH, calculated
pursuant to N.JA.C, 5:94-7.2(b), and has been filed with
the administrative agent. If the landiord has charged a
tenant less than the initial maximum allowable rent for a
restricted unit, the landlord may, with the approval of the
administrative agent, use the maximum allowable rent in-
stead of the current rent in performing this multiplication to
establish the rent for the next tenant under a new lease.

(¢) Approved initial rents may not be increased when an
announcement of a COAH-adopted increase occurs during
initial lease-up activity. Rents may not be increased more
than once a year. Rents may not be increased by more than
one COAH-approved increment at one time. Rents may not
be increased at the time of a new occupancy if the new
occupancy occurs within a year of the last occupancy and
prior to the next published COAH-adopted increase. No
additional fees or charges may be added to the approved
rent (except, in the case of units in an assisted fiving
residence, for the customary charges for food and services)
without the express written approval of the administrative
agent. Application fees (including the charge for any credit
check) may not exceed five percent of the monthly rental of
the applicable restricted unit and shall be payable to the
administrative agent to be applied to the costs of adminis-
tering the controls in this subchapter as applicable to the
unit,

{(d) A written lease is required for all restricted rental
units, except for units in an assisted living residence. Fipal
lease agreements are the responsibility of the landlord and
the prospective tenant. Tenants are responsible for security
deposits and the full amount of the rent as stated on the
lease. All lease provisions shall comply with applicable law.
The landlord shall provide the administrative agent with
sufficient information for a preparation of a unit inventory
form for entry into the centralized affordable housing unit
inventory system. The landiord shall submit a copy of each
lease entered into with a certified household to the adminis-
trative agent within 10 business days after the execulion of
each lease,

(e) Those tenant-paid utilities that are included in the
utility allowance shall be so stated in the lease, The allow-
ance for utilities shall be consistent with the utility allow-
ance approved by DCA for its Section 8 program.

Amended by R.2004 0.475, effective December 20, 2004,
See: 36 NJR. 3655(a), 36 N.LR. 5713(a).
Rewrote the section,

5:80-26.13 'Tenant income eligibility

{(2) Low-income rental units shall be reserved for house-
holds with a gross household income less than or equul to 50
percent of median income. Moderate income rental units
shall be reserved for households with a gross houschold
income less than 80 percent of median income.

Supp. 12-20-04
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(b) The administrative agent shall certify a household as
eligible for a restricted rental unit when the household is a
low-income household or a moderate-income household, as
applicable to the unit, and the rent proposed for the unit
does not exceed 35 percent (40 percent for age-restricted
units) of the household’s eligible monthly income as deter-
mined pursuant to N.J.A.C. 5:80-26,16; provided, however,
that this limit may be exceeded if one or more of the
following circumstances exists:

L. The household currently pays more than 35 percent
(40 pescent for households eligible for age-restricted
units) of its gross household income for reat and the
proposed rent will reduce its housing costs;

2. The household has consistently paid more than 35
percent (40 percent for households eligible for age-re-
stricted units) of eligible monthly income for rent in the
past and has proven its ability to pay;

3. The household is currently in substandard or over-
crowded living conditions;

4, The houschold documents the existence of assets,
with which the household proposes to supplement the
rent payments; or

5. The household documents proposed third-party as-
sistance from an outside source such as a family member
in a form acceptable to the administrative agent and the
owner of the unit,

(¢) The applicant shall file documentation sufficient to
establish the existence of the circumstances in (b) above
with the administrative agent, who shall counsel the house-
hold on budgeting.

Amended by R.2004 d.475, effective December 20, 2004,
See: 36 NJ.R. 3655(u), 36 NJR, 5713(a).

Rewrote (a); in (b), amended the N.1.A.C. reference and substituted
“may” for “shall” in the lust sentence of the introductory paragraph.

5:80-26.14 Administrative agent

(a) The affordability controls set forth in this subchapter
shall be administered and enforced by the administrative
agent. The primary responsibility of the administrative agent
shall be to ensure that the restricted units under administra-
tion are sold or rented, as applicable, only to low-and
moderate-income households. Among the responsibilities of
the administrative agent are the following;

1. Conducting an outreach\'process {0 insure affirma-
tive marketing of affordable housing units in accordance
with the provisions of N.JLA.C, 5:80~26.15;

2. Soliciting, scheduling, conducting and following up
on interviews with interested households;

3. Conducting interviews and obtaining sufficient doc-
umentation of gross income and assets upon which to
base a determination of income eligibility for a low-or
moderate-income unit;

Next Page is 80-60.1
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4. Providing written notification to each applicant as
to the determination of eligibility or non-eligibility;

5. Creating and maintaining a referral list of eligible
applicant households living in the COAH region and
eligible applicant households with ‘members working in
the COAH region where the units are located;

6. Employing a random selection process when refer-
ring households for certification to affordable units;

7. Ft_irnishing to attorneys or closing agents forms of
deed restrictions and mortgages for recording at the time
of conveyance of title of each restricted unit;

8 Creating and maintaining a file on each restricted
unit for its control period, including the recorded deed
with restrictions, recorded morigage and note, as appro-
priate;

9. Instituting and maintaining an effective means of
communicating information between owners and the ad-
ministrative agent regarding the availability of restricted
units for resale or rental;

10. Instituting and maintaining an effective means of
communicating information to low-and moderate-income
households regarding the availability of restricted units for
resale or rerental;

11, Reviewing and approving requests from owners of
restricted units who wish to take out home equity louns or
refinance duting the term of their ownership;

‘12, Reviewing and approving requests to increase
sales prices from owners of restricted units who wish to
make capital improvements to the units that would affect
the selling price, such authorizations to be limited to
those improvements resuiting in additional bedrooms or
bathrooms and the cost of central air conditioning sys-
tems;

13. Processing requests and making determinations on
requests by owners of restricted units for hardship waiv-
ers;

14, - Communicating with lenders regarding foreclo-
Sures; :

15. Ensuring the issuance of Continuing Certificates
of Occupancy. or  certifications pursuant to NJAC.
5:80--26.10; '

16. Notifying the municipality of an owner’s intent to
sell a restricted unit;

17. FEnsuring that the removal of the deed restrictions
and cancellation of the mortgage note are effectuated and
properly filed with the appropriate county’s register of
deeds or county clerk’s office after the termination of the
affordability controls in this subchapter for each restricted
unit; :

18. Providing annual reports to COAH as requifed;
and

19. Such other responsibilities as may be necessary to
carry out the provisions of this subchapter.

(b) The administrative agent shall create and shall pub-
lish in plain English, and in such other languages as may be
appropriate to serving its client base, a written operating
manual, as approved by COAH, setting forth procedures for
administering such affordability controls, including proce-
dures for long-term controi of restricted units; for enforcing
the covenants set forth in Appendices A, B, C, D and E of
this subchapter, consistent with the provisions of NJA.C.
5:80-26.18; and for releasing restricted units promptly at the
conclusion of applicable control periods. The administrative
agent shall have authority to take all actions necessary and
appropriate to carrying out its responsibilities hereunder.
The operating manual shall have a separate and distinct
chapter or section setting forth the process for identifying
applicant households secking certification to restricted units,
for reviewing applicant household eligibility, and for certify-
ing applicant households in accordance with the household
certification and referral requirements set forth in N.J.A.C.
5:80-26.16,

1. Such process shall require that an applicant house-
hold be notified in writing of the results of its application
for certification within 20 days of the administrative
agent’s determination thereof.

2. At the discretion of the administrative agent, such
process may include either or both an outreach require-
ment and a face-to-face applicant interview process.

3. The administrative agent shall establish and main-
tain a ready database of applicant households as a referral
source for certifications to restricted units, and shall
establish written procedures to ensure that selection
among applicant households be via the database, and in
accordance with a uniformly applied random selection
process and all applicable State and Federal laws relating
to the confidentiality of applicant records.

(c) Except in the case of restricted units receiving
UHORP or MONI funding, the municipality in which re-
stricted units are located shall select one or more adminis-
trative agents for those units, A municipality itself (through
a designated municipal employee, department, board, agen-
cy or committeg) may elect to serve as the administrative
agent for some or all restricted units in the municipality, or
the municipality may select HAS or an experienced private
entity approved by the Division, the Agency or COAH to
serve as administrative agent for some or all restricted units
in the municipality. HAS may delegate a portion or portions
of its administrative agent duties to third parties, by written
contract, provided that in such case HAS shall retain over-
sight and monitoring responsibilities, including, but not lim-
ited to, authority over enforcement policy and actions and
confidentiality of tenant/applicant data solicited for rent-up
and certification purposes, When a municipality selects an
experienced private entity to serve as administrative agent
for specific restricted units, the administrative agent must be
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approved by the Division, if the restricted units are to
receive funding under the Neighborhood Preservation Bal-
anced Housing Program, or by COAH, if the restricted units
are not to receive funding under the Neighborhood Preser-
vation Balanced Housing Program but ure to receive COAH
credit. The foregoing approval by COAH or the Division is
to be based on the private entity’s demonstration of the
ability to provide a continuing administrative responsibility
for the length of the control period for the restricted units.
The Agency shall select the administrative agents for re-
stricted units receiving UHORP or MONI funding,

(d) In all cases where a municipality has selected HAS as
its administrative agent, HAS and the municipality shall
enter into a contract for the provision of housing affordabili-
ty control services substantially in the form set forth in
Appendix L

(¢) When reviewing a private entity to determine whether
it should be designated as administrative agent, a municipal-
ity shall obtain and review the following and submit it fo the
Division, the Agency or COAH, as applicable, for approval:

1. Documentation which demonstrates that the private
entity’s purposes include the provision of housing services
and housing counseling and the promotion of the princi-
ples underlying the Federal Fair Housing laws and that
the private entity has knowledge of and familiarity with
the New Jersey Fair Housing Act, P.L. 1985, ¢.222
(NJS.A, 52:27D-301 et seq.) and its implementing rules;

2. Evidence of a history of successful management of
restricted affordable housing units, particularly those pro-
duced as a resuit of the New Jersey Fair Housing Act or
through a Mount Laurel court settiement;

3. Representations and warranties from the experi-
enced private entity that, if the entity serves as adminis-
trative agent with respect to restricted units in which it
has a pecuniary interest, the eatity shall not allow the
pecuniary interest to compromise in any way its adminis-
tration of the controls set forth in this subchapter;

4. The draft contract between the municipality and
the private entity serving as administrative agent;

5. Documentation of the private entity's capacity to
undertake the duties of an administrative agent;

6. A statement of intent to attend continuing edu-
cation opportunities on affordability controls and compli-
ance monitoring when available; and

7. Such other relevant documents from a specific ap-
plicant as required by the municipality to justify approval
as an administrative agent.

(f) The administrative agent shall have the authority to
discharge and release any or all instruments, as set forth in
the Appendices of this subchapter, filed of record to estab-
lish affordability controls.

Supp. 12-206-04

Amended by R.2004 d.475, effective December 20, 2004.
See: 36 N.A'R, 3655(a), 36 N.LR, 5713(a).
Rewrote the section,

5:80-26.15 Affirmative marketing

(a) The affirmative marketing plan is a regional market-
ing strategy designed to attract buyers and/or renters of all
majority and minority groups, regardiess of race, creed,
color, national origin, ancestry, marital or familial status,
gender, affectional or sexual orientation, disability, age or
number of children to housing units which are being mar.
keted by a developer or sponsor of affordable housing. The
affirmative marketing plan is also intended to target those
potentiaily eligible persons who are least likely to apply for
affordable units in that region, It is a continuing program
that directs all marketing activities toward the COAH Hous-
ing Region in which the municipality is located and covers
the period of deed restriction.

(b) The administrative agent shall assure the affirmative
marketing of affordable units. Municipalities may designate
an experienced municipal staff person approved by COAH
to be the administrative agent respensible for implementing
the affirmative marketing plan. The administrative agent
shall attend an affirmative marketing training program ap-
proved by COAH,

(c} If the municipality does not designate a municipal
staff person, it shall contract with other experienced admin-
istrative agents approved by COAH to administer the affir-
mative marketing plan. Where a municipality contracts with
another administrative agent to administer the affirmative
marketing plan, the municipality shall appoint a housing
officer who shall supervise the contracting administrative
agent. In addition, where the contracting administrative
agent is not responsible for the entire affirmative marketing

 plan, the municipality shall outline who or what municipal

agent is responsible for the remaining portion of the affir-
mative marketing plan. The municipality shall also ensure
that all original applicant and sales records of atfordable
units are returned to the municipality for reporting purposes
and to aid with future resales. The municipality has the
ultimate responsibility for the proper administration of the
affirmative marketing program, including initial sales and
rentals and resales and rerentals.

(d) In implementing the affirmative marketing plan, ad-
ministrative agents shall designate an experienced staff per-
son approved by COAH to provide counseling services to
low and moderate income applicants on subjects such as
budgeting, credit issues, mortgage qualification, rental lease
requirements, and landlord/tenant law. Alternatively, the
administrative agent may contract with an experienced agen-
cy approved by COAH to provide such counseling services,

(e) The affirmative marketing plan shall provide the fol-
lowing information:

1. The name and address of the project;

80-60.2
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2. The number of units, including the number of sales
and/or rental unifs;

3. The price of sales and/or rental units;
4. 'The name of the sales agent and/or rental manager;

5. A description of the random selection method that
will be used to select occupants of affordable housing; and

6. Disclosure of required application fees.

() The affirmative marketing plan shall describe the me-
dia to be used in advertising and publicizing the availability
of housing. In developing the plan, the administrative agent
shall consider the use of language transiations. The plan shall
include the following:

1. The names of specific newspapers of general circula-
tion within the housing region;

2, The names of specific radio and television stations
broadcasting throughout the housing region;

3. The names of other publications circulated within
the housing region, such as neighborhood oriented weekly
newspapers, religious publications and organizational
newsletters;

4. The names of employers throughout the housing re-
gion that will be contacted to post advertisements and dis-
tribute flyers regarding available affordable housing;

5. The names of specific community and regional or-
ganizations that will aid in soliciting low and moderate in-
come applicants. Such organizations may include non-
profit, religious, governmental, fraternal, civic, and other
organizations; and

6. Other advertising and outreach efforts to groups that
are least likely to be reached by commercial media efforts.

(g) The affirmative marketing process for available afford-
| able units shall begin at least four months prior to expected
| occupancy. In implementing the marketing program, the ad-
| ministrative agent shall undertake all of the following strate-
gies:

| 1. Publication of one advertisement in a newspaper
Jisted under ()1 above;

2. Broadcast of one advertisement by a radio or televi-
sion station listed under (f)2 above; and

3. At least one additional regional marketing strategy
using one of the sources listed under ()3 through 6 above.

(h) Such advertising and outreach shall take place during
the first week of the marketing program and each month
thereafter until ali the wunits have been leased or sold. The
advertisement shall include at least the following:

1. The location of the units;

2. Directions to the housing units;

80-60.3

3. A range of prices for the housing units;

4. The size, as measured in bedrooms, of the housing
units;

5, The maximum income permitted to qualify for the
housing units;

6. The location of applications for the housing units;

7. The business hours when interested households may
obtain an application for a housing unit; and

8. Application fees, if any.

(i) Applications for affordable housing shall be available
in several locations, including, at a minimum, the county ad-
ministrative building and/or the county library for each coun-
ty within the housing region; the municipal administrative
building(s) and the municipal library in the municipality in
which the units are located; and the developer’s sales office.
Applications shall be mailed to prospective applicants upon
request.

(j) If the costs of advertising affordable units are to be a
developer’s responsibility, the requirement shall be a condi-
tion of the municipal planning board or zoning board approv-
al and required by ordinance,

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NLLR. 3655(a), 36 N.J.R. 5713(a).

Former N.I.A.C. 5:80-26.13, Household certification and referral, re-
codified to N.JL.A.C, 5:80-26.16.

5:80-26.16 Household certification and referral; related
project information

(a} The administrative agent shall secure all information
from applicant households necessary and appropriate to de-
termine that restricted units are occupied by properly sized
households with appropriate low-or moderate-income levels.
No household may be referred to a restricted unit, or may
receive a commitment with respect to a restricted unit, unless
that household has received a signed and dated certification,
as set forth in this section, and has executed a certificate in
the form set forth in Appendices J or K to this subchapter, as
applicable.

(b) The administrative agent shall prepare a standard form
of certification and shall sign and date one for each household
when certified. An initial certification shall be valid for no
more than 180 days uniess a valid contract for sale or lease
has been executed within that time period. In this event, certi-
fications shall be valid until such time as the contract for sale
or lease is ruled invalid and no occupancy has occurred. Cer-
tifications may be renewed in writing at the request of a certi-
fied household for an additional period of 180 days at the
discretion of the administrative agent.

1. When reviewing an applicant household’s income to
determine eligibility, the administrative agent shall com-
pare the applicant houschold’s total gross annual income to
the regional low-and moderate-income limits then in effect,

Supp. 10-7-19
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as adopted by COAH. For the purposes of this subchapter,
income includes, but is not limited to, wages, salaries, tips,
commissions, alimony, regularly scheduled overtime, per-
sions, social securify, unemployment compensation,
TANF, verified regular child support, disability, net in-
come from business or real estate, and income from assets
such as savings, certificates of deposit, money market ac-
counts, mutual funds, stocks, bonds and imputed income
from non-income producing assets, such as equity in real
estate.

2. Except as otherwise specifically provided in this
subchapter, the sources of income considered by the ad-
ministrative agent shall be the types of regular income re-
ported to the Internal Revenue Service and which can be
used for morigage loan approval. Household annual gross
income shall be calculated by projecting current gross in-
come over a 12-month period.

3. Assets not earning a verifiable income shall have an
annual imputed interest income using a current average an-
nual savings interest rate. Assets not earning income in-
clude present real estate equity. Applicants owning real es-
tate must produce documentation of a market value ap-
praisal and outstanding mortgage debt. The difference shall
be treated as the monetary value of the asset and the impui-
ed interest added to income. If the applicant household
owns a primary residence with no mortgage on the proper-
ty valued at or above the regional asset limit as published
annually by COAH, a certificate of eligibility shall be de-
nied by the administrative agent, unless the applicant’s ex-
isting monthly housing costs (including principal, interest,
taxes, homeowner and private mortgage insurance, and
condominium and homeowner association fees as applica-
ble) exceed 38 percent of the household’s eligible monthly
income,

4. Rent from real estate is considered income, afier de-
duction of any mortgage payments, real estate taxes, prop-
erty owner’s insurance and reasonable property manage-
ment expenses as reported to the Internal Revenue Service.
Other expenses are not deductible, Tf actual rent is less than
fair market rent, the administrative agent shall impute a fair
market rent,

5. Income does not include benefits, payments, rebates,
or credits received under any of the following: Federal or
State low-income energy assistance programs, food stamps,
payments received for children placed in resource family
care, relocation assistance benefits, income of live-in at-
tendants, scholarships, student loans, personal property
such as automobiles, lump-sum additions to assets such as
inheritances, lottery winnings, gifts, insurance settlements,
and part-time income of persons enrolied as full-time stu-
dents. Income, however, does include interest and other
earnings from the investment of any of the foregoing bene-
fits, payments, rebates, or credits.

Supp. 10-7-19

(¢) The administrative agent shall require each member of
an applicant household who is 18 years of age or older to
provide documentation to verify the member’s income, in-
cluding income received by adults on behalf of minor chil-
dren for their benefit. Household members 18 years of age or
older who do not receive income must produce documenta-
tion of current status,

(d) Income verification documentation may include, but is
not limited to, the following for each and every member of a
household who is 18 years of age or older:

. Four consecutive pay stubs, not more than 120 days
old, including bonuses, overtime or tips, or a letter from the
employer stating the present annual income figure;

2. Copies of Federal and State income tax returns for
each of the preceding three tax years;

3. A letter or appropriate reporting form verifying
monthly benefits such as Social Security, unemployment,
welfare, disability or pension income (monthly or annual-

ly);

4. A letter or appropriate reporting form verifying any
other sources of income claimed by the applicant, such as
alimony or child support;

5. Income reports from banks or other financial institu-
tions holding or managing trust funds, money market ac-
counts, certificates of deposit, stocks or bonds; and

6. Evidence or reports of income from directly held as-
sets such as real estate or businesses.

(¢) Court ordered payments for alimony or child support to
another household, whether or not it is being paid regularly,
shall be excluded from income for purposes of determining
income eligibility,

(f) At the discretion of the administrative agent, house-
holds may also be required to produce documentation of
household composition for determining the correct unit size
and applicable median income guide,

() A certificate of eligibility may be withheld by the ad-
ministrative agent as a result of an applicant’s inability to
demonstrate sufficient present assets for down payment or
security deposit purposes, subject to development phasing
that may provide opportunity for future savings.

(h) A certificate of eligibility may be withheld by the ad-
ministrative agent as a result of an applicant’s inability to
verify funds claimed as assets, househotd composition or oth-
er facts represented.

(1) A certificate of eligibility shall be denied by the admin-
istrative agent as a result of any willful and material mis-
statement of fact made by the applicant in seeking eligibility.

80-60.4
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(i) The administrative agent shall screen households that
apply for low-and moderate-income housing for preliminary

mcome eligibility, by comparing their total gross annual in-

* come to the regional low-and moderate-income limits adopt-
ed for that year by COAH.

(k) The following information shall promptly be provided
to the administrative agent by the developer or sponsor of any
project containing any affordable units subject to the re-
quirements of this subchapter, upon the latter of either final
municipal land use approval or issuance of a grant contract by
a governmental authority:

1. The tota! number of units in the project, and number
of restricted units, broken down by bedroom size, identify-
ing which are low-and which are moderate-income units,
and including street addresses of restricted units;

2. Floor plans of all affordable units, including com-
plete and accurate identification of uses and dimensions of
all rooms;

3. A project map identifying the locations of affordable
units and market units;

4. A list of project principals or partners, together with
a list of all other affordable projects in which they have
been involved over the previous five years;

5. Projected construction schedule;

6. Proposed pricing for all units, including any pur-
chaser options and add-on items;

7. A list of all public funding sources, and copies of
grant or loan agreements for those sources;

8. Condominium fees or homeowner association and
any other maintenance or other fees;

9. Estimated real property taxes for sale units;

10. Sewer, trash disposal and any other wutility assess-
ments;

11. Flood insurance requirement, if applicable;
12. A description of all HVAC systems;

13. Location of any common areas and clevators;
14. Proposed form of lease for any rental units;

15. The name of the person who will be responsible for
official contact with the administrative agent for the dura-
tion of the project; and

16. The State-approved Planned Real Estate Develop-
ment public offering statement and/or master deed where
available.

(N The administrative agent shall employ a random selec-
tion process when referving households for certification to
» affordable units.
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Recodified from N.J.A.C. 5:80-26.15 and amended by R.2004 d.475,

effective December 20, 2004,

See: 36 N.IR. 3655(a), 36 NLLR. 5713(a).

Rewrote the section. Former N.J.A.C. 5:80-26.16, Procedures for
changing administrative agents, recodified to N.LA.C. 5:80-26.17.
Amended by R.2019 d.104, effective October 7, 2019,

See: 51 M.ILR. 527(a), 51 N.LR. 1500(a}.

In (b)5, inserted & comma following “rebates” and substituted “chil-

dren placed in resource famiky” for “foster”.

5:80-26.17 Procedures for changing administrative
agents

{a) In order to ensure an orderly transfer of control respon-
sibility from a municipality to an administrative agent, from
one administrative agent to another administrative agent, or
other transfer, the following minimum requirements are nec-
essary before or during the transition:

1. A letter advising of the change shall be sent to all
low-and moderate-income homeowners in the case of own-
ership units, and all landlords or their agents in the case of
rental developments;

2. In the case of ownership units, fegal assignments to
the name of the new administrative agent of all restriction
instruments shall be prepared and recorded;

3. Hard copy files on each unil, to contain at a mini-
mum the original deed restriction, repayment mortgage and
mortgage note (if applicable), the application materials,
verifications and certifications of all present owners, perti-
nent correspondence, any documentation of home im-
provement, hardship waiver or other approvals granted by
the former administrative agent and other miscellaneous
correspondence, shall be physically transferred to the cus-
tody of the incoming or new administrative agent; and

4, The new administrative agent must be provided
with:

i. A written methodology, such as the operating
manual required in this subchapter, applied in the past
and to be applied in the future for a calculation of maxi-
mum resale prices and rents;

i,  The base sales price or inifial base rent for each
unit;

ii, Identification for each unit as to whether catego-
rized as low-income or moederate-income;

iv. A description of the number of bedrooms and
physical layout of each unit;

v. Floor plans; and

vi. In the case of condominiums and units within a
homeowner association, a copy of the master deed and
public offering statement.

(b) HAS shall assume the duties of administrative agent by
default with respect to any restricted units that are not effec-
tively under the supervision of a competently performing
administrative agent as determined by COAH, in the case of
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units receiving COAH credit, or by DCA, in the case of units

receiving Balanced Housing funding but not receiving COAH

credit.

Recodified from N.J.A.C. 5:80-26.16 and amended by R.2004 d.475,
effective December 20, 2004.

See: 36 N.LR., 3655(a), 36 N.JJR. 5713(a).

Rewrote the section. Former N,JLA.C. 5:80-26.17, Enforcement, re-
codified to N.LA.C, 5:80-26.18.

5:80-26.18 Enforcement

{a) By accepting State funds for affordable housing pur-
poses, or by submitting to the jurisdiction of COAH, a munic-
ipality shall be deemed to have delegated to its administrative
agent the day-to-day responsibility for implementing practic-
es and procedures designed to ensure effective compliance
with the controls set forth in this subchapter. The municipali-
ty, however, shall retain the ultimate responsibility for ensur-
ing effective compliance with this subchapter.

(b} The administrative agent’s enforcement responsibility
for implementing such practices and procedures shall not be
delegated or otherwise transferred to any other party, except
to a successor administrative agent. Anything in this subchap-
ter to the contrary notwithstanding, the Agency and DCA
each may, in their discretion, contract with for-profit and
nonprofit organizations to carry out delegated administrative
agent functions, provided, however, that in any such case the
Agency or DCA shall maintain primary responsibility for the
delegated functions.

{c) The municipality shall:

1. Provide to the administrative agent the name, title
and telephone number of the municipal official who shall
be responsible for liaison with the administrative agent on
all matters related to this subchapter;

2. Ensure that applicable local ordinances are not in
conflict with, and enable efficient implementation of, this
subchapter;

3. Retain or otherwise designate legal counsel for the
purposes of representing any municipal entity acting as
administrative agent and of enforcing the controls set forth
in this subchapter;

4. Ensure that all restricted units are identified as af-
fordable within the tax assessor’s office and any municipal
utility authority (MUA). The municipality and MUA shall
promptly notify the administrative agent of a change in
billing address, payment delinquency of two consecutive
billing cycles, transfer of title, or institution of a writ of
foreclosure on all affordable units; and

5. Provide all reasonable and necessary assistance in
support of the administrative agent’s efforts to ensure ef-
fective compliance with the controls set forth in this sub-
chapter.

Supp. 10-7-19

(d) Administrative agent practices and procedures shall in-
clude, but shall not necessarily be limited to, the following:

1. Securing from all developers and sponsors of re-
stricted wnits, at the earliest point of contact in the pro-
cessing of the project or development, written acknowl-
edgement of the requirement that no restricted unit can be
offered, or in any other way committed, to any person, oth-
er than a household duly certified to the unit by the admin-
istrative agent;

2. Requiring that all certified applicants for restricted
units execute a certificate substantially in the form, as ap-
plicable, of either the ownership or rental certificates set
forth in Appendices J and K ;

3. The posting ammually in all rental properties, includ-
ing two-family homes, of a notice as to the maximum per-
mitted rent together with the telephone mumber of the ad-
ministrative agent where complaints of excess rent can be
made;

4. Annual mailings fo all owners of affordable dwelling
units, reminding them of the following notices and re-
quirements:

i If the unit is owner-occupied, that the unit may
be resold only to a household that has been approved in
advance and in writing by the administrative agent;

ii. That no sale of the unit shall be lawful, unless
approved in advance and in writing by the administrative
agent, and that no sale shall be for a consideration great-
er than regulated maximum permitted resale price, as de-
termined by the administrative agent;

ili. That no refinancing, equity loan, secured letter of
credit, or any other mortgage obligation or other debt se-
cured by the unit may be incurred except as approved in
advance and in writing by the administrative agent, and
that at no time will the administrative agent approve any
debt, if incurring the debt would make the total of all
such debt exceed 95 percent of the then applicable max-
imum permitted resale price;

iv. That the owner of the unit shall at all times main-
tain the unit as his or her principal place of residence,
which shall be defined as residing at the unit at least 260
days out of each calendar vear;

v. That, except as set forth in N.J.A.C. 5:80-
26.18(c)dvii, at no time shall the owner of the unit lease
or rent the unit to any person or persons, except on a
short-term hardship basis, as approved in advance and in
writing by the administrative agent;

vi. That the maximum permitted rent chargeable to
affordable tenants is as stated in the notice required to be
posted in accordance with N.JA.C. 5:80-26.18(d)3, a
copy of which shall be enclosed, and that copies of all
leases for affordable rental units must be submitted an-
nually to the administrative agent;

80-60.6



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-26.20

vii, If the affordable unit is a two-family home, that
the owner shall lease the rental unit only to certified
households approved in writing by the administrative
agent, shall charge rent no greater than the maximum
permitted rent as determined by the administrative agent,
and shall submit for written approval of the administra-
tive agent copies of all proposed leases prior to having
them signed by any proposed tenant; and

viii. That no improvements may be made to any unit
that would affect its bedroom configuration, except as
provided in subsection (a) of N.J.A.C. 5:80-26.5(a) and
in any event, that no improvement made to the unit will
be taken into consideration to increase the maximum
permitted resale price, except for improvements ap-
proved in advance and in writing by the administrative
agent;

5. Securing annually from municipalities lists of all af-
fordable housing units for which tax bills are mailed to ab-
sentee owners, and notifying all such owners that they imust
either move back to their unit or seli it;

6. Establishing a program for diverting unfawful rent
paymenis to the municipality’s affordable housing trust
fund or other appropriate municipal fund approved by the
DCA. For purposes of this subsection, unlawful rent pay-
ments shall mean:

i.  All rent monies pald by a person who has not
been duly certified in accordance with the provisions of
N.JA.C. 5:80-26.16;

ii. AH rent paid by a person or persons renting an
ownership unit from an owner who has moved out of his
or her unit illegally;

ili. Rent paid by a lawful tenant in excess of
arnounts permitted by law; and

iv. Rent paid to an affordable owner who is claiming
a hardship, when the owner has not received prior au-
thorization from the administrative agent as is provided
for under the provisions of N.J.A.C. 5:80-26.7(a); and

7. Establishing a rent-to-equity program, to be imple-
mented in situations where an affordable owner has unlaw-
fully rented out his or her unit, and where the tenant has
eniered into a tenancy without knowledge of its unlawful
nature, Under such rent-to-equity program, the tenant, in-
cluding the immediate family of such tenant, shail be given
an opportunity to purchase the unit from the affordable
owner, and the affordable owner shall be compelled to setl
the unit to the tenant, with the total of all rent paid to the
owner being credited to tenant as down payment money
paid to the affordable owner. Anything herein to the con-
trary notwithstanding, any person offered a unit under such
a rent to equity program must first be certified as eligible
under the provisions of N.JLA.C, 5:80-26.16.

(¢) Banks and other fending institutions are prohibited
from issuing any loan secured by owner-occupied real proper-
ty subject to the affordability controls set forth in this sub-
chapter, if such loan would be in excess of amounts permitted
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by the restriction documents recorded in the deed or mortgage
book in the county in which the property is located. Any loan
issued in violation of this subsection shall be void as against
public policy.

(f) The Agency, COAH and the DCA hereby reserve, for
themselves and for each administrative agent appointed pur-
suant to this subchapter, all of the rights and remedies availa-
ble at law and in equity for the enforcement of this subchap-
ter.

Recodified from NJAC. 5:80-26.17 and amended by R.2004 d.475,
effective December 20, 2004,
See: 36 N.LR. 3655(a), 36 N.LR. 5713(a).
Rewrote the section, Former N.J.A.C. 5:80-26.18, Appeals, recodified
to NJ.A.C. 5:80-26,19,

Case Notes

That portion of a loan secured by an affordable housing wunit that ex-
ceeds the permissible Hmits of N.J A.C. 5:80-26.8(b)-i.c., 93 percent of
the wnit’s allowable resale price~is void as against public policy under
NJ.A.C. 5:80-26.18(c) and is not collectible; however, the remainder of
the loan is valid and is secured by the unit. JS Bank, N.A. v. Hough,
210N, 187, 42 A.3d 870, 2012 N.J. LEXIS 587 (2012).

Commercial lender which makes a loan secured by a mottgage on an
affordable housing unit in excess of the amount permitted by N.JAC.
5:80-26.8(b) is prohibited from seeking to foreclose upon the mortgage,
as the mortgage is void pursuant to N.JLA.C. 5:80-26.18(c). US Bank,
N.A. v. Hough, 416 N.J. Super. 286, 3 A3d 1251, 2010 N.J. Soper.
LEXIS 189 (2010).

While a cominercial lender which makes a toan secured by a mort-
gage on an affordable housing unit in excess of the amount permitted by
NJAC. 5:80-268(h) is prohibited by N.JAC. 5:80-26.18(¢) from
seeking to foreclose upon the mortgage, § 5:80-26.18(¢) does not bar the
lender from seeking to collect upon the underlying obligation, US Bank,
N.A, v, Hough, 416 N.J. Super. 286, 3 A.3d 1251, 2010 N.J. Super.
LEXIS 189 (2010).

5:80-26.19 Appeals

Appeals from all decisions of an administrative agent ap-
pointed pursuant to this subchapter shall be filed in writing
with the Executive Director of the Agency. When acting in
this capacity, the Executive Director may appoint one or more
employees of the Agency, COAH and/or the Department of
Community Affairs to assist him or her in rendering the final
decision, whenever he or she, in his or her sole discretion,
determines that committee participation would materially
promote a fair and just disposition of the appeal. A written
decision of the Executive Director upholding, modifying or
reversing an administrative agent’s decision shall be a final
administrative action.

Recodified from N.LAC. 5:80-26.18 and amended by R.2004 d.473,
effective December 20, 2004,
See: 36 N.J.R. 3655(a), 36 NLLR. 5713(a).
Deleted the third sentence and “, subject 1o judicial review” at the ¢ad
of the last sentence.

5:80-26.20  Option to buy 95/5 units

(a) Each 95/5 unit shall be subject to an option permitting
purchase of the unit at the maximum allowable restricted
sales price at the time of the first non-exempt sale after con-
trols on affordability have been in effect on the unit for the
period specified in N.J.A.C. 5:93-9.2. The option to buy shall
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be available to the municipality, the DCA, the Agency, or a
qualified non-profit entity as defined in this chapter.

(b) The owner of a 95/5 unit shall notify the administrative
agent and COAH by certified mail of any intent to sell the
unit 90 days prior to entering into an agreement for the first
non-exempt sale after controls have been in effect on the
housing unit for the period specified in N.J.A.C. 5:93-9.2.

{c) Upon receipt of such notice, the option to buy the unit
at the maximum allowable restricted sales price or any mutu-
ally agreed upon sales price that does not exceed the maxi-
mum allowable restricted sales price shall be available for 90
days. The administrative agent shall notify the municipality,
the DCA, the Agency, and COAH that the unit is for sale.
The municipality shall have the right of first refusal to pur-
chase the unit. If the municipality exercises this option, it may
enter into a contract of sale. If the municipality fails to exer-
cise this option within 90 days, the first of the other entities
giving notice to the sefler of its intent to purchase during the
90-day period shall be entitled to purchase the unit. If the
option to purchase the unit at the maximum allowable re-
stricted sales price is not exercised by one of the above enti-
ties by a written offer to purchase the housing unit within 90
days of receipt of the infent to sell, the owner may proceed to
sell the housing unit pursuant to NJA.C. 5:93-9.8 If the
owner does not sell the unit within one year of the date of the
delivery of notice of intent to sell, the option to buy the unit
shall be restored and the owner shall be required to submit a
new notice of intent to sell 90 days prior to any future pro-
posed date of sale.

(d) Any option to buy a housing unit at the maximum al-
lowable restricted sales price shall be exercised by certified
mai] and shall be deemed exercised upon mailing,

New Ruie, R.2004 d.4735, effective December 20, 2004.
See: 36 N.J.R. 3655(a), 36 N.IR. 5713(a).

5:80-26.21 Municipal option on 95/5 units

(a) Any municipality that elects to purchase a 95/5 unit
pursuant to N.J.A.C. 5:93-9.4 may,

1. Convey or rent the unit to & low-or moderate-income
purchaser or tenant at a price or rent not to exceed the max-
imum allowable restricted sales price or rent provided the
unit is controlled by a deed restriction in accordance with
Appendix A or an alternative form approved by COAH; or

2. Convey the unit at fair market value subject to the
provisions of (b) and (¢) below.

{b) Municipalities that purchase low-income 95/5 units
shall maintain them as low-income housing units.

(c) Municipalities that elect to purchase 95/5 units and
convey them at a fair market value shall:

. Notity COAH of any proposed sale and sales price
90 days before closing;

2. Notity COAH of the price differential as defined in
NJAC 5:93-13; and

Supp. 10-16-17

3. Deposit the price differential in an interest-bearing
housing trust fund devoted solely to the creation, rehabili-
tation or maintenance of low-and moderate-income hous-

ing,

(d) Money deposited in housing trust funds may not be ex-
pended until the municipality submits and COAH approves a
spending plan in accordance with the applicable COAH rules
at that time. Money deposited in housing trust funds shall be
subject to the applicable COAH rules at that time.

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.J.R. 3655(a), 36 N.J.R. 5713(a).

5:80-26,22  State option on 95/5 units

{a) When the DCA or the Agency elects to purchase a 95/5
unit pursuant to N.J.A.C. 5:93-9.4 and this section, it may:

1. Convey or rent the 95/5 unit to a low-or moderate-
income purchaser or tenant at a price or rent not to exceed
the allowable restricted sales price or rental; or

2. Convey the unit at fair market value and utilize the
price differential to subsidize the construction, rehabilita-
tion or maintenance of low-and moderate-income housing
within the appropriate housing region,

New Rule, R.2004 d. 473, effective Decentber 20, 2004,
See: 36 N.J.R 3655(a), 36 N.JLR. 5713(a).

5:80-26.23 Non-profit option on 95/5 units

(a) Non-profit entities may apply to COAH at any time for
the right to purchase 95/5 units subsequent to the period of
controls on affordability, provided the unit remains controlled
by a deed restriction approved by COAH.

(b) Non-profit entities that have been designated by COAH
shall be eligible to purchase low-or moderate-income units
pursuant to N.J A.C. 5.93-9.4 for the sole purpose of convey-
ing or renting the housing unit to a fow-or moderate-income
purchaser or tenant at a price or rent not to exceed the allow-
able restricted sales price or rental. Low-income units shall be
made available to low-income purchasers or tenants and the
housing unit shall be regulated by the deed restriction and lien
adopted by COAH, appended to this subchapter as Appendix
B. The term of the conirols on affordability shall be the same
as those required by N.J.A.C, 5:93-92

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.JL.R. 3655(a), 36 N.J.R, 5713(a).

5:80-26.24  Seller option on 95/5 units

(a) An eligible seller of a 95/5 unit that has been controlled
for the period established in N.J.A.C. 5:93-9.2 who has pro-

.vided the requisite notice of an intent to sell, may proceed

with the sale if no eligible entity as outlined tn N.J.A.C. 5:80-
26.19(c) and 26.22 exercises its option to purchase within 90
days,

(b) Subject to N.JLA.C. 5:93-9.9, the seller may elect to:
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1. Sell to a certified household at a price not to
exceed the maximum permitted sales price in accordance
with existing COAH rules, provided that the unit is
regulated by the deed restriction and lien adopted by
COAH, appended to this subchapter as Appendix B for a
period of at least 30 years; or

2. Exercise the repayment option and seli to any
purchaser at market price, providing that 95 percent of
the price differential is paid to the administrative agent,
as an instrument of the municipality, at closing.

(c) If the sale will be to a qualified low-or moderate-
income household, the administrative agent shall certify the
income qualifications of the purchaser and shall ensure the
housing unit is regulated by the deed restriction and lien
required by COAH, which has been appended to this sub-
chapter as Appendix B.

(d) The administrative agent shall examine any contract
of sale containing a repayment option to determine if the
proposed sales price bears a reasonable relationship to the
housing unit’s fair market value. In making this determina-
tion, the administrative agent may rely on comparable sales
data or an appraisal. The administrative agent shail not
approve any contract of sale where there is a determination
that the sales price does not bear a reasonable relationship
to fair market value, The administrative agent shall make a
determination within 20 days of receipt of the contract of
sale and shall calculate the repayment option payment.

(e) The administeative agent shall adopt an appeal proce-
dure by which a seller may submit written documentation
requesting the administrative agent to recompute the repay-
ment obligation if the seller believes an error has been
made, or to reconsider a determination that a sales price
does not bear a reasonable relationship to fair market value.
A repayment obligation determination made as a result of

an owner’s appeal shall be a final determination of the_.;-"/
administrative agent appealable under N.J.A.C. 5:80-26.18.

(f) The repayment shall occur at the date of closing and
transfer of titie for the first non-exempt transaction after the
expiration of controls on affordability.

(g) The administrative agent shall deposit all repayment
proceeds in a housing trust fund (see NJA.C. 5:93-8.15)
and may be used as per N.JLA.C. 5:93-8.16. Money deposit-
ed in housing trust funds may not be expended until the
municipality submits and COAH approves a spending plan
{see N.LA.C. 5:93-5.1{c)).

New Rule, R.2004 d475, effective December 20, 2004,
See: 36 N.JR. 3655(a), 36 NL.LR. 5713(a).

5:80-26.25 Municipal rejection of repayment aption on
95/5 units
(a) A municipality shall have the right to determine that
the most desirable means of promoting an adequate supply
of low-and moderate-income housing is to prohibit the

exercise of the repayment option and maintain controls on
lower income housing units sold within the municipality
beyond the period required by NJA.C. 5:93-92. Such
determination shall be made by resolution of the municipal
governing body and shall be effective upon filing with
COAH. The resolution shall specify the time period for
which the repayment option shall not be applicable. During
such period, no seller in the municipality may utilize the
repayment option permitted by N.JLA.C. 5:93-9.8.

(b) Municipalities that exercise the option outlined in (a)
above shall:

1. Provide public notice in a newspaper of general
circulation; and

2. Notify the administrative agent and COAH of its
governing body's action,

(c) The administrative agent shall ensure that the deed
restriction on all affected housing units reflects the extended
period of controls.

New Rule, R.2004 d.475, elfective December 20, 2004,
See: 36 NLLR. 3655(a), 36 NJ.R. 5713(a).

5:80.26.26 Continued application of options to create,
rehabilitate or maintain 95/5 units

When a housing unit has been maintained as a low-or
moderate-income unit after controls have been in effect for
the period specified in NJ.AC. 5:93-9.2, the deed restric-
tion governing the housing units shall allow municipalities,
DCA, the Agency, COAH, non-profit agencies and sellers of
low-and moderate-income units to again exercise all the
same options as provided in this subchapter.

New Rule, R.2004 d.475, effective December 20, 2604.
See: 36 NLR. 3655(a), 36 NJ.R. 5713(a).

APPENDIX A
MANDATORY DEED FORM FOR OWNERSHIP UNITS
Deed
To State Regulated Property
With Covenants Restricting Conveyance
And Morigage Debt

THIS DEED is made on this the day of , 20 by
and between

{Grantor) and
(Grantee),

Article 1. Consideration and Conveyance

In return for payment to the Grantor by the Grantee of
Dollars ($. .———), the receipt of which is hereby
acknowledged by the Grantor, the Grantor hereby grants and
conveys to the Grantee all of the land and improvements
thereon as is more specifically described in Article 2, hereof
(the Property).

Article 2. Description of Property

80-60.9 Supp. 12-20-04
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The Property consists of all of the land, and improvements
thereon, that is located in the municipality of , County
of , State of New Jersey, and described more specifical-
ly as Block No, ..... Lot No. __, and known by the street
address:

Article 3, Grantor's Covenant

The Grantor hereby covenants and affirms that Grantor has
taken no action to encumber the Property.

Article 4. Affordable Housing Covenants

Sale and use of the Property is governed by regulations known

as the Uniform Housing Affordability Controls, which are

found in New Jersey Administrative Code at Title S5, chapter 80,

subchapter 26 (N.J.A.C. 5:80-26.1, ef seq, the “Regulations”).

Consistent with the Regulations, the following covenants (the

“Covenants”) shall run with the land for the period of time

commencing upon the earlier of (a) the date hereof or (b) the

prior commencement of the "“Control Period”, as that term is
defined in the Regulations, and terminating upon the expiration
of the Control Period as provided in the Regulations.

A. The Property may be conveyed only to a household who
has been approved in advance and in writing by the
Housing Aftordability Service of the New Jersey Depart-
ment of Community Affairs, or other administrative agent
appointed under the Regulations (hereinafter, collectively,
the “Administrative Agent”).

B. No sale of the Property shall be lawful, unless approved in
advance and in writing by the Administrative Agent, and
no sale shall be for a consideration greater than maximum
permitted price (“Maximum Resale Price”, or “MRP") as
determined by the Administrative Agent.

C. No refinancing, equity loan, secured letter of credit, or any
other mortgage obligation or other debt (collectively,
“Debt”) secured by the Property, may be incurred except
as approved in advance and in writing by the Administra-
tive Agent. At no time shall the Administrative Agent
approve any such Debt, if incurring the Debt would make
the total of all such Debt exceed Ninety-Five Percentum
{95%) of the applicable MRP,

D. The owner of the Property shall at all times maintain the
Property as his or her principal place of residence,

E. Except as set forth in F, below, at no time shali the owner
of the Property lease or rent the Property to any person or
persons, except on 4 short-term hardship basis as approved
in advance and in writing by the Administrative Agent.

F. If the Property is a two-family home, the owner shall lease
the rental unit only to income-certified fow-income house-
holds approved in writing by the Administrative Agent,
shall charge rent no greater than the maximum permitred
rent as determined by the Administrative Agent, and shall
submit for written approval of the Administrative Agent
copies of all proposed leases prior to having them signed
by any proposed tenant,

G. No improvemenis may be mude to the Property that would
affect its bedroom configuration, and in any event, no
improvement made to the Property will be taken into
consideration to increase the MRP, except for improve-
ments approved in advance and in writing by the Adminis-
trative Agent,

Supp. 12-20-04

Article 5. Remedies for Breach of Affordable Housing Cove-
nants

A breach of the Covenants will cause irreparable harm to the
Administrative Agent and to the public, in light of the public
policies set forth in the New Jersey Fair Housing Act, the
Uniform Housing Affordability Control rules found at N.J.A.C,
5:80-26, and the obligation for the provision of low and moder-
ate-income housing. Accordingly, and as set forth in N.J.AC.
5:80-26.18:

A. In the event of a threatened breach of any of the Cove-
nants by the Grantee, or any successor in intetest or other
owner of the Property, the Administrative Agent shall have
all remedies provided at law or equity, including the right
to seek injunctive relief or specific performance.

B.  Upon the occurrence of a breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remedies
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of all sums due under
any mottgage, recouping of any funds from a sale in
violation of the Covenants, diverting of rent proceeds from
illegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance.

EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof, If the Grantor is a
corporation, this Deed is signed by a corporate officer who has
authority to (a) convey all interests of the corporation that are
conveyed by this Deed, and (b) to bind the corporation with
respect to all matters dealt with herein,

Signed, sealed and de- [seal]
livered in the presence
of or attested by:
[seal]
[seal]
{seal]
CERTIFICATE OF ACKNOWLEDGEMENT
BY INDIVIDUAL
State of New Jersey, County of
1 am either (check one) ___ a Notary Public or ___ a

o, an officer authorized to take acknowledgements and
proofs in the state of New Jersey. I sign this acknowledgement
below to certify that it was executed before me. On this the
— day of , 20 : appeared before me in
person, (If more than one person appears, the words “this person”
shall include all persons numed who appeared before the officer
making this acknowledgement). 1 am satisfied that this person is
the person named in and who signed this Deed.

This person also acknowledged that the full and actual consid-
eration paid or to be paid for the transfer of titie to realty
evidenced by this Deed, as such consideration is defined in P.L.
1968, c. 49, sec. 1(c), is $. .
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Officer’s signature: Sign above,
and print stamp or fype name
below

CORPORATE PROOF BY SUBSCRIBING WITNESS

State of New Jersey, County of

I am.either (check one) —_ a Notary Public or —— a
— ., an officer authorized 1o take acknowledgements and
proofs in the state of New Jersey, On this the day of

20—, (hereinafter the “Witness”) appeared
before me in person. The Witness was duly sworn by me, and
under oath stated and proved to my satisfaction that:

1. The Witness is the secretary of the carpora-
tion which is the Grantor described as such in this
deed (hereinafter the “Corporation™).

the.officer who signed this Deed is the (title)
of the Corporation (hereinafter the “Corpo-
rate Officer”).

3. The making, signing, sealing and delivery of this
Deed have been duly authorized by a proper resolu-
tion of the Board of Directors of the Corporation.

4. The Witness knows the corporate seal affixed to this
Deed is the corporate seal of the Corporation. The
Corporate Officer affixed the seal to this Deed. The
Corporate Officer signed and delivered this Deed as
and for the voluntary act and deed of the Corpora-
tion. All this was done in the presence of the Witness
who signed this Deed as attesting witness. The Wit-

. ness signs this proof to attest 10 the truth of these

. facts.

The Witness also acknowledges that the full and actual consid-
eration paid or to be paid for the transfer of title to realty
evidenced by this Deed, as such consideration is defined in P.L.
1968, ¢. 49, sec. 1{c), is §

Sworn and signed before me on the date above written:

Witness: Sign above and print or lype name below

Officer’s signature: Sign above, and print stamp or lype name
below

Repeal and New Rule, R.2004 d.475, effective December 20, 2004.
See: 36 N.J.R, 3655(a), 36 N.LR. 5713(a).
Section was “Affordability deed restriction for ownciship rights”.

APPENDIX B

MANDATORY DEED FORM FOR
OWNERSHIP 95/5 UNITS

Deed

To State Regulated Property
With Covenants Restricting Conveyance
And Morigage Debt—With 95/5 Recapture

THIS DEED is made on this the
and between

duy of 20_. by

80-60.11

{Grantor) and

{Grantee).

Article 1. Consideration and Conveyance

In return for payment to the Grantor by the Grantee of
Dollars ($ —), the receipt of which is
hereby acknowledged by the Grantor, the Grantor hereby
grants and conveys to the Grantee all of the land and
improvements thereon as is more specifically described in
Article 2, hereof (the Property).

Article 2. Description of Property

The Property consists of all of the land, and improvements
thereon, that is located in the municipality of
County of ., State of New Jersey, and described
more specifically as Block No. —_ Lot No. _, and known
by the street address:

Article 3,  Grantor’s Covenant

The Grantor hereby covenants and affitms that Grantor has
taken no action to encumber the Propesty.

Article 4. Affordable Housing Covenants

Sale and use of the Property is governed by regulations
known as the Uniform Housing Affordability Controls,
which are found in New Jersey Administrative Code at Title
5, chapter 80, subchapter 26 (N.J.A.C. 5:80-26.1, et seq, the
“Regulations”). Consistent with the Regulations, the follow-
ing covenants (the “Covenants”) shall run with the land for
the period of time commencing upon the earlier of (a) the
date hereof or (b) the prior commencement of the “Control
Period”, as that term is defined in the Regulations, and
terminating upon the expiration of the Control Period as
provided in the Regulations.

A. The Property may be conveyed only to a household who
has been approved in advance and in writing by the
Housing Affordability Service of the New Jersey Depart-
ment of Community Affairs, or other administrative agent
appointed under the Regulations (hereinafter, collectively,
the “Administrative Agent”).

B. No sale of the Property shall be lawful, unless approved in
advance and in writing by the Administrative Agent, and
no sale shalt be for a consideration greater than maximum
permitted price (“Maximum Resale Price”, or “MRP") as
determined by the Administrative Agent.

C. No refinancing, equity loan, secured letter of credit, or any
other mortgage obligation or other debt (collectively,
“Debt”) secured by the Property, may be incurred except
as approved in advance and in writing by the Administra-
tive Agent. At no time shall the Administrative Agent
approve any such Debt, if incurring the Debt would make
the total of all such Debt exceed Ninety-Five Percentum
{95%) of the applicable MRP.
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D. The owner of the Property shall at all times maintain the
Property as his or her principal place of residence,

E. Except as set forth in F, below, at no time shall the owner
of the Property lease or rent the Property to any person or
persons, except on a short-term hardship basis as approved
in advance and in writing by the Administrative Agent.

F. If the Property is a two-family home, the owner shall lease
the rental unit only 1o income-certified low-income house-
holds approved in writing by the Administrative Agent,
shall charge rent no greater than the maximum permitted
rent as determined by the Administrative Agent, and shall
submit for written approval of the Administrative Agent
copies of all proposed leases prior to having them signed
by any proposed tenant.

G. No improvements may be made to the Property that would
affect its bedroom configuration, and in any event, no
improvement made to the Property will be taken into
consideration fo increase the MRP, except for improve-
ments approved in advance and in writing by the Adminis-
trative Agent.

Article 5. Remedies for Breach of Affordable Housing Cove-
nants

A breach of the Covenants will cause irreparable harm to the
Administrative Agent and to the public, in light of the public
policies set forth in the New Jersey Fair Housing Act, the
Uniform Housing Affordability Control rules found at NJ.A.C.
3:80~26, and the obligation for the provision of low and moder-
ate-income housing, Accordingly, and as set forth in N.J.A.C.
5:80-26.18:

A. In the event of a threatened breach of any of the Cove-
nants by the Grantee, or any successor in interest or other
owner of the Property, the Administrative Agent shall huve
ali remedies provided at faw or equity, including the right
to seek injunctive relief or specific performance.

B. Upon the occurrence of a breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remedies
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of all sums due under
any mortgage, recouping of any funds from a sale in
violation of the Covenants, diverting of remt proceeds from
illegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance.

Article 6. Notice of Resale, Recapture Covenant and 95/5
Purchase Options

A. The owner of the Property is required notify the . . .
ADMINISTRATIVE AGENT J and New lersey
Council On Affordable Housing by certified mail of any
intent to sell the property 90 days prior to entering into an
agreement for the first non-exempt sule of the Property
after the conclusion of the Control Period, as set forth in
Section 5:93-9.8(b)2 of the Substantive Rules of the New
Jersey Council On Affordable Housing as in effect at the
time the Property was first restricted as part of the Afford-
able Housing Program.

Supp. 12-20-04

B. Upon the first such non-exempt sale of the Property
Ninety~Five Percentum (95%) of the difference between
(i) the actual sale price and (ii) the regulated maximum
sales price that would be applicable were the Control
Period still in effect, shall be paid at closing to the New
Jersey Department of Community Affairs, acting as receiv-
ing agent for the local municipality.

C. Such non-exempt sale is subject to the options provided for
in Sections 5:80-26.20 (Option to buy 95/5 units),
5:80-26.21 (Municipal option on 95/5 units), 5:80-26.22
{State option on 95/5 units), 5:80-26.23 (Non-profit option
on 95/5 units), 5:80-26.24 (Seller option on 95/5 units),
5:80-26.25 (Municipal rejection of repayment option on
95/5 units) and 5:80-26.26 (Continued application of op-
tions 1o create, rehabilitate or maintain 95/5 units) of the
Uniform Housing Affordabitity Control Rules, found in
Title 5, Chapter 80, Subchapter 26, of the New Jersey
Administrative Code.

EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof, If the Grantor is
a corporation, this Deed is signed by a corporate officer who
has authority to (a) convey all interests of the corporation
that are conveyed by this Deed, and (b) to bind the corpora-
tion with respect to all matters dealt with herein.

Signed, sealed and de- [seal)

livered in the presence

of or attested by:
[seal]
[seal}
[seal}

CERTIFICATE OF ACKNOWLEDGEMENT
BY INDIVIDUAL

State of New Jersey, County of

! am either (check one) .. a Notary Public or ___ a
, an officer authorized to take acknowledgements and
proofs in the stute of New Jersey. | sign this acknowledgement
below to certify that it was executed before me. On this the
— day of , 20 appeared before me in
person. (If more than one person appears, the words “this person”
shall include all persons named who appeared before the officer
making this acknowledgement). 1 am satisfied that this person is
the person named in and who signed this Deed.

This person also acknowledged that the full and actual consid-
eration paid or to be paid for the transfer of title to reaity
evidenced by this Deed, as such consideration is defined in P.L.
1968, c. 49, sec. lc), is §

Officer’s signature: Sign above,
and prinl siamp or lype nare
below
CORPORATE PROOF BY SUBSCRIBING WITNESS

State of New Jersey, County of

80-60.12
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1 am either {check one) a Notary Public or a
e, an officer authorized 1o take acknowledgements and
proofs in the state of New Jersey. On this the day of

, 20 (hereinafter the “Witness”) appeared
before me in person. The Witness was duly sworn by me, and
under oath stated and proved to my satisfaction that;

1. The Wilness is the secretary of the corpora-
tion which is the Grantor described as such in this
deed (hereinafter the “Corporation”).

2. : , the officer who signed this
Deed is the (tirle) of the Corporation (herein-
after the “Corporate Officer”).

3. The making, signing, sealing and delivery of this
Deed have been duly authorized by a proper resolu-
tion of the Board of Directors of the Corporation,

4. The Witngss knows the corporate seal affixed to this
Deed is the corporate seal of the Corporation. The
Corporate Officer affixed the seal to this Deed. The
Corporate Officer signed and delivered this Deed as
and for the voluntary act and deed of the Corpora-
tion. Alt this was done in the presence of the Witness
who signed this Deed as attesting witness, The Wit-
ness signs this proof to attest to the truth of these
facts.

The Witness also acknowledges that the full and actual consid-
eration paid or to be paid for the transfer of title to realty
evidenced by this Deed, as such consideration is defined in P.L.
1968, ¢. 49, sec. 1{c), is $. .

Sworn and signed before me on the date above written:

Witness: Sign above and print or
type name below

Officer’s signature: Sign above, and print stamp or lype name
below

epenl and New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJ.R. 3655(a), 36 N.L.R. 5713(a).
Section was “Affordabitity deed restriction for rental units”.

APPENDIX C

RESTRICTIVE COVENANT REQUIRED
BY SECTION 5:80-26.5(d)
Declaration Of Cavenants, Conditions

And Restrictions
implementing Affordable Housing Controls
On State Repulated Property
Fair Housing Act Required Covenants
Restricting Use, Conveyance
And Mortgage Debt

THIS DECLARATION is made this ____ day of
200, by

¥

a ..(State of domicile)__ (corporation,

limited partnership or other entity), having its principle
address at (hereinafter referred to as “Developer”).

WHEREAS, Developer is the owner of units, more
fully described on Schedule A attached hereto and made a
part hereof (hereinafter referred to as the “Affordable
Units”) which are situated within a (condominium
or residential development)— consisting of a total of .
dwelling units located in the Municipality of , Coun-
tyof _____, State of New Jersey; and

WHEREAS, municipalities within the State of New Jersey
are required by the Fair Housing Act (P.L. 1985, c. 222)
(hereinafter the “Act'} to provide for their fair share of
housing that is affordable to households with low or moder-
ate incomes in accordance with the provisions of the Act;
and

WHEREAS, the Act requires that municipalities insure that
such designated housing remains affordable to low and
moderate income households;

WHEREAS, pursuant to the Act, the Affordabie Units
described in Exhibit A attached to this Agreement have
been designated as low and moderate income housing as
defined by the Act; and

WHEREAS, the purpose of this Declaration is to insure
that the described Affordable Units remain affordable to
low and moderate-income eligible households for that peri-
od of time described in Section _ ... of this Declaration,

NOW, THEREFORE, it is the intent of this Declaration to
insure that the affordability controls are recorded on each of
the affordable units so as to bind the owners of the Afforda-
ble Units of the covenants, conditions and restrictions which
they shall be tequired to comply and to notify all future
purchasers of the affordable units that the housing unit is
encumbered with affordability controls.

Article 1. Affordable Housing Covenants

The sale and use of each Affordable Unit subject’ to this
Declaration is governed by regulations governing controls
on affordability, which are found in New Jersey Administra-
tive Code at Title 5, chapter 93, subchapter 9 (N.J.A.C.
5:93-9.1, et seq), and chapter 80, subchapter 26 (N.JA.C.
5:80-26.1, et seq) (the “Regulations”). Consistent with the
Regulations, the - following covenants (the “Covenants”)
shall run with the land, for each respective Affordable Unit,
for the period of time commencing upon the earlier of (a)
the date hereof or (b} the prior commencement of the
“Control Period”, as that term is defined in the Regulations,
and terminating upon the expiration of the Control Period
as provided in the Repulations.

A. The Affordable Unit may be conveyed only to a household
who has been approved in advance and in writing by the
Housing Affordability Service of the New Jersey Depart-
ment of Community Affairs, or other administrative agent
appointed under the Regulations (hereinafter, collectively,
the “Administrative Agent™).
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B. No sale of the Affordable Unit shall be lawful, unless
approved in advance and in writing by the Administrative
Agent, and no sale shali be for a consideration greater
than maximum permitted price (“Maximum Resale Price™,
or “MRP”) as determined by the Administrative Agent.

C. No refinancing, equity loan, secured letter of credit, or any
other mortgage obligation or other debt (collectively,
“Debt”) secured by the Affordable Unit, may be incurred
except as approved in advance and in writing by the
Administrative Agent. At no time shall the Administrative
Agent approve any such Debt, if incurring the Debt would
make the total of all such Debt exceed Ninety-Five Per-
centum (95%) of the applicable MRP,

D. The owner of the Affordable Unit shall at all times main-
tain the Afforduble Unit as his or her principal place of
" residence.

E. Except as set forth in F, below, at no time shali the owner
of the Affordable Unit lease or rent the Affordable Unit 1o
any person or persons, except on a short-term hardship
basis as approved in advance and in writing by the Admin-
istrative Agent.

F. If the Affordable Unit is a two-family home, the owner
shall lease the rental unit only to income-certified low-
income households approved in writing by the Administra-
tive Agent, shall charge reat no greater than the maximum
permitted rent as determined by the Administrative Agent,

* and shall submit for written approval of the Administrative
Agent copies of all proposed leases prior 10 having them
signed by any proposed tenant,

G. No improvements may be made to the Affordable Unit
that would affect its bedroom configuration, and in any
event, no improvement made to the Affordable Unit will
be taken into consideration to increase the MRP, except
for improvements approved in advance and in writing by
the Administrative Agent,

Article 2. Remedies for Breach of Affordable Housing Cove-
nants

A breach of the Covenants will cause irreparable harm to the
Administrative Agent and to the public, in light of the public
policies set forth in the New Jersey Fair Housing Act, the
Uniform Housing Affordability Control rules found at N.J.A.C.
5:80-26, and the obligation for the provision of fow and moder-
ate-income housing. Accordingly, and as set forth in N.J.A.C.
5:80-26.18:

A. In the event of a threatened breach of any of the Cove-
nants by the Grantee, or any successor in interest or other
owner of the Affordable Unit, the Administrative Agent
shall have all remedies provided at law or equity, inctuding
the right to seek injunctive relief or specific performance.

B. Upon the occurrence of 4 breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remedies
provided at law or equity including but not timited to
forfeiture, foreclosure, ucceleration of all sums due under
any morigage, recouping of any funds from a sale in
violation of the Covenants, diverting of rent proceeds from
illegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance.

Supp. 12-20-04

IN WITNESS WHEREQF, Developer has caused this in-
strument to be executed by its duly authorized partners and

proper officers, respectively, this ___ day of December
2002,

ATTEST:

(DEVELOPER)
By:

Repeut and New Rule, R.2004 d.475, effective December 20, 2004.
See: 36 N.JLR. 3655(n), 36 NI R, 5713(a).
Section was “Form of release of affordability deed restriction”.

APPENDIX D
MANDATORY DEED FORM FOR OWNERSHIP UNITS

SUBJECT TO RESTRICTIVE COVENANT
REQUIRED BY SECTION 5:80-26.5(d)

Deed
To State Regulated Property
Subject To Restrictive Covenant Limiting Conveyance
And Mortgage Debt

THIS DEED is made on this the —___dayof . 20__
by and between

(Grantor) and

(Grantee),

Article 1. Consideration and Conveyance

in return for payment to the Grantor by the Grantee of
Dollars (§.___.__), the receipt of which is
hereby acknowledged by the Grantor, the Grantor hereby
grants and conveys to the Grantee all of the land and
improvements thereon as is more specifically described in
Article 2, hereof (the Property).

Article 2, Description of Property

The Property consists of all of the land, and improvements
thereon, that is located in the municipality of R
County of ., State of New Jersey, and described
more specifically as Block No. ___ Lot No. ___, and known
by the street address:

Article 3. Grantor’s Covenant

The Grantor hereby covenants and affirms that Grantor has
taken no action to encumber the Property.

Article 4. Affordable Housing Covenants and Remedies

80-60.14
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Sale and use of the Property is governed by the Declaration

Of Covenants, Conditions And Restrictions Implementing Af-
fordable Housing Controls On State Regulated Property that
was filed against the Property and recorded on
20___ in Deed Book . at pages __ through __, in the
offices of the Clerk, County of (the “Restrictions),
and is subject to all remedies set forth in the Restrictions.

" EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof. If the Grantor is
a corporation, this Deed is signed by a corporate officer who
has authority to {a) convey all interests of the corporation
that are conveyed by this Deed, and (b) to bind the corpora-
tion with respect to all matters dealt with herein.

: Signed, sealed and de- {seal]
livered in the presence
of or attested by:

[seal}
[seal)
[seal]

CERTIFICATE OF ACKNOWLEDGEMENT BY INDI-
' VIDUAL

State of New Jersey, County of

I am either {check one) —__ a Notary Public or ___ a
—, an officer authorized to take acknowledgements
and proofs in the state of New Jersey. I sign this acknowl-
edgement below to certify that it was executed before me.
On this the . day of , 20 appeated
before me in person. (If more than one person appears, the
words “this person” shall include all persons named who
appeared before the officer making this acknowledgement). 1
am satisfied that this person is the person named in and who
signed this Deed,

This person also acknowledged that the full and actual
consideration paid or to be paid for the transfer of title to
realty evidenced by this Deed, as such consideration is
defined in P.L. 1968, c. 49, sec. 1(c), is $ .

Offiver’s signature: Sign above,
and print stamp or iype name
below
CORPORATE PROOF BY SUBSCRIBING WITNESS

State of New Jersey, County of

i am either {check one) — a Notary Public or ____ a
., an officer authorized to take acknowledgements
and proofs in the state of New Jersey. On this the
dayof —,20_, (hereinafter the “Witness”)
appeared before me in person. The Witness was duly sworn
by me, and under oath stated and proved to my satisfaction
that: '

80-60.15

1. The Witness is the secretary of the corpora-
tion which is the Grantor described as such in this
deed (hereinafter the “Corporation”).

2. ., the officer who signed this Deed is the
{title) of the Corporation (hereinafter the
“Corporate Officer”).

3. The making, signing, sealing and delivery of this
Deed have been duly authorized by a proper resolu-
tion of the Board of Directors of the Corporation.

4. The Witness knows the corporate seal affixed to this
Deed is the corporate seal of the Corporation. The
Corporate Officer affixed the seal to this Deed. The
Corporate Officer signed and delivered this Deed as
and for the voluntary act and deed of the Corpora-
tion. All this was done in the presence of the Witness
who signed this Deed as attesting witness, The Wit-
ness signs this proof to attest to the truth of these
facts.

The Witness also acknowledges that the fuli and actual
consideration paid or to be paid for the transfer of title to
realty evidenced by this Deed, as such consideration is
defined in P.L. 1968, ¢. 49, sec. i(c), is §

Sworn and signed before me on the date above written:

Witness: Sign above and print or
type name below

Officer’s signature: Sign above, and print stamp or type name
below

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.LR. 3655(a), 36 N.J.R. §713(a).

APPENDIX E

MANDATORY DEED RESTRICTION
FOR RENTAL PROJECTS

Deed Restriction .

To State Regulated Multi-Family Rental Pmpérty
With Covenants Restricting Rentals,
Conveyance and Improvements
And Requiring Notice of Foreclosure and Bankruptcy

THIS DEED RESTRICTION, entered into as of this the
— day of , 20, by and between the [Adminis-
trative Agent] (“Administrative Agent”), and a
New Jersey [Corporation/Partnership/Limited Partnershi-
plhaving offices at the developer/sponsor (the
“Owner”) of a residential low-or moderate-income rental
project subsidized by the State Of New Jersey (the “State”)
in cooperation with the Administrative Agent, under the
[Name of Program] (the “Project”):

WITNESSETH
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Article 1. Consideration

In consideration of the subsidies received for the Project,
the Owner hereby agrees to abide by the covenants, terms
and conditions set forth in this Deed restriction, with re-
spect to the land and improvements more specifically de-
scribed in Article 2, hereof (the Property). -

Article 2. Description of Property

The Property consists of all of the land, and improvements
thereon, that is located in the municipality of .
County of State of New Jersey, and described
more specifically as Block No. —_ Lot No. ___, and known
by the street address:

Article 3. Affordable Housing Covenants

The following covenants (the “Covenants”) shall run with
the land for the period of time (the *Control Period”),
determined separately with respect for each dwelling unit,
commencing upon the earlier of the date hereof or the date
on which the first certified household occupies the unit, and
shall and expire as determined under the Uniform Controls,
as defined below.

A. Sale and use of the Property is governed by regulations
known as the Uniform Housing Affordability Controls,
which are found in New Jersey Administrative Code at
Tide 5, chapter 80, subchapter 26 (N.J.A.C. 5:80-26.1, et
seq, the “Uniform Controls").

B. The Property shall be used solely for the purpose of
providing rental dwelling units for low-or moderate-income
households, and no commitment for any such dwelling unit
shail be given or implied, without exception, to any person
who has not been certified for that unit in writing by the
Administrative Agent. So long as any dwelling unit remains
within its Control Period, sale of the Property must be
expressly subject to these Deed Restrictions, deeds of
conveyance must have these Deed Restrictions appended
thereto, and no sale of the Property shall be lawful, unless
approved In advance and in writing by the Administrative
Agent.

C. No improvements may be made to the Property that would
affect the bedroom configuration of any of its dwelling
units, and any improvements to the Property must be
approved in advance and in writing by the Administrative
Agent.

D, The Owner shall notify the Administrative Agent and the
State of any foreclosure actions filed with respect to the
Property within five (5) business days of service upon
Owner,

E. The Owner shall notify the Administrative Agent and the
State within three (3) business days of the filing of any
petition for protection from creditors or reorganization
fited by or on behalf of the Owner.

Article 4. Remedies for Breach of Affordable Housing Cove-
nants

Supp. 12-20-04

A breach of the Covenants will cause irreparable harm to
the Administrative Agent, to the State and to the public, in
light of the public policies set forth in the New Jersey Fair
Housing Act, the Uniform Housing Affordability Control
rules found at N.JLA.C. 5:80-26, and the obligation for the
provision of low and moderate-income housing,

A. In the event of a threatened breach of any of the Cove-
nants by the Owner, or any successor in interest of the
Property, the Administrative Agent and the State shall
have all remedies provided at law or equity, including the
right to seek imjunctive relief or specific performance.

B. Upon the occurrence of a breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remedies
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of all sums due under
any mortgage, recouping of any funds from a sale in
violation of the Covenants, diverting of rent proceeds from
Hllegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance.

IN WITNESS WHEREOF, the Administrative Agent and
the Owner have executed this Deed Restriction in triplicate
as of the date first above written,

[THE ADMINISTRATIVE
AGENT]
BY:

XNXRKXRXXXKKK
Title

|[THE OWNER]

BY:

JOOODKEXHXKKK
Title
APPROVED BY
THE STATE OF NEW JERSEY
BY

XIOOCXKRIONKK
Title

ACKNOWLEDGEMENTS

On this the day of 20 before me came
to me known and known to me to be the
of the Department of Community Affairs of the State of
New Jersey, who states that (s)he has signed said Agree-
ment on behalf of said State for the purposes stated therein.

NOTARY PUBLIC

On this the ___ day of .., 20__ before me came
known and known to me to be of X
the municipality identified as such in the foregoing Agree-
ment, who states that (s)he is duly authorized 1o execute
said Apreement on behalf of said Municipality, and that
(s)he has so executed the foregeing Agreement for the
purposes stated therein
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NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJLR. 3655(a), 36 N.J.R. 5713(a).

APPENDIX F

FORM OF RELEASE (Quitclaim Deed)
FOR RESTRICTED UNITS

QUITCLAIM DEED

RELEASING OWNERSHIP UNIT FROM AFFORDA-
BILITY CONTROLS

THIS DEED, made as of this the . day of .,
20_._. by and between The STATE OF NEW JERSEY,
acting by and through its Commissioner of the Department
of Community Affairs, PO Box 806, Trenton, New Jetsey,
08625, (the “GRANTOR"), and the (the
“GRANTEE");

WHEREAS, on or about , an [Affordable Housing
Agreement or Deed] f[and a Repayment Mortgage (the
“Mortgage”) together] containing Fair Housing Act deed
restrictions (the “RESTRICTIONS”) were executed by

___, and were subsequently recorded in the Registrar's
Office of the Clerk, County of State of New Jersey,
in, respectively, Deed Book . at pages . through __,
fand Mortgage Book _ at pages __. through ] in
connection with the property identified below (the “PROP-
ER n);

WHEREAS, under the terms of the Agreement and Mort-
gage, all Restrictions lapsed on

NOW THEREFORE, and in consideration of $1 in hand
received and other good and valuable consideration,

The GRANTOR grants and forever releases to the
GRANTEE, so that the tands described below may be
conveyed free from the encumbrance of the RESTRIC-
TIONS, any and all restrictions and claims of the GRANT-
OR, upon that certain real property, located in the Munici-
pality of , County of ______, State of New Jersey,
more particularly described as:

in
State of
New

Being known and designated as Lot ., Block
the Municipality of , County of
New Jersey, and more commonly known as
Jersey . :

SUBJECT TO all easements, covenants and restrictions
of record.

The GRANTOR has received full consideration from the
GRANTEE. g

The GRANTOR signs this Deed as of the date first above
written.

Attest: {Administrative Agent]
by:

STATE OF NEW JERSEY )

) osss
COUNTY OF )

On this the ___ day of ____, 20 before me came
, who acknowledges and makes proof to my satisfac-
tion that he/she is a duly authorized agent of the
the Grantor named within this document, and that the
execution, as well as the making of this instrument has been
duly authorized by said as the voluntary act and
deed of swornt to and subscribed by him in my
presence on this date.

A Notary Public/Attorney of the State of New Jersey

New Rule, R.2004 d 475, effective December 20, 2004,
See: 36 NJLR, 3655(a), 36 N.LR. 5713(a).

APPENDIX G
FORM OF NOTE FOR PAYMENT OF RECAPTURE
AMOUNT FOR A 95/5 UNIT
State of New Jersey

Department of Community Affairs
Housing and Mortgage Finance Agency
95/5 Mortgage Note
In Connection With Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Controf Period

THIS NOTE, is dated as of . For value received
(referred to “Owner’’) promises to pay to THE
STATE OF NEW JERSEY, acting by and through its
Depattment of Community Affairs, which has its principal
offices at 101 South Broad Street in the City of Trenton,
County of Mercer, State of New Jersey (the “STATE”), and
which is acting as receiving agent for the [MUNICIPALI-
TY], the amounts specified in this Note and promises to
abide by the terms contained below.

Article 1.  REPAYMENT MORTGAGE

As security for the payment of amounts due under this Note
and the performance of all promises contained in this Note,
the Owner is giving the State a “Repayment Mortgage To
Secure Payment of Amounts Due Upon First Non-Exempt
Sale After Expiration of Control Period” (the “MORT-
GAGE”), dated , of the property described below
(the “PROPERTY"™). The Mortgage covers real estate
owned by the Owner, The Mortgage will not be subordinate,
and wilt not be subordinated by the State, to any mortgage,

£0-60.17 Supp. 12-20-04




5:80-26 App. G

COMMUNITY AFFAIRS

refinancing, equity loan, secured letter of credit, or any
other obligation secured by the Property, except with respect
to (a) any such obligation which was duly recorded prior to
the recording hereof, and (b) any such obligation which,
when added to all other such obligations recorded against
the Property, shall result in total debt secured by the
Propetrty being an amount less than the: MRP that would be
applicable were the Control Period still in effect, as those
terms are defined in Article 2 of the Mortgage.

Article 2. OWNERS PROMISE TO PAY AND OTHER
TERMS

Upon the first non-exempt sale of the Property after the
date of this Note, Ninety-Five Percentum (95%) of the
difference between (i} the actual sale price and (ii) the
regulated maximum sales price that would be applicable
were the Control Period stili in effect, as set forth in Section
5:93-9.8(b){(2) of the Substantive Rules of the New Jersey
Council On Affordable Housing as in effect at the time the
Property was first restricted as part of the Affordable Hous-
ing Program in October of 1990, shall be paid at closing to
the State of New Jersey, acting as receiving agent for the
local municipality.

Article 3. PROPERTY DESCRIPTION

All of the land and improvements thercon located in the
municipality of in the County of , State of
New Jersey, described more specifically as Block No. __
Lot No. .., and known by the street address:

Article 4.  WAIVER OF FORMAL ACTS

The Owner waives its right to require the State to do any of
the following before enforcing its rights under this Note:

1. To demand payment of amount due (known as Pres-
entment).

2. To give notice that amounts due have not been paid
(known: as Notice of Dishonor).

3. To obtain an official certificate of non-payment
(known as Protest).

Article 5. RESPONSIBILITY UNDER NOTE

All Owners signing this Note are jointly and individually
obligated to pay the amounts due and to abide by the terms
under this Note. The Authority may enforce this Note
against any one or more of the Owners or against all
QOwners together,

The Owner agrees to the terms of this Note by signing
below.

ACKNOWLEDGEMENT

Owner acknowledges receipt of a true copy of the Mortgage
and this Note at no charge,

Supp. 12-20-04

Dated:
ATTEST:
By:

Signature (Owner)

Signature (Co-Owner)
STATE OF NEW JERSEY }

) ss:

COUNTY OF )
On this the ___ day of ______, 20__. before me came

, who acknowledges and makes proof to my satisfac-
tion that she is the Owner named within this Note, and that
she has executed said Note for the purposes set forth
therein, sworn to and subscribed by her in my presence on
this date,

Sworn to and subscribed before me this the . day of
,20.....

A Notary Public/Attorney of the State of New Jersey

New Rule, R.2004 A.475, effective December 20, 2004,
See: 36 NJ.R. 3655(a), 36 N.JL.R, 5713(a).

APPENDIX H

FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE AMOUNT FOR A 95/5 UNIT

State of New Jersey
Department of Community Affairs
Housing and Morigage Finance Agency
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due
Upon First Non—-Exempt Sale
After Expiration of Control Period

THIS MORTGAGE, made on this the .._dayof ______,
20 by and between , (the “OWNER”) and
THE STATE OF NEW JERSEY, acting by and through its
Commissioner of the Department of Community Affairs
(the “STATE"), in connection with the. property described
herein (the “PROPERTY");

Article 1, REPAYMENT MORTGAGE NOTE

B0-60.18
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1n consideration of value received, including but not limited
to certification by the State for participation in the afforda-
ble Housing Program and for release by the State of prior
recorded restriction documents, the Owner has signed a
Repayment Mortgage Note (the “Note”) dated
The Owner promises to pay to the State amounts due under
the Repayment Mortgage Note, and to abide by all obli-
gations contained therein.

Article 2. MORTGAGE AS SECURITY FOR AMOQUNT
DUE

This Mortgage is given to the State as secursity for the
payment required to be paid upon the first non-exempt sale
of the Property, which requirement is set forth in Section
5:93-9.8(b)(2) of the Substantive Rules of the New Jersey
Council. On Affordable Housing, as in effect at the time the
Property was first restricted under the Affordable Housing
program, after the completion of the control period estab-
lished pursuant to Section 5:93-9.2 of said Rules (the
“Control Period”). The amount of any such payment shall
be determined by calculating Ninety-Five Percentum (95%)
of the difference between (a) the actual sale price and (b)
the regulated maximum sales price {Maximum Resale Price,
or “MRP") that would be applicable were the Centrol
Period still in effect.

Article 3. PROPERTY DESCRIPTION

All of the land and improvements: thereon located in the
municipality of in the County of , State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. __ Lot No. ., and known by the
street address:

Article 4, RIGHTS GIVEN TO STATE

The Owner, by mortgaging the Property to the State, gives
the State those rights stated in this Mortgage, and all the
rights the law gives to the State under Uniform Housing
Affordability Controls, which are found in New Jersey Ad-
ministrative Code at Title 5, chapter 80, subchapter 26
(NJ.AC. 5:80-26.1, et seq). The rights given to the state are
covenants running with the land. The rights, terms and
restrictions in this Mortgage shall bind the Owner and all
subsequent purchasers and owners of the Property, and the
heirs and assigns of all of them. Upon performance of the
promises contained in Note and Mortgage, the state will
prepare and deliver to the then current owner of record a
quitclaim deed or other document of release.

Article 5. DEFAULT

The State may declare the Owner in default on this Mort-
gage and on the Note if:

1. The Owner attempts to convey an interest in the
Property without giving prior written notice to the
State;

80-69.19

2. The ownership of the Properly is changed for any
reason other than in the course of an exempt sale;

3. The Owner fzils to make any payment required by
the Note;

4, The holder of any lien on the Property starts foreclo-
sure proceedings; or

5. Bankrupicy, insolvency or receivership proceedings
are commenced by or against the Owner.

Ariicle 6. STATE’S RIGHTS UPON DEFAULT

If the State declares that the Note and this Mortgage are in
default, the State shall have all of the rights given by law or
set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSONAL-
LY DELIVERED OR SENT BT CERTIFIED MAIL, RE-
TURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES
MAY BE MADE UPON WRITTEN NOTICE, MADE IN
ACCORDANCE WITH THIS ARTICLE 7.

Article 8. NO WAIVER BY STATE

The State may exercise any right under this Mortgage or
under any law, even if the state has delayed in exercising
that authority, or has agreed in an earlier instance not to
exercise that right, The State does not waive its right to
declare the Owner is in default by making payments or
incutring expenses on behalf of the Owner.

Article 9. EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner individu-
alty and all their heirs, assigns, agents and designees who
succeed to their responsibilities. The State may enforce any
of the provisions of the Note and of this Mortgage against
any one or more liable individual.

Article 10. SUBORDINATION

This Mortgage will not be subordinate, and will not be
subordinated by the State, to any mortgage, refinancing,
equity loan, secured letter of credit, or any other obligation
secured by the Property, except with respect to (a) any such
obligation which was duly recorded prior to the recording
hereof, and (b) any such obligation which, when added to ali
other such obligations recorded against the Property, shall
result in total debt secured by the Property being an amount
less than the MRP that would be applicable were the
Control Period still in effect.

Article 11.  SUBSEQUENT OWNERS

This Mortgage shall not be released, with respect to any
subsequent owner who acquires the propesty through an
exempt transfer unless the transferee shall execute a note
and mortgage in the form of the Note and this Mortgage,
and the same has been duly recorded.

Supp. 12-20-04
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Article 12,  AMENDMENTS

No amendment or change to the Note and this Mortgage
may be made, except in a written document signed by both
parties,

Article 13. - SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees to all of its terms and conditions.

Article 14. ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State.

IN WITNESS WHEREOF, the Owner(s) has executed this
Mortgage for the purposes stated herein,

ATTEST:

Signature (Owner)

Signature {Co-Owner)

STATE OF NEW JERSEY )
) oss:
COUNTYOF .. )

BE IT REMEMBERED, that on this the . day of

20_ the subscriber appeared per-
sonally before me (If more than one person signed the
foregoing mortgage and appeared before me, the words “the
subscriber” and “the Owner" shall include all such persons)
and who, being duly sworn by me, deposed and made proof
to my satisfaction (i) that hefshe is the Owner named in the
foregoing mortgage and (ii) and that he/she has executed
said mortgage with respect to the Property and for the
purposes described and set forth therein,

on the date set

Sworn to and subscribed before me,
forth above,

NOTARY PUBLIC

New Rule. R.2004 d.475, effective December 20, 2004,
See: 36 NJJ.R. 3655(a), 36 N.J.R. 5713(a).

APPENDIX I

FORM OF HAS MUNICIPAL AGREEMENT
CONTRACT FOR THE PROVISION OF HOUSING
AFFORDABILITY CONTROL SERVICES

THIS AGREEMENT, emered into as of this the ____ day
of 20, by and between the STATE OF NEW
JERSEY (the “State”), acting by and through its Commis-
sioner of The Department of Community Affairs, who has
offices at 101 South Broad Street in the City of Trenton,
County of Mercer and State of New Jersey, (“Depart-
ment”}, and a municipality and instrumeataiity of
the State, acting by and through its ,» who has offices
at (the “Municipality”™),

Supp. 12-20-04

WITNESSETH

WHEREAS, under authorization of the New lersey Fair
Housing Act (N.J.S.A. 52:27D-301, et seq., hereinafter the
“Act”) the Municipality is implementing a program to pro-
vide affordable housing units to low and moderate-income
households desiring to live within the Municipality;

WHEREAS, at Title 5, Chapter 80, Subchapter 26 of the
New Jersey Administrative Code, the State has promuigated
affordability controls in regulations designed to implement
the Act, by assuring that low and moderate-income units
that are created under the Act are occupied by low and
moderate-income households for an appropriate period of
time (the “Rules”);

WHEREAS, Section 5:80-26.14 of the Rules provides that
affordability controls are to be administered by an adminis-
trative agent acting on behalf of a municipality, and provides
further that a municipality may select the Department’s
Housing Affordability Service (“HAS”) to administer such
controls; and

WHEREAS, the Municipality has selected HAS to be the
administrative agent for the purposes of providing afforda-
bility control services for all affordable housing constructed
and to be constructed within the Municipality,

NOW THEREFORE, the State and the Municipality here-
by agree to the following terms and conditions:

Sectiont. Term

This Agreement shall become effective as of the ____ day
of » 20—, and shall have a term of three (3) years,
terminating at the close of State business on the ____ day of
; 20, subject to the termination and renewal
provisions set forth in Section 5, below.

Section 2.  Applicability and Supersession

This Agreement shall define and govern all terms between
the parties with respect to affordability controls for afforda-
ble housing units provided under the Act, and shall super-
sede all prior agreements or documents related thersto,

Section 3. Exclusions

This Agreement shall not apply to units funded under:

a. The Federal Low-Income Hbusing Tax Credit program
under Section 42 of the Internal Revenue Code;

b, The Federul HOME program, 24 C.F.R. § 92.252(e),
§ 92.254(a)(4);

c. The HUD 202 program, 24 CF.R. Part 891;
d.  The HUD 811 program, 24 C.F.R, Past 890;
e. The HUD HOPE VI program;

§0-60.20
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f  Federal Home Loan Bank, Affordable Housing Program,
12 CF.R. Part 60; or

g Or any other program excluded under the Rules.
Section 4, Agency and Enforcement Delegation

The State and the Municipality acknowledge that under
the Rules the State is acting hereunder primarily as an agent
of the Municipality. Anything herein to the contrary not-
withstanding, however, the Municipality hereby delegates to
the State, and the State hereby accepts, primary responsibili-
ty for enforcing substantive provisions of the Act and the
Rules.

Section 5. Termination and Renewal

a. The Agreement may be terminated by either party, by
giving six (6) months advanced written notice to the other,
to the address and in the form as set forth in Section 15,
below, provided however, that no such termination may
take effect unless and until en alternate administrative
agent has been selected by the Municipality and approved
by alt required governmental authorities.

b. -IIJ.nIess terminated, this Agreement shall automatically be
‘renewed for two (2) successive terms of three (3) years
each.

Section 6. Exclusivity of Agreement, Project Amend-
ments

a, For the term hereof, and without exception, this Agree-
ment shall govern the provision of affordability control
“services for all projects located within the Municipality that
falt under the jurisdiction of the Act.

b. [Individual projects for which affordability control services
are to be provided hereunder shall each be evidenced by a
contract amendment ¢(“Project Amendment”) that has
been executed by the State, by the Municipality and by the
project developer. All such Project Amendments shall be
in the specific form set forth as Exhibit A, hereto.

¢. The annexing of a fully executed original of a Project
Amendment to HAS’ original of this Agreement shall be a
condition precedent to the provision of any affordability
control services o the refated project.

Section 7. Responsibilities of The State

The State shall perform all of the duties and responsibili-
ties of an administrative agent as ase set forth in the Rules,
including those set forth in Sections 5:80-26.14, 26.16 and
26.18 thereof, as such Rules may from time to time be
amended.

Section 8. Responsibilities of The Municipality
The Municipality shall:

a. Provide to the State the name, title and telephone number
of the municipal official who shall be responsible for

80-60.21

liaison with the State on all matters related to this Agree-
ment;

b. Use its best efforts to ensure that applicable local ordi-
nances are not in conflict with either the Rules or the
provisions of this Agreement;

¢. Ensuse that all restricted units are identified as affordable
within the tax assessor’s office and any municipal utility
authority (MUA). The municipality and MUA shall
promptly notify the administrative agent of a change in
billing address, payment delinquency of two billing cycles,
transfer of title, or institution of a writ of foreclosure on all
affordable units.

d. Provide all reasonable and necessary assistance to the State
in support of efforts to enforce provisions of the Act, the
Rules, deed covenants, mortgages court decisions or other
authorities governing the affordability control services to
be provided under the Agreement. :

Section 9. Notices

All notices and other written communications between
the State and the Municipality shall be to the addresses and
personne! specified below:

if to the State:

New Jersey Department of Community
Affairs

DHCR—Housing Affordability Service
PO Box 806
Trenton, NJ 08625-0806

if to the Municipality:

Attn: ...l
Section 1¢. Non-Waiver of Conditions

The failure of either party to insist upon strict perform-
ance of any provision of this Agreement in any one or more
instances shall not constitute a consent to waiver of or
excuse for any other different or subsequent breach of the
same of other provision, nor as a result shall either part
relinquish any rights which it may have under this Agree-
ment. No terms or provisions hereof shall be deemed waived
and no breach excused unless such waiver or consent is in
writing and signed by the waiving party.

Section I1. [ncorporation of Standard State Conditions

Supp. 12-20-M
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Exhibit B, the general provisions required to be included
in this Agreement by the Office of the Attorney General,
“ ”, is hereby incorporated into and made a part of
this Agreement,

Section 12.  Priority of Documents

Should a conflict or inconsistency exist beiween the terms
of this Agreement and Exhibits A, and B, incorporated
herein by reference, said conflict or inconsistency shall be
resolved by giving precedence to the Agreement and Exhib-
its in the following order:

1. Agreement (Including Exhibit A)
2. Exhibit B (State Conditions)
Section 13. Merger and Amendment

This written Agreement, together with its Exhibits, consti-
tutes the sole agreement between the parties with respect to
the matters covered therein, and no other written or oral
communication exists which shall bind the parties with
respect thereto, provide however that this Agreement may
be modified by written amendments clearly identified as
such and signed by both the Srate and the Municipality.

Section 14. Partial Invalidation of Agreement

Should any provision of this Agreement be deemed or
held 1o be invalid, ineffective or unenforceable, under pres-
ent or future laws, the remainder of the provisions shall
remain in full force and effect.

IN WITNESS WHEREQOF, the State and the Municipali-
ty have executed this Agreement in triplicate as of the date
first above written.

THE STATE OF NEW JERSEY
DEPARTMENT OF COMMUNITY AFFAIRS

BY:

XEXRXXXNKXXXX
Title

THE MUNICIPALITY OF
BY:

XRXRKAKRICOCK
Title

ACKNOWLEDGEMENTS

On this the ___ day of , 20__ before me came
to me known and known to me to be the
of the Department of Community Affairs of the State of
New Jersey, who states that (s)he has signed said Agree-
ment on behalf of said State for the purposes stated therein,

NOTARY PUBLIC

Supp. 12-20-04

On this the —_ day of » 20— before me came
known and known to me to be of .
the municipality identified as such in the foregoing Agree-
ment, who states that (s)he is duly authorized to execute
said Agreement on behalf of said Municipality, and that
(s)he has so executed the foregoing Agreement for the
purposes stated therein,

NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.J.R. 3655(a), 36 N.J.R. 5713(a).

APPENDIX }

FORM OF CERTIFICATE FOR APPLICANTS CER-
TIFIED TO OWNERSHIP UNIT, REQUIRED
BY SECTION 5:80-26.18(c)2

CERTIFICATE FOR APPLICANT
CERTIFIED TO AN OWNERSHIP UNIT SUBJECT TO
AFFORDABLE HOUSING RESTRICTIONS

My name is and I am making this certificate in
connection with my certification to purchase

a home provided under the New Jersey Affordable Housing
Program.

1 am aware, as the purchaser of an Affordable Home, that
from this date until , 20— I have to foliow the
rules and requirements that are listed below:

1. 1 am allowed to sell my home only a person or a
family who is part of the Affordable Housing Pro-
gram, and who has been certified, like I have been, in
writing by

2. The price for which 1 can sell my house is limited by
law, and may be much less than the sale prices other
homes similar to mine, but which are rot part of the
Affordable Housing Program.

3. Tcannot take out any loans of any kind secured by my
house (a “mortgage loan™) unless my plans to get the
loan are approved by before 1 sign any loan
papers. The total amount of morigage loans 1 am
allowed to have is limited by law.

4. 1 know that 1 am required to live in my house, and
that 1 cannot rent it out to any other person, not even
to members of my family. If I have a temporary need
to move away that is not my fault, such as if my
employer is temporarily sending me to a work place a
great distance from my home, or if I am being called
up for military service, I should calt and ask
for a *“temporary waiver” of this rule. It is up to

whether I get a temporary waiver.
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5. I my home is a two-family home, 1 know that 1 ain
aliowed to rent the rental apartment in my home only
to a person or to a family who is part of the Afforda-
ble Housing Program, and who has been certified to
rent my rental apartment in writing by

6. Furthermore, 1 know that the rent 1 am allowed to
charge a tenant is limited by law, and is announced
each year by . I know that it is my responsi-
bility to find out what is the maximum rent 1 am

- altowed to charge by calling

7. I know that I am required to send copies of all leases
with my tenants to

8. I know that 1 am not allowed to make any improve-
ments to my home unless they have been approved in
writing by

9. Finally, 1 know that if I break any of these rules I will
be breaking the law, and that I will be subject to
penalties provided by law, including having to pay
fines and possibly losing my home.

BE ‘IT REMEMBERED, that on this the —_ day of
, 20..— the signer of this Certificate ap-
peared personally before me and who, being duly sworn by
me, deposed and made proof to my satisfaction (i) that
hefshe is the Purchaser of the Affordable home that is
identified as said Purchaser in the foregoing Certificate, and
(ii) and that hefshe has executed said Certificate with re-
spect to the purchase of the property described in the
Certificate and for the purposes described and set forth
therein,

Sworn to and subscribed before me, on the date

set forth above.

NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.S.R. 3655(a), 36 N.LR. 5713(a).

APPENDIX K

FORM OF CERTIFICATE FOR APPLICANTS
CERTIFIED TO RENTAL UNIT, REQUIRED
BY SECTION 5:80-26.18(c)2

CERTIFICATE FOR APPLICANT
CERTIFIED TO A RENTAL UNIT SUBJECT TO
AFFORDABLE HOUSING RESTRICTIONS
My name is and 1 am making this certificate in

connection with my certification to rent the Affordable
Housing unit jocated at

I am aware, as the renter of an Affordable unit, that from
this date until s 20..— as long as [ am renting the
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unit described above, my renting the apartment is subject to
the requirements that are listed below:

1. 1am required to pay all rent set forth in my lease on
time and in the manner provided for in my lease.

2. 1 know that I am required to live in my apartment,
and that I cannot sublease it or rent it out to any
other person, not even to members of my family.

3. 1 know that the maximum rent ] am supposed to pay
to my landiord is limited by law, that it is announced
each year by ., and that 1 can call at
any time if I have any questions about what rent I am
supposed to be paying.

4. 1 know that I am not allowed to make any improve-
ments to my apartment unless they have been ap-
proved in writing by

BE IT REMEMBERED, that on this the — day of
, 20___ the signer of this Certificate ap-
peared personally before me and who, being duly sworn by
me, deposed and made proof to my satisfaction (i) that
he/she is the Purchaser of the Affordable home that is
identified.as said Purchaser in the foregoing Certificate, and
(ii) and that he/she has executed said Certificate with re-
spect to the purchase of the property described in the
Certificate and for the purposes described and set forth
therein.

Sworn to and subscribed before me, on the date

set forth above.

NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004.
See: 36 N.LR. 3655(a), 36 NJ.R. 5713(a).

APPENDIX L

FORM OF RECAPTURE MORTGAGE NOTE IN FAVOR
OF STATE, REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey
Department of Community Affairs
Housing and Mortgage Firance Agency
Recapture Mortgage Note
in Connection With Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS NOTE is dated as of For value received
(refetred to “Owner”) promises to pay to THE
STATE OF NEW JERSEY, acting by and through its
Department of Community Affairs, which has its principal
offices at 101 South Broad Street in the City of Trenton,
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County of Mercer, State of New Jersey (the “STATE”), the
amounts specified in this Note and promises to abide by the
terms contained below.

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this
Note and the performance of all promises contained in this
Note, the Owner is giving the State a “Repayment Mortgage
To Secure Payment of Amounts Due Upon First Non-
Exempt Sale After Expiration of Control Period” (the
“MORTGAGE”"), dated of the property described
below (the “PROPERTY"). The Mortgage covers real es-
tate owned by the Owner. The Mortgage will not be subor-
dinate, and will not be subordinated by the State, to any
mortgage, refinancing, equity loan, secured letter of credit,
or any other obligation secured by the Property, except with
respect to {a) any such obligation which was duly recorded
prior to the recording hereof, and {b) any such obligation
which, when added to all other such obligations recorded
against the Property, shall result in total debt secured by the
Property being an amount less than the MRP that would be
applicable were the Control Period still in effect, as those
terms are defined in Article 2 of the Mortgage.

Article 2. OWNERS PROMISE TO PAY AND OTH-
ER TERMS

Upon the first non-exempt sale of the Property after the
date of this Note, the Owner, or the heir, successor or
assignee of the Owner then selling the Property, shall pay
the sum of $to the State of New Jersey, acting by and
through its Department of Community Affairs. The obli-
gation evidenced by this note shall not accrue interest.

Article 3. PROPERTY DESCRIPTION

Alt of the land and improvements thereon located in the
municipality of in the County of ________, State of
New Jersey, described more specifically as Block No, ..
Lot No. __, and known by the street address:

Article 4. WAIVER OF FORMAL ACTS

The Owner waives its right to require the State to do any
of the following before enforcing its rights under this Note:

1. To demand payment of amount due (known as Pres-
entment).

2. To give notice that amounts due have not been paid
{known as Notice of Dishonor).

3. To obtain an official certificate of non-payment
(known as Protest),

Article 5. RESPONSIBILITY UNDER NOTE

Supp. 12-20-04

All Owners signing this Note are jointly and individually
obligated to pay the amounts due and to abide by the terms
under this Note, The State may enforce this Note against
any one or more of the Owners or against all Owners
together,

The Owner agrees to the terms of this Note by signing
below.

ACKNOWLEDGEMENT

Owner acknowledges receipt of a true copy of the Mort-
gage and this Note at no charge.

Dated:
ATTEST:
By
Signature (Owner)
Signature (Co-Owner)
STATE OF NEW JERSEY )
} s

COUNTYOF )

On this the ___ day of ______, 20 before me came
» who acknowiedges and makes proof to my satisfac-
tion that she is the Owner named within this Note, and that
she has executed said Note for the purposes set forth
therein, sworn to and subscribed by her in my presence on
this date.

Sworn to and subscribed before me this the . day of
20—
cd

A Notary Public/Attorney of the State of New Jersey

New Rule. R.2004 d.475, effective December 20, 2004,
Seer 36 N.UR. 3655(n), 36 NJ.R. 5713(a).

APPENDIX M

FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE NOTE IN FAVOR OF THE STATE,
REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey
Department of Community Affairs
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due
Upon First Non~Exempt Sale

After Expiration of Control Period
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THIS MORTGAGE, made on this the day of

, 20 by and between (the “OWN-

ER”) and THE STATE OF NEW JERSEY, acting by and
through its Commissioner of the Department of Community

Affairs (the “STATE"), in connection with the property -

described herein (the “PROPERTY™),

Article 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has signed
a Recapture Mortgage Note (the “Note”) dated
The Qwner promises to pay to the State amounts due under
the Repayment Mortgage Note, and to abide by all obli-
gations contained therein.

Atticle ‘2. MORTGAGE AS SECURITY FOR
AMOUNT DUE

This Mortgage is given to the State as security for the
payment required to be paid upon the first non-exempt sale
of the Property, as provided under the rules of the New
Jersey Housing and Mortgage Finance Agency set forth in
NJAC. 5:80-26.1 et seq.

Article 3.  PROPERTY DESCRIPTION

All of the land and improvements thereon located in the
municipality of in the County of , State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. —_ Lot No. __, and known by the
street address:

Article 4. RIGHTS GIVEN TO STATE

The Owner, by mortgaging the Property to the State,
gives the State those rights stated in this Mortgage, and all
the rights the law gives to the State under Uniform Housing
Affordability Controls, which are found in New Jersey Ad-
ministrative Code at Title 5, chapter 80, subchapter 26
(N.EAC. 5:80-26.1, et seq). The rights given to the state are
covenants running with the land. The rights, terms and
restrictions in this Mortgage shail bind the Owner and ail
subsequent purchasers and owners of the Property, and the
heirs and assigns of all of them. Upon performance of the
promises contained in Note and Mortgage, the State will
prepare and deliver to the then current owner of record a
quitclaim deed or other document of release.

Article 5. DEFAULT

The State may declare the Owner in default on this
Mortgage and on the Note if:

1. The Owner attempts to convey am interest in the
Property without piving prior written notice to the
State;

2. The ownership of the Property is changed for any
reason other than in the course of an exempt sale;

§0-60.25

3. The Owner fails to make any payment required by
the Note;

4. The holder of any lien on the Property starts foreclo-
sure proceedings; or '

5. Bankruptey, insolvency or receivership proceedings
are commenced by or against the Owner.

Article 6. STATE'S RIGHTS UPON DEFAULT

If the State declares that the Note and this Mortgage are
in defauls, the State shall have all of the rights given by law
or set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSON-
ALLY DELIVERED OR SENT BT CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES
MAY BE MADE UPON WRITTEN NOTICE, MADE IN
ACCORDANCE WITH THIS ARTICLE 7.

Article 8. NO WAIVER BY STATE

The State may exercise any right under this Mortgage or
under any law, even if the state has delayed in exercising
that authority, or has agreed in an earlier instance not to
exercise that right. The State does not waive its right to
declare the Owner is in default by making payments or
incurring expenses on behalf of the Owner.

Article 9. EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner individ-
ually and alt their heirs, assigns, agents and designees who
succeed to their responsibilities. The State may enforce any
of the provisions of the Note and of this Mortgage against
any oné or more liable individual.

Article 10. SUBORDINATION

This Mortgage witl not be subordinate, and will not be
subordinated by the State, to any mortgage, refinancing,
equity loan, secured lefter of credit, or any other obligation
secured by the Property, except with respect to (a) any such
obligation which was duly recorded prior to the recording
hereof, and (b) any such obligation which, when added to all
other such obligations recorded against the Property, shall
result in total debt secured by the Property being an amount
less than the maximum resale price that would be applicable
wete the Control Period still in effect.

Article 11, SUBSEQUENT OWNERS

This Mortgage shall not be released, with respect to any
subsequent owner who acquires the property through an
exempt transfer unless the transferee shall execute a note
and morigage in the form of the Note and this Mortgage,
and the same has been duly recorded.
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Article 12.  AMENDMENTS

No amendment or change to the Note and this Mortgage
may be made, except in a written document signed by both
parties and approved by the administrative agent appointed
pursuant to N.J.A.C. 5:80-26.1 et seq.

Article 13. SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees to all of its terms and conditions.

Article 14. ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State.

IN WITNESS WHEREOF, the Owner(s) has executed
this Mortgage for the purposes stated herein.

ATTEST:

By:
Signature of (Owner)

Signature {Co-Owner)

STATE OF NEW JERSEY )
58!

)
COUNTYOF e )

BE IT REMEMBERED, that on this the day of
20 the subscriber appeared per-
sonally before me (If more than one person signed the
foregoing mortgage and appeared before me, the words “‘the
subscriber” and “the Owner” shall include all such persons)
and who, being duly sworn by me, deposed and made proof
to my satisfaction (i) that he/she is the Owner named in the
foregoing mortgage and (ii) and that hefshe has executed
said mortgage with respect to the Property and for the
purposes described and set forth therein.

Sworn to and subscribed before me, on the date

set forth above.

NOTARY PUBLIC

New Rule. R.2004 d.475, effective December 20, 2004,
See: 36 N.LR, 3655(u), 36 N.J.R, 5713(a).

APPENDIX N

FORM OF RECAPTURE MORTGAGE NOTE IN
FAVOR OF MUNICIPALITY, REQUIRED
BY SECTION 5:80-26.5(c)

State of New Jersey

Department of Community Affairs

Supp. 12-20-04

Housing and Mortgage Finance Agency
INAME OF MUNICIPALITY)]
Recapture Mortgage Note
In Connection With Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS NOTE is dated as of . For value received
(referred to “Owner”} promises to pay to [NAME
OF MUNICIPALITY], which has its principal offices at
[ADDRESS OF MUNICIPAL OFFICES] {the “Municipali-
ty’"), the amounts specified in this Note and promises to
abide by the terms contained below.

Article 1.  REPAYMENT MORTGAGE

As security for the payment of amounts due under this
Note and the performance of alt promises contained in this
Note, the Owner is giving the Municipality a “Repayment
Mortgage To Secure Payment of Amounts Due Upon First
Non-Exempt Sale After Expiration of Control Period” (the
“MORTGAGE"), dated of the property described
below (the “PROPERTY"). The Mortgage covers real es-
tate owned by the Owner. The Mortgage will not be subor-
dinate, and will not be subordinated by the Municipality, to
any mortgage, refinancing, equity loan, secured letter of
credit, or any other obligation secured by the Property,
except with respect to (a) any such- obligation which was
duly recorded prior to the recording hereof, and (b) any
such obligation which, when added to all other such obli-
gations recorded against the Property, shall result in total
debt secured by the Property being an amount less than the
MRP that would be applicable were the Control Period still
in effect, as those terms are defined in Article 2 of the
Mor(gage.

Article 2, OWNERS PROMISE TO PAY AND OTH-
ER TERMS

Upon the first non-exempt sale of the Property after the
date of this Note, the Owner, or the heir, successor or
assignee of the Owner then selling the Property, shall pay
the sum of $ fadd amount determined pursuant to NJA.C,
5:80-26.5(c)] to the Municipality. The obligation evidenced
by this note shall not accrue interest,

Article 3.  PROPERTY DESCRIPTION

Alf of the land and improvements thereon located in the
municipality of in the County of ., State of
New Jersey, described more specifically as Block No.
Lot No. ., and known by the street address:

Article 4.  WAIVER OF FORMAL ACTS

80-60.26



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-26 App. O

The Owner waives its right 10 require the Municipality to
do any of the following before enforcing its rights under this
Note:

1. To demand payment of amount due {known as Pres-
entment).

2, To give notice that amounts due have not been paid
{known as Notice of Dishonor).

3, ‘To obtain an official certificate of non-payment
(known as Protest).

Articte 5, RESPONSIBILITY UNDER NOTE

-All Owners signing this Note are jointly and individually .

obligated to pay the amounts due and to abide by the terms
under this Note. The Municipality may enforce this Note
against any one of more of the Owners or against all
Owners together.

The Owner agrees to the terms of this Note by signing
below.

ACKNOWLEDGEMENT

- Owner acknowledges receipt of a true copy of the Mort-
gage and this Note at no charge.

Dated:

ATTEST:

By:
Signature (Owner)
Signature (Co-Owner)

STATE OF NEW JERSEY )
COUNTYOF . )

On this the ____ day of , 20— before me came
who acknowledges and makes proof to my satisfac-
tion that she is the Owner named within this Note, and that
she has executed said Note for the purposes set forth
therein, sworn to and subscribed by her in my presence on
this date.

Swotn to and subscribed before me this the . day of
, 20

A Notary Public/Attorney of the State of New Jersey

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.LR. 3655(a), 36 N.J.R. 5713(a).

APPENDIX O

FORM OF MORTGAGE SECURING PAYMENT OF RE-
CAPTURE NOTE IN. FAVOR OF THE MUNICIPALI-
TY, REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey

80-60.27

Department of Community Affairs
New Jersey Housing and Mortgage Finance Agency
[name of municipality]
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS MORTGAGE, made on this the ___ day of
, 20 by and between______, (the “OWNER")
and (the “Municipality”), in connection with the property
described herein (the “PROPERTY™);

Article 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has signed
a Recapture Mortgage Note (the “Note”) dated
The Owner promises to pay to the State amounts due under
the Repayment Mortgage Note, and to abide by all obli-
gations contained therein,

Article 2. MORTGAGE AS SECURITY FOR
AMOUNT DUE

This Mortgage is given to the Municipality as security for
the payment required to be paid upon the first non-exempt
sale of the Property, as provided under the rules of the New
Jersey Housing and Mortgage Finance Agency set forth in
N.J.A.C. 5:80-26.1 et seq.

Article 3.  PROPERTY DESCRIPTION

All of the land and improvements thereon located in the
municipality of in the County of State of
New Jersey (hereinafter the “Property”}, described more
specifically as Block No. _.. Lot No. .—, and known by the
street address:

Article 4. RIGHTS GIVEN TO MUNICIPALITY

The Owner, by mottgaging the Property to the State,
gives the Municipality those rights stated in this Mortgage,
and all the rights the law gives to the Municipality under
Uniform Housing Affordability Controls, which are found in
New Jersey Administrative Code at Title 5, chapter 80,
subchapter 26 (N.J.A.C. 5:80-26.1, ef seq). The rights given
to the Municipality are covenants running with the land.
The rights, terms and restrictions in this Mortgage shall bind
the Owner and all subsequent purchasers and owners of the
Property, and the heirs and assigns of all of them. Upon
performance of the promises contained in Note and Mort-
gage, the Municipality will prepare and deliver to the then
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current owner of record a quitclaim deed or other document
of release.

Article 5. DEFAULT

The Municipality may declare the Owner in default on
this Mortgage and on the Note if:

1. The Owner attempts to convey an interest in the
Property without giving prior written notice to the
Municipality;

2. The ownership of the Property is changed for any
reason other than in the course of an exempt sale;

3. The Owner fails to make any payment required by
the Note;

4. The holder of any lien on the Property starts foreclo-
sure proceedings; oy

5. Bankruptcy, insolvency or receivership proceedings
are commenced by or against the Owner.

Article 6. MUNICIPALITY'S RIGHTS UPON DE-
FAULT

If the Municipality declares that the Note and this Mort-
gage are in default, the Municipality shall have all of the
rights given by law or set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSON-
ALLY DELIVERED OR SENT BT CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES
MAY BE MADE UPON WRITTEN NOTICE, MADE IN
ACCORDANCE WITH THIS ARTICLE 7.

Articte 8. NO WAIVER BY MUNICIPALITY

The Municipality may exercise any right under this Mort-
gage or under any law, even if the Municipality has delayed
in exercising that authority, or has agreed in an earlier
instance not to exercise that right. The Municipality does
not waive its right to declare the Owner is in default by
making payments or incurring expenses on behalf of the
Owner.

Article 9.  EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner individ-
uvally and all their heirs, assigns, agents and designees who
succeed to their responsibilities. The Municipality may en-
force any of the provisions of the Note and of this Mortgage
against any one or more liable individual,

Article 1. SUBORDINATION

Supp. 12-20-04
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This Mortgage will not be subordinate, and witl not be
subordinated by the Municipality, to any mortgage, refinanc-
ing, equity loan, secured letter of credit, or any other
obligation secured by the Property, except with respect to
(a) any such obligation which was duly recorded prior 10 the
recording hereof, and (b) any such obligation which, when
added to all other such obligations recorded against the
Property, shall result in total debt secured by the Property
being an amount less than the maximum resale price that
would be applicable were the Contsol Period still in effect,

Article 11. SUBSEQUENT OWNERS

This Mortgage shall not be released, with respect to any
subsequent owner who acquires the propexty through an
exempt transfer unless the transferee shall execute a note
and mortgage in the form of the Note and this Mortgage,
and the same has been duly recorded.

Article 12. AMENDMENTS

No amendment or change to the Note and this Morigage
may be made, except in a written document signed by both
parties and approved by the administrative agent appointed
pursuant to NJ.A.C. 5:80-26.1 et seq.

Article 13. SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees to all of its terms and conditions.

Article 14, ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State,

IN WITNESS WHEREOF, the Owner(s) has executed
this Mortgage for the purposes stated herein,

ATTEST:
By:
Signature of (Owner)
Signuture (Co-Owner)
STATE OF NEW JERSEY )
)} ss
COUNTYOF )

BE IT REMEMBERED, that on this the day of

- 20 the subscriber appeared per-

sonally before me (If more than one person signed the

foregoing mongage and appeared before me, the words “the

subscriber” and “the Owner” shall include all such persons)

and who, being duly sworn by me, deposed and made proof

to my satisfaction (i) that he/she is the Owner named in the

foregoing mortgage and (ii) and that hefshe has executed

said mortgage with respect to the Property and for the
purposes described and set forth therein.
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Sworn to and subscribed before me, on the date

set forth above.

NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJ.R. 3655(a), 36 N.LR. 5713(a).

APPENDIX P
FORM OF RECAPTURE MORTGAGE NOTE FOR

UHORP AND MONI UNITS, REQUIRED BY
SECTION 5:80-26.5(c)

- State of New J ersey'
Department of Community Affairs
Housing and Mortgage Finance Agency
Recapture Mortgage Note
In Connection With Péymem of Amounts Due
Upon First Non-Exempt Sale

After Expiration of Control Period
THIS NOTE is dated as of . For value received
—— (referred to “Owner”) promises to pay to The New
Jersey Housing and Mortgage Finance Agency, which has its
principal offices at 637 South Clinton Avenue, Trenton, NJ

08650-2085 (the “Agency”), the amounts specified in this
Note and promises to abide by the terms contained below.

Atticle 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this
Note and the performance of all promises contained in this
Note, the Owner is giving the Agency a “Repayment Mort-
gage To Secure Payment of Amounts Due Upon First Non~
Exempt Sale After Expiration of Control Period” (the
“MORTGAGE?"), dated of the property described
below (the “PROPERTY"). The Mortgage covers real es-
tate owned by the Owner. The Mortgage will not be subor-
dinate, and will not be subordinated by the Agency, to any
mortgage, refinancing, equity loan, secured letter of credit,
or any other obligation secured by the Property, except with
respect to (a)} any such obligation which was duly recorded
prior to the recording hereof, and (b) any such obligation
which, when added to all other such obligations recorded
against the Property, shall result in total debt secured by the
Property being an amount less than the MRP that would be
applicable were the Control Period still in effect, as those
terms are defined in Article 2 of the Mortgage.

§0-60.29

Article 2. OWNERS PROMISE TO PAY AND OTH-
ER TERMS

Upon the first non-exempt sale of the Property after the
date of this Note, the Owner, or the heir, successor or
assignee of the Owner then selling the Property, shall pay
the sum of ${add amount determined pursuant to NJ.A.C.
5:80-26.5(c)} to the Agency. The obligation evidenced by
this note shail not accrue interest.

Article 3. PROPERTY DESCRIPTION

All of the land and improvements thereon located in the
municipality of . in the County of ..., State of
New Jersey, described more specifically as Block No.
Lot No. ., and known by the street address:

Article 4,  WAIVER OF FORMAL ACTS

The Owner waives its right to require the Agency to do
any of the following before enforcing its rights under this
Note:

1. To demand payment of amount due (known as Pres-
eniment),

2. To give notice that amounts due have not been paid
{known as Notice of Dishonor).

3. To obtain an official certificate of non-payment
{known as Protest).

Article 5. RESPONSIBILITY UNDER NOTE

All Owners signing this Note are jointly and individually
obligated to pay the amounts due and to abide by the terms
under this Note, The Agency may enforce this Note against
any one or more of the Owners or against all Owners
together,

The Owner agrees to the terms of this Note by signing
below.

ACKNOWLEDGEMENT

Owner acknowledges receipt of a true copy of the Mort-
gage and this Note at no charge.

Dated:
ATTEST:
By:
Signature (Owner)
Signature (Co-Owner}
STATE OF NEW JERSEY )
) ss:

COUNTY OF —— )
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On this the ____ day of , 20 before me came
, who acknowledges and makes proof to my satisfac-
tion that she is the Owner named within this Note, and that
she has exescuted said Note for the purposes set forth
therein, sworn to and subscribed by her in my presence on
this date.

Sworn to and subscribed before me this the _.__ day of
, 20

A Notary Public/Attorney of the State of New Jersey

New Rule, R.2004 4,475, effective December 20. 2004,
See: 36 NLLR. 3655(a), 36 N.LR. 5713(a).

APPENDIX Q

FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE NOTE IN FAVOR OF THE AGENCY,
REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey
Department of Community Affairs
New Jersey Housing and Mortgage Finance Agency
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due
Upon First Non-Exempt Sale

After Expiration of Control Period

THIS MORTGAGE, made on this the day of

20 by and between (the “OWN-

ER") and the New Jersey Housing and Mortgage Finance

Apgency (the “Agency™), in connection with the property
described herein (the “PROPERTY™);

Article 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has signed
a Recapture Mortgage Note (the “Note”) dated
The Owner promises to pay to the State amounts due under
the Repayment Mortgage Note, and to abide by all obli-
gations contained thergin,

Article 2. MORTGAGE AS SECURITY FOR
AMOUNT DUE

This Mortgage is given to the Agency as security for the
payment required to be paid upon the first non-exempt sale
of the Property, as provided under the rules of the New
Jersey Housing and Morigage Finance Agency set forth in
NJ.AC. 5:80-26.1 et seq.

Article 3.  PROPERTY DESCRIPTION

Supp. 12-20-04

All of the land and improvements thereon located in the
municipality of in the County of _____, State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. —.. Lot No. _, and known by the
street address:

Article 4. RIGHTS GIVEN TO AGENCY

The Owner, by mortgaging the Property to the State,
gives the Agency those rights stated in this Mortgage, and
all the rights the law gives to the Agency under Uniform
Housing Affordability Controls, which are found in New
Jersey Administrative Code at Title 5, chapter 80, subchap-
ter 26 (N.J.A.C. 5:80-26.1, ef seq). The rights given to the
Agency are covenants running with the land, The rights,
terms and restrictions in this Mortgage shall bind the Owner
and all subsequent purchasers and owners of the Property,
and the heirs and assigns of all of them. Upon performance
of the promises contained in Note and Mostgage, the Agen-
cy will prepare and deliver to the then current owner of
record a quitclaim deed or other document of release,

Article 5, DEFAULT

The Agency may declare the Owner in default on this
Mortgage and on the Note if:

1. The Owner attempts to convey an interest in the
Property without giving prior written notice to the
Agency;

2. The ownership of the Property is changed for any
reason other than in the course of an exempt sale;

3. The Owner fails to make any payment required by
the Note;

4. The holder of any lien on the Property starts foreclo-
sure proceedings; or

3. Bankruptcy, insolvency or receivership proceedings
are commenced by or against the Owner,

Article 6. AGENCY'S RIGHTS UPON DEFAULT

If the Agency declares that the Note and this Mortgage
are in default, the Agency shail have all of the rights given
by law or set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSON-
ALLY DELIVERED OR SENT BT CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES

MAY BE MADE UPON WRITTEN NOTICE, MADE IN

ACCORDANCE WITH THIS ARTICLE 7.
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Article 8. NO WAIVER BY AGENCY

The Agency may exercise any right under this Mortgage or
under any law, even if the Agency has delayed in exercising
that authority, or has agreed in an earlier instance not to
exercise that right. The Agency does not waive its right to
declare the Owner is in default by making payments or
incurring expenses on behalf of the Owner.

Article 9. EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner in-
dividually and all their heirs, assigns, agents and designees
who succeed to their responsibilities, The Agency may en-
force any of the provisions of the Note and of this Mortgage
against any one or more Hable individual.

Article 10, -SUBORDINATION

This Mortgage will not be subordinate, and will not be
subordinated by the Agency, to any mortgage, refinancing,
equity loan, secured letter of credit, or any other obligation
secured by the Property, except with respect to (a) any such
obligation which was duly recorded prior to the recording
hereof, and (b) any such obligation which, when added to all
other such obligations recorded against the Property, shall
result in total debt secured by the Property being an amount
less than the maximum resale price that would be applicable
were the Control Period still in effect,

Article 11. SUBSEQUENT OWNERS

This Mortgage shall not be released, with respect to any
subsequent owner who acquires the property through an
exempt transfer unless the transferee shall execute a note and
mortgage in the form of the Note and this Mortgage, and the
same has been duly recorded.

Article 12. AMENDMENTS

No amendment or change to the Note and this Mortgage
may be made, except in a written document signed by both
parties and approved by the administrative agent appointed
pursuant to N.J.A.C. 5:80-26.1 et seq.

Article 13. SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees to all of its terms and conditions,

Article 14, ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State.

IN WITNESS WHEREOQF, the Owner(s) has executed this
Mortgage for the purposes stated herein.

ATTEST:
By:

Signature of (Owner)

Signature (Co-Owner)

80-60.31
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STATE OF NEW JERSEY )
)] 88:
COUNTY OF )
BE IT REMEMBERED, that on this the day of
, 20 the subscriber appeared

personally before me (If more than one person signed ihe
Joregoing morigage and appeared before me, the words “the
subscriber” and “the Owner” shall include all such persons)
and who, being duly sworn by me, deposed and made proof
to my satisfaction (i) that he/she is the Owner named in the
foregoing mortgage and (ii) and that he/she has executed said
mortgage with respect to the Property and for the purposes
described and set forth therein.

Sworn to and subscribed before me, on the date

set forth above.

NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.L.R. 3655(a), 36 N.L.R. 5713(a).

SUBCHAPTER 27. (RESERVED)

SUBCHAPTER 28. NONPUBLIC RECORDS

5:80-28.1 Nonpublic records

(a) The documents, files, data and other records of the
Agency which are listed below shall not be deemed to be
government records subject to public access pursuant to
N.LS.A. 47:1A-1 et seq. Such records shali not be available
for inspection, examination or copying by members of the
public or by any other individual except authorized members
and employees of the Agency or except as provided by order
of the Governor of the State, a court or tribunal of competent
jurisdiction, or applicable law, .

1. All confidential reports, executive memoranda and
evaluations submitted to the Executive Director of the
Agency, the members of the Agency or to any other State
Agency;

2. All personnel records;

3. All records concerning applications for employment
with the Agency;

4, All records conceming personal or financial infor-
mation submitted by applicants for or tenants of rental
housing units financed by the Agency;

5. All records concerning personal or financial infor-
mation submitted by applicants for or recipients of any
single family mortgage loan or home improvement loan of
the Agency;
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6. All records concerning personal or financial infor-
mation, including Agency form, Certification and Ques-
tionnaire, submitted by individuals, corporations, partner-
ships and other entities doing or seeking to do business
with the Agency; and

7. All reports, correspondence and other documents or
data provided or discussed at executive sessions of the
meetings held by the members of the Agency, except that
any action taken or other information required to be dis-
closed to the public pursuant to the provisions of the Open
Public Meetings Act, N.J.5.A. 10:4-6 et seq., shall not be
deemed to be nonpublic records within the scope of this
subchapter.

Amended by R.2005 4.219. effective July 5, 2005.
See: 37 NLLR. 970(a), 37 N.J.R. 2476(a).
In {a), rewrote the introductory paragraph and 7.

SUBCHAPTER 29. INVESTMENT OF HOUSING
PROJECT FUNDS

5:80-29,1 Permitted investments

(a) Housing sponsors whose Agency mortgages are in-
sured by HUD may, with prior Agency approval, invest avail-
able funds, including escrow funds, in taxable or tax-free in-
vestments permitted by HUD. To the extent that investment
of specific project funds is not governed by HUD, the
requirements in this subchapter as to projects subject to (b)
below shall apply.

(b) Housing sponsors of all other projects, with prior
Agency approval, may invest available funds, including es-
crow funds, in the following:

1. State of New Jersey general obligation bonds with a
final maturity or average duration not to exceed seven
years at the time of initial investment;

2. New Jersey Housing and Morigage Finance Agency
bonds, which shall be rated A or higher and with a final
maturity or average duration not to exceed seven years at
the time of initial investment;

3. Bonds of municipalities, instrumentalities or agen-
cies of the State of New Jersey, which shall be rated A or
higher and with a final maturity or average duration not to
exceed seven years at the time of initial investment, and
whose rating of A or higher has been confirmed within the
past 12 months;

4. National municipal bond funds and New Jersey bond
funds, each of which at the time of initial investment at
least 80 percent of the bonds within the fund are rated A or
higher or the funds’ average credit quality rating is in the
AA/Aa category or higher and whose ratings have been
confirmed within the past 12 months. Additionally, the
funds’ average maturity or average duration at the time of
initial investment shall not exceed seven years;

Supp. 8-15-11

5. Interest-bearing instruments which are AAA/Aaa
rated. These instruments are limited to 1.8, Treasury Notes,
U.S. Treasury Bills, U.S. Treasury Bonds, Federal National
Mortgage Association direct debt obligations, Government
National Mortgage Association direct debt obligations, and
Federal Home Loan Mortgage Corporation direct debt
obligations, each with a final maturity not to exceed seven
vears at the time of initial investment. Investments in
mortgage pools of the aforementioned United States agen-
cies are not permitted. Bond funds consisting of the in-
struments specified in this paragraph are lmited to an
average maturity or average duration not to exceed seven
years at the time of initial investment;

6. Certificates of deposit with a final maturity not to
exceed seven years at the time of initial investment, pro-
vided such certificates of deposit are insured in full by the
Federal Deposit Insurance Corporation (FDIC);

7. Money imarket accounts and other bank accounts,
provided such accounts are insured in full by the FDIC;

8. For projects that received Agency financing prior to
August 15, 2011 and had project funds invested therein as
of such date, the State of New Jersey Cash Management
Fund or other similar common trust funds of which the
New Jersey State Treasurer is custodian;

9. Becurities and Exchange Commission-registered
money market funds as defined by Rule 2a-7 under the
Investment Company Act of 1940, 17 CFR § 270.2a-7,
with a minimum $1 billion average asset size for the pre-
vious 12 months; and

10. Any other investment as permitted under (a) above.

{c) For all projects subject to (b) above, the investment of
escrow funds constituting the repair and replacement reserve
shall be further limited as follows:

1. Where the project’s repair and replacement reserve
balance is funded at a level of 50 percent or less of the
amount required by the Agency, all investments shall be
limited to those set forth in (b)7 through ¢ above.

2. Where the project’s repair and replacement reserve
balance is funded at a level greater than 50 percent but less
than 90 percent of the amount required by the Agency, and
where 50 percent or more of the balance on hand is sched-
uled to be used within the next three years, at least 75 per-
cent of investments shall be limited to those set forth in
(b)7 through 9 above,

3. Where the project’s repair and replacement reserve
balance is funded at a level of 90 percent or greater of the
amount required by the Agency, and where 50 percent or
more of the balance on hand is scheduled to be used within
the next three years, at least 50 percent of investments shall
be limited to those set forth in (b)7 through 9 above.

4. Where the project’s repair and replacement reserve
balance is funded at a level greater than 50 percent but less
than 90 percent of the amount required by the Agency, and
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where less than 50 percent of the balance on hand is
scheduled to be used within the next three years, at least 25
percent of investments shall be fimited to those set forth in
(b)7 through 9 above.

5. Where the project’s repair and replacement reserve
balance is funded at a level of 90 percent or greater of the
amount required by the Agency, and where less than 50
percent of the balance on hand is scheduled to be used
within the next three years, at least 10 percent of invest-
ments shall be limited to those set forth in (b)7 through 9
above,

6. The determination of the level and scheduled use of
repair and replacement reserve funds over the next three-
year period shall be based on the most recent Agency-
approved repair and replacement funding schedule.

(d) For ali projects subject to (b) above, funds constituting
tax escrow accoumts, insurance escrow accounts, and escrow
accounts consisting of residual receipts as defined at N.J.A.C.
5:80-30.1 shall be limited to those investments as set forth in
(b)7 through 9 above.

(e) For all projects subject to {b) above, temporary escrow
accounts, such as construction-related escrow accounts and
working capital accounts, shall be limited to those invest-
ments as set forth in (b)7 through 9 above.

(f) For all projects subject to (b) above, at least 10 percent
of investments of long-term escrow accounts, such as Devel-
opment Cost Escrow (DCE), Community Development Es-
crow (CDE), Project Subsidy Reserve (PSR), and Reserve for
Bonded Projects, shall be limited to those investments as set
forth in (b)7 through 9 above.

(g) For all projects subject to (b) above, operating account
funds may only be invested as set forth in (b)7 above, except
that investments may be made as set forth in (b)1 through 6
and 9 and 10 above, where and only to the extent that funds in
the operating account are available after payment of debt
service, including any arrears and other operating expenses,
and provided that all escrows are funded as required by the
most recent Agency-approved project budget. Notwithstand-
ing anything to the contrary in this subchapter, requests for
investment of operating account funds may be made at any
time by a housing sponsor to the director of the Agency’s
Property Management Division (Director) and shall not be
subject to (m) below.

(h) Changes to escrow investments shall be limited to no
more often than once annually.

(i) At loan closing, the housing sponsor shall complete
an application for the investment of escrow account funds,
which shall initially be limited to investments specified in
(b)7 and 9 above, with the Agency’s designated investment
services firm. Housing sponsors of projects having already
received Agency financing that seek to invest escrow funds to
the extent permitted by this subchapter shall complete or have
completed such application with the Agency’s designated
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investment services firm, All required monthly escrow depos-
its shall thereafter be initially deposited into those fund(s)
specified in (b)7 and 9 above,

(j) Once the Agency has approved a project’s initial repair
and replacement reserve funding schedule, the housing
sponsor may submit a written request to the Director to invest
escrow funds in investments specified in (b)! through 6 and
10 above, as permitted by this subchapter. The project’s
escrow funds must be invested with the Agency’s designated
investment services firm, not in the New Jersey Cash Man-
agement Fund, at the time of such request in order for the
request to be considered by the Agency. Agency staff shall
determine, pursuant to the standards set forth in (b) through
(h) above, the amounts of escrow funds which are the subject
of the request that shall be limited to the investments set forth
in (b)7 through 9 above, and shall determine whether the
investments selected by the housing sponsor are permitted
pursuant to (b) above.

(k) The rating designation in (b) above shall be from either
Standard and Poor’s or Moody’s Investor Services.

(1) Agency staff, at the sponsors’ written request, shall
respond within 30 days after the complete request is received.
The sponsors shall submit a certification that the investments
requested are within the permissible investments listed in
these rules.

(m) Investment of escrow funds shall be made by an
Apgency designated investment services firm, except as to per-
mitted investments under (b)8 above, which shall be made by
the Agency.

(n) Any transaction costs related to the investment of
project funds will be the responsibility of the applicable
housing sponsor.

(0) Neither the Agency nor its members, officers, agents,
servants or employees shall be responsible for any loss in the
value of, or to replace or replenish any account that has sus-
tained a loss as the result of, a permitted investment,

Recodified from 5:80-29.2 and amended by R.1994 d.303, effective June
20, 1994,
See: 25 N.IR. 4830(a), 26 N.LR. 2572(a).
Prior text at 5:80-29.1, Definition of surplus funds, repeated.
Amended by R.2011 d.220, effective August 15, 2011.
See: 43 NLIR. 707(a), 43 N.1.R. 2169(a).
Rewrote the section,

5:80-29.2 (Reserved)

5:80-29.3 General applicability

The rules within this subchapter shall apply to all Agency-
financed housing projects and to housing projects no longer
financed by the Agency but remaining subject to Agency
statutory and regulatory control. In the event the housing
project receives HUD Section 8 or Section 236 subsidies or
has an Agency mortgage insured, directly or indirectly, by
HUD, or the project receives other HUD financial assistance,
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any appropriate HUD rules, regulations or requirements
(hereinafter “HUD directives”) shall also apply. In the event
that there are any inconsistencies between the rules in this
subchapter and applicable HUD directives, the HUD direc-
tives shall prevail.

Amended by R.2011 d.220, effective August 15, 2011,

See: 43 NLLR. 707(a), 43 N.J.R. 2169(a).
Rewrote the section.

SUBCHAPTER 30. RESIDUAL RECEIPTS

5:80-30.1 Definitions

The following terms, when used in this subchapter, shall
have the following meanings:

“Qualifying development” means an Agency-financed
housing project owned by a nonprofit sponsor, except for
projects receiving Section 8 subsidies pursuant to an Annual
Contributions Contract executed after the adoption of regu-
lations by the U.S. Department of Housing and Urban Devel-
opment on February 29, 1980, at 24 CFR 883, which has:

i. Produced a positive cash flow from operations in
each of the past three fiscal years; and
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2. Been current in all escrow and debt service pay-
ments for the past three fiscal years.

“Residual receipts” means the balance of funds remaining
after the deduction of the following items from the cash and
the investment accounts of a qualifying development:

1. Debt service arrearages;
2. Current unpaid invoices,;

3. Three months of operating expenses (for senior citi-
zen projects) or six months of operating expenses (for fam-
ily projects), which includes debt service and reserve pay-
ments, of the latest Agency approved annual budget;

4. Full funding of all required reserve accounts;
5. Anticipated or proposed capital improvements; and

6. Any other current obligations of the qualifying de-
velopment.

5:80-30.2  Uses of residual receipts

(a) For qualifying developments, residual receipts may be
used:

1. To provide funding to expand the supply of “afford-
able rental housing” or to render financial assistance to
other Agency financed or “affordable housing projects”

. (the terms “affordable rental housing” and “affordable
housing project” shall mean housing with income unit dis-
tribution consistent with the requirements of tax-exempt fi-
nancing pursuant to the then-cwrent Internal Revenue
Code);

2. For funding of supplementary services to the quali-
fying development, such as free senior citizens transporta-
tion, medical assistance and other social services programs
and activities; and

3. For other uses as may from time to time, be request-
ed, which will enhance the feasibility of a new project or
the financial and social condition of an existing project.

{b) Residual receipt funding may include any one or more
of the following:

1. First and supplemental mortgages, including con-
struction mortgages;

2. Operating deficit subsidies;
3. Seed money loans; and
4. Grants,

(¢) Disbursements of residual receipts shall be in the form
of a loan, grant or equity contribution, as approved by the
Agency, from the nonprofit sponsor to the entity receiving the
funds. However, for all sponsors formed under N.J.S.A.
35:16-1 et seq., repealed by P.L. 1991, ¢.431, § 20, approval
by the Public Housing Development Authority is required
with respect to the form of the disbursement.
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Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.LR. 970(a), 37 N.LR. 2476(a).

In (c), inserted “repealed by P.L. 1991, ¢.431, § 20, “ following the
N.ILS.A. reference.

5:80-30.3 Request for use of residual receipts

(a) All requests to use residual receipts funds must be ap-
proved by the Agency in advance. Requests shall be made in
writing by the sponsor of a qualifying development and sub-
mitted to the Agency’s Director of Property Management.

(b) The request shall specify the purpose, amount and pay-
ee. The request shall be accompanied by a resolution of the
nonprofit sponsor’s board of directors. If the request is for
social services or professional services, the request shall also
be accompanied by a proposal outlining the services and the
cost. If the request involves payment to a third party, an Ad-
ministrative Questionnaire, completed by the third party, shall
also accompany the request,

(c) The officers, directors and principals of the qualifying
development shall submit certifications that they will not re-
ceive any fee or compensation, other than reimbursement for
out-of-pocket expenses, for services performed in connection
with the use of residual receipts. Such certification may also
be required for the officers, directors and principals of the
entity receiving the funds, as determined by the Agency.

Notice of readaption with technical change, effective QOctober 16, 2017.
See: 49 N.J.R. 3423(c).

5:80-30.4 Agency review and approval

{a) Upon receipt of a complete request package as deline-
ated in N.J.A.C. 5:80-30.3, the Agency will review the re-
quest to determine whether the requested use of funds falls
within the permissible uses set forth in N.J.A.C. 5:80-30.2(a)
and whether there are sufficient residual receipts to fund the
undertaking requested. The Agency will also evaluate the
requested undertaking for feasibility,

(b) If the use of the receipts is for total funds of $25,000 or
less, it may be approved by the Executive Director. If the
request is for funds in excess of $25,000, the recommendation
and request package shall be submitted to the Agency Board
for approval.

(¢) Agency approval will be subject to receipt oft

I. An opinion from Agency bond counsel that the pro-
posed use of residual receipts is permitted under the terms
of the Bond Resolution and other Bond documents in con-
nection with the Bonds issued to finance the qualifying de-
velopment; and

2. An opinion by counsel for the qualifying develop-
ment that the sponsor’s formation documents and the faws
under which the sponsor was formed permit the proposed
use of residual receipts.
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(d) Agency review will be subject to the payment of a
$3,500 fee to the Agency to cover administrative costs in re-
viewing and processing the use of residual receipts and to
maintain the account established pursuant to N.JLA.C, 5:80-
30.5. In addition, Agency review is subject to the payment of
Agency bond counsel costs. Payment may be made by the
entity receiving the residual receipts or the qualifying devel-
opment’s sponsor,

Amended by R.2005 d,219, effective July 3, 2005,
See: 37 N.JR. 970(a), 37 N.L.R. 2476(a).
Rewrote (b).

5:80-30.5 Disbursement of residual receipts

(a) Upon approval of a request for the use of residual re-
ceipts, the sponsor of the qualifying development shall trans-
fer the residual receipts to the Agency. The Agency shall
maintain the residual receipts in a separate account and shall
make all disbursements from the account to pay for the cost
of the approved undertaking. The Agency shall maintain ac-
counting records reflecting the disbursement.

(b) Prior to the disbursement of any residual receipts, the
Agency will require acceptable documentation of expenses
associated with the undertaking being financed with residual
receipts.

SUBCHAPTER 31. ATTORNEY SERVICES

5:80-31.1  Applicability

The rules within this subchapter apply to the engagement
of the services of an attorney by housing sponsors during the
operation of their housing project and which services will be
paid out of project funds. These rules shall not apply to attor-
ney services paid for out of return on equity funds approved
by the Agency for distribution or out of non-project funds.

Supp. 11-18-19

5:80-31.2  Scope of services

{a) Sponsors may engage the services of an attorney to
perform necessary general legal services in connection with
and respecting the operation of their project. Such general
legal services include, but are not limited to:

1. Advising the sponsor with regard to the rules of the
project, the Agency and, if applicable, the Department of
Housing and Urban Development;

2. Advising the officers and directors on elections as
provided by the by-laws or partnership agreement of the
sponsors and supervision of elections of all officers and di-
rectors;

3. Preparation and filing of any necessary reports,
forms and other documents required by law;

4. Advising the sponsor with regard to legal matters re-
lated to project bank accounts, resolutions, duties of offic-
ers, directors and employed personnel;

5. Preparation and review of contracts and purchase or-
ders concerning the housing project;

6. Advising the sponsor and managing agent with re-
gard to tenant and lease matters, but not including sum-
mary dispossess actions; and

7. Such other services as the sponsor may direct to be
performed in connection with and respecting the operations
of the project,

(b) Sponsors may engage the services of an attorney to
perform tenancy related court actions including the enforce-
ment of feases, collection of rent and dispossession of tenants,
For cooperative or condominium projects, sponsors may en-
gage the services of an attorney fo perform court actions re-
lated to the collection of association dues or carrying charges
and the enforcement of subscription agreements, stock certifi-
cates or other forms of agreements related to the cooperative
or condominium project.
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(¢) Sponsots may engage the services of an attomey to
perform services outside the scope of services in (a) and (b)
above, as the need arises for the project. Such services in-
clude, but are not limited to, litigation, mortgage loan close-
outs, conversion closings and issues requiting special exper-
tise,

5:80-31.3 Maximum fees

(a) The maximum fees that can be paid from project fimds
for Agency-approved attorney services are as follows:

1. General legal matters... up to $241.00/hour;
2. Tenancy actions, as follows:

i.  For each of the first two cases (requiring court
appearance) on the same day... up to $190.00;

. For each additional case presented on the same
day... up to $141.00; and

iti. For each case prepared for trial but resolved prior
to actual court appearance... up to $96.00; and

3. General litigation, as follows:
i, Non-trial hours... up to $334.00/hour; and
ti.  Trial hours... up to $384.00/hour.

(b) For conversion closing, mortgage close-outs, special
expertise and all other matters not covered by (a) above,
housing sponsors shall submit a fee structure to the Agency
for approval.

(c) Paralegal and secretarial services in connection with {a)
and (b) above shall be included within the fees outlined
above, No additional fees will be paid for paralegal or secre-
tarial services.

(d) Additional compensation may be paid for reasonable
out-of-pocket expenses, approved by the Agency, including
copying, travel, postage, filing fees, transcripts, and expert
witnesses, etc,

(e} The above fees may not exceed fees charged to other
clients for comparable work,

(f) The maximum fees in (a) above will be adjusted annu-
ally based on the overall Consumer Price Index for New
York-Newark-Jersey City, NY-NJ-PA as published by the
United States Department of Labor, Bureau of Labor Statis-
tics as of September 30 of the year preceding the year for
which the adjustment is to be implemented. The increases
will be effected through a notice of administrative changes
published in the New Jersey Register. The Agency will notify
housing sponsors of the new rates.

Amended by R.2004 d.449, effective December 6, 2004,
See: 36 N.LR. 3654(a), 36 NLLR. 5336{a),
Rewrote (a); added ().
Administrative change,
See: 37 N.ILR. 4910(c).
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Administrative change,

See: 38 N.LR. 5356(a).

Administrative change,

See: 39 NJ.R. 5077(a).

Administrative change.

See: 41 N.LR. 127(c).

Administrative change.

See: 42 N.LR. 2952(c).

Administrative change.

See: 43 N.LR. 3083(b).

Administrative change.

See: 44 N.J.R. 2999(a).

Administrative change.

See: 45 N.LR. 2471(b).

Administrative change.

See: 46 NLLR. 2351(b).

Administrative change,

See: 47 N.LR. 2753(b).

Administrative change,

See: 43 NLLR. 2431(d).

Administrative change,

See: 49 N.JR. 3589(c).

Administrative change,

See: 50 N.J.R. 2417(a).

Administrative change,

See: 51 N.JR. 1673(a).

Administrative change, effective January 1, 2021,

See: 52 N.JLR. 2103(a).

Administrative change, effective January 1, 2022,

See: 534 N.LR. 138(a).

Administrative change, effective January 1, 2023,

See: 54 N.J.R. 2201(a).

Administrative change, effective October 18, 2023, (operative January 1,
2024).

See: 55 N.LR, 2324(a).

5:80-31.4 Agency approval

(a) Housing sponsors desiring to engage the services of an
attorney pursuant to the rules within this subchapter shall
obtain the written approval of the Agency. Sponsors shall
submit a proposal outlining the scope of services to be per-
formed by the attorney.

(b) The Agency shall approve the engagement of attorney
services provided the services and fees to be charged fall
within those permitted by N.J.A.C, 5:80-31.2(a) or (b) and
31.3, respectively. For services outlined in N.JA.C. 5:80-
31.2(c), the Agency shall approve the engagement of an at-
torney provided the services are necessary or beneficial to the
project, as determined by the Agency, and there are sufficient
project funds to pay for such services. The Agency does not
guarantee the availability of funds.

{(c) All sponsors shall enter into a written attorney en-
gagement agreement using forms approved by the Ageney.

SUBCHAPTER 32. HOUSING INVESTMENT SALES

5:80-32.1 Definitions

The foliowing words and terms, when used in this subchap-
tet, shall have the following meanings:
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“Bligible LD sponsor” means a for-profit corporation or
partnership organized under, and remaining subject to, the
Limited Dividend Law, P.L. 1949, ¢. 184, § | et seq., as
amended (N.J.S.A. 55:16-1 et seq.) {repealed by P.L. 1991, c.
431, § 20 (N.J.S.A. 40A:20.1 et seq.)), that owns and operates
an Agency-financed, multifamily, rental housing project that,
in each of the three fiscal years preceding the housing in-
vestment sale, had;

1. Produced a positive cash flow from operations; and

2. Been current in all debt service and escrow pay-
ments required by the Agency.

“Housing investment sale” means a previously completed
transaction that promotes the provision or maintenance of low
and moderate income housing, as defined pursuant to the Fair
Housing Act, N.JL.S.A. 52:27D-301 et seq., through the sale
by an eligible LD sponsor of an Agency-financed, multifami-
ly, rental housing project to a qualified housing sponsor upon
the following terms:

1. The buyer executed a deed restriction (and such oth-
er instruments reasonably required by the Agency) at the
closing of the housing investment sale to ensure that the
project will remain affordable to low and/or moderate in-
come tenants as provided in the original mortgages; and
subject to Agency restrictions regarding tenant income eli-
gibility, tenant selection, project reserves, return on equity,
rent increases, and the provisions at N.ILS.A. 55:14K-7b
for 35 years after the expiration of the term of the project
mortgage. The foregoing documents shall also have pro-
vided for the payment of a servicing fee to the Agency
through the end of the additional 35 years for monitoring
the restrictions that apply to the project, such fee not being
less than the servicing fee being paid by the eligible LD
sponsor seller at the time of the housing investment sale;
and

2. The eligible LD sponsor invested an amount equal to
50 percent of the maximum additional return in the Hous-
ing Investment Sale,

“Housing Investment Sales Account” means an account es-
tablished under the Agency’s administrative fund. Moneys on
deposit in the account may be used, at the Agency’s sole dis-
cretion, to provide loans or grants that will promote the provi-
sion or maintenance of low and moderate income housing as
defined pursuant to the Fair Housing Act.

“Maximum additional return” means the additional return
that was payable to the owners of an eligible LD sponsor un-
der the Limited Dividend Law but not under the Housing and
Mortgage Finance Agency (HMFA) Law, N.J.S.A. 55:14K-1
et seq.

“Residual receipts” means the balance of funds (including
Development Cost Escrow and Community Development
Escrow funds) remaining after the deduction of the foliowing

Supp. 12-18-23

items from the cash and the investment accounts of an eligi-
ble LD sponsor:

1. Debt service arrearages;
2. Current unpaid invoices;

3. Three months of operating expenses (for senior citi-
zen projects) or six months of operating expenses (for fam-
ily projects), which includes debt service and reserve pay-
ments, of the latest Agency approved annual budget;

4. Full finding of all required reserve accounts;
5. Anticipated or proposed capital improvements;

6. Any other current obligations of the qualifying de-
velopment; and

7. Accrued but undistributed return on equity.

Amended by R.1997 d.102, effective March 3, 1997,
See: 28 N.IR, 321(a), 29 N.J.R. 763(a).

Added “Residual receipts”; amended “Available cash”, “Housing in-
vestrent sale”, “Maximum additional return”, and “Purchase price”; and
changed the name of “MAR Revolving Account” to “Housing Invest-
ment Sale Account”,

Amended by R.2005 d.197, effective June 20, 2003,
See: 37 N.JLR, 56%a), 37 N.JR. 2203(a). ‘

1n “Housing investment sale”, inserted “through the end of the addi-
tional 35 years” preceding “for monitoring the restrictions™ in 1.
Amended by R.2018 d.132, effective July 2, 2018,

See: 49 NLLR. 1595(a), 50 N.JR. 1479(a).

Rewrote the section.

5:80-32.2 Scope

The provisions of this subchapter are intended to set forth
the continuing requirements and restrictions applicable to
housing projects that participated in housing investment sales.

Amended by R.1997 d.102, effective March 3, 1997.
See: 28 N.J.R. 321(a), 29 N.LR. 763(a).
Substituted “proceeds” for “cash”.
Repeal and New Rule, R.2018 d.132, effective July 2, 2018,
See; 49 N.J.R. 1595(a), S0 N.JR. 1479(a).
Section was “Realization of maximum additional return”.

5:80-32.3 Prepayment

Any prepayment of the first mortgage subsequent to a
housing investment sale as may be permitted by the Agency’s
rules on prepayment shall not operate to relieve the buyer of
the continuing requirements of this subchapter. As a condi-
tion to prepayment, a new or amended deed restriction, as
may be required by the Agency, shall be recorded upon pre-
payment and shall contain the same affordability restrictions
as the project’s deed restriction in effect at the time of pre-
payment. The affordability provisions shall continue from the
date of prepayment through the end of the regulatory period,
as required by this subchapter, and the project’s deed re-
striction in effect at the time of prepayment,

Amended by R.1997 d.102, effective March 3, 1997.
See: 28 N.ILR. 321(a), 29 N.LR. 763(a).
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In (c}, inserted text “Supplemental Financing may be provided ...
prepay the Agency’s first mortgage.” and “is permitted under any Bond
resolution . . . project are pledged, and”; and in (f), substituted reference
to inserting a provision in the deed for reference to modifying the mort-
gage, and inserted reference to 35-year post expiration period,

Amended by R.2005 d.197, effective June 20, 2005.
See: 37 NLL.R. 569(a), 37 N.LR. 2203(a).

In (c), rewrote the fourth sentence; added (g).

Repeal and New Rule, R.2018 d.132, effective July 2, 2018.
See: 49 N.J.R. 1595(a), 50 N.L.R. 1479(a).
Section was “Application procedure™.

5:80-32.4 Return on equity

(a) Buyers are eligible to earn a return on equity based up-
on any equify investment in the project, including the devel-
oper’s fee that is being pledged as equity. The rate of return
shall be established pursuant to N.LA.C, 5:80-3.3(e), unless
the buyer elects to qualify for enhanced return on equity un-
der (b} below. During the regulatory period, after expiration
of the term of the Agency mortgage, the return on equity re-
strictions shall continue as provided in this section until the
owner funds an operating reserve account in the amount pro-
vided in NJ.A.C. 5:80-5.10(b)7. The operating reserve ac-
count shall be maintained until the expiration of the deed re-
striction and administered as provided in N.J.A.C. 5:80-
5.10(b)7. If the operating reserve account is used, the return
on equity restrictions hereunder shall be reinstituted until the
operating reserve account is again fully funded.

(b) Buyers who agreed to fund a capital improvement ac-
count, and agree to preserve the low-income status of the pro-
ject for an additional 15 years, as provided below, may re-
ceive enhanced return on equity during the term of the Agen-
cy’s mortgage through a split of the project’s residual receipts
on a 50/50 basis with the Agency,

1. The capital improvement account would be in addi-
tion to the reserve for repair and replacement account, the
operating reserve account, and any rehabilitation expendi-
tures escrow funded in connection with secondary financ-
ing. The capital improvement account shall be used for
capital improvements, repaits, maintenance and any other
expense of the project which will help ensure that the pro-
ject is maintained as safe and sanitary rental housing dur-
ing the mortgage term and thereafter. Ten percent of the
annual residual receipts must be deposited into the capital
improvement account prior to distribution of the residual
receipts between the Agency and owner;

2. The buyer shall execute a deed restriction which pre-
serves the project as affordable rental housing for an addi-
tional I5-year period, subject to the same Agency re-
strictions as are applicable during the 35-year period under
the definition of housing investment sales in N.J.A.C. 5:80-
32.1;

3. The Agency’s amual share of the residual receipts
shall be deposited into the Housing Investment Sales Ac-
count,

4. Buyers who elect to participate in this option must
have made such election at the time of closing, Buyers may
elect fo participate subsequent o closing, provided they
fund the capital improvement account with an amount
equivalent to the amount that would have been required
since closing and distribute 50 percent of the accumulated
residual receipts to the Agency for deposit into the Housing
Investment Sales Account.

{c) The distribution of amounts to the buyer pursuant to
this section shall be subject to those conditions set forth at
N.J.A.C. 5:80-3.4.

The following annotation applies to NJA.C. 5:80-32.4 prior to iis re-
peal by R2018 d.132;

Amended by R.1997 d.102, effective March 3, 1997.
See: 28 NLLR. 321(a), 29 N.J.R. 763(a).

Deleted (a)4, relating to a buyer’s certified financial statement, and
recodified former (a)5 through (a)7 as (a)4 through (a)6.

The following annotations apply to NJA.C. 5:80-32.4 subsequent to its
recodification from NJAC. 5:80-32.7 by R.2018 d 132:

New Rule, R.1997 d.102, effective March 3, 1997,
See: 28 N.JLR. 321(a), 29 N.L.R. 763(a).

Amended by R.2005 d.197, effective June 20, 2005.
See: 37 N.LR. 569(a), 37 N.JL.R. 2203(a).

In {b), amended the N.J.A.C. references in the third and fourth sen-
tences; in (c), substituted “who™ for “which” in the introductory para-
graph and the first sentence of 4, and substituted “that” for “which” in
the second sentence of 4.

Amended by R.2005 d.408, effective November 21, 2005.
See: 37 NLLR. 2596{a), 37 N.LR. 4400(b}).

In (b}, substituted “N.LA.C. 5:80-3.3(e}” for “N.J.A.C. 5:80-3.3(b).”
Recodified from NJ.A.C. 5:80-32.7 and amended by R.2018 d.132,

effective July 2, 2018,

See: 49 N.LR. 1595(a), 50 N.L.R. 1479(a).

Section was “Developer’s fee and return on equity”. Rewrote the sec-

tion. Former N.J.A.C. 5:80-32.4, Required documents, repealed.

5:80-32.5 (Reserved)

Repealed by R.2018 d.132, effective July 2, 2018,
See: 49 N.LR. 1595(a), 50 N.1LR. 1479(a).
Section was “Fee”.

5:80-32.6 (Reserved)

Amended by R.1997 d.102, effective March 3, 1997,
See: 28 N.JLR. 321(a), 29 N.J.R. 763(a).

In (b)2, inserted reference to payment by buyer’s indebtedness to the
seller; in (b)3i and (B)3ii, inserted reference to payment in cash and/or
indebtedness; in (b)3ii, substituted “Housing Investment Sales Account”
for “MAR Revolving Account™; in (b)3iv, inserted “payable in cash
onky”; and added (b)3v.

Repealed by R.2018 d.132, effective July 2, 2018.
See: 49 N.LR. 1595(a), 50 N.LR. 1479(a).
Section was “Closing™.

5:80-32.7 (Reserved)

Recodified to N.JLA.C. 5:80-32.4 by R.2048 d.132, effective July 2,
2018,

See: 49 N.LR. 1595(a), 50 N.IR. 1479(a).
Section was “Developer's fee and return on equity™.
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(RESERVED)

Amended by R.1997 d.102, effective March 3, 1997,
See: 28 N.I.R, 321(a), 29 N.L.R. 763(a).

In (d), (f), and ()4, substitated “proceeds” for “cash”; and in ()3,
substituted “Housing Investment Sales Account” for “MAR Revolving
Account”.

Repealed by R.2018 d.132, effective July 2, 2018.
See: 49 NLJLR. 1595(a), 50 N.J.R. 1479(a).

SUBCHAFPTER 33. LOW-INCOME HOUSING TAX
CREDIT QUALIFIED ALLOCATION PLAN

5:80-33.1

(a) Section 42 of the Internal Revenue Code of 1986
(Code), 26 U.S.C. § 42, establishes a low-income housing tax
credit that may be applied against the Federal income tax of
persons or associations who or which have invested in certain
buildings providing housing for families of low-income, As
the housing credit agency for the State of New Jersey, the
New Jersey Housing and Mortgage Finance Agency
(NJHMFA) allocates these credits to qualified taxpayers and
thereafter monitors their compliance with Section 42 of the
Code. The rules in this subchapter set forth the standards and
procedures used by NJHMFA to perform its allocation and
monitoring responsibilities and this subchapter represents the
qualified allocation plan for New Jersey required by Section
42 of the Code.

Introduction

(b) In each calendar year, the total dollar value of the cred-
its that can be allocated pursuant to this subchapter, except
for the credits issued in comnection with buildings financed
with the proceeds of certain tax-exempt bonds, is limited by
the State housing credit ceiling provided at Section 42 of the
Code. NJHMFA, therefore, has determined to award these
limited credits on a competitive basis. Applicants seeking an
allocation of these credits must apply pursuant to one of the
cycles set forth at NJA.C. 5:80-33.4, 33.5, or 33.6.
NJHMFA ranks the applications received in each cycle ac-
cording to the respective point scales provided at N.J.A.C.
5:80-33.15, 33.16, and 33.17. The credits assigned to each
cycle are then reserved for the highest-ranking applications
that meet the eligibility requirements set forth at N.JA.C.
5:80-33.12.

{c) Credits issued in connection with buildings financed
with the proceeds of tax-exempt bonds subject to the volume
cap restrictions provided at Section 42{h){4} of the Code are
not limited by the State housing credit ceiling and, therefore,
are not allocated on a competitive basis. Applicants seeking
such “volume cap tax credits” are directed to the provisions at
N.ILA.C. 5:80-33.9.
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{d) Every applicant shall comply with the requirements of
this subchapter and ensure that any application presented to
NIHMFA is clear, unambiguous, and coniplete in all respects
at the time of submission.

(e) These rules shall be construed and administered in a
manner consistent and in accordance with the Code and regu-
lations promulgated thereunder,

(f) Compliance with the requirements of the Code is the
sole responsibility of the owner of the building for which the
credit is allowable, NJHMFA makes no representations to the
owner or anyone else as to compliance with the Code, Federal
regulations issued pursuant to the Code, or any other laws or
regulations governing Low-Income Housing Tax Credits, or
as to the financial viability of any project. All applicants
should consult their accountant, tax attorney, or advisor as to
the specific requirements of Section 42 of the Code governing
the Low-Income Housing Tax Credit Program.

{g) This subchapter has been promulgated in a manner
consistent with the smart growth initiatives required pursuant
to Executive Order No. 4 (2002).

Amended by R.1998 d.279, effective June 1, 1998.
See: 30 NL.LR. 1132(a), 30 N.LR. 1978(a).
Rewrote (a); added new (b) through (d); and recodified former (b) and
(c) as (e) and (),
Amended by R.1999 d.120, effective April 5, 1999.
See: 31 NLLR. 122(n), 31 N.L.R. 860(a).
In (b) and (c), changed N.J.A.C. references.
Amended by R.2002 d.233, effective Tuly 15, 2002,
See: 34 NJR. 1574(a), 34 N.LR. 2417{a).
Added {g).
Amended by R.2003 d.300, effective July 21, 2003,
See: 35 N.LR. 1616(a), 35 N.J.R. 3298(h).
In (a), (b}, amended N.JI.A.C. reference.
Amended by R.2013 d.086, effective June 17, 2G13.
See: 45 N.LR. 530(a), 45 N.LR. 1511(a).
Iz (d), deleted “fiterally” following “comply”, and inserted a comma
following “unambiguous™.
Amended by R.2024 d.015, effective March 4, 2024,
See: 53 N.LR. 779(a), 56 N.LR. 343(b).
Rewrote the section.

5:80-33.2 Definitions

The following words and terms, as used in this subchapter,
shall have the following meanings, unless the context clearly
indicates otherwise.

“Area median income” or “AMI” means the midpoint of a
region’s income distribution, that is, one-half of the families
in a region earn more than the area median income and one-
half of the families earn less than the area median income.
The area median income is calculated by the U.S. Department
of Housing and Urban Development (HUD) for every metro-
politan region in the country.
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“At risk of losing its affordability controls” means a project
with a deed restriction that expires within five years of the
date of the new tax credit allocation that is “likely” to convert
to market rate (as supported by the market analysis at
N.IA.C. 5:80-33.12(c)}ii), a project with project-based assis-
tance that expires within five years of the date of the new tax
credit allocation, a project that may be condemned, or a pro-
ject that is subject to foreclosure, unless NJTHMFA determines
such acquisition is part of an arrangement a purpose of which
is to terminate such affordability controls. For multi-phase
projects, forestalling of a foreclosure by funding of the initial
phase shall not preclude latter phases of the same project
from qualifying for the set-asides at N.JLA.C. 5:80-33.4(a)]
and 33.5(a)1, provided the latter phases satisfy the remaining
elements of the definition of “preservation project” below.

“At risk of losing its level of affordability” means that op-
erating expenses or capital repair needs are so high that,
without an award of tax credits, only very high rent increases
will keep the project in an acceptable condition and financial-
ly feasible. If the current owner or a related party of the cur-
rent owner retains an ownership interest in the project post-
rehabilitation, the owner must demonstrate it did not material-
ly contribute to the decline of the property that created the
high operating expenses or capital repair needs.

“Average income set-aside” means an election made by a
taxpayer on IRS Form 8609 that requires the income designa-
tions of at least 40 percent of the units in a housing project to
average 60 percent or less of area median income (AMI). For
underwriting purposes, the average of all income designations
of tax-credit-eligible tenants shall not exceed 57.5 percent of
AMI. Designated income/rent levels for tax-credit-eligible
units may only be set at 10-percent increments, ranging from
20 percent of AMI up to 80 percent of AMI, and may not be
amended without NJHMFA approval. All Federal minimum
set-aside elections are irrevocable.

“Brownfield site” means, pursuant to the Brownfield and
Contaminated Site Remediation Act, NJ.S.A. 58:10B-1 et
seq., “any former or current commercial or industrial site that
is currently vacant or underutilized and on which there has
been, or there is suspected to have been, a discharge of a con-
taminant.” As evidence, applicants shall submit a Remedial
Action Work Plan or Response Action Outcome (RAQO) ap-
proved by the New Jersey Department of Environmental Pro-
tection (DEP) or its designee (a Licensed Site Remediation
Professional or LSRP) or a No Further Action (NFA) letter
issued by the DEP within the past 10 years. The NFA shall be
for an unrestricted use or, if it is for a limited restricted use,
the applicant shall provide confirmation from an LSRP that
the proposed development may still be constructed consistent
with the limited use.

“Center” means an efficient and compact form of devel-
opment having one or more mixed-use Cores as well as resi-
dential neighborhoods and green spaces. Center designations
are based on the area, population, density, and employment of
the Center being considered and features of the surrounding
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areas. Centers can range in scale from very large, an urban
center, to the smallest, a hamlet. Centers range in scale in the
following order: urban, regional, town, village, and hamlet.

“Certified minority and/or women business enterprise” or
“certified M/WBE™ means a minority- and/or women-owned
business or enterprise that is registered with, and certified by,
the Division of Revenue and Enterprise Services, Uniform
Certification Service in the State of New Jersey Departiment
of the Treasury. Information on how fo register as a certified
M/WBE is available at httpsi//www.stale.nj.us.treasury/
revenue/ucs.shtml.

“Code” means the Internal, Revenue Code, 26 U.S.C. §§ 1
ef seq.

“Common area” means elements of a property available for
use by all tenants.

“Compmmity benefits agreement” means a contract be-
tween the developer and the municipality, separate from any
redevelopment agreement(s), to provide specific amenities to
residents of a particular census tract or tracts. A community
benefits agreement must be approved by the municipality’s
governing body and include elements such as, but not limited
to, investments in food desert remediation, green spaces, edu-
cation, and healthcare for residents.

“Complete application” means an application submitted to
NJHMFA that includes the application fee, completed appli-
cation forms and certifications, and that meets all eligibility
requirements as set forth at N.JLA.C, 5:80-33.12,

“Continuum of care” or “CoC” means one of the 16 local
planning bodies in New Jersey that coordinate service provid-
ers and other interested parties to prevent and end homeless-
ness, as authorized by subtitle C of title IV of the McKinney-
Vento Homeless Assistance Act of 1987, 42 U.S.C. §§
11431-11435.

“Core” means a pedestrian-oriented area of commercial
and civic uses serving the surrounding municipality or Cen-
ter, generally including housing and aceess to public transpor-
tation.

“Core operating expenses” means expenses for administra-
tion, salaries, maintenance and repairs, maintenance con-
tracts, and insurance.

“DICA” means the New Jersey Department of Community
Affairs, established in the executive branch of State govern-
ment pursuant to N.J.S.A, 52:27D-1.

“Density bonus” means an economic benefit for low- and
moderate-income housing developers resulting from a zoning
change that increases permitted density. The determination of
whether a project is the recipient of a density bonus shall be
made by the municipality or, in the case of a court-ordered
project, the Superior Court judge or special master with juris-
diction over the suit.
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“Designated Center” means a Center that has been official-
ly recognized as such by the State Planning Commission. In
the Pinelands Area, Designated Center means a Regional
Growth Area, Pinelands Village, or Pinelands Town desig-
nated by the Pinelands Commission.

“Designated Highlands Center” means a Center that has
been officiaily recognized by the Highlands Council.

“Developer fee” or “development fee” means the fee that
encompasses the developer’s overhead and profit, Certain
fees are subsumed within the developer fee—such as acquisi-
tion fees, compensation to the general partner, financial con-
sultants, employees of the developer, construction manag-
ers/monitors, clerk of the works, and syndicator-required con-
sultants. Professional fees not paid out of the developer fee
are the fees for the archilect, engineer, lawyer, accountant,
surveyor, appraiser, soil investigator, professional planner,
histerical consultant, and environmental consultant, (Tf there
are costs listed under the professional planner, the executed
contract shall be submitted. Only those costs NJHMFA de-
termines are for planning purposes shall be shown as a sepa-
rate line item.) All other consultant and professional fees shall
be included in the developer fee and are not allowed to be
shown as separate line items on the tax credit application;
otherwise, those fees shown separately will be added to the
developer fee line item,

The developer fee contained in the application shall be the
maximum fee (dollar amount) recognized by NJHMFA at the
time of cost certification so long as the project scope remains
the same.

Any fee paid to the developer in excess of the developer
fee, such as an acquisition fee, incentive developer fee, or
other pseudonym, shall be treated as a funding source and
may not be recognized as a use of funds,

To the extent there ts a reasonable expectation of repay-
ment (as evidenced by available cash flow and/or confirma-
tion by the applicant’s syndicator/investor or tax attorney),
the amount of developer fee aflowed for etigible rehabilitation
or new construction costs is limited to 15.00 percent of total
development cost excluding acquisition (that is, land and
building) cost, working capital, marketing expenses, escrows,
operating deficit reserves, step-in-the-shoes costs, and costs
associated with syndication. However, a developer fee of up
to 20.00 percent of total development cost excluding acquisi-
tion (that is, Jand and building) cost, working capital, market-
ing expenses, escrows, operating deficit reserves, step-in-the-
shoes costs, and costs associated with syndication is allowed
for the following types of housing:

1, Scattered site single-family detached or duplex
housing;

2. Projects of 25 units or less; or

3. Supportive Housing Cycle projects.

Supp. 3-4-24

The nen-deferred portion of the developer fee shall not ex-
ceed 8.00 percent {13.00 percent for the three types of hous-
ing referenced at 1, 2, and 3 above) of total development cost
excluding acquisition cost, working capital, marketing ex-
penses, escrows, operating deficit reserves, step-in-the-shoes
costs, and costs associated with syndication.

A developer fee of up to 4.00 percent shall be permitted for
building acquisition costs, but the non-deferred portion shall
not exceed 2,00 percent. The cost of acquiring a building
shall not be allowed in the calculation of the developer fee if
the acquisition is between related parties. A related party, as
used in this definition, means a relationship between parties
when there is a spousal or family relationship, parent-
subsidiary relationship, or where owners, officers, directors,
partners, stockholders, or members of one business entity
hold a 10.00 percent or more interest in the other business
entity.

*Eligible basis limits” are limitations on total eligible basis
{except for projects in the Supportive Housing Cycle or those
projects that receive credits from volume cap). A project
whose total eligible basis exceeds its applicable eligible basis
limit may participate in the tax credit program; however, the
maximum amount of credits allowed to the project will be
limited to the amount of the eligible basis limit applicable to
the project. The eligible basis limit is not a per se limit on
eligible basis as defined in the Code but is a mechanism that
facilitates NJHMFA’s exercise of its authority to limit tax
credits to what is necessary to finance projects. See Code
Section 42(m). The eligible basis limits are listed in the appli-
cation and may change as market conditions dictate. For all
projects receiving credits from the State housing credit ceil-
ing, NJHMFA shall also limit the eligible basis used for cal-
culating the tax credit in the following manner:

1. A maximum of three percent per annum construction
loan interest on unamortized, soft financing shall be recog-
nized in eligible basis; and

2. Duplicative professional costs shall not be recog-
nized in eligible basis. For example, for HOPE
VI/Replacement Housing projects in which both the public
housing authority and the developer retain their own con-
struction managers, architects, engineers, etc., only the fees
for services retained by the developer shall be recognized
in eligible basis.

“BEquity range” means the range of tax credit pricing that
NJHMFA shall utilize in its needs analysis. The equity range
is listed in the application and may change as market condi-’
tions dictate.

*Hackensack Meadowlands District” means land subject to
the jurisdiction of the New Jersey Sports and Exposition Au-
thority (NJSEA) pursuant to the Hackensack Meadowlands
Agency Consolidation Act, N.LS.A. 5:10A-1 et seq.
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“Highlands Council” means the Highlands Water Protec-
tion and Planning Council established by section 4 of the
Highlands Water Protection and Planning Act (“Highlands
Act™), N.JLS.A. 13:20-4,

“Highlands Development Credit Receiving Area” means an
area designated by the Highlands Council for the receipt of
Highlands Development Credits under the Highlands Transfer
of Development Rights Program authorized under section 13
of the Highlands Act, N.J.S.A., 13:20-13.

“Highlands Redevelopment Area” means a land area des-
ignated as such by the Highlands Council that is a brownfield,
grayfield, and/or other previously developed area within the
Highlands Region that is suitable for development.

“Historic building(s)” means any building or buildings that
meet one or more of the following criteria:

1. Building(s) listed on the New Jersey or National
Register of Historic Places either individually or as a con-
tributing building to a historic district;

2. Building(s) that have been issued a Determination of
Eligibility by the Keeper of the National Register of His-
toric Places;

3. Building(s) identified as a contributing building to
Local Historic Districts that have been certified by the
Keeper of the National Register as substantially meeting
the National Register Criteria; or

4, Building(s) with a State Historic Preservation Of-
ficer Opinion or Certification that the property is eligible to
be listed on the National Register of Historic Places either
individually or as a contributing building to a historic dis-
trict.

“Homeless Management Information System” or “HMIS”
means the system used in New Jersey to record and analyze
client, service, and housing data for individuals and families
who are experiencing homelessness or at risk of experiencing
homelessness, as required pursuant to the McKinney-Vento
Homeless Assistance Act of 1987,

“HUD” means the United States Department of Housing
and Urban Development.

“Tndividuals and families who are homeless” means any
individual or family who does not have stabie housing. In
addition, depending on the funding sources, individuals com-
ing out of a State psychiatric hospital, transitional living pro-
gram, halfway house, jail, or a correctional facility with no
place to live upon release may be considered homeless.

“Individuals in treatment for substance abuse” means any
individual who is a client of programs funded and/or licensed
by the New Jersey Department of Human Services, Division
of Mental Health and Addiction Services.

“Individuals with developmental disabilities” means any
individual with a severe, chronic disability that is attributable
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to a mental or physical impairment or combination of mental
or physical impairments, is manifested before the person at-
tains 22 years of age, and is likely to continue indefinitely.
The disability results in substantial functional limitations in
three or more of the following areas of major life activity:
self-care, receptive and expressive languages, learing, mo-
bility, self-direction, capacity for independent living, and
economic sufficiency; and reflects the person’s need for a
combination and sequence of special, interdisciplinary, or
generic care, treatment, or other services that are of lifefong
or extended duration and are individually planned and coor-
dinated.

“Individuals with mental illness” means any individual
with a mental illness as that term is defined at N.J.S.A. 30:4-
27.2, incorporated herein by reference, as amended and sup-
plemented, and/or any individual with a mental illness eligi-
ble for housing or services funded by the Division of Mental
Health and Addiction Services in the New Jersey Department
of Human Services.

“Individuals with physical disabilities” means any individ-
ual who, because of a physical condition, needs affordable
housing with supportive services, including assistance with
three or more activities of daily living (that is, bathing, dress-
ing, using the toilet, eating, and getting in or out of a bed or
chair), to live independently in community settings.

“Individuals with special needs” means:

1. Individuals with mental illness;

2. Individuals with physical disabilities;

3. Individuals with developmental disabilities;
Victims of domestic violence,

Ex-offenders and youth offenders;

Runaway and homeless youth;

4

5

6. Youth aging out of resource family care;

7

8. Individuals and families who are homeless;
9

Pisabled and/or homeless veterans;
10, Individuals with AIDS/HIV;
11. Individuals in treatment for substance abuse; and

12, Individuals in other emerging special needs groups
identified by State agencies.

“Large family unit” means a unit within a non-age-
restricted project with three or more bedrooms. For every
three bedrooms, there must be at least 1.5 bathrooms. A
three-bedroom unit must measure no less than 950 square
feet. A four-bedroom unit should measure no less than 1,150
square feet. (Excluded from the calculation are common halls,
stairways, unfinished basements and attics, garages, balco-
nies, and porches.) Developments must be structured in con-
junction with realistic market demands (that is, if a develop-
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er’s market analysis does not show a need or demand for all
three-bedroom units, the developer should not be developing
all three-bedroom units).

“LIHTC project” means a project participating in
NJHMFA’s Low-Income Housing Tax Credit Program.

“Low-density” means a building having one to four resi-
dential floors or stories.

“Minimum rehab project” means any project undertaking
only a minimum amount of rehabilitation, Minimum rehab is
defined as construction cost totaling less than $30,000 per
unit. Minimum rehab projects are eligible to apply only in the
Supportive Housing Cycle. NJHMFA shall utilize an amount
not less than 33.33 percent of developer fee based on building
acquisition costs as a funding scurce in its evaluation required
at 26 U.5.C. § 42(m),

“Municipal Revitalization Index” or “MRI” means the
Municipal Revitalization Index Distress Score by which New
Jersey’s municipalities are ranked according to 10 separate
indicators that measure diverse aspects of social, economic,
physical, and fiscal conditions. Each municipality in the State
receives a composite score and ranking, ranging from the
most distressed {ranking number 1) to the least distressed
{ranking number 564). The MRI is available at
https://www .nj.gov/dcashome/MuniRevitindex.html.

“Neighborhood Revitalization Plan” means a plan, as fur-
ther defined at N.ILA.C. 5:47-3, for the preservation or revi-
talization of an eligible neighborhood.

“NIHMFA” means the New Jersey Housing and Mortgage
Finance Agency.

“Passive House™ is a design standard that achieves thermal
comfort with minimal heating and cooling by using insula-
tion, air-tightness, appropriate window and door design, ven-
tilation systems with heat recovery, and the elimination of
thermal bridges, resulting in significantly lower-than-average
energy usage and utility costs. In order to meet the Passive
House standard, a project must be certified as such by either
the Passive House Institute U.S. (PHIUS) or the Passive
House Institute (PHI).

“Pinelands Commission™ means the Pinelands Commission
created by section 4 of the Pinelands Protection Act, N.J.S.A.
13:18A-4.

“Preservation project” means an existing housing project
that is at least 50 percent occupied and is at risk of losing its
affordability controls or at risk of losing its Tevel of afforda-
bility. In order to qualify for the preservation set-aside, the
proposal must be for the rehabilitation of at least 75 percent
of the affordable units and no new construction of units is
permitted. The application shall include the following:

1. Documentation that the property is at risk of losing
its affordability controls or level of affordability;
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2, An agreement precluding the involuntary displace-
ment of any existing resident (other than for good cause)
and, in the case of scattered site projects, a copy of the re-
location plan for over-income residents;

3. Documentation of how rents will remain at or near
existing levels;

4. Utilization of an applicable fraction based on an
analysis of both the income levels of existing residents and
the market analysis required under N.LA.C. 5:80-
33.12(c)lii; and

5. A capital needs assessment certified by the project
architect which illustrates that the proposed rehabilitation
meets identified critical repair items and 12-month physical
needs.

“Public transportation” means any mode of transit availa-
ble to the general public with fixed fares and daily scheduled
service with no seasonal interruption. At a minimum, public
transportation shall operate Monday through Friday and pro-
vide regularly scheduled service during commuter hours (de-
fined as daily service at least once between 6:30 A.M. to 9:30
A M. and at least once between 3:00 P.M. to 6:00 P.M.}.

“Qualified Census Tract,” as defined in Section
42(d)(5XC) of the Code, means a census tract designaied by
the Secretary of HUD in which 50 percent or more of house-
holds have an income less than 60 percent of the area median
gross income or in which there exists a poverty rate of 25
percent or greater.

“Qualified nonprofit organization” means, pursuant to Sec-
tiont 42(h)(5)(B) of the Code, an entity that owns an interest in
the project (directly or through a partnership)} and materially
participates (within the meaning of Section 469(h) of the
Code) in the development and operation of the project
throughout the compliance period and is not affiliated with or
controlled by a for-profit organization,

1. Section 42(h)(5)(C) defines a qualified nonprofit or-
ganization as follows:

“(i) Such organization is described in paragraph (3)
or (4) of Section 501(c) and is exempt from tax under
Section 501(a);

(ii) Such organization is determined by the State
housing credit agency not to be affiliated with or con-
trolted by a for-profit organization; and

(iif) 1 of the exempt purposes of such organization
includes the fostering of fow-income housing.”

2. Section 42(h){5)(D) describes how certain subsidiar-
ies meet the definition of a qualified nonprofit organization
as follows:

“(i) In general. For purposes of this paragraph, a
qualified nonprofit organization shall be treated as satis-
fying the ownership and material participation test of
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subparagraph (B) if any qualified corporation in which
such organization holds stock satisfies such test.

(ii} Qualified corporation. For purposes of clause (i),
the term ‘qualified corporation’ means any corporation if
100 percent of the stock of such corporation is held by 1
or more qualified nonprofit organizations at all times
during the period such corporation is in existence.”

The nonprofit points are available exclusively to Section
501{c}3) or (4) housing sponsors comprising at least 50 per-
cent of the general partner interest in the final ownership enti-
ty (the limited partnership). Limited liability companies and
limited Hability partnerships are not eligible for the nonprofit
pomis.

In order to qualify for the nonprofit points, the application
shall include:

1. A fully executed Nonprofit Certification;

2. The IRS determination letter granting tax-exempt
status under Code section 501(c)(3) or 501(c)(4);

3. The by-laws or articles of incorporation of each gen-
eral partner, which clearly state that one of the exempt pur-
poses of said organization includes the fostering of low-
income housing; and

4, If applicable, the contract establishing a turnkey re-
lationship or joint vemture agreement that clearly defines
the nonprofit’s ownership interest and participation in the
development and operation of the project.

When the project is placed in service, the owner shall be
required to provide a written legal opinion attesting that nei-
ther the for-profit developer with a financial interest in the
project nor any member of the investor limited partner is or
has been a member of the qualified nonprofit organization’s
board of directors.

“Ready to grow area” means an area that has the capacity
for growth and has received recognition from the State of this
capacity, either through a planning process or through docu-
mentation that adequate water supply and wastewater infra-
structure are available to serve the project. A project shall be
considered to be in a ready to grow area if it is located within
at least one of the areas designated at 1 and 2 below by the
tax credit application deadline:

1. A smart growth area or, alternatively, an area suita-
ble for growth as may he defined when the State Planning
Commission revises and readopts the State Strategic Plan
and adopts regulations to refine this definition-as it pertains
to Statewide planning areas; and

2. An area that has the water and wastewater capacity
and infrastructure to serve the project and that also has at
least one of the features at 2i through vi below:

i.  Is aredevelopment project;
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ii. Is located within a previously Designated Center
on the State Plan Policy Map;

iii. Is located within a municipality whose master
plan has received Plan Endorsement from the State
Planning Commission and the project is consistent with
the housing element within the endorsed master plan;

v, Contains a site with an existing building footprint
within which the project will be built;

v. Is located within a designated Highlands Rede-
velopment Area, a Designated Highlands Center, or a
Highlands Development Credit Receiving Area; or

vi. Is located within an area identified for develop-
ment andfor redevelopment within the Hackensack
Meadowlands District as shown on the Hackensack
Meadowlands District Official Zoning Map, as amended
and supplemented by the NISEA.

“Redevelopment project” means a project fully located
within a “redevelopment area” or “area in need of redevel-
opment” or a “rehabilitation area”™ or “area in need of reha-
bilitation,” as those four terms are defined in the Local Rede-
velopment and Housing Law at N.LS.A. 40A:12A-3, or with-
in the boundary of an approved “neighborhood revitalization
plan,” as defined in the Neighborhood Revitalization State
Tax Credit Act at N.J.S.A. 52:27D-491. No later than the
application deadline, the redevelopment plan must be adopted
by the municipal governing body or the neighborhood revital-
ization plan must be approved by the Commissioner of DCA.
The project must further the approved plan’s goals and objec-
tives.

“Rehabilitation” or “rehab” means the repair, renovation,
alteration, or reconstruction of any building or structure.

“Related party” means a relationship between parties when
there is a spousal or family relationship, parent-subsidiary
relationship, or where owners, officers, directors, partners,
stockholders, or members of one business entity hold an in-
terest of 10 percent or more in the other business entity.

“Retention factor” means an increase to the base of the eg-
uity range used to calculate the value of the tax credits.
NIJHMFA will add a retention factor to non-syndicated tax
credit projects, or projects where the general partner (and/or
related entity) will retain at least a 2.00 percent ownership
interest. For projects where the general partner’s ownership
interest is between 2.01 and 5.00 percent, $.05 shall be added
to the base of the equity range. If the general partner’s owner-
ship interest is 5.01 to 49.99 percent, $0.10 shall be added to
the base of the equity range. If the general partner’s owner-
ship interest is at least 50.00 percent, $0.20 shall be added to
the base of the equity range.

“Scattered site project” means a project that consists of
buildings that are not all proximate to one another, that is
financed pursuant to a common financing plan, and in which
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100 percent of the residential rental units are rent-restricted
within the meaning of section 42(g)(2) of the Code.

“Senior project” means “housing for older persons” as de-
fined at Section 807(b}(2) of the Fair Housing Act, 42 U.S.C.
§ 3607, as it may be amended. In order to be eligible for the
Age-Friendly Senior Cycle, the project must meet one of the
three categories of exempt “housing for older persons” as
defined by the Fair Housing Act:

L. At least 80 percent of the occupied units in the build-
ing are occupied by at least one person 55 years or older
and the property is clearly intended for older persons as ev-
idenced by policies and procedures that demonstrate the in-
tent that the property be housing for older persons (55
years and older);

2. All the residents are 62 or older; or

3. Housing that the Secretary of HUD has designated
as housing for older persons.

The familial status provisions of the Fair Housing Act pro-
hibit discrimination against households with children under
18. This protection extends to pregnant women, foster fami-
lies, legal guardians, and those in the process of obtaining
guardianship of or of adopting minor children. The only ex-
ception to this prohibition against discrimination based on
familial status is for property that qualifies under a Fair Hous-
ing Act exemption as “housing for older persons.”

Refusing to rent to households with children is allowed un-
der the exemption for housing for older persons as long as the
age resfrictions are met. Accordingly, in these properties,
managers must verify the age of residents. Age verification
documentation must be available on site; failure may lead to a
loss of the exemption. For questions about whether a property
qualifies for the exemption as housing for older persons, a
fair housing attomey or other fair housing professional should
be consulted.

“Services for Independent Living (SIL) Program’ means a
program established at NJHMFA to enhance the quality of
life for residents living in NJTHMFA-financed senior housing
developments.

“Smart growth areas” means areas that promote growth in
compact forms and protect the character of existing stable
conununities. A compact form of development combines an
efficient use of land, natural resources, and public services.
An area shall be considered to be a smart growth area if it is
within Plamning Area 1, Planning Area 2, or within a Desig-
nated Center on the State Plan Policy Map, In the Pinelands
Area, an area shall be considered a smart growth area if it is
within a Regional Growth Area, a Pinelands Village, or a
Pinelands Town,

For more information on whether a project is located with-
in a smart growth area, visit the site evaluator website at
https://njogis-newijersey.opendata.arceis.com/datasets/dosopa::
new-jersey-smartgrowth-areas/explore or contact NJHMFA.
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“Social service coordinator” means a person who is re-
sponsible for linking the residents of a tax credit property to
appropriate supportive services. The major functions of the
social service coordinator include, but are not lmited to:

1. Providing case management services to the residents
and/or providing linkages to community resources by
providing a signed agreement between the parties;

2. Providing information-and referrals to residents on
programs and resources at focal, State, and Federal levels;

3. Imterviewing and screening residents for eligibility
for programs and entitlements and assisting with applica-
tion procedures;

4, Assessing the needs of residents, including physical,
mental, social, and financial needs, and developing a plan
for service deiivery;

5. Monitoring and evaluating service delivery, and re-
assessing as necessary;

6. Establishing links with agencies and service provid-
ers;

7. Serving as residents’ advocate/liaison; and

8, Planning and implementing monthly programs and
activities to meet the needs of residents, including estab-
lishment of social, educational, and recreational programs.

“Social services plan” means a description of the scope of
social and support services to be provided for supportive
housing projects and supportive housing units set aside within
family and senior projects, including a staffing plan and how
the services will be delivered and funded. The services must
be affordable and appropriate to the target population to the
satisfaction of NJHMFA, available and accessible to the pro-
ject’s tenants, and the social service provider must have the
capacify to perform such services. The social services plan
must address the support service needs of the target popula-
tion(s) and may include a range of services across a wide con-
tinuum of care and intensity appropriate to the target popula-
tion(s). Appropriate and needed services must be supported
by evidence-based practice, research, and/or direct practice
experience. Each special needs tenant does not have to utilize
all of the services provided by the project; however, the ser-
vices must be available. The social services plan shall ad-
dress, but is not limited to, the following items:

1. Hiring a social service coordinator. If a social ser-
vice coordinator is being provided through a third party,
then a signed agreement between the two parties is re-
quired, and the coordinator must be dedicated to the tax
credit project for a reasonable amount of hours based on
the number of supportive housing units in the project (gen-
erally 20 hours per week). For projects that have set aside
five percent of the units for supportive housing units, a
minimum of five hours per week is required (at least 10
hours per week is recommended);
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2. A description of the targeted population(s), includ-
ing criteria that will qualify proposed tenants for the sup-
portive housing units and expected support services that are
likely to be required;

3. A description of the proposed services, inchuding
how services respond to tenant needs, how services will be
funded, and service focation ( on-site or in the community);

4, A description of how services will be coordinated or
made available to all special needs tenants, including a list-
ing of referral sources; and

5. A description of tenant/landlord relationships, in-
cluding roles of the service provider and developer in ten-
ant/landlord relationships, how prospective tenants will be
recruited, screened, and selected, and the plan for problem
resofution to minimize evictions for supportive housing
tenants.

Social service coordinator, case manager, and linkages co-
ordinatot/provider are not counted as separate and distinct
services, NJHMFA shall view these services as all being part
of the same service.

“Sponsor-based rental assistance” means rental assistance
that is provided to a sponsor from the HUD McKinney-Vento
Programs or other government sources.

“Sponsor certification” means the certification signed by
the developer(s), appHcant(s), and general partner(s) submit-
ted at application, reapplication, carryover request, or IRS
Form 8609 request that identifies the anticipated or actual
date the project is placed in service. The certification shall
also include a signed breakdown of costs and basis and a
statement whereby the owner agrees to abide by the low-
income housing tax credit requirements of the Code and a
statement, under penalty of perjury, that the information con-
tained in the certification ts true and complete.

“Start construction” means to issue a notice to proceed to a
project’s contractor, mobilize equipment on the site, and
physically commence construction/site work, It is the respon-
sibility of the developer and contractor to ensure that all ap-
plicable focal and State permits, Federal approvals, inspec-
tions, surveys, and/or reports have been received before work
has commenced. NJHMFA reserves the right to conduct a site
inspection to ensure the timely start of construction.

“State Planning Commission” means the New Jersey State
Planning Commission established in the executive branch of
State Government pursuant to N.J.S.A. 52:18A-197.

“Substantially incomplete” means an application with a to-
tal of three or more defects as described at N.J.A.C. 5:80-
33.11(¢)1 and 3 or an application with a total of six or more
defects as described at N.JLA.C. 5:80-33.11(¢c)I, 2, and 3. An
application deemed to be substantially incomplete is not eli-
gible for the 48-hour period to cure such defects at N.JLA.C.
5:80-33.1k(c).
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“Successfully developed and operated” means a tax credit
project with no uncorrected HUD Form 8823s that has
achieved 93-percent occupancy and has maintained a perma-
nent debt service coverage ratio of at least 1.15 percent for six
consecutive months during the project’s most recent full fis-
cal year preceding the application deadline.

“Supportive housing marketing plan” means a marketing
plan that contains a list of State- and community-based organ-
izations that serve the target population the sponsor is plan-
ning to house, as well as a detailed kst of referral sources for
tenant applications.

“Supportive housing population needs analysis” means a
needs analysis conducted by the applicant and/or social ser-
vices provider that demonstrates the current and projected
need and demand for housing for the targeted population(s).
A supportive housing population needs analysis shall address
the following:

1. The scope of the current and I5-year projected need
of the target population(s) for supportive housing;

2. Define the market area, inchuding sources of refer-
rals for supportive housing;

3. Current and estimated population needs assessment
for the defined market area. Applicants can obtain this in-
formation from Federal, State, and local agencies and
sources;

4, The estimated time it will take to fill the units;

5. The estimated income and sources of income for the
target population(s); and

6. The number of supportive housing and other types of
designated housing serving the target population(s) in the
defined market area.

“Supportive housing project” means a project that shall
rent a minimum of 25.00 percent of the total project units to
individuals with special needs. At a minimum, a supportive
housing project must have a social service coordinator and a
social services plan that addresses the needs of the identified
special needs population. If a social service coordinator is
being provided through a third party, then a signed agreement
between the two parties is required and the coordinator must
be dedicated to the tax credit project for at least 20 hours per
week. Special needs populations include individuals and fam-
ilies who are in need of certain types of homes and/or com-
munity-based supportive services, usually on an ongoing ba-
sis, in order to remain capable of independent living in com-
munities. Supportive services range across a wide continuum
of care (such as meal preparation, assistance with houseclean-
ing, etc.) to high level (such as substance abuse and mental
health supports) to medically intense (such as skilled nursing)
and will vary from person to person depending on their par-
ticular physical, psycho-social, and/or mental limitations, and
may vary for one person over time. Each special needs tenant
does not have to utilize all of the services provided by the
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project; however, the services must be available. If tenants
are not utilizing the services that are available, NJHMFA may
call into question whether the project is serving a special
needs population.

Examples of supportive services include, but are not lim-
ited to, the following:

1. Social service coordinator/case manager;
2. Counseling and crisis intervention;
3. Health care advocacy and linkages;

4. Assistance with activities of daily living and/or in-
strumental activities of daily living;

5. Entitlement counseling and advocacy;

Employment counseling and training;

6
7. Home-based personal or medical assistance;
8. Skilled nursing;

9

Meals preparation;
10. Housekeeping;
11. Substance abuse and mental health supports; and
12. Child care/adult day care.

“Supportive housing unit” means a unit within a project
that is rented to an individual with special needs, with a social
service coordinator, a supportive services plan that addresses
the needs of the identified special needs population, and the
provision of supportive services, just as with supportive hous-
ing projects.

“Targeted Urban Municipalities” or “TUMs” means those
urban municipalities designated by the following factors:
MRI, population, and housing density, relying on the most
recent data from the U.S. Census Bureau, NJUMFA shall
publish annually a list of the New Jersey municipalities that
are designated as TUMs.

“Total development cost” or “total project cost” means the
cost 1o complete the development of a proposed project.

“Transit-oriented development” or “TOD” means a mixed-
use development within walking distance (1/2 mile) of a rail,
light rail, subway, ferry, or major bus corridor station.

“Transit Village” means a community served by bus, train,
light rail, or ferry that has been designated as such by the
State’s Transit Village Task Force pursuant to criteria availa-
ble at https://www.state.nj.us/transportation/community/
village/eriteria.shtm. The Transit Village Initiative is de-
signed to spur economic development, urban revitalization,
and private-sector investment using access to transit as an
asset. The New Jersey Department of Transportation coordi-
nates the Task Force composed of various State agencies that
review municipal applications and make recommendations.
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Transit Villages must be designated by the tax credit applica-
tion deadline.

“Uncorrected noncompliance” means any one of the fol-
lowing that was reported to the owner by NJHMFA. With
respect to the point category only, this refers to noncompli-
ance that remains uncorrected as of the date of the tax credit
application deadline or the correction date set forth in the
formal notice of non-compliance, whichever occurs later:

1. A violation of State or local building codes or health
ordinances;

2. Failure of one or more major systems (for example,
roof, HVAC, elevators, plumbing, or electric);

3. Failure to fulfill any Qualified Allocation Plan pro-
visions as represented by an owner in a project’s New Jer-
sey LIHTC application; or

4. Failure of the owner to complete and fully execute
the Deed of Easement and Restrictive Covenant for Ex-
tended Low-Income Occupancy.

Owmers shall be notified of the noncompliance by either a
formal notice of noncompliance or by the non-issuance of the
IRS Form 8609.

“Urban transit hub” means a property defined and desig-
nated as such by the New Jersey Economic Development
Authority pursuant to the Urban Transit Hub Tax Credit Act,
N.JS.A. 34:1B-207 et seq.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.J.R. 1441(a), 20 N.L.R. 2818(a).

Added “COAH”, “Density bonus”, “Desigrated center”, “Develop-
mentally disabled”, “Eligible basis limits”, “High-rise”, “HUD", “Inclu-
sionary development”, “Low-rise”, “Mid-rise”, “Retention factor”, and
“Uncorrected noncompliance”; amended “COAH obligation™, “Court-
ordered obligation”, “De minimis award”, “Developer fee”, “Minimum
rehab project”, “Related party”, “Social services model”, and “Sponsor
certification”™; and deleted “After-school program”, “Day-care”, “Inter-
mediary fees”, “Partial allocation”, “Urban aid municipality”, and “Ur-
ban center”,

Amended by R.1998 d.279, effective June 1, 1998,
Seer 30 N.LR. 1132(a), 30 N.ER, 1978(a).

Rewrote the section.

Amended by R.1999 4.120, effective April 5, 1999,
See: 31 N.LR. 122(a}, 31 N.L.R. 860(a).

Substituted “clearly” for “already™ in the introductory paragraph; in
“COAH obligation” and “Court-ordered obligation”, deteted “to encour-
age family rental units in non-urban municipalities,” following “addi-
tion,” and substituted a reference to affordable rental units for a refer-
ence fo family rental units in the fourth sentences, and deleted former
sixth sentences; deleted “De minimis award”; in “Developer fee” or
“development fee”, rewrote the first paragraph; in “Eligible basis lim-
its”, deleted a reference to the Mixed Income Cycle; in “Qualified non-
profit organization”, rewrote the concluding paragraph; rewrote “Reten-
tion factor™; in “Social services model”, inserted **, appropriate” in the
second sentence of the introductory paragraph; in “Special needs pro-

ject”, substituted “tax credit units in the project to” for “total units in the

project for occupancy by” in the first sentence, and substituted “the tax
credit units to” for “their affordable units for occupancy by” in the third
sentence; inserfed “Supplemental award”, and rewrote “Uncorrected
noncompliance™,
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191{a), 32 N.LR. 1065(a).

Rewrote the section,
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Amended by R.2001 d.170, effective May 21, 2001,
See: 33 N.JLR. 932(a), 33 N.LR, 1573(b).

Added “Brownfield site”, “Mixed income project”, “NPP projects”,
“Preservation project”, “Qualified census tract”, “Substantially incom-
plete” and “Voluntary compliance with the courls™; and in “Scattered
site project”, deleted fast senfence.

Amended by R.2002 d.233, effective July 13, 2002,
See: 34 NULR. 1574(a), 34 N.IL.R. 241 7(a).

Rewrote the section.

Amended by R.2003 d.300, effective July 21, 2003,
See: 35 N.ILR. 1616(a), 35 N.I.R. 3298(b).

Rewrote the section.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).

Added definitions “At risk of losing its affordability controls,” “At
risk of losing its fevel of affordability” and “Supportive Housing pro-
jeot”; rewrote definitions “Brownfields site,” “Community revitalization
plan,” “Community service facility,” “Court-ordered obligation,” “Den-
sity bonus subsidy,” “Developer fee,” “Eligible basis limits,” “Frail
elderly,” “Minimum rehab praject,” “Mixed income project,” “Preserva-
tion Project,” “Qualified Census Tract,” “Qualified nonprofit organiza-
tion,” “Social service coordinator,” *Social services model,” “Sponsor
certification,” “Substantially incomplete” and “Voluatary compliance
with the courts”; deleted definition “Special needs project”.

Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.LR. 281(a), 39 N.I.R. 201 I(a).

In definitions “COAH obligation” and “Court-ordered obligation™, in-
serted the last sentence; added definition “Common area”; deleted defi-

nitions “High-rise” and “Mid-rise”; substituted definition “Low-density”
for “Low-rise”; in infroductory paragraph of definition “Preservation
Project”, substituted “Family, Senior and Final Cycles” for “Final Cy-
cle”; in paragraph 2 of definition “Preservation Project”, inserted “and,
in the case of scattered site projects, a copy of the relocation plan for
over-income residents”; and rewrote definition “Smart growth areas”.
Amended by R.2007 d.297, effective September 17, 2007,

See: 39 N.LR. 2302(a), 39 N.L.R. 3913(a).

Added definition “Ready to grow area”; and rewrote definition
“Smart growth areas”.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.LR, 839(a), 40 NLLR. 242%(b).

In definition “At risk of losing its affordability controls”, inserted the
last sentence; in definition “COAH obligation”, inserted & hyphen fol-
lowing “low”, inserted “or that is or will be included in a municipal
resolution of intent to petition COAH” and substituted “shall” for “may™
and “the” for “certain” preceding “requirements”; in definition “Com-
mon area”, updated the N.J.A.C. reference; in definition “Court-ordered
obligation”, inserted *“or if the project is included within a municipal
resolution of intent to file a declaratory judgment action with the court”,
substituted “shall” for “may” and substituted “the” for “certain” preced-
ing “requirements”; in definition “Density bonus subsidy”, deleted “enti-
ty with jurisdiction over the” preceding “municipatity” and deleted “(ei-
ther the Executive Director of COAH” following “municipality”, insert-
ed “, in the case of a court-ordered project,”, substituted “judge” for
“Judge” and “special master” for “Special Master” and deleted the clos-
ing parenthesis following “suit”; in the introductory paragraph of defini-
tion “Eligible basis limits”, substituted “/Replacement Housing Factor
funds” for “assistance”; in paragraph 2 of definition “Eligible basis lim-
its”, substituted */Replacement Housing projects” for “applications”,
rewrote definitions “Minimum rehab project”, “Scattered site project”
and “Social services plan”; substituted definition “Supportive housing
project” for definition “Supportive Housing project”; rewrote definition
“Supportive housing project”; and added definition “Supportive housing
population needs analysis”.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.LR. 917%{a), 41 N.L.R. 1994(a).

Rewrote the intreductory paragraph to definition “Community revital-
ization plan”; in the fourth paragraph of definition “Developer fee” in-
serted “or tax attorney™; in definition “Eligible basis limits”, rewrote the
introductory paragraph and parvagraph 1; deleted definitions “Equity
factor™, “Mixed income project”, and “School renaissance zone™; added
definitions “Equity range”, “Individuals and families who are homeless™,
“Individuals in treatment for substance abuse”, “Individuals with mental
illness™, “Individuals with physical or developmental disabilities”, “In-
dividuals with special needs” and “Start construction™; in definition
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“Preservation project”, in the introductory paragraph, deleted , currently
occupied” following “existing” and “in the Family, Senior and Final
Cycles” following “set-aside™ and inserted “that is at least 50 percent
occupied and is”, in paragraph 5, inserted “certified by the project archi-
tect”, and deleted the final undesignated paragraph; rewrote definitions
“Qualified nonprofit organization” and “Supported housing project”;
rewrote paragraph 3it of definition “Ready to grow area”; in definition
“Retention factor”, inserted “base of the” throughout and substituted
“range” for “factor” throughout; and in definition “Sponsor certifica-
tion™, substituted “developer(s)” for “developer”, “applicant(s)” for
“applicant™ and “partner(s)” for “partner”.

Amended by R.2011 d.239, effective September 6, 2011.

See: 43 N.LR, 917%(a), 43 N.LR. 2293(a).

Deleted definitions “COAH”, “COAH obligation”, “Community revi-
talization plan”, “Court-ordered obligation”, “Supportive housing popu-
lation needs analysis”, and “Voluntary compliance with the courts™; in
definition “Preservation project”, rewrote the introductory paragraph, in
definition “Qualified nenprofit organization”™, deleted “nonprofit set-
aside or” and “nonprofit set-aside and” preceding “nenprofit points”
throughout; in definition “Ready to grow area”, substituted “Draft Final”
for “Preliminary” in paragraph 2, and rewrote paragraph 3i; in definition
“Smart growth areas”, substituted “for Planning Advocacy” for “of
Smart Growth” in the second paragraph, and substituted “site evaluator”
for “smart growth locator” in the third paragraph; added definitions
“Redevelopment project”, * ‘Rehabilitation’ or ‘rehab’ ”, “Supportive
housing popufation needs analysis”, “Supporting housing unit”, and *
“Transit oriented development’ or “TOD’ *; and in definition “Uncor-
rected noncompliance”, deleted “o1™ at the end of paragraph 2, substitut-
ed *; or” for a period at the end of paragraph 3; and added paragraph 4.
Amended by R.2013 d.086, effective June 17, 2013,

See: 45 N.JL.R. 530(a), 45 N.J.R. 1511(a).

Added definitions “Center”, “Core”, “DCA™, “Designated Center”,
“Designated Highlands Center”, “Highlands Councii”, “Highlands De-
velopment Credit Receiving Area”, “Highlands Redevelopment Area”,
“Individuals with developmental disabilities”, “Individuals with physical
disabilities™, “Main Street Designated District”, “Meadowlands Com-
mission”, “Pinelands Commission”, “Services for Independent ‘Living
(SIL) Program”, “Sponsor-based rental assistance”, “State Planning
Commission”, “Supporting housing marketing plan”, “Targeted Urban
Municipalities”, “Total development cost”, and “Urban transit hub™
substituted definition “Density bonus” for definition “Density bonus
(subsidy)”; rewrote definitions * ‘Developer fee’ or ‘development fee’ ”,
“Eligible basis limits”, “Individuals and families who are homeless”,
“Individuals in treatment for substance abuse”, “Individuals with mental
illness”, “Preservation project”, “Ready to grow area”, “Redevelopment
project”™, “Retention factor”, “Smart growth areas”, “Social services
plan”, and “Supportive housing project”; and deleted definitions “Frail
elderly” and “Individuais with physical or developmental disabilities”.
Amended by R.2017 d.038, effective March 6, 2017,

See: 48 N.LR. 1989(a), 49 N.LR. 435(a).

Rewrote the section.

Amended by R.2019 d.058, effective June 3, 2019,
See: 50 N.LR. 2282(a), 51 N.LR. 833(a).

Rewrote the section.

Amended by R.2019 d.104, effective October 7, 2019,
See: 51 NLLR. 527(a), 51 N.LR. 1500(a).

In definition “Individuals with special needs”, substituted “resource
family™ for “foster™ in 6.

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 N.LR. 343(b).
Rewrote the section.

Case Notes

A developer’s receipt of any form of zoning relief or other accommo-
dation from a municipatity does not bar low income housing tax credits
against federal income taxes under the regulation that prohibits such
credits if the developer has received a density bonus subsidy to assist the
low or moderate income units in a project; the definition of “density
bonus subsidy” as a zoning change that increases permitted density re-
fers to the permitted density of housing units. In re Tax Credit of
Pennrose, 346 N.J.Super. 479, 788 A.2d 787,
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NIJHMFA shall establish funding cycles and the amount of
credits available in each cycle. They will be advertised on the
NIHMFA website at https:/nj.gov/dea’hmfa/ and in at least
five of the following newspapers: Atlantic City Press, The
Record, Newark Star Ledger, The Courier News, The Asbury
Park Press, The Camden Courier Post, South Jersey Times,
and The Times of Trenton. NJHMFA shall set the eligibility
cut-off dates in each year for receipt of completed applica-
tions. Applications shall be submitted to NJHMFA by 12:00
noon of the application deadline date in order to be consid-
ered for review. The application filing deadlines and the cred-
its available in each cycle shall be announced as early in the
year as possible. Reservations shall be announced approxi-
mately 120 days after the deadline for the cycle. NJHMFA
may adjust the number of cycles or adjust the award dates if
required by the timing of passage of Federal legislation or
adoption of IRS rules and regulations or for other compelling
circumstances, A project cannot compete in more than one
cycle simultaneousiy.

Application cycles

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 NLL.R. 1441(a), 29 N.LR. 2818(a).

Lowered maximum yearly credit allocation from $2,000,000 to
$1,500,000.

Amended by R.2001 d.170, effective May 21, 2001,
See; 33 N.LR. 932(a}, 33 N.I.R. 1573(b).

Inserted “Applications shall be submitted to NJHMFA by 12 noon of
the application deadline date in order to be considered for review”.
Amended by R.2002 d.233, effective July 15, 2002,

See: 34 N.IR. 1574(a), 34 N.JR. 2417(a).

Inserted “as early in the year as possible. Reservations shall be an-
nounced” following “shall be announced” in the fifth and sixth sentenc-
es; deleted the last sentence.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.1R. 1432(a),

Added the NJHMFA website and narrowed the advertisements fo at
least five of the listed newspapers.

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.L.R. 1989{a), 49 N.L.R. 435(a).

Substituted “South Jersey Times™ for “Bridgeton Evening News”, and
inserted “of Trenton™,

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR, 779(a), 56 N.J.R. 343(b).

Deleted “Each year, ™ from the beginning of the first sentence, updat-
ed the website, substituted *12:00™ for “12™ and “120” for *90”, and
deleted “(or the next business day if the 90th day is a weekday or holi-
day)” preceding “after”.

5:80-33.4 Tamily Cycle

{a) Non-age-restricted developments may apply to this cy-
cle. Not less than 50 percent of the total credits awarded in
the Family, Age-Friendly Senior, and Supportive Housing
Cycles will be available in the Family Cycle, and the maxi-
mum annual allocation of credits to any one development
competing in this cycle is $2,000,000. Total development
costs shall not exceed $317,625 per unit for buildings of one
to four residential stories, $346,500 per unit for buildings
with five or six residential stories, and $375,375 per unit for
buildings with over six residential stories, excluding capital-
ized permanent reserves, non-basis-eligible off-site improve-
ments, up to $10,000 per unit and $400,000 maximum for an
integrated community center or social service space or up to
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$10,000 per unit and $800,000 maximum for a stand-alone
community or social service building (subject to third-party
cost certification), required deferred developer fee, if any, and
either up to $15,000 per unit for adaptive reuse projects or up
to $7,500 per unit for projects achieving the Passive House
standard, For adaptive reuse projects, NJTHMFA will perform
a site inspection to assess the amenability of conversion to
multifamily housing. Additionally, the development, design,
and construction teams must demonstrate successful experi-
ence with the established methodologies required to produce
an adaptive reuse project. If muitiple tranches of this cycle
are awarded, all set-asides for this cycle will be applicable to
each tranche. Minimum rehab projects are not eligible to ap-
ply in this cycle. Unless market area demographics and/or
financial feasibility demonstrate otherwise, all non-age-
restricted projects (except preservation and historic rehabilita-
tion projects) must adhere to the following minimum bed-
room distributions: the combined number of efficiency and
one-bedroom tax credit units shail be no greater than 20.00
percent of the tax credit units; at least 30.00 percent of the tax
credit units shall be two-bedroom units; and at least 20.00
percent of the tax credit units shall be three-bedroom units.
There are two set-asides in the Family Cycle:

1. Mixed-Income set-aside: The first reservation of
credits from the Family Cycle shall be awarded to one pro-
ject that contains up to 55 percent affordable units and is
located outside of a Targeted Urban Municipality. Up to
330,000 in credits per tax-credit-eligible unit are available
and the maximum annual allocation of credits is
$2,000,000. The limits on total development costs do not
apply to this set-astde. The project’s market study as pro-
vided for at N.JLA.C. 5:80-33.12(c)1ii shall clearly demon-
strate that the tax credit units in the project provide a min-
imum 20-percent market advantage compared to compara-
ble market-rate units. The project shall achieve a minimum
of 65 percent of the maximum score under the ranking cri-
teria established at N.J.A.C. 5:80-33.15, including the max-
imum points stipulated at N.JLA.C. 5:80-33.15(a)!i, regard-
ing extended affordability; 5:80-33.15(a)11i, regarding site
selection; 5:80-33.15(a)14ii, regarding proximity to public
transportation; and 5:80-33.15(a)14i#, regarding high-
performing schools. Should multiple projects be deemed
eligible at the same Tax Credit Committee meeting, credits
shall be awarded in accordance with the tichreaker at
N.JA.C. 5:80-33.19(a)1. If, because of tack of demand, the
mixed-income set-aside is not utilized, the credits therein
shall be released into the Family Cycle.

2. Preservation set-aside: The second and third reserva-
tions of credits from the Family Cycle shall be given to the
two highest-ranking eligible applications from preservation
set-aside projects. The maximum annual allocation of cred-
its to developments competing in this set-aside is
$1,400,000. If, because of lack of demand, the preservation
set-aside is not utilized, the credits in the preservation set-
aside shall be released into the Family Cycle.
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(b} Projects that receive negative points pursuant to
N.LA.C. 5:80-33.15(a)15, 17, 18, 19, or 20 shall not be eligi-
ble to compete in any set-aside.

(c) Reservations shall first be awarded to the highest-
ranking eligible projects qualifying for the mixed-income and
preservation set-asides. Thereafter, reservations shall be
awarded to the highest-ranking eligible projects under the
scoring and ranking criteria at N.J.A.C. 5:80-33.15. To ensure
equitable distribution if there are both excess demand and
multiple ranking eligible applications from a single munici-
pality, NJHMFA shall fund no more than two projects per
year from the same municipality with a population of less
than 100,000 and no more than three projects per year from
the same municipality with a population of 100,000 or more
based on the most recent American Community Survey Table
DP05 (ACS 5-Year Demographic and Housing Estimates),
U.8. Census Bureau (however, projects funded through the
Supportive Housing Cycle will not be included in this count).
To ensure equitable distribution if there are both excess de-
mand and multiple ranking eligible applications from a single
developer, NJHMFA shall fimd no more than three projects
per year from the same developer/general partner/managing
member. Funding of projects shall be prioritized in the fol-
lowing manner: the highest-ranking eligible project(s) in the
Family Cycle, followed by the Age-Friendly Senior Cycle,
NJHMFA will accept only one application per develop-
er/general partner/managing member per municipality in the
Family Cycle,

{d) For the duration of the time period in which NJHMFA
is accepting project applications to award the $305,000,000 in
Federal “Coronavirus State Fiscal Recovery Fund” dollars
appropriated to the Affordable Housing Production Fund
{AHPF) pursuant to P.L. 2022, c. 49, or until December 31,
2025, whichever comes sooner, the following shall apply:

I. Approximately 60 percent of the credits (inclusive of
all set-asides and ail credits awarded under the Mixed-
Income Reserve established at N.JA.C. 5:80-33.8(a)3)
shall be made available to projects in Targeted Urban Mu-
nicipalities {TUMs), seeking to maintain a lower constraint
of'not less than 50 percent,

2, The remaining credits shall be allocated to projects
in the remainder of the State (non-TUM areas), provided
NJHMFA receives a sufficient number of eligible applica-
tions from non-TUM areas to result in these approximate
allocation percentages.

3. As the doliar amounts of certain awards may skew
percentages, thus making it difficult or impossible to main-
tain strict allocation percentages, NJHMFA reserves the
right in its sole discretion to allocate awards among pro-
jects in TUMSs and non-TUM areas to best attain the objec-
tive set forth in this subsection,

(¢) Following the termination of the time period in which
NIHMFA accepts project applications to award the
$305,000,000 in Federal “Coronavirus State Fiscal Recovery
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Fund” dollars appropriated to the AHPF, or after December
31, 2025, whichever comes soonet, the following shall apply:

1. Approximately 40 percent of the credits (inclusive of
all set-asides and all credits awarded under the Mixed-
Income Reserve established at NJA.C. 5:80-33.8(a)3)
shall be made available to projects in TUMs, seeking to
maintain a lower constraint of not less than 35 percent.

2. The remaining credits shall be allocated to projects
in the remainder of the State (non-TUM areas), provided
NJHMEA receives a sufficient mumber of eligible applica-
tions from non-TUM areas to result in these approximate
allocation percentages.

3. As the doHar amounts of certain awards may skew
percentages, thus making it difficult or impossible to main-
tain strict allocation percentages, NJHMFA reserves the
right in its sole discretion to allocate awards among pro-
jects in TUMs and non-TUM areas to best attain the objec-
tive set forth in this subsection.

Amended by R.1997 d.284, effective July 7, 1997. :
See: 20 NLLR. 1441(a), 29 N.LR., 2818(a). ’

In (a)}, substituted reference to municipalities on the Urban Cycle List
for reference specifying types of municipalities.
Amended by R.1998 d.279, effective June 1, 1998,
See: 30 N.LR. 1132(a), 30 N.LR. 1978(a).

In (a), inserted a reference to HOPE VI funding in the introductory
paragraph and inserted “that are part of an approved neighborhood plan”
preceding “within targeted neighborhoods™ in 1.

Amended by R.1999 d.120, effective April 5, 1999,
Seer 31 N.ILR. 122(a), 31 N.JLR. 860(a).

In (a)3, inseried a reference to nonprofit points in the last sentence.
Amended by R.2000 d.132, effective March 20, 2000.

See: 32 N.J.R. 19K{a), 32 N.I.R. 1065(a).

In (a)3, substituted “40™ for “15” following *“credit program,” and de-
leted a former fourth sentence.

Amended by R,2001 d.170, effective May 21, 2001,
See: 33 N.J.R. 932(a), 33 N.LR. 1573(b).

Rewrote (a)l; in (a)3, substituted “25” for “40” preceding “percent”;
and in (¢), added the last sentence.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NLLR. 1574(a), 34 N.L.R. 2417(a).

Rewrote the section.

Repeal and New Rufe, R.2003 d.300, effective July 21, 2003.
See: 35 N,LR. 1616(a), 35 N.LR. 3298(b).

Section was “Urban Cycle”.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 NLLR. 3879(a), 38 N.L.R. 1432(a).

Rewrote (a) and (c).

Amended by R.2007 d.168, effective May 21, 2007.
See; 39 N.LR. 281(a), 39 N.LR. 2011(a).

Rewrote (a); and in {c), inserted the last sentence.
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 NLLR. 839(a), 40 N.LR. 2429%b).

In the introductory paragraph of (a), substituted “§7,000,000” for
“$5,000,000” and “$2,000,000” for “$1,800,000” and inserted *“tax cred-
it” following “one-bedroom”; in (a)2, inserted “or elects to restrict 10
percent of the tax credit units to households earning 35 percent or less of
area median income adjusted for family size”, defeted “20 percent at 50
percent” preceding “election shall”, inserted “/or” and inserted “eligible™
preceding “applications™; in (a)3, inserted “/Replacement Housing™
twice, inserted “or Replacement Housing factor” and inserted “eligible”
preceding “applications”™; in (a)4, inserted “either”, substituted an open-
ing parenthesis for a semicolon preceding “that is”, inserted “} or offers
services, such as daycare, job training or other community services, to
the qualified census tract in which the project is located” and deleted
“located within the qualified census tract in which the project is located”
following the third occurrence of “organization™; in (a)5, substituted
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“income™ for the first occurrence of “Incame” and substituted “mixed
income” for “Mixed income™ twice; in (b), updated the N.J.A.C. refer-
ence; and in (c), deleted “or developer” following the first occurrence of
“numicipality” and deleted “and/or developer/general partner/managing
member” following the second occurrence of “municipality™,

Amended by R.2009 d.154, effective May 4, 2009,

See: 41 NJLR. 917{a), 41 N.J.R. 1994(a).

In the introductory paragraph of (a), substituted “$9,000,000™ for
“$7,000,000", “$2,250,000™ for “$2,000,000” and “two” for “five™;
deleted former {a)1 and (a)2; recodified former (a)3 and (a)4 as (a)] and
(a)2; in (a)l, substituted “first” for “third”, rewrote (a)2; deleted (a)3;
rewrote (b); and in (c), substituted “two” for “three” and deleted “and
two projects per cycle” preceding the first occurrence of “year”.
Amended by R.2010 d.060, effective April 19, 2010,

See: 42 N.J.R. 583(a), 42 NIR, 776(a).

In {a}t, inserted */CFRC™ twice, substituted a comma for “or” preced-
ing “Replacement Housing Factor”, and inserted “or Capital Fund Re-
covery Compefition (CFRC)”.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.IL.R. 917(a), 43 N.LR. 2293(a).

Rewrote (a); and in (b), substituted “redevelopment™ for “HOPE VI/

Replacement Housing™ and “preservation” for “nonprofit”.
Amended by R.2013 d.086, effective June 17, 2013,
See: 45 N.LR. 530(a), 45 N.L.R. 1511(a).

Rewrote (a} through {c); and added (d).

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.I.R. 1989(a), 49 N.1.R. 435(a).

Rewrote the section.

Amended by R,2019 d.058, effective June 3, 2019,
See: S0N.JR. 2282(a), 51 NLR. 833(x).

Rewrote (a), (¢}, and {d).

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 N.LR. 343(b).
Rewrote the section.

5:80-33.5 Age-Friendly Senior Cycle

{a) Senior projects may apply to this cycle. Not less than
20 percent of the total credits awarded in the Family, Age-
Friendly Senior, and Supportive Housing Cycles will be
available in the Age-Friendly Senior Cycle, and the maxi-
mum annual allocation of credits to any one development
competing in this cycle is $1,600,000. Total development
costs shall not exceed $317,625 per unit for buildings of one
to four residential stories, $346,500 per unit for buildings
with five or six residential stories, and $375,375 per unit for
buildings with over six residential stories, excluding capital-
ized permanent reserves, non-basis-eligible offsite improve-
ments, up to $10,000 per unit and $400,000 maximum for an
integrated community center or social service space, or up to
$10,000 per unit and $800,000 maximum for a stand-alone
community or social service building {subject to third-party
cost certification), required deferred developer fee, if any, and
either up to $15,000 per unit for adaptive reuse projects or up
to $7,500 per unit for projects achieving the Passive House
standard. For adaptive reuse projects, NJTHMFA will perform
a site inspection to assess the amenability of conversion to
muttifamily housing. Additionally, the development, design,
and construction teams must demonstrate successful experi-
ence with the established methodologies required to produce
an adaptive reuse project. If multiple tranches of this cycle
are awarded, all set-asides for this cycle will be applicable to
each franche. Minimum rehab projects are not eligible to ap-
ply in this cycle. Unless market area demographics demon-
strate otherwise, one-bedroom units should compose at least
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85 percent of the project. There is one set-aside in the Age-
Friendly Senior Cycle, the preservation set-aside. The first
and second reservations of credits from the Age-Friendly
Senior Cycle shall be given to the highest-ranking eligible
applications from preservation set-aside projects. The maxi-
mum amnual allocation of credits to developments competing
in this set-aside is $1,200,000. If, because of lack of demand,
the preservation set-aside is not utilized, the credits shall be
released info the Age-Friendly Senior Cycle.

(b) Projects that receive negative points pursuant to
N.JLA.C. 5:80-33.15(a)13, 17, 18, 19, or 20 shall not be eligi-
ble to compete in any set-aside.

{c) Reservations shall first be awarded to the highest-
ranking eligible projects qualifying for the preservation set-
aside. Thereafter, reservations shall be awarded to the high-
est-ranking eligible projects under the scoring and ranking
criteria at N.JLA.C. 5:80-33.16. To ensure equitable distribu-
tion if there are both excess demand and multiple ranking
eligible applications from a single municipality, NJHMFA
shall fund no more than two projects per year from the same
municipality with a population of less than 100,000 and no
more than three projects per year from the same municipality
with a population of 100,000 or more based on the most re-
cent American Community Survey Table DPOS (ACS 5-Year
Demographic and Housing Estimates), U.S. Census Bureau
(however, projects funded through the Supportive Housing
Cycle will not be included in this count). To ensure equitable
distribution if there are both excess demand and multiple
ranking eligible applications from a single developer,
NJHMFA shall fund no more than three projects per year
from the same developer/general partner/managing member,
Funding of projects shall be prioritized in the following man-
ner: the highest-ranking eligible project(s) in the Family Cy-
cle, followed by the Age-Friendly Senior Cycle. NJHMFA
will accept only one application per developer/general part-
ner/managing member per municipality in the Age-Friendly
Senior Cycle.

{d) For the duration of the time period in which NJTHMFA
is accepting project applications to award the $305,000,000 in
Federal “Coronavirus State Fiscal Recovery Fund” dollars
appropriated to the Affordable Housing Production Fund
(AHPF) pursuant to P.L. 2022, c. 49, or unti] December 31,
2025, whichever comes sooner, the following shall apply:

1. Approximately 60 percent of the credits (inclusive of
all set-asides and all credits awarded under the Mixed-
Income Reserve established pursuant to N.JA.C. 5:80-
33.8(a)3) shall be made available to projects in TUMs,
seeking to maintain a lower constraint of not less than 50
percent.

2. The remaining credits shall be allocated to projects
in the remainder of the State (non-TUM areas), provided
NJHMFA receives a sufficient number of eligible applica-
tions from non-TUM areas to result in these approximate
allocation percentages.

80-78



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-33.0

3. As the dollar amounts of certain awards may skew
percentages, thus making it difficult or impossible to main-
tain strict allocation percentages, NJHMFA reserves the
right in its sole discretion to allocate awards among pro-
jects in TUMs and non-TUM areas to best attain the objec-
tive set forth in this subsection.

{e) Following the termination of the time period in which
NJHMFA accepts project applications to award the
$305,000,000 in Federal Coronavirus State Fiscal Recovery
Fund dollars appropriated to the AHPF, or after December
31, 2025, whichever comes sooner, the following shall apply:

1. Approximately 40 percent of the credits (inclusive of
all set-asides and all credits awarded under the Mixed-
Income. Reserve established at N.JA.C. 5:80-33.8(a)3)
shall be made available to projects in TUMs, seeking to
maintain a Jower constraint of not less than 35 percent;

2. The remaining credits shall be allocated to projects
in the remainder of the State (non-TUM areas), provided
NJHMFA receives a sufficient number of eligible applica-
tions from non-TUM ateas to result in these approximate
allocation percentages; and

3, As the dollar amounts of certain awards may skew
percentages, thus making it difficult or impossible to main-
tain strict allocation percentages, NJHMFA reserves the
right in its sole discretion io allocate awards among pro-
jects in TUMs and non-TUM areas to best attain the objec-
tive set forth in this subsection.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 NLI.R. 1441(a), 29 N.1.R. 2818(a).

Substituted references to family project or family set-aside for refer-
ences ta senior project or senior set-aside throughout; in (a), substituted
reference to municipalities on the Urban Cycle List for reference speci-
fying types of municipalities; rewrote (a)l; and in (a)2, inserted refer-
ences to the Rural Cycle.

Amended by R.1999 d.120, effective April 5, 1999.
See: 31 N.LR. 122(a), 31 N.J.R. 860(a).

Rewrote the section.

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 NLLR. 191(a), 32 N.LR. 1065(a).

In {a), insested a new second sentence in the introductory paragraph.
Amended by R.2001 d.170, effective May 21, 2001.

See: 33 N.LR. 932(a), 33 N.LR. 1573(b).

In (a), substituted “are three sct-asides” for “is one set-aside” and

added new 2 and 3; rewrote (b) and added new (c).
Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.1L.R. 241 7(a).

Rewrote the section.

Repeal and New Rule, R.2003 d.300, effective July 21, 2003.
See: 35 N.JR. 1616(a), 35 N.LR. 3298(b).

Section was “Suburban/Rural Cycle”.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.IR. 3879(a), 38 N.LR. 1432(a).

Rewrote (a) and (c).

Amended by R.2007 d.168, effective May 21, 2007,
See: 39 N.LR. 281(a), 39 N.L.R. 201 1(a).

Rewrote {(a); and in (¢}, inserted the last sentence.
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.J.R. 839(a), 40 N.LR. 2429(b}.

In the introductory paragraph of (a), substituted “$3,000,000” for
“$2 400,000” and “$1,500,000” for “$£,200,000™; in {(a)2, inserted “or
elects to restrict 10 percent of the tax credit units to households eamning
35 percent or less of area median income adjusted for family size”, de-
leted “20 percent at 50 percent” preceding “election shall”, inserted *“/or”
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and inserted “eligible® preceding “applications™; in {(a)3, inserted
“/Replacement Housing™ twice, inserted “or Replacement Housing fac-
tor” and inserted “eligible” preceding “applications”; in (b}, updated the
N.LA.C. reference; and in (¢), deleted “or developer” following the first
occurrenice  of “municipality” and deleted “and/or developer/
general partner/managing member” following the second occurrence of
“municipality”.

Amended by R.2009 d.154, effective May 4, 2009.

See: 41 N.LR. 917(a), 41 N.I.R. 1994(a).

In the introductory paragraph of (a), substituted “$1,750,00" for
“$1,500,00” and “is one sel-aside” for “are three set-asides”; deleted
former (a)] and (2)2; recodified former ()3 as (a)l; in {a)1, substituted
“first” for “third”; rewrote {b); and in (¢}, substituted “two” for “three”
and deleted “and two projects per cycle” following “projects per year”.
Ainended by R.2010 d.060, effective April 19, 2010.

See: 42 N.JR, 583(a), 42 N.J.R. 776(a).

In (a)], inserted “/CFRC” twice, substituted a comma for “or” preced-
ing “Replacement Housing Factor”, and inserted “or Capital Fund Re-
covery Competition (CFRC)Y”,

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 NLJLR. 917(a), 43 N.J.R. 2293(a).

Rewrote (a).

Amended by R.2013 d.086, effective June 17, 2013,
See: 43 NLLR. 530(a), 45 N.I.R. 151 1{a).

Rewrote the introductory paragraph of (a) and (a)1, and {c); and added
(d).

Amended by R.2017 d.038, effective March 6, 2017,
See: 48 N.LR. 198%(a), 49 N.LR. 435(a).

Rewrote the section,

Amended by R.2019 d.058, effective June 3, 2019.
See: 50 N.J.R. 2282(a), 51 N.LR. 833(a).

Rewrote (a) and (c).

Amended by R.2024 d.015, effective March 4, 2024.
See: 55 N.IR. 779(a), 56 N.LR. 343(b).
Section was “Senior Cycle”. Rewrote the section,

5:80-33.6  Supportive Housing Cycle

(a) Supportive housing projects in which a minimum of
25.00 percent of the total project units are rented to individu-
als with special needs may apply to the Supportive Housing
Cycle. An executed agreement between the proposed owner
entity and the social service provider, and a social services
plan consistent with the requirements of this subsection for
the Supportive Housing Cycle shall be submitted in the appli-
cation. There will be not less than 12.5 percent of the total
credits awarded in the Family, Age-Friendly Senior, and Sup-
portive Housing Cycles available in the Supportive Housing
Cycle and the maximum annual allocation of credits to any
one development competing in this cycle is $1,600,000. Total
development costs shall not exceed $317,625 per unmit for
buildings of one to four residential stories, $346,500 per unit
for buildings with five or six residential stories, and $375,375
per unit for buildings with over six residential stories, exclud-
ing capitalized permanent reserves, non-basis-eligible off-site
improvements, up to $10,000 per unit and $400,000 maxi-
mum for an integrated community center or social service
space or up to $10,000 per unit and $800,000 maximum for a
stand-alone community or social service building (subject to
third-party cost certification), required deferred developer fee,
if any, and either up to $15,000 per unit for adaptive reuse
projects or up to $7,500 per unit for projects achieving the
Passive House standard. For adaptive reuse projects,
NIHMFA will perform a site inspection to assess the amena-
bility of conversion to multifamily housing. Additionally, the
development, design, and construction teams must demon-
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strate successful experience with the established methodolo-
gies required to produce an adaptive reuse project.

(b) Reservations shall be awarded to the highest-ranking
eligible projects. To ensure equitable distribution if there are
both excess demand and multiple ranking eligible applica-
tions from a single developer, NJHMFA shall fund no more
than three projects per year from the same developer/general
partner/managing member. NJHMFA will accept only one
application per developer/general partner/managing member
per municipality in the Supportive Housing Cycle,

(c) Projects that receive negative points pursuant to
NJ.AC. 5:80-33.15(a)15, 17, 18, 19, or 20 shall not be eligi-
ble to compete in any set-aside.

(d) For the duration of the time period in which NJHMFA
is accepting project applications to award the $305,000,000 in
Federal Coronavirus State Fiscal Recovery Fund dollars ap-
propriated to the Affordable Housing Production Fund
(AHPF) pursuant to P.L. 2022, c. 49, or until December 31,
2025, whichever comes sooner, the following shall apply:

1. Approximately 60 percent of the credits (inclusive of
all set-asides and all credits awarded under the Mixed-
Income Reserve established at N.J.A.C. 5:80-33.8(a)3)
shall be made available to projects in TUMs, seeking to
maintain a lower constraint of not less than 50 percent.

2. The remaining credits shall be allocated to projects
in the remainder of the State (non-TUM areas), provided
NIHMFA receives a sufficient number of eligible applica-
tions from non-TUM areas to result in these approximate
allocation percentages.

3. As the dollar amounts of certain awards may skew
percentages, thus making it difficult or impossible to main-
tain strict allocation percentages, NJHMFA reserves the
right in its sole discretion to allocate awards among pro-
jects in TUMSs and non-TUM areas to best attain the objec-
tive set forth in this subsection.

(¢) Following the termination of the time period in which
NIHMFA accepts project applications to award the
$305,000,000 in Federal Coronavirus State Fiscal Recovery
Fund dollars appropriated to the AHPF, or after December
31, 2025, whichever comes sooner, the following shall apply:

L. Approximately 40 percent of the credits (inclusive of
all set-asides and all credits awarded under the Mixed-
Income Reserve established at N.JLA.C. 5:80-33.8(a)3)
shall be made available to projects in TUMs, seeking to
maintain a lower constraint of not less than 35 percent.

2. The remaining credits shall be allocated o projects
in the remainder of the State (non-TUM areas), provided
NJHMFA receives a sufficient number of eligible applica-
tions from non-TUM areas to result in these approximate
allocation percentages.
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3. As the dollar amounts of certain awards may skew
percentages, thus making it difficult or impossible to main-
tain strict allocation percentages, NJHMFA reserves the
right in its sole discretion to allocate awards among pro-
jects in TUMs and non-TUM areas to best attain the objec-
tive set forth in this subsection,

Amended by R.1997 d.284, effective Tuly 7, 1997,
See: 29 N.LR. 1441{a), 29 N.L.R. 2818(a).

Substantially amended section.

Recodified from N.J.A.C. 5:80-33.6 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.LR. 1132(a), 30 N.1LR. 1978(a).

Rewrote (a). Former N.JLA.C. 5:80-33.8, Reserve, was recodified to
N.J.AC, 5:80-33.10,

Recodified from N.JLA.C. 5:80-33.8 and amended by R.199% d.120,

effective April 5, 1999,

See: 31 NLLR. 122(z), 31 N.LR. 860(a).

In (a), substituted “tax credit” for “total number of” preceding “units”
in the first sentence, and rewrote 1. Former N.J.A.C. 5:80-33.7, Mixed
Income Cycle, repealed.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191(a), 32 N.IR. 1065(a).

In (a), inserted “(10 percent of the tax credit units for Work First pro-
Jects)” following “credit units” in the introductory paragraph, substituted
“$210,000™ for “$300,000” in the first sentence in 1, and rewrote 2; and
in (b}, substituted “Work First” for “HIV/ATDS" throughout.

Amended by R.2001 d.170, effective May 21, 2001,
See: 33 N.LR. 932(a), 33 NLLR. 1573(b).

Rewrote (a)1; and added (c).

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.JR. 1574(a), 34 N.JR. 241%(a).

Rewrote the section,

New Rule, R.1998 d.279, effective June [, 1998.
See: 30 NLLR. 1132(a), 30 N.LR. 1978(a).

Former NLLA.C. 5:80-33.6, Special Needs Cycle, was recodified to
N.J.A.C. 5:80-33.8.

Amended by R.1999 d.120, effective April 5, 1999,
See: 31 N.LR. 122(a), 31 N.I.R, 860(a).

Rewrote the section,

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.J.R. 2417(a).

Rewrote the section,

Recodified from N.LA.C. 5:80-33.7 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.JLR. 1616(a), 35 N.J.R. 3298(b}.

Rewrote (a), (b); and in (c), amended N.J.A.C. reference.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).

Section heading was “Special Needs Cycle”; rewrote (a) and (b),
Amended by R.2007 d.168, effective May 21, 2007,

See: 39 N.LR. 281(a), 39 N.L.R. 201 1(a).

In (b), insetted the last sentence.

Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.J.R. 839(a), 40 N.J.R. 2429(b).

In the introductory paragraph of (a), substituted “$2,000,000" for
“$1,800,000"; in (b), deleted “or developer” following the first occur-
rence of “municipality” and deleted “and/or developer/general partner/
managing membet” following the second occurrence of “municipality”;
and in (c), updated the N.J.A.C. reference,

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 N.LR., 917(a), 41 N.JR. 1994(a).

In (a), substituted “Supportive housing projects™ for “Projects™, “indi-
viduals with special needs” for “a special needs client poputation” and
“$1,200,000” for “§900,000", and inserted the second sentence; in (b),
substituted “two” for “three” and deleted “and two projects per cycle”
following *“projects per year”.

Amended by R.2011 d.239, effective September 6, 2011,
See: 43 NLLR. $17(a), 43 N.LR. 2293(a).

In (a), substituted “12.5 percent of the available tax credit authority
attributable to a particular calendar year” for “$2,000,000” and
*$1,000,000” for “$1,200,000”; and added the last two sentences.
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Amended by R,.2013 d.086, effective June 17, 2013.
See: 45 N.JR. 530(a), 45 N.LR. 1511(a).

Rewrote (a) and (b); and added (d).
Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.LR, 1989(a), 49 N.LR. 435(a).

Rewrote the section.
Amended by R.2019 d.058, effective June 3, 2019.
See: 50 N.LR, 2282(a), 51 N.LR. 833(a).

Rewrote (a) and (b).
Amended by R.2024 d.015, effective March 4, 2024,
See: 55 NLR. 779(a), 56 N.LR. 343(b).

Rewrote the section.

5:80-33.7 Federal nonprofit set-aside

Not less than 10 percent of the credit ceiling shall be
awarded to qualified nonprofit organizations in accordance
with the Federal nonprofit requirement, as stated at 26 U.S.C.

§ 42(h)5XA).

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.LR. 2818(a).

Inserted references to Rural Cycle.

Recodified from N.LA.C. 5:80-33.7 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.LR, 1132(a), 30 N.I.R. 1978(a).

In (a), inserted “including minimum rehab projects™ following “All
projects”., Former N.ILA.C. 5:80-33.9, Application fee schedule, was
recodified to N.JLA.C. 5:80-33.12,

Recodified from N.J.A.C. 5:80-33.9 and amended by R,1999 d.120,

effective April 5, 1999,

See: 31 N.JR. 122{a), 31 N.L.R. 860(a).

Rewrote the section. Former N.JA.C. 5:80-33.8, Special Needs Cy-
cle, recodified to N.JLA.C. 5:80-33.7.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.J.R. 932(a), 33 N.LR. 1573(b).

Rewrote the section.

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.LR. 1574(a), 34 N.LR. 2417%a).

Rewrote the section.

Recodified from N.JA.C. 5:80-33.8 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.LR. 1616(a), 35 N.LR. 3298(b).

Rewrote (a), (b); in (¢}, amended N.J.A.C. reference; in (d), inserted
“eligible” following “ranking”; in (e}, introductory paragraph deleted
“simply™; rewrote 2. Former N.J.A.C. 5:80-33,7, Special needs cycle,
recodified to NLJLA.C. 5:80-33.6.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).

Ins introductory paragraph (a), added “at least”; in (b), added “general
partner/managing member” and substifuted “Supportive Housing” for
“Special Needs™.

Amended by R.2007 d.168, effective May 21, 2007,
See: 39 N.J.R. 281(a), 39 N.I.R. 201 1(a).

In (a), inserted the third sentence; and in (b), inserted a comma fol-
lowing “Then” in the third sentence; and inserted the last sentence.
Amended by R.2008 d.133, effective May 19, 2008,

See: 40 N.LR. 839(a), 40 N.L.R. 242%(b).

In the introductory paragraph of (a), rewrote the second sentence and
inserted “tax credit” following “one-bedroom” in the third sentence; in
(a)1, inserted “/Replacement Housing™ twice, inserted “or Replacement
Housing Factor™ and substifuled “this” for “the HOPE VI preceding
“set-aside™; in (b}, substituted “If” for “In the unlikely event that”, in-
serted “/Replacement Housing” and deleted “or developer” following the
first occurrence of “municipality” and deleted “and/or developer/
general partner/managing member” following the second occurrence of
“municipality™; and in {c}, updated the N.J.A.C. reference.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 NULR. 917(a), 41 NL.LR. 1994(a).

Rewrote (a) and {c); in (b), substituted “preservation” for “HOPE

VI/Replacement Housing”, deleted the former third sentence, substituted
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“twa” for “three” and deleted “and two projects per cycle” following
“projects per year”; deleted former (d); and recodified former (e) as (d).
Amended by R.2011 d.239, effective September 6, 2011.

See: 43 N.LR. 917(a), 43 N.J.R. 2293{a}.

Rewrote (a); and in (b), deleted “reservations shall be awarded to the
highest-ranking eligible preservation project. Then” following “satis-
fied,”,

Amended by R.2013 d.086, effective June 17, 2013,
See: 45 N.IR. 530(a), 45 N.JLR. 1511(a).

Rewrote (a); in (b), inserted “(however, projects funded through the
Supportive Housing Cycle will not be included in this count)”, and de-
leted “the Supportive Housing Cyele” preceding “and lastly”; deleted
former (c); and recodified former (d} as (c).
Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.IR. 1989(a), 49 N.LR. 435(a).

Rewrote the seetion.
Amended by R.2019 d.058, effective June 3, 2019.
See: 50 N.LR. 2282(a), 51 N.LR. 833(a).

Rewrote (a).

Repeal and New Rule, R.2024 d.0135, effective March 4, 2024,
See: 55 N.LR. 77%a), 56 N.LR. 343(b)..
Section was “Final Cycie™.

5:80-33.8 Awards from the Reserve

{(a) Projects that need credits because of technical errors or
severe hardship can submit a reapplication for credits from
the Reserve. The Reserve may also be used to fund cost over-
runs for unforeseen circamstances beyond the developer’s
control where NJHMFA determines that a project’s financial
feasibility is jeopardized. Any credits not dedicated to the
Family, Age-Friendly Senior, and Supportive Housing Cycles
shall be deposited into the Reserve. Awards of credits from
the Reserve are subject to availability and NITHMFA’s evalua-
tion of the request.

1. Hardship requests for additional credits from the Re-
serve are limited to $150,000 per project. Total develop-
ment costs shall not exceed $317,625 per unit for buildings
of one to four residential stories, $346,500 per umt for
buildings with five or six residential stories, and §375,375
per unit for buildings with over six residential stories, €x-
cluding capitalized permanent reserves, non-basis-eligible
off-site improvements, up to $10,000 per unit and
$400,000 maximum for an integrated community center or
social service space, or up to $10,000 per unmit, and
$800,000 maximum for a stand-alone community or social
service building (subject to third-party cost certification),
required deferred developer fee, if any, and either up to
$15,000 per unit for adaptive reuse projects or up to $7,500
per unit for projects achieving the Passive House standard.
Hardship requests must be documented to the satisfaction
of NJHMFA and must demonstrate the existence of an un-
foreseen emergency where the completion of the project is
jeopardized without an award of additional low-income
hiousing tax credits, No more than one hardship award shall
be approved with respect to a given project. Hardship ap-
plications to the Reserve are accepted on an ongoing basis
until September 30. To apply to the Reserve for a hardship
reservation of additional credit, applicants must follow the
procedures at N.JJLA.C. 5:80-33.13(a)1.

2. Credits in the Family Cycle shall be set aside for up
to two eligible family projects located within a Targeted
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Urban Municipality with up to a 55-percent affordability
component. Mixed-Income Reserve projects are eligible
for a maximum annual atlocation of credits for all projects
of $2,000,000. The project’s market study at N.J.A.C,
5:80-33.12{c)1ii shall clearly demonstrate that the tax cred-
it units provide a minimum 20 percent market advantage
compared to comparable market-rate units. Projects shall
achieve a minimum of 65 percent of the maximum score
under the ranking criteria established pursuant to N.J.A.C.
5:80-33.15. Should multiple projects be deemed eligible at
the same Tax Credit Committee meeting, credits shall be
awarded in accordance with the tiebreaker at N.JA.C.
5:80-33.19(a)1. Credits not awarded pursuant to this para-
graph shall be deposited for use in the Family Cycle at
NJ.A.C. 5:80-33.4.

3. Notwithstanding the provisions at (a)2 above, for the
duration of the time period in which NTHMFA is accepting
project applications to award the $305,000,000 in Federal
Coronavirus State Fiscal Recovery Fund dollars appropri-
ated to the Affordable Housing Production Fund pursuant
to P.L. 2022, ¢. 49, or unti] December 31, 2025, whichever
comes sooner, the percentage of credits set aside for eligi-
ble family projects located within a TUM with up to a 55-
percent affordability component shall be 60 percent.

4. The Tax Credit Committee, which is composed of
those individuals designated at N.JA.C. 5:80-33.22{a),
may, at its sole discretion, award any one additional nine-
percent application from either the Family, Age-Friendly
Senior, or Supportive Housing Cycle that would otherwise
not rank high enough for funding. The Tax Credit Commit-
tee shall publish a written explanation of the basis upon
which any award is made. Awards from this reserve are eil-
tirefy discretionary and the Tax Credit Commitiee may
choose not to utilize this reserve in any given funding
round. To be eligible for such an award, an application
must satisfy the following criteria:

1. Have been scored by NJHMFA as being within
five points, including any applicable cure points, of the
lowest-scoring awarded project in its respective cycle;

il.  Meet the criteria set forth at N.JLA.C, 5:80-33.12;
iti. Not be “substantially incomplete”; and
iv. Satisfy at least one of the following:

{1) Represent a regional or geographic location
that has received limited affordable housing resources;

(2) Leverage substantial financial resources from
the Federal government or from other non-NJHMFA
funding sources;

(3} Affirmatively further the purposes and poli-
cies of the Fair Housing Act (Title VIII of the Civil
Rights Act of 1968) or contribute to a municipal fair
share housing development plan;
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{4) Respond to an urgent housing need or an un-
derserved population; or

{5} Meet other critical State housing policy direc-
tives, goals, or priorities.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.J.R. 1441(a), 29 N.J.R. 2818(s).

Substantially amended section,

Recodified from N.LA.C. 5:80-33.8 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.J.R. 1132(a}, 30 N.ILR. 1978(a).

Rewrote {a). Former N.LA.C, 5:80-33.10, Cycle deadlines, was re-
codified fo N.J.A.C. 5:80-33.13,

Recodified from N.J.A.C. 5:80-33.10 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a}, 31 N.I.R, 860(a).

Rewrote (a). Former N.JLA.C. 5:80-33.9, Final Cycle, recedified to
N.JA.C. 5:80-33.8.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.ILR. 191(a), 32 N.IR. 1065(a).

Rewrote (a).

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.LR. 1574(a), 34 N.J.R. 2417(a).

In (a), rewrote 1 and inserted “for additional credits from the Reserve”
following “Hardship requests” in the first sentence and amended
N.IAC. reference in 2.

Recodified from N.JA.C. 5:80-33.9 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.JLR. 1616(a), 35 N.J.R. 3298(b).

Rewrote the section. Former N.J.A.C. 5:80-33.8, Final cycle, recodi-
fied to N.JLA.C. 5:80-33.7.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LR. 3879(a), 38 N.LR, 1432(a).

Rewrote ()1, deleted {a)3.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.LR. 83%(a), 40 N.I.R. 2429(h).

In the introductory paragraph of {a), substituted “Family, Senior, and
Supportive Housing Cycles and Final Cycles™ for “Family, Senior, Sup-
portive Housing and Final Cycles”; and in {a}2, rewrote the third sen-
tence and deleted the former fourth and fifth sentences.

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 N.IR. 917(a), 41 N.LR. 1994(z).

In the infroductory paragraph of (a), deleted “and” preceding “Sup-
portive” and substituted a comma for “Cycles” following “Housing”; in
(a)2, substituted “May™ for “luly”; and added (a)3.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 NLILR.917(a), 43 N.LR. 2293(a).

Deleted (a)3.

Amended by R.2013 d.086, effective June 17, 2013,
See: 45 N.LR. 530(a}, 45 NJR. 1511(a).

In (a)2, inserted the second sentence; and added (a)3.
Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.LR. 1989(a), 49 N.J.R. 435(a).

Rewrote the section,

Amended by R.2019 d.058, effective June 3, 2019,
See: 50 N.I.R. 2282(a), 51 N.LR. 833(a).

Rewrote (a)2 and {a)3.

Amended by R.2024 d.015, effective March 4, 2024.
See: 35 N.LR. 779(a), 56 N.I.R. 343(b).
Section was “Reserve”, Rewrote the section.

5:80-33.9  Volume cap credits

(a) Projects financed by tax-exempt bonds that request tax
credits pursuant to Section 42(h)(4) of the Code are required
by Section 42(m)(1)(D) of the Code to satisfy the require-
ments for allocation of a housing credit dollar amount under
the qualified allocation plan. Projects requesting tax credits
entirely from volume cap do not have to compete and there
are no cycle deadlines. However, complete applications shall
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be submitted at least one month before the tax-exempt bonds a density bonus, may not receive volume cap credits unless
are sold. The following information shall be included in order  the applicant can conclusively demonstrate that the market

for the application to be deemed complete: all applicable sec-  rate residential or commercial units are unable to internally
tions of the application cotresponding to eligibility require-  subsidize the affordable units and the affordable units are
ments at N.J.A.C. 5:80-33.12; those sections of the applica-  developed contemporaneousty with the commercial or mar-

tion corresponding to the point categories for conversion to  ket-rate residential units. This subsection shall not be evaded
tenant ownership (if applicable), tax abatement (if applica- by failing to apply all or any portion of the subsidy to the
ble), and the negative point categories; a period of restriction low- or moderate-income units, by diverting all or any portion
meeting the criteria corresponding with the maximum points of the subsidy to other uses, or by using any other device in
stipulated at N.J.A.C. 5:80-33.15(a)li; and a sponsor certifi-  which all or any portion of the subsidy is not used to benefit
cation and breakdown of costs and basis. For family projects, low- or moderate-income housing.

except for preservation and historic rehabilitation projects,
which shall retain, at a minimum, their existing percentages
of two-bedroom and three-bedroom units, the combined
number of efficiency and one-bedroom tax credit units shall
be no greater than 20.00 percent of the tax credit units; at
least 30.00 percent of the tax credit units shall be two-
bedroom units; and at least 20.00 percent of the tax credit
units shall be three-bedroom units. A copy of the apprais-
al/market study required by the applicant’s lender and/or syn-
dicator may be submitted in Heu of the market study required
at NJ.A.C. 5:80-33.12(c)lii.

1. The governmental unit issuing the bonds is required
by Section 42(m}2)(D2) of the Code to determine the credit
amount needed for feasibility and viability of the project. If
NIHMFA is the bond issuer, NJHMFA shall make this
credit determination. If NJHMFA is not the bond issuer,
the bond issuer shall provide a letter to NJHMFA assigning
its responsibility under Section 42(m)(2){D) to NJTHMFA.

2. In order for a project to qualify for all of its tax cred-
its from volume cap, Section 42(h){4) of the Code requires
that 50 percent or more of the aggregate basis of the build-
ing and the land on which it is located be financed with
tax-exempt bonds. Qualifying tax-exempt bonds are obli-
gations the interest on which is exempt from tax under Sec-
tion 103 of the Code if such obligation is taken into ac-
count under Section 146 of the Code, and the principal
payments on such financing are applied within a reasonable
period to redeem obligations the proceeds of which were
used to provide such financing.

3. Projects that request both volume cap credits and
ceiling (competitive) credits shall comply with the applica-
tion requirements for both.

4, Projects that would have received negative points
pursuant to N.JLA.C. 5:80-33.15(a)15, 17, 18, 19, or 20
shall not be issued tax credits undil such items are correct-
ed.

5. Projects that receive volume cap credits shail pay an
allocation/issuance fee as described at N.J.A.C. 5:80-33.25.

(b) A mixed-income project, mixed-use project, or afford-
able project linked to a market-rate or commercial component
that is part of a municipal fair share housing development
plan or a court-approved judgment of repose or compliance,
including, but not limited to, developments that have received
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1. In determining whether an applicant has conclusive-
ly demonstrated that the market-rate residential or com-
mercial units are unable to internally subsidize the atforda-
ble units, NJHMFA shall make an initial presumption that
the municipally approved inclusionary zoning, in and of it-
self, creates a realistic opportunity for the affordable units
to be built and that such zoning is sufficient to support the
internal subsidization of the affordable units required to be
built under the fair share plan or the judgment of repose or
compliance applicable to the municipality in which the pro-
ject is situated.

2. The presumption set forth at (b)1 above may be
overcome if the applcant demonstrates, to the satisfaction
of NJHMFA, the existence of any one or more of the cir-
cumstances at (b)2i, ii, or iii below:

i.  Tax credit equity is necessary to subsidize any
affordable units to be built in excess of the municipal ob-
figation;

il. Economic conditions have changed since ap-
proval of the municipally approved inclusionary zoning
to such an extent that the zoning, taking info account any
density bonus awarded, no fonger supports sufficient in-
ternal subsidization to sustain construction of the requi-
site affordable units; or

iti. The municipally approved zoning erroneously
determined that the internal subsidy would be sufficient
to sustain building the affordable units.

3. It is the applicant’s responsibility to provide suffi-
cient documentation to support the existence of any of the
circumstances -at (b)2i, ii, or iii above. Failure to respond to
NJHMFA requests for additional information supporting
the circumstances at (b)2i, ii, or iii above will result in the
presumption of the requirement at (b)1 above being de fac-
fo affirmed. Any analysis submitted by the applicant shall
expressly consider the possibility of a reduced award of
fow-income housing tax credits (LIHNTC) and alternate
sources of funding (such as additional deferred developer
fees), if necessary to ensure project feasibility, taking into
account the internal subsidy provided by the market-rate
units.

4, The sponsors of all inclusionary developments seek-
ing tax-credit financing shall submit the information in this
paragraph to enable NJHMFA to determine the need, if
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any, for tax credits. NJHMFA shall determine the amount
of tax credits, if any, to be awarded to a project as part of
the needs analysis required pursuant to 26 US.C. §
42(m)(2).

i.  Basic development information, including, but
not fimited to, the following;:

(1) A site plan for both the affordable and market-
rate components; and

(2} A timetable for the affordable and market-rate
components, which shall include the timing of any
phased development and the availability of units for
rent or sale;

ii. A description and the documentation of any fi-
nanctal ties and/or subsidies, including, but not limited
to, the sale or transfer of land, shared infrastructure im-
provements, and financing, between the affordable and
market-rate components;

iii. A description and the documentation of any
business arrangements regarding additional components
of the market-rate development;

iv. Information on all market-rate components
linked to the affordable component;

v. A description and the amount of all subsidy re-
quests, including, but not limited to, the following;

{1} Any density bonus, payment in lieu of taxes
{PILOT) agreement, affordable housing trust fund
contribution, State or Federal grant, and low-income
housing tax credit application; and

(2) Copies of any Form 10 submission(s) for the
affordable component;

vi. Terms and conditions of the purchase of land and
the current market value of land proposed to be utilized
in the development, including, but not limited to, the fol-
lowing:

(1) Documentation of any prior land purchase
and/or current land purchase agreement, including
date(s) of sale, price, acreage, parcel boundaries, and
any terms or conditions of sale; and

(2) An estimate of the current market value of the
land, with justification as to how the estimate was de-
rived (for example, appraisal, recent sale, sale of
comparable parcels of land, alternative uses, etc.);

vii. Documentation of municipal approvals, includ-
ing, but not limited to, the following:

{2) lLocal planning board approvals for the aft
fordable units and any associated market-rate or
commercial units; and

(3) Land use approvals for the affordable units
and any associated market-rate or commercial units;

viii. Information on market conditions in support of
anticipated revenue levels, including, as applicable,
comparable properties, market-fevel pricing information,
and market studies;

ix. A pro forma for both the market-rate and the af-
fordable components of the development, including, but
not limited to, the information in (b)}4x(1) through (4)
below for both. All calculations are to be provided elec-
tronically, with live Excel sheets:

(1} Development costs;

(2) Development financing, including equity
and/or loans, with amounts and anticipated interest
rates;

(3) Operating/sales costs; and

(4) Anticipated revenue from rentals or sales, in-
cluding ancillary sources and/or unit upgrades;

x. A feasibility analysis conducted by an independ-
ent third-party skilled in market and financial analysis,
certified to NJHMFA, and including, but not limited to,
the information at (b)4x(1) through (3) below. All caleu-
lations are to be provided electronically, with live Excel
sheets:

(1} 'The calculated internal rate of return (IRR) for
both the market-rate project and the combined project,
with and without the requested LIHTC;

(2) A narrative explanation, signed by the appli-
cant, of the reason(s) for the msufficiency of the com-
bined project returns absent the requested LIHTC. The
narrative shall explain the basis for the insufficiency
and shall be tied to the financial analysis; and

(3} Any other financial analyses used to support
the narrative explanation.

(4) The feasibility analysis must reflect and be
consistent with the pro formas referenced at (b)ix
above.

xi. NJHMFA reserves the right to request any addi-
tional information from the applicant as deemed neces-
sary to conduct the needs analysis.

{c} Applicants that have a general partner, voting member,

(1) Fair Share Plan and/or judgment of repose or  property manager, developer, principal, or a related party of
compliance applicable to the municipality in which  any of the foregoing who owned or managed any interest in
the project is situated; - an LIHTC project when title was foreclosed thereon by entry

of judgment or deed in lieu of foreclosure shall not be eligible
for tax credits for a period of seven years from the date of
entry of the judgment of foreclosure or the date of the deed in
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lieu of foreclosure, whichever shall have occurred first. Ap-
plicants that have a general partner, voting member, property
manager, developer, principal, or a related party of any of the
foregoing who owned or managed any interest in an LIHTC
project that the Tax Credit Committee {Comumnittee) deter-
mined exhibits a pattern of uncorrected noncompliance shall
not be eligible for tax credits for a period of three years from
the date all issues of noncompliance are deemed by the
Committee to have been corrected.

New Rule, R.1998 d.279, effective June 1, 1998,
See: 30 NLLR. 1132(a), 30 N.ER. 1978(a).

Former N.J.A.C. 5:80-33.11, Application to a cyclefeligibility re-
quirements, was recodified to N.JLA.C. 5:80-33.14.

Recodified from N.JAC. 5:80-33.11 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a), 31 N.JL.R. 860(a).

In (a), changed N.J.A.C. references throughout, added the last sen-
tence in the introductory paragraph, and added the last sentence in .
Former N.JLA.C. 5:80-33.10, Reserve, recodified to N.J.A.C. 5:80-33.9.
Amended by R.2000 d.132, effective March 20, 2000,

See; 32 N.LR. 191(a), 32 N.L.R. 1065(a).

Added paragraph (b).

In (a), rewrote the fourth sentence in the introductory paragraph, and
changed N.J.A.C. reference in 4; and added (b).

Amended by R.200F d.170, effective May 21, 2001.
See: 32 N.LR. 932(a), 33 N.JLR. 1573(b).

In (a), inserted “except the eligibility requirement at N.JLA.C. 5:80-
33.13(c)8 concerning strategic neighborhood plan;™ following NJAC
reference; added (a)5.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.L.R. 1574(a), 34 N.JR. 2417{a).

In (a), inserted “, ENERGY STAR Homes participation (new con-
struction projects only)” following “(if applicable)” and amended
N.JLA.C. reference in the introductory paragraph and amended N.ILA.C.
reference in 4.

Recodified from N.JLA.C. 5:80-33.10 and amended by R.2003 d.300,

effective Juiy 21, 2003,

See: 35 NJLR. 1616(a), 35 N.JR, 3298(b).

In {a), introductory paragraph inserted “of the Code” following “Sec-
tion 42(m)(1)(D)”, substituted “33.12" for “33.13 except the eligibility
requirement at N.JLA.C. 5:80-33.13(c} concerning strategic neighbor-
hood plan”, amended N.LA.C. references throughout. Former N.LA.C.
5:80-33.9, Reserve, recodified to N.JLLA.C. 5:80-33.8.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 NLJ.R. 839(a), 40 N.LR. 2429(b}.

In the introductory paragraph of (a), substituted the first occurrence of
“shall” for “should” and inserted “at least one month™; and in (2)4, up-
dated the N.J,A.C. reference.

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 NLIR. 917(a), 41 N.I.R. 1994(a).

Rewrote (b).

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.LR. 530(a), 45 N.J.R. 1511(a).

in (b}, substituted “granted” for “created” and “DCA™ for “Depart-
ment of Community Affairs”, and deleted “subsidy™ following the first
occurrence of “density bosus™.

Amended by R.20E5 d.159, effective October 5, 2015.
See: 47 N.LR. 759(a), 47 N.1LR. 2491(b).

Added (c).

Amended by R.2017 d.038, effective March 6, 2017,
See: 48 NL.LR. 198%(a}, 49 N.J.R. 435(a).

Rewrote the section.

Amended by R.2019 d.106, effective October 7, 2019.
See: 51 N.LR.528(a), 51 N.LR. 1500{b).

In the introductory paragraph of (b), deleted the former second sen-
tence; and added (b)1 through (b)4.

Amended by R.2024 d.015, effective March 4, 2024.
See: 55 N.LR. 77%a), 56 N.LR. 343(b).
Rewrote the section,

5:80-33.10 Application fee schedule

(a) The following fees shall be submitted at the time the
application or reapplication is submitted:

1. An application fee of $5,000 shall be paid by appli-
cants for projects applying to the Family, Age-Friendly
Senior, or Supportive Housing Cycle and to the Mixed-
Income Reserve, and by applicants for projects applying
for volume cap tax credits.

2. A reapplication fee of $1,000 shall be paid for pro-
jects requesting credits from the Hardship Reserve.

(b) Application fees and reapplication fees are non-
refundable,

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.LR, id441(a), 29 N.J.R. 2818(a).

In (a)1, inserted reference to Rural Cycle and added “as well as for
projects applying for volume cap tax credits”; and in (a)2, inserted “B”
following “Reserve” and inserted reference to Ruraf Cycle.

Recodified from N.JA.C. 5:80-33.9 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 N.JR. 1132(a), 30 N.JR. 1978(a).

In (a), inserted references to HOPE VI, Mixed Income. Former
N.LA.C. 5:80-33,12, Application to the Reserve (B), was recodified to
N.JAC. 5:80-33.15.

Recodified from NJA.C, 5:80-33.12 and amended by R.19%9 d.120,

effective April 5, 1999.

See: 31 NLR. 122(a), 31 N.JR. 860(a).

In (a), deleted references to the Mixed Income Cycle throughout.
Former N.LA.C. 5:80-33.11, Volume cap credits, recodified to N.J.A.C.
5:80-33.10.

Amended by R.2002 d,233, effective July [5, 2002.
See: 34 N.JR. 1574(a), 34 N.LR. 2417(a).

In {a)2, substituted “owner” for “sponsor” following “sites, or”.
Recadified from N.JA.C. 5:80-33.11. and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.IR, 1616(a), 35 N.JR. 3298(b).

In (a)i, substituted “$2,500” for “$1,000” “Family, Senior” for “Ur-
ban, Suburban/Rural, HOPE VI throughout. Former N.J A.C. 5:80-
33,10, Volume cap credits, recodified to N.J.A.C. 5:80-33.9,

Amended by R.2006 d.112, effective March 20, 2006,
See; 37 NJ.R. 3879(a), 38 N.JI.R. 1432(a).

In (a)] and 2, substituted “Supportive Housing™ for “Special Needs”.
Amended by R.2009 d.154, effective May 4, 2009,

See: 41 N.JR. 917(a), 41 NJ.R. 1994(a),

In ()2, defeted “is due™ preceding and “hardship™ following “for pro-
jects requesting” and deleted a comma following “reservation of cred-
its™.

Amended by R.2019 d.058, effective June 3, 2019.
See: 50 N.JR.2282(a), 51 N.LR. 833(a).

Rewrote (a).

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.JLR. 779(a), 56 N.LR. 343(b}).
Rewrote (a).

5:80-33.11 Cycle deadlines

(a) Application cycles shall be announced by NIHMFA
through notices sent to the mailing list maintained by the Tax
Credit Division no later than 45 days prior to the deadline.
Applications shall be accepted beginning one month prior to
the deadline date. Applications shall be submitted to
NIHMFA by 12:00 noon of the application deadline date in
order to be considered for review. Late and substantially in-
complete applications shall not be admitted into a cycle. Late
applications shall be returned to the applicant.
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(b) 1t is the burden of the applicant to comply with the re-
quirements of these rules and to ensure that the application
presented to NJHMFA is clear, unambiguous, and complete
in all respects at the time of submission,

(c) Applicants shall be given 48 hours to cure defects as
follows, except for applications that NFHMFA deems to be
substantially incomplete:

1, If the applicant has failed to include a required doc-
ument, the applicant may supply the document; provided,
however, that the document existed on the application
deadline date and, if the document is a legal agreement or
instrument, the document was legally effective on the ap-
plication deadline date.

2, If statements or items in the application are contra-
dictory or mutually inconsistent, the applicant may present
information resolving the contradiction or inconsistency;
provided, however, that the information accurately reflects
the state of affairs on the application deadline date.

3. The applicant may provide any required signature
that has been omitted.

(d) Except for applications that NJHMFA deems to be
substantially incomplete, NTHMFA shall notify the applicant
of any curable defects it discovers by telephone and, simulta-
neously, in writing, by email. The applicant’s corrective sub-
mission shall not be considered unless it is received by
NJHMFA no later than 48 hours (excluding weekends and
legal holidays) from the applicant’s receipt of the email. No
application will receive more than one notice for a curable
defect, A project that has previously applied for competitive
credits (a reapplication) may receive notification of a curable
defect regardless of whether such project has received notifi-
cation in the past.

{e) If an applicant cures one or more defects in the manner
set forth at (¢)1 or 3 above, NJHMFA will deduet one point
for each defect cured from the project’s score in determining
its ranking in the application cycle.

(f) If an applicant fails to respond to NJHMFAs notifica-
tion of curable defects within the 48-hour cure period, or if an
applicant’s response is non-responsive to the question asked,
a negative inference shall be drawn. Failure to respond to an
item in a cure letter will result in the denial of points if the
question is with respect to a point category; negative points if
with respect to the point categories at NJAC. 5:80-
33.15(a)15 through 20; or ineligibility if with respect to an
eligibility requirement.

{g) After the application deadline, telephone calls or other
oral or written communications on behalf of a tax credit ap-
plicant {for example, from a project’s development team,
elected representatives, ete.) other than information submitted
pursuant to (d) and (e) above shall not be accepted or consid-
ered before reservation awards have been announced.
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Recodified from N.J.A.C. 5:80-33.10 and amended by R.1998 d.279,

effective June |, 1998,

See: 30 NLLR. 1132{a}, 30 N.L.R. 1978(a).

Added new {b) through {e); and recodified former (b) as (f). Former
N.LA.C. 5:80-33.13, Scoring and ranking, was recodified to N.J.A.C.
5:80-33.16.

Recedified from N.J.A.C. 5:80-33.13 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a), 31 N.I.R. 860(a).

In (e}, changed the deduction from two points to one point; inserted a
new (f); and recodified former (f} as {g). Former N.J.A.C. 5:80-33.12,
Application fee schedule, recodified to N.LLA.C. 5:80-33.11.

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 NLIR. 191(a), 32 N.LR. 1065(a).

In {f}, changed N.J.A.C. reference.

Amended by R.2001 d.170, effective May 21, 2001 .
See: 33 NLLR. 932(a), 33 N.J.R. 1573(b).

In (a), inserted “Applications shall be submitted to NJHMFA by 12
noon of the application deadline date in order to be considered for law
review” and “(see definition)”; in (c), inserted “(see definition)” follow-
ing “incomplete™; in (g), inserted “for each defect cured” following
“point”.

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 NLLR. 1574(a), 34 N.J.R. 2417(a).

In (f), amended N.JLA.C, reference.

Recodified from N.J.A.C. 5:80-33.12 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.LR. 1016{a), 35 N.J.R. 3298(b).

In (a), inserted “date” preceding the third sentence, deleted “(see defi-
nition)” following “incomplete™; in (f} substituted “Failure” for “For
example, failure”, amended N.J.A.C. reference; in (g), substituted “pur-
suant to {d) and (e) above™ for “under the cure period”, inserted “or
considered” following “accepted”, Former N.1.A.C. 5:80-33.11, Appli-
cation fee schedule, recodified to N.J.A.C. 5:80-33.10,

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.J.R. 1432(a).

In (a), added “maintained by the Tax Credit Division” and “Late ap-
plications”; rewrote introductery paragraph {c); in (d), added “Except for
applications that NJHMFA deems to be substantially incomplete™ and
the last sentence.
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 NLLR. 839(a}, 40 N.J.R. 242%b).

In (f), updated the N.J.A.C. reference.
Amended by R.2009 d.154, effective May 4, 2000.
See: 41 N.LR. 917(a), 41 N.LR. 1994¢a).

In (a), substituted “shall” for “will” in the last sentence.
Amended by R.2013 d,086, effective June 17, 2013.

See: 45 N.LR. 530(a), 45 N.LR. i1511(a).

in {b), deleted “literally”™ foilowing “comply”, and inserted a comma

following *unambiguous”; and rewrote (d).
Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.ILR. 198%a), 49 N.IR. 435(a).

In (f), substituted “18” for “19”,

Amended by R.2024 ¢.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 N.LR. 343(b).

It {a}, substituted “through” for “via” and “12:00” for “i2"; in (d),
substituted “writing, by email” for “writing by electronic mail {e-mail)”
and second occurrence of “email” for “e-mail”; in (f), updated the
N.JLA.C. reference.

5:80-33.12  Application to a cycle/eligibility require-
ments

{a) A mixed-income project, mixed-use project, or afford-
able project linked to a market-rate or commercial component
that is part of a municipal fair share housing development
plan or a court-approved judgment of repose or compliance,
including, but not limited to, developments that have received
a density bonus, may not compete for tax credits (ceiling tax
credits), unless the applicant can conclusively demonstrate
that the market-rate residential or commercial units are unable
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to internally subsidize the affordable units and the affordable
units are developed contemporaneously with the commercial
or market-raie residential units. This subsection shall not be
evaded by failing to apply all or any portion of the subsidy to
the low- or moderate-income units, by diverting all or any
portion of the subsidy to other uses, or by using any other
device by which all or any portion of the subsidy is not used
to benefit low- or moderate-income housing. For example, if
a site was originaily zoned at four units per acre and a rezon-
ing resulted in six units per acre with a 20-percent set-aside
for low- and/or moderate-income units, then the site would be
the recipient of a density bonus. If the developer built at six
market units per acre, subdivided a portion of the acreage,
and donated the subdivided portion to a for-profit or nonprofit
developer, then the new owner may not compete for ceiling
tax credits if the market-rate residential units were able to
subsidize the affordable units. Alternatively, if on the same
site the number of low- and moderate-income units is in-
creased without a corresponding increase in density, then the
additional affordable units would be eligible to compete for
ceiling tax credits. In determining whether an applicant has
conclusively demonstrated that the market-rate residential or
commercial units are unable to internally subsidize the af-
fordable units, NJHMFA shall apply the standards set forth at
N.LA.C. 5:80-33.9(b)1 through 4.

(b) In performing its review of all applicable eligibility re-
quirements, NTHMFA staff may contact the applicant to ask
questions if there are unclear aspects of the application. Such
contact should not be construed by the applicant as an ap-
proval or rejection, but simply as an attempt to clarify the
application.

(¢) Applications shall meet all of the eligibility require-
ments listed in this section by the apphlication deadline in or-
der to be admitted into a cycle. NTHMFA reserves the right to
contact the applicant if the need arises.

I. Applications shall include the information set forth
at (¢}, either (¢)1ii or (¢)1iti, and (c)liv below in order to
demonstrate the need and demand for the proposed project
in a market area. i NJHMFA determines an insufficient
market need or demand exists, the project shall be deemed
ineligible.

i.  The proposed development, including all ameni-
ties and services, shall be described in a narrative format
by the applicant, The narrative shall include an explana-
tion of how the services shall be paid for, as well as the
need and demand for the project and its impact upon the
neighborhood. Commercial space, if any, shall be dis-
closed. Photographs of the site and existing structures
shall be provided from all significant perspectives and
show all significant nearby land uses, including, but not
limited to, those land uses listed at N.JA.C. 5:80-
33.15(a)l 1. Preliminary drawings of the finished project,
including the site plan, floor plan, and elevations drawn
to scale, shall be submitted with the narrative.

80-87

ii. A market study, certified to both the applicant
and NJHMFA in the analyst’s Certification, shall be
submitted for all projects. Two copies of the report shall
be submitted. The market study shall be no more than
six months old. Projects applying for additional credits
from the Reserve that have already received a previous
allocation of tax credits shall not be required to submit a
new market study. The analyst shall state in the certifica-
tion that all market study requirements have been fully
addressed. If any relevant information cannot be ob-
tained, the analyst shall explain why the information
cannot be obtained, The study shall also identify any as-
sumptions, estimates, projections, and meodels used in
the analysis. The assumptions used in the market study
(for example, project rents, unit mix, amenities, etc.)
must precisely reflect the information provided in the tax
credit application. The data and analysis shall clearly in-
dicate enough demand in the market to support the pro-
posed development. Any additional information appro-
priate to the market area and the project shall be submit-
ted to demonstrate the demand for the proposed housing
project. The report shall include, at a minimum:

(1} A brief executive summary that includes the
appropriate vacancy rate, capture rate, absorption pe-
riod, and the market advantage compared to compara-
ble market-rate properties given the rents projected by
the applicant, as well as a detailed table of contents
that clearly idemtifies the location of the items listed
below;

(2) A description of the proposed site, including
pictures of the site and existing structures, pictures of
the immediate neighborhood, visibility/access/
exposure, proximity to retail and employment, de-
tailed neighborhood and market area maps showing
all significant nearby land uses, block and lot numbers
of each parcel, site acreage, available public services
and public transportation, and existing infrastructure.
A description of the proposed improvements including
unit mix, a commentary on the preliminary drawings
including unit size and design, proposed project and
unit amenities, and any applicable tenant charges, ten-
ant-paid uiilities, and project-paid utilities shall be
provided. Detailed monthly utility allowance figures
shall be presented separately for each utility type (for
example, electric, gas, etc.) and for each umit type
within the project;

(3) Geographic definition and analysis of the
market area, including a comprehensive and reasona-
ble rationale for the suggested market area with sup-
porting evidence. For example, the market area may
be defined as the area in which similar properties
compete with the subject property for tenants, or the
area immediately surrounding the project from which
60 to 70 percent of the residents are expected to be
drawn, taking into account political and natural
boundaries, soctoeconomic characteristics, and the ar-
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eas from which nearby rental developments draw new
tenants. The market area shall be evaluated on the ba-
sis of employment and income levels and trends, the
presence of local revitalization projects, the number of
substandard units in the market, and the number of
cost-burdened households in the market. Interviews
shall be conducted with area apartment managers to
establish mobility patterns in the area. Particular atten-
tion should be given to tax credit properties. As avail-
able, the results of the interviews shall be reported,
showing the percentage of residents by neighbor-
hood/conumunity. For cases in which the subject prop-
erty is an existing rental development or later phase of
an existing development, detailed tenure by prior resi-
dence must be shown. Additional explanation shall be
provided for any market area with boundaries in ex-
cess of three miles (urban site} or five miles (rural
site) of the site;

(4) An economic analysis that provides the reader
context to better understand the household and rent
trends in the market. Topics to be addressed shall in-
clude:

(A) Presentation of data and analysis pertaining
to the trend in resident employment and unem-
ployment;

{B) Presentation of data and analysis pertaining
to trends over the past five years in total at-place
employment (that is, jobs) in the county in which
the subject site is located,;

(C) Presentaticn of data and analysis pertaining
fo at-place employment by industry sector for the
primary market area (PMA) or smallest available
geographic area that includes the PMA and compar-
ison to appropriate larger geographic area (that is,
city, county, metropolitan statistical area, or labor
markelt areg);

(D) A list of major employers in the PMA or
other appropriate small geographic area and an-
nounced changes in workforce (that is, expansions,
contractions, and relocations), as well as newly an-
nounced employers and their anticipated effect on
the Jocal economy; and

(E} A map of major employers and employ-
ment centers in relation to the subject property;

(5} A demographic analysis of the owner and
renter households in the market area at (¢)1ii(3) above
that are income eligible and can afford to pay the rent
{(assuming potential households may spend up to 40
percent of their income on housing expenses), When
appropriate, the eligible households shall also be ana-
lyzed by household size, race, ethnicity, and age.
Market studies submitted for projects applying to the
Age-Friendly Senior Cycle shall include an evaluation
of the market for the eligible population over 70 years
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old. Demographics from the last decennial census
shall be updated to reflect current market conditions
and shail be the basis for projected demographics.
This research data shall be provided in the appendix
and shall be from an organization such as Nielsen or a
governmental source such as the American Communi-
ty Survey, metropolitan planning organizations, or lo-
cal planning agencies. Supportive Fousing projects
shall also provide demographics on the special needs
population in the project in order to substantiate need
and demand at projected rent levels;

{6) Rent, vacancy, and amenity surveys by unit
size of market rate, affordable, and subsidized proper-
ties. The affordable property survey shall include all
LIHTC properties in the market area and those pro-
jects that are currently under construction or have re-
ceived preliminary site plan approval. A rent adjust-
ment analysis of the most comparable properties to the
subject shall be presented to derive a market rent for
each unit type. Data shall include, at a minimum, a
grid analysis by unit size for rents, amenities, unit fea-
tures, unit square footage, age, number of bathrooms,
tenant-paid utilities, rent per square foot, location,
physical condition, and curb appeal. Rents shall be ad-
justed, especially for utilify and amenity charges, so
that appropriate comparisons can be made. The pro-
posed rent shall have at least a 10-percent rent ad-
vantage in relation to the estimate of market rent. Ad-
ditional information concerning unit mix, vacancy and
turnover rates, operating expenses, rent trends, rent
concessions, rent control, waiting lists, absorption per
menth, design, contact, and contact phone number
shall be provided in a grid or narrative format, when
available. The market study shall contain a2 minimum
of three rent comparables for each unit size. All com-
parable properties should be within the delineated
market area when possible. In cases where a compa-
rable project has to be chosen from outside the market
area {for example, where there is not enough similar
rental product in the market area), appropriate adjust-
ments should be made for location differences. At
least one picture of each comparable and a detailed
street map that shows the location of each comparable
shall be provided. In addition, if the building that is
the subject of the tax credit application is currently
occupied, rent rolls and current tenant incomes shall
be provided and analyzed;

(7) The capture rate, absorption period, and the
impact the proposed rental housing may have on exist-
ing inventory. The capture rate is the number of units
in the project divided by the net demand for the pro-
ject, where the net demand is the number of house-
holds that are income eligible and can afford to pay
the rent minus the number of comparable affordable
units in the market area. For purposes of the market
study, the maximum annual household income for the
tax credit units shall be equal to 50, 60, or 80 percent
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of the area median income {depending on whether the
applicant chooses the 20 percent at 50 percent, 40 per-
cent at 60 percent, or average income Federal set-
aside) of a household. The maximum income limit
shall be based on an average houschold size of 1.5
persons per bedroom for the largest tax credit unit. For
single room occupancy projects, the maximum in-
come limit shall be based on the assumption of one
person per unit. Maxinmum income limits for all pro-
posed senior projects shall be limited to a two-person
household, The minimum annual household income
for the tax credit units shall be equal to the lowest tax
credit gross rent multiplied by 30 (which assumes that
potential houscholds may spend up to 40 percent of
their income on housing expenses on a monthly ba-
sis). The absorption period is a forecast of the number
of months that will elapse from the completion of
construction to stabilization (93 percent occupancy) of
the project as a whole, taking into consideration a rea-
sonable vacancy rate. Sample calculations of capture
rate and absorption period shall be shown in the re-
port, and NJHMFA shall be able to reconstruct the es-
timates using the data and methods in the market
study. When additional analysis is appropriate, meth-
ods shall consider demographic trends, age of house-
holders, the size of renter households, the unit mix of
the project, the amount of home ownership in the tar-
get population, the cost of home ownership in the
market area, approved projects not yet placed in ser-
vice, and any other significant factors. The impact of
the subject project on existing housing in the market
area shall also be addressed;

(8) If applicable, the appropriate rent per square
foot and vacancy factor based on market conditions
for any commercial space in the project;

(9) A conclusion forecast regarding the potential
viability of the proposed project which states the
strengths and weaknesses of the project, compatibility
of surrounding land uses, appropriateness of project
design and amenities, and the reasonableness of pro-
jected rents. In addition, the analyst shall state wheth-
er sufficient demand from targeted houscholds exists
for the development as proposed. Suggestions to make
the project more marketable shall be provided if ap-
propriate. All conclusions shall be based on data ana-
lyzed in the body of the report; and

(10) A statement of the competency of the analyst
conducting the study. The market analyst shall certify
that:

{A) They are an independent, third-party pro-
fessional with no financial interest in the project
other than in the practice of their profession (for
example, their fee for preparing the report is not
contingent upon project completion and/or an
award of tax credits);
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{B) They have the requisite knowledge to con-
duct the study;

(C) They have personally inspected the subject
property and the comparable properties analyzed in
the report; and

(D) They have conducted the study in accord-
ance with the Model Content Standards for Market
Studies for Rental Housing of the National Council
of Housing Market Analysts (NCHMA), 1400 16th
Street NW, Suite 420, Washington, DC 20036,
whose Model Content Standards are available at
https://www housingonline.com/councils/mational-
council-housing-market-analysts/model-content-stand
ards/, incorporated herein by reference, as amended
and supplemented.

(11) The provisions at N.L.A.C. 5:80-33.11(d) and
{e) shall not apply to market studies submitted pursu-
ant to this subsection. Instead, during the market study
review process, a reviewer contracted by NJHMFA
shall notify the independent, third-party professional
who completed the market study by telephone and,
simultaneously, in writing, by emaif about significant
missing or unclear components of the markei study. A
copy of such correspondence shall also be simultane-
ously sent to NJIIMFA and the tax credit applicant.
Failure of the independent, third-party professional
who completed the market study to provide a sufti-
cient response within five business days about signifi-
cant missing or unclear components of a market study
shall result in an application being declared ineligible.

iii. For projects of 25 units or less and projects re-
ceiving Project Based Section 8 rental assistance for 100
percent of the units, the form of market analysis de-
scribed below may be submitted in Heu of the market
study requirements listed at (¢)1ii(1) through (7) above:

(1) The third-party analyst shall provide a de-
scription of the proposed site and proposed improve-
ments, a geographic definition and analysis of the
market area, age and income demographics within the
defined market area, and rent, vacancy, and amenity
surveys by unit size of market-rate, affordable, and
subsidized properties. In addition, a rent adjustment
analysis shall be provided of the properties most com-
parable to the subject property. For suggestions, see
(c)lii above; and

{2) The requirements at (¢)lii(8) through (11)
above shall be complied with,

iv. Updates of market studies more than six months
old shall reflect a recent site visit by the market analyst,
updated information on the comparable properties, and
an analysis of any significant changes to the subject de-
velopment. Only one update to the market study is per-
mitted. Applicants shall submit both the original market
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study and any applicable update in the application sub-
mission.

2. Applications shall include the information set forth
at {¢)2i and 1i below in order to demonstrate site control:

i.  The applicant shall be either the owner or devel-
oper of the project and shall demonstrate that it has con-
trol of the property through any one or a combination of
the following: fee simple title by way of deed; long-term
ground lease or option to enter into a ground lease (for a
minimum term of the compliance and extended use peri-
ods), option agreement to purchase or lease, including
evidence that options are renewable until at least the
start of construction; executed contract of sale or other
enforceable agreement for acquisition of the property;
and/or an executed disposition and development agree-
metit with a public agency that specifies the site(s) to be
acquired and, if the property is to be or may be acquired
by eminent domain, identifies the condemnor, as such
term is defined at N.LS.A. 20:3-2, or its successor, The
acquisition price and basis shall be limited to the lesser
of the purchase price or the “as is™ appraised value of the
building and/or land,

ii. The applicant assumes the full burden of disclos-
ing with certainty in its application how it will obtain
and maintain site control. The application shall set forth
with specificity by what means each parcel of the pro-
ject’s real property is to be acquired if such acquisition
has not yet been perfected; applications shall not indicate
alternate means of acquisition for any particular parcel.
If multiple documents are necessary to evidence site
confrol, there shall be no lapse in the chain of site con-
trol documentation, such that the applicant’s right of site
control over the property from the property owner is ev-
idenced. For all forms of site control, a copy of the cur-
rent ownet’s recorded deed (or equivalent) shall be sub-
mitted as supporting documentation. In the case of a
municipality or other entity acquiring property through
eminent domain, at a minimwm, the applicant shall sub-
mif as part of its application a copy of all written offers,
as described at N.J.S.A. 20:3-6, or its successor, execui-
ed by the condeninor to the condemnee(s) with regard to
all real property comprising the project that is to be ac-
quired by this means, which offers must be in effect and
valid at the time of submission to NJHMFA. If addition-
al documents have been executed and/or filed with re-
gard to eminent domain at the time of application dead-
line, the applicant shall append a copy of those docu-
ments with its application and shall continue to supple-
ment the application with such documents as required at
N.JLA.C. 5:80-33.31; additionally, the declaration of tak-
ing shall be recorded within three months from the date
of the Tax Credit Committee meeting at which
awards/decisions are announced,

3. Applicants shall submit a copy of the preliminary or
final site plan resolution, as well as all other approvals. For
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rehabilitation projects with sites that are not required by the
municipality to obtain site plan approval, a letter from the
planning board (or appropriate municipal official) stating
that the site(s} are not subject to site plan approval shall be
provided. It is the applicant’s responsibility to ensure that
the project complies with all applicable local land use and
zoning ordinances and that nothing at the local or county
level will interfere with the project obtaining all necessary
permits,

4. Applicants shall disclose the existence of any known
environmental conditions/constraints, including, but not
limited to, wetlands, stream encroachment, and steep slope
grading, that may impact development on the project site.
In addition, applicants shall certify that all necessary envi-
ronnental approvals have been obtained or, af 2 minimum,
applied for from the Department of Environmental Protec-
tion, If remediation is necessary, the remediation plan shall
be accounted for in total development costs. If a Phase 1
environmental study conducted in accordance with the
American Society for Testing and Materials (ASTM)
E1527-21 (or most recent standards adopted by the State),
Standard and Poor’s Enhanced Protocol (which includes
testing for lead, asbestos, and radon) has been completed
for the project, the findings shall be submitted. A Phase I is
not required; however, if a project is awarded credits and a
Phase 1 was not submitted with the application, the appli-
cant shall not be allowed to apply for hardship credits for
unforeseen environmental issues.

5. As required pursuant to Section 42(m)2XB)(1) of
the Code, all financing information shall be disclosed in the
application, including information about letters of interest
and other undertakings that the applicant does not identify
as funding sources in the application. The applicant shafl
provide all syndication documents in existence at the time
of application, including, but not limited to, the prospectus
(offering memorandum), limited partnership agreement,
joint venture agreement, partnership administration ser-
vices agreement, development agreement, any amendments
to the aforementioned documents, and any relevant agree-
ment between and among the relevant parties setting forth
the terms of the financial arrangements, commitment let-
ters, if any (firm or otherwise), and mortgage documents.
All documents must include all exhibits and schedules. In
addition, Section 42(m)(2)(C)(ii) of the Code requires the
taxpayer to “certify to the housing credit agency the full
extent of all Federal, State, and focal subsidies which apply
(or which the taxpayer expects to apply) with respect to the
building.”

6. All funding sources planned for the project shall be
committed to the project at the time of application, exclud-
mg NJHMFA financing sought as part of the application.
For NJHMFA financing only, a preliminary approval letter
will be acceptable at the time of application, which letter
shall verify that the project development budget included
as part of the application for financing has been reviewed
and the underwriting parameters conform with current
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NJHMFA Multifamily Underwriting Guidelines and Fi-
nancing Policy, available at Witpsy/mi.goy/dcahmfa/
developers/multifamily. Commitments shall be finn and
contain only conditions that are under the control of the
applicant (that is, commitments cannot be conditioned on
the availability of funds). The amount and all terms of the
funding commitment shall be listed in the documentation
provided at (¢)6i through viii below. The amount and terms
shall be used by NJHMFA in its underwriting analysis.
Commitment letters shall be countersigned/accepted, in
writing, by the applicant. Expired commitments, letters of
interest/intent, and term sheets do not qualify as commit-
ments. To evidence commitments for funding sources, the
following is required:

i, Banks and other lending institutions: Commit-
ment letters for construction and permanent financing
must indicate the interest rate (or the basis on which the
interest rate will be set), term of the loan (at least 15
years for permanent financing, or, if less than 15 years,
the loan must be fully amortizing), and all conditions. If
the interest rate is floating after permanent loan closing,
a maximum interest rate shall be stated in the commit-
ment letter, and shall be the rate at which NJHMFA
conducts its underwriting analysis. The commitment
shall have been approved by the lender’s final approval
authority (for example, from a bank’s loan review com-
mittee or if a lending consortium, from the consortium
itself). The maximum mortgage supportable shall have
been obtained.

ii. State Affordable Housing Trust Fund (AHTF),
State Community Development Block Grant (CDBG), or
HOME funds: Projects applying for AHTF funds and tax
credits shall comply with the applicable rules of these
programs. DCA shall inform NJHMFA of those projects
that have submitted a complete application for State
AHTF, State CDBG, or State HIOME funds by the tax
credit application deadline. DCA will inform NIHMFA
of the projects it intends to fund and the subsidy amounts
if those projects are sufficiently competitive to receive
tax credits. DCA will amnounce the AHTF, State CDBG,
and HOME commitments at the same time NJHMFA
awards the reservations of tax credits.

iii. Grants: All private, State, or local granis shall be
deducted from basis unless the grantee is taking the
grant into income and paying income tax on it or the
grantee is making a loan to the final ownership entity.
All Federal grants must be subtracted from basis.

tv. Municipal, county, or PHA grants or loans:
Funding approvals for municipal or county granis or
foans (for example, CDBG, HOME) vary from county to
county and from municipality to municipality. NJHMFA
is sensitive to the regulatory constraints and administra-
tive processes of local governmental funding sources
and recognizes that evidence of firm commitments may
vary from one government entity to the next. Generally,
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it is the municipal council and county board of freehold-
ers that have final approval authority; therefore, a copy
of the county or municipal resolution/ordinance approv-
ing the funds for the project is required to be submitted
with the application. However, for governmental entities
where that is not the standard approval process,
NJHMFA shall accept comparable commitments. For
example, for projects receiving HOME funds from par-
ticipating jurisdictions (PJs), NJHMFA shall accept one
of four forms of commitments in light of the many ways
that local governmental entities combine their local ap-
proval process with Federal HOME regulations. First,
applicants may simply submit an approved mumnicipal or
county resolution described in the beginning of this sub-
section. Second, an applicant may submit a copy of the
HUD form 7015.15 “Request for Release of Funds and
Certification” along with a copy of the PJ’s cover letter
transmitting it to HUD. Third, the applicant may submit
a copy of their PJ’s Comprehensive Housing Affordabil-
ity Strategy (CHAS) with the project and the funding
amount specifically cited in the CHAS along with a copy
of the PI's resolution approving the CHAS. Fourth, for
those PJs that have authorized their staff to make final
funding decisions, a commitment letter signed by the au-
thorized signatory (that is, the person having final ap-
proval authority) shall be sufficient, so long as documen-
tation delegating final approval authority to the signatory
is also submitted.

v. Owner equity/loans and deferred developer fee:
All applicants representing that they shall be contrib-
uting equity beyond that generated by the tax credit shall
disclose the amount, the source, and all terms. Appli-
cants “coming out-of-pocket” to fill a funding gap shall
provide supporting documentation {that is, bank state-
ments) and a letter from an independent C.P.A. certify-
ing that the applicant has the amount of cash that is
needed to fill the funding gap. Except for owner equi-
ty/loans listed in conjunction with (c)6viii and x below,
any owner equity/loans in excess of $1,000,000 shall be
considered a permanent source that cannot subsequently
be replaced by another funding source. Cash already ex-
pended on the project by the applicant can be utilized as
a source of funds if the expenditures are verified by an
independent C.P.A. and the cash is not an advance of
other project funding sources. If the developer fee is de-
ferred, applicants shall specify the amount, and when
and how it will be paid. (NJHMFA establishes maxi-
mum developer fees.) Projects that utilize more than
50.00 percent of the total developer fee as a funding
source at the application stage shall be declared infeasi-
ble, unless such use of the developer fee is on an interim
basis (that is, if an anticipated funding source to replace
the deferred developer fee is identified in the applica-
tion, and the commitment of those funds is received no
later than the issuance of the carryover alloca-
tion/binding agreement). Failure to secure the funding
source and subsequently reduce the deferred portion of
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the developer fee to 50.00 percent of the total amount by
carryover shall result in a cancellation of the tax credit
reservation. Contractor fees cannot be pledged. Apph-
cant equity or deferred developer fee may be subse-
quently replaced by State HOME or AHTF resources on-
ly if the application for State HOME or AHTF resources
has been submitted by the tax credit application dead-
line,

vi. Investor commitments: Applicants who do not
have an agreement with a syndicator/investor at the time
of application or who have only received an investor’s
term sheet may still apply for tax credits; however,
NIHMFA shall underwrite the project at the lowest level
of the NJHMFA equity range. Applicants that have an
invesiment agreement with their investor shall have their
project underwritten at a higher price, upon request, pro-
vided the equity pricing falls within the NJHMFA equity
range. The applicant shall include in the application a
commitment letter (not a term sheet) from an investor
evidencing the net pricing (cents per credit dollar) and
total anticipated net proceeds., Applicants of projects
where the general partner(s) (or equivalent) will be re-
faining a two-or-more-percent ownership interest will
have a retention factor added to the NJHMFA base of
the equity range or the project’s net pricing,

vii. All-equity projects: Such projects include those
where the applicant is financing the project and is taking
the credits itself and those where the project is perma-
nently financed solely on tax credit proceeds (that is, no
mortgage, grants, efc.). Applicants of projects in the
former category shall comply with (c)6v above and shall
have a retention factor added to the base of the
NJHMFA equity range. Applicants of projects in the lat-
ter category shall submit a fully executed investor com-
mitment evidencing the pricing per credit dollar and total
anticipated net proceeds shown in the application. If
there is sufficient cash flow to amortize debt, the appli-
cant shall obtain a mortgage commitment for such debt.

viit. Federal Home Loan Bank (FHLB): Applicants
applying for tax credits and the FHLB Affordable Hous-
ing Program shall not be required to submit a commit-
ment letter from FHLB by the application deadline. If a
project fails to receive FHLB funding, the project may
be declared infeasible unless there is an alternate source
of financing, such as a deferred developer fee, identified
in the tax credit application and comunitment of the al-
temate funding is received by issuance of the carryover
allocation/binding agreement.

ix. Municipal Affordable Housing Trust Funds: A
copy of the current spending plan listing the project that
has been approved by the municipality and submitted to
DCA or the courts by the application deadline shall be
submitted in the application.

X. New Jersey Economic Development Authority
(NJEDA) funding: For projects applying for funds from
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NIJEDA and for four-percent LIHTCs, the applicant shall
ensure that NJEDA has informed NJHMFA of any of the
applicant’s projects that have submitted a complete ap-
plication for funding, the projects NJEDA intends to
fund, and the subsidy amounts, If a project does not re-
ceive NJEDA funding, the project may be declared in-
feasible unless there is an alternate source of financing
identified in the tax credit application and commitment
of the alternate funding source is received by issuance of
the 42(m) letter. For projects applying for funds from
NIEDA and for nine-percent LIHTCs, a commitment
letter from NJEDA shall be submitted in the tax credit
application,

7. In accordance with the Code, NJHMFA shall exam-
ine the reasonableness of the operational costs of the pro-
Jject. Applicants shall demonstrate that their project is fi-
nancially feasible and viable as a qualified low-income
housing project throughout the tax credit compliance peri-
od.

i.  Projects shall be underwritten to demonstrate
project feasibility at a household median income per-
centage that is 2.5 percent below the income designation
selected. For example, if the 50-percent AMI income
designation is selected, those units shall be underwritten
with rents affordable to tenants at or below 47.5 percent
of the area median income adjusted for family size. Sup-
portive housing units not receiving project-based rental
assistance shall be underwritten with rents affordable to
lenants whose incomes are at or below 20 percent of the
area median income adjusted for family size.

it.  Applicants shall submit a 15-year cash flow pro
forma signed by the first mortgagee (or syndica-
tor/investor if the project has no hard debt) which exclu-
sively reflects the following language verbatim: “We
acknowledge that this pro forma substantially matches
the assumptions used in our underwriting of the mort-
gage (equity investment).”

(1} The pro forma must precisely reflect the rent
structure in the tax credit application, including all
lenders’ assumptions such as principal and interest
payments, non-rental income, operating expenses, re-
quired reserves, annual fees, ete., as well as other
characteristics of the application that impact {inancial
feasibility (for example, cost of social services), That
is, a project’s applications for any and all other financ-
ing must mirror the development cost, operating as-
sumptions, rent structure, etc., shown in the tax credit
application.

(2) Year one of the pro forma shall show stabi-
lized operations. If the pro forma reflects negative
cash flows in any year, the application shall demon-
strate the funding and utilization of an Operating Def-
icit Escrow Account (ODEA). Assumptions regarding
interest on the ODEA shall be reasonable.
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(3) The pro forma may reflect rental assistance
only if such assistance is project-based and is evi-
denced by the submission requirements described at
(c)13 below. The subsidy may be illustrated only for
the initial contractual term; that is, future renewals of
project-based subsidy confracts cannot be assumed.
Upon the expiration of project-based rental assistance,
supportive housing projects shall be underwritten at
rents no more than 20 percent of area median income
adjusted for family size. For non-supportive housing
projects, the project shall be underwritten at rents that
are appropriate for market conditions (and are thus
supported by the market study required at (c)lii
above); however, in no event shall rents exceed 50
percent of area median income adjusted for family
size.

{4y Year one of the pro forma should reflect core
operating expenses between $3,000 and $4,000 per
unit. For those projects with core operating expenses
less than $3,000 per unit or more than $4,000 per unit,

the application shall include an explanation supported .

by audited financial statements as to why the per unit
operating expenses fall outside this recommended
range, except that no family project shall have core
operating expenses below $3,000 per unit and no sen-
ior project shall have core operating expenses above
$4,000 per unit. Other operating expenses will be
evaluated for reasonableness given the characteristics
of the project.

(5} Executed leases for a minimum term of five
years shall be required for projects that rely upon
commercial income to demonstrate financial feasibil-
ity. Should the term of the executed lease end prior to
the end of the compliance period, NJHMFA shall use
a vacancy rate of 50 percent for the years not covered
by the lease.

ili. Applicants shall submit at least two forms of data
supporting the operating expenses stated in the pro for-
ma (for example, database information, comparable pro-
ject information, Institute of Real Estate Management
(IREM) statistics), or an NJHMFA Form 10 signed by
the NJHMFA Asset Management Division. NJHMFA
reserves the right to require submission of the audited fi-
nancial statements for comparable projects owned by the
applicant.

iv. NIHMFA reserves the right to require a residual
value analysis (conducted by the partnership’s account-
ant) of any project with significant soft debt, at any time
during the application and/or allocation process.

v. Projects with market-rate units shall distribute
the low- and moderate-income units among the differ-
ent-sized units to reflect the same percentage distribution
as the number of different-sized units bears to the tofal
number of units. A greater percentage of the low- and
maoderate-income units may, however, be allocated to
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the larger units, Additionally, low- and moderate-income
units shall be distributed throughout the project such that
the tenants of such units have equal access to, and en-
joyment of, all common facilities of the project. (See
N.JA.C. 5:80-8.3.)

8. Successful participation in the New Jersey Clean
Energy Program’s (NJCEP) NJ ENERGY STAR Certified
Homes Program Version 3.1, NJ Zero Energy Ready
Homes, NI Pay for Performance-New Construction, EN-
ERGY STAR Multifamily New Construction Version 1.1,
or alternative per the Guide to QAP Green Requirements
{Green Guide), and in the NTJTHMFA Energy Benchmarking
Initiative shall be required for all applications. Both the
Green Guide and the NJHMFA Energy Benchmarking Ini-
tiative are available at https:/nj.gov/dea/hmfa/developers/

lihte/greenpoints/.

i.  All applicants shall comply with the require-
ments of the Green Guide. Applications shall include a
copy of a signed contract between the applicant and a
Home Energy Rating System (HERS) rater and a signed
letter of intent provided by NJHMFA, which states that
the applicant has read the Green Guide and will comply
with all requirements thereol. At the time a project is
placed in service, owners shall submit to NJHMFA the
Certificates issued by the NJCEP (or equivalent) for
each dwelling unit/building, as applicable, in the project.

ii. In order to satisfy the Energy Benchmarking Ini-
tiative requirements at {c)8 above, the application shali
include a copy of the completed and signed letter of in-
tent from the developer to NJHMFA. Prior to issuance of
the IRS Form 8609, the developer/owner shall submit
the forms at (¢)&ii(1), (2}, and (3) below, which can be
found at hitps.//nj.gov/dca/hmfa/developers/lihtc/green

points/:

(1) A completed NJHMFA New Jersey (Green
Homes Office Building Owner Utility Release Form
for all common area meters (gas; oil; electric; cogen-
eration);

(2) A completed NJHMFA New lersey Green
Homes Office Energy Benchmarking Survey Form,
which includes building data consisting of the name,
age,-address, number of floors, inclusion of elevators,
square footage, number of buildings, whether the
building(s) are master- or individually-metered, a de-
scription of any previouslty completed energy-
efficiency work, and utility account information; and

(3) Completed NJHMFA New lJersey Green
Homes Office Tenant Utility Release Forms and/or
evidence that requests for such forms were made from
at least 40 percent of tenants occupying the project at
the time of the TRS Form 8609 issuance for new con-
struction or at least 25 percent of each unit type for
rehabilitation projects. The applicant shall also be re-
quired to include the tenant utility release form as a
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part of the lease agreement. For new construction pro-
jects, the applicant shall ensure that at least 40 percent
of the tenants have active utility release forms (or
shall provide documentation of the efforts to obtain
such forms) and common area utility data shall be re-
ported for the first three years of occupancy. For reha-
bilitation projects, the applicant shall provide utility
data for one year prior to commencement of renova-
tion work and for two years post-construction for all
common areas and at least 25 percent of each unit
type. Common area and tenant utility data shall be up-
leaded into the ENERGY STAR Portfolio Manager at
www .energystar.gov/benchmark pursuant to the pro-
cedures outlined in the NTHMFA Energy Benchmark-
ing Technical Manual, available at https:/nj.gov/dca/
hmfa/developers/lihtc/greenpoints/. ITn order to satisfy
the resilience requirements of the Green Guide, the
application shall include a Site and Risk Assessment
Review Report. Prior to issuance of the IRS Form
8609, the developer/owner shall submit an Emergency
Management Plan addressing all site-specific risk
hazards per the requirements in the Green Guide.

9. Successful completion of an NJHMFA-approved tax
credit certification program prior to the project being
placed in service. The staff person responsible for verifica-
tion of tenant income must be the person to successfully
pass the certification examination and meet a continuing
education requirement of at least six hours annually by an
approved provider for the term of the compliance and ex-
tended use periods. For the lst of approved tax credit certi-
fication programs, please contact NJHMFA’s Division of
Multifamily/Supportive  Housing and Lending at

NIBMFA taxcredits@nthmfa.gov.

10. Applicants requesting acquisition credits shall in-
clude an attorney’s opinion regarding each building’s eli-
gibility for acquisition credits, The acquisition value shall
be the lesser of the appraised value or the purchase price or
lease fee of the realty and any buildings and improvements
thereon in the most recent arm’s length transaction, if such
a transaction occurred within the past 10 years, as deter-
mined by a title history. The title report shall identify each
party associated with the transaction. The appraised value
of the real estate shall be determinative if it is less than the
amount of the most recent arm’s-length transaction or if
there was no arm’s-length transaction within the past 10
years. Applicants shall submit an appraisal not older than
six months, which may be subject to third-party review, If
acquisition credits are denied, the application shall still be
considered for rehabilitation credits so long as the project
remains feasible without the acquisition credits. NJHMFA
reserves the right to require a capital needs assessment for
any project seeking acquisition credits and/or an independ-
ent appraisal that conforms to the Uniform Standards of
Professionat Appraisal Practice {USPAP).

11, For all projects that are claiming a prior owner’s ex-
penditures in basis, a C.P.A. shall itemize the step-in-the-
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shoes costs and certify that the amount of the step-in-the-
shoes costs shown in the application has indeed been spent
and is accurately reflected in eligible basis. Prior owner’s
developer fees shall not be recognized.

12, Al projects funded by the United States Department
of Agriculture (USDA) Rural Development shall provide a
letter from the State Director approving the loan and stat-
ing that the funds have been obligated. Because USDA Ru-
ral Development does not fund a developer fee, the allocat-
ed credit amount may be limited to an amount sufficient to
pay only the developer fee. NJHMFA establishes the max-
imum developer fee.

13, All applicants receiving rental subsidy from a gov-
emment or private source shall submit with the tax credit
application evidence of receipt of such assistance. Evi-
dence of Project Based Section 8 Rental Assistance shall
include, at a minimum, a letter from the Public Housing
Authority (PHA) firmly approving the project for Project
Based Section 8 Rental Assistance subject to the comple-
tion of the subsidy layering review or a Commitment to en-
ter inte a Housing Assistance Payments Contract {CHAP)
under the HUD Rental Assistance Demonstration (RAD).
For projects involved in the AFL-CIO Pension Fund Pro-
gram, a preliminary commitment from the AFL-CIO shall
suffice. For other types of (non-Section 8) rental assistance,
evidence shall include a fully executed rental assistance
contract that specifies the source and term of the subsidy.
Only projects receiving project based rental assistance may
underwrite the praject using the fair market rents (FMRs)
as defined by the project’s approved HAP contract. Upon
the expiration of project based rental assistance, Supportive
Housing projects shall be underwritten at rents no more
than 20 percent of area median income adjusted for family
size. For non-Supportive Housing projecis, the project shall
be underwritten at rents that are appropriate for market
conditions {and are thus supported by the market study re-
quired at (c)1ii above); however, in no event shall rents ex-
ceed 50 percent of area median income adjusted for family
size. If State Rental Assistance Program (SRAP) rental
subsidy is available, projects applying for SRAP and tax
credits shall comply with the applicable rules of these pro-
grams. DCA will inform NIIMFA of those projects that
have submitted a complete application for SRAP by the tax
credit application deadline. DCA will inform NJHMFA of
the projects it intends to fund and the subsidy amounts if
those projects are sufficiently competitive fo receive tax
credits. DCA will announce the SRAP commitments at the
same time NJHMFA awards the reservations of tax credits.

14. Supportive housing projects or projects applying to
any cyele that contain supportive housing units shall sub-
mit the following items in addition to those items at
N.JA.C. 5:80-33.15(a)5:

i, A supportive housing population needs analysis;

ii. A supportive housing marketing plan. The plan
must identify the organizations that will be used for re-



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-33.12

ferrals and provide evidence, such as a letter of support,
attesting that such organizations have experience serving
the target population and can be a source for referrals.
For example, if the target population is homeless indi-
viduals or homeless families, a resolution indicating that
referrals will be provided or a letter of support from the
local/county Continuum of Care s reconunended;

iii. Evidence of the supportive housing development,
management, and/or supportive services experience of
the owner entity, property management entity, andfor
social service provider who will be providing the proper-
ty management and supportive services to the residents;

iv. Sources of funding and, if applicable, a social
services plan that includes a detailed description of the
scope of services to be provided to the individuals with
special needs. If the social service provider js parinering
with other community services, that relationship must be
substantiated with executed letters of agreement detail-
ing the services to be provided and the term thereof;

v. An executed supportive services agreement be-
tween the supportive services provider and the owner en-
tity; and

vi. Evidence of the receipt of rental assistance or op-
erating subsidy commitment(s) for special needs popula-
tions below 30 percent of area median income and/or ev-
idence that the supportive housing units are affordable to
the target population.

15. Al owners and developers shall affirmatively mar-
ket their projects. For projects of 25 units or more, appli-
cants shall submit an Affirmative Fair Housing Marketing
Plan, which, in short, documents how the project will be
marketed to those people who are least likely to apply. For
instance, if the proposed development is located in an area
predominantly populated by white persons, outreach
should be directed to non-white persons. Conversely, if the
population is predominantly Black persons, outreach
should be directed to non-Black persons. Pursuant to
N.JLS.A. 52:27D-3213 et seq., affiemative fair housing
marketing plans shall include registering projects on the
New Jersey Housing Resource Center {HRC) and posting
vacancies, waitlist opportunities, and lottery drawings
when accepting applications for such openings. The listings
on the HRC shall comply with N.I.S.A, 52:27D-321.6.a for
initial marketings and with N.LS.A. 52:27D-321.6.b and
6.c for all subsequent applications. Additionally, as part of
the affirmative marketing requirement, the own-
er/developer shall notify the local CoC of any units re-
served pursuant to N.J.A.C. 5:80-33.15(a)22 for individu-
als and families that are homeless. At the time the units are
placed in service, the owner/developer and rental agent
shall certify that the project was affirmatively marketed.

16. Projects with HOPE VI/Replacement Hous-
ing/Choice Neighborhoods Implementation Grant funding
shall submit the following:
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i. A copy of the commitment letter from HUD
awarding funds to the public housing authority. The ap-
plicant shall disclose the terms and conditions of the
HOPE VI/Replacement Housing/Choice Neighborhoods
Implementation grant to the public housing authority
that funds the project, as well as the terms and condi-
tions of the funding arrangements between the public
housing authority and the applicant;

ii. An opinion of tax counsel in support of the dollar
amount of the eligible basis for the project set forth in
the application. Attached to this opinion, and incorpo-
rated therein, shall be the accountant’s analysis required
in {c}16iii below;

iti. An analysis conducted by an independent auditor
of anticipated project cash flow and residual value
demonstrating a reasonable prospect of repayment of all
loans funded by the proceeds of the HOPE
VI/Replacement Housing/Choice Neighborhoods Im-
plementation Grant funds and all debt. This analysis
shall incorporate the same assumptions utilized in the
I5-year cash flow pro forma submitted pursuant to (c)7ii
above; and

iv. The applicant shall demonstrate that any HOPE
VI/Replacement Housing/Choice Neighborhoods Im-
plementation Grant funds used in the application to es-
tablish eligible basis at any time during the credit period
are received pursuant to contractual financing provisions
that, when viewed in the context of reasonably anticipat-
ed project cash flow and residual value, constitute lawful
basis pursuant to the Code and applicable law.

17. Non-preservation projects located in census tracts
wherein 30 percent or more of the existing housing units
are low-income housing tax credit units shall not be eligi-
ble for funding unless the following criteria are met:

i.  The project must be a redevelopment project;

ii. The project does not add more low-income units
to the census tract, unless the developer enters into a le-
gally binding community benefits agreement with the
municipality to invest resources into the impacted census
tract;

jiii. The project plan includes relocation options to
higher opportunity areas and mobility counseling assis-
tance for existing residents; and

iv, The application includes a municipal resolution
that references this paragraph (NJA.C. 5:80-
33.12(c)17) and supports the allocation of housing fax
credits for the development.

18. Applicants that have a general partner, voting mem-
ber, property manager, developer, principal, or a related
party of any of the foregoing who owned or managed any
interest in an LIHTC project when title was foreclosed
thereon by entry of judgment or deed in lien of foreclosure
shaifl not be eligible for tax credits for a period of seven
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years from the date of entry of the judgment of foreclosure
or deed in lieu of foreclosure, whichever shall have oc-
cwred first. Applicants that have a general partner, voting
member, property manager, developer, principal, or a relat-
ed party of any of the foregoing who owned or managed
any interest in an LIHTC project that the Tax Credit Com-
mittee (Committee) determined exhibits a pattern of uncor-
rected noncompliance shall not be eligible for tax credits
for a period of three years from the date all issues of non-
compliance are deemed corrected by the Committee.

19. High-speed internet must be provided in all common
areas at no charge to tenmants and high-speed internet
hookup capability must be installed in all units.

20. By submitting an application, the applicant waives
the right to request to terminate the extended use period
through the qualified coniract (QC) process pursuant to
Sections 42(h)(6)(E), (F), and (I) of the Code. This waiver
will be included in the extended use agreement described at
N.JLA.C. 5:80-33.29.

21, NJHMFA is committed to the long-term affordabil-
ity of developments for the benefit of tenants and full com-
pliance by applicants and principals with the provisions of
the Code, the extended use agreement, and other program
requirements, NJHMFA similarly has an interest in pre-
serving the right of first refusal (ROFR) by a qualified
nonprofit organization at the close of the compliance peri-
od, as authorized at Section 42(i)}(7) of the Code. NJHMFA
reserves the right to require any or all of the foliowing
from applicants, as applicable:

i.  Provisions to be included in the applicant’s or-
ganizational documents limiting transfers of partnership
or member interests or other actions detrimental to the
continued provision of affordable housing;

it. Terms in the extended use agreement requiring
notice and approval by NJHMFA of transfers of partner-
ship or member interests;

iii. A designated form of ROFR document as pro-
duced by NJHMFA;

iv. An ROFR agreement, including specific lan-
guage that acknowledges the right of the qualified non-
profit organizaticn to exercise the ROFR, provides that
consent {o execution of the ROFR may not be unreason-
ably withheld by the invesior, and provides that the
ROFR is not conditioned upon receipt by the owner of a
bona fide offer from any party, to be reviewed by
NIHMFA prior to issuance of TRS Form 8609;

v. A letter of intent from a tax credit investor that
clearly grants to a qualified nonprofit organization a
right of first refusal to purchase the project for not less
than the minimum purchase price as set forth at Section
42()(7)(B) of the Code following the expiration of the
tax credit compliance period;
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vi. Written acknowledgement from any or all poten-
tial investors or syndicators that they have never sought
to undermine the exercise of a right of first refusal or op-
tion to purchase in prior transactions, that they under-
stand that return on investment is primarily in the form
of tax benefits and not dependent on the project’s appre-
ciation in value, and that the ROFR as authorized at Sec-
tion 42 of the Code is distinet from a right of first refusal
pursuant to state statutory, court-interpreted, or common
law;

vii. Negative points for applications involving spon-
sors, investors, syndicators, or lenders that, in
NJHMFA’s determination, have demonstrated a history
of conduct detrimental to long-term compliance with ex-
tended use agreements, whether in New Jersey or anoth-
er jurisdiction, and the provision of affordable tax credit
units;

viil. Provisions to implement any amendments to the
Code or any future Federal or State legislation, rules, or
administrative guidance; and

ix. The decision whether to institute, and the terms
of any such requirements shali be made by NJHMFA as
reasonably determined to be necessary or appropriate to
achieve the goals stated at this subsection and in the best
interests of the QAP,

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.JR. 2818(a).

Substantially amended paragraphs under (a); deleted former {b), relat-
ing to requirements upon additional award of credits; and recodified
former {¢) as (b).

Recodified from N.JA.C. 5:80-33.11 and amended by R.1998 d.279,

effective June i, 1998,

See: 30 N.I.R. 1132(a}, 30 N.I.R. 1978(a).

Rewrote (a). Former N.JLA.C, 5:80-33.14, Point system for the Urban
Cycle, was recodified to N.JLA.C, 5:80-33.17.

Recodified from N.JLA.C. 5:80-33.14 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a), 31 N.I.R. 860(a).

Rewrote (a). Former N.J.A.C. 5:80-33.13, Cycle deadiines, recodified
to NLJLA.C. 5:80-33.12.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191(a), 32 N.J.R. 1065{a).

Rewrote the section.

Amended by R.2001 d.170, effective May 21, 2001,
See: 33 N.LR. 932(a), 33 N.IR, 1573(b).

Rewrote section.

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 NLLR. 1574(a), 34 N.J.R. 2417(a).

Rewrote the section.

Recodified from N.J.A.C, 5:80-33.13 and amended by R.2003 d4.300,

effective July 21, 2003.

See: 35 N.LR.1616(a}, 35 N.J.R. 3298(b).

Rewrote the section. Former N.J.A.C. 5:80-33.12, Cycle deadlines,
recedified to N.JLALC, 5:80-33.11.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.L.R. 3879(a), 38 N.JL.R. 1432(a).

Rewrote (c).

Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.LR. 281(a), 39 N.LR. 2011{a).

Rewrote (c)6ii, and the introductory paragraph of (c)8; added {c)8i
through (c)8iit; in (c)9, inserted “the ‘as-is’ ”; and in {c)11, substituted
“United States Department of Agriculture {USDA) Rural Development”
for “U.S. Department of Rural Econontic and Community Devetopment
(RE & CD)” and “USDA Rural Development™ for “RE & CD”.
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Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.LR. 839(a), 40 N.J.R. 2429(b).

in (c)2ii, inserted “(or equivalent)”; in (c)6iv, deleted “RCA,” preced-
ing “HOME” and substituted “and recognizes that” for “. Therefore,”;
added (c)6ix; in (c)71i(3), substituted “13” for “127, “supportive hous-
ing” for “Supportive Housing™ and “non-supportive housing” for “non-
Supportive Housing”; rewrote (c)8; added new (c)9; recodified former
{€)9 through (c)15 as ()10 through {(c)16; in the introductory paragraph
of {¢)}4, substituted “housing” for “Housing”; rewrote {c)l4i through
(¢)14iv; added {c}t4v; in the introductory paragraph of (c)16, (c}16i,
(c)16iii and (¢)16iv, inserted “/Replacement Housing”.

Amended by R.2009 d.134, effective May 4, 2009.
See: 41 NLR. 917(a), 41 N.LR. 1994(a).

Rewrote {a); in the introductory paragraph of (¢)1, substituted “(c)1i”
for “(c)1™; in (c)1ii(1), substituted a comma for “and™ following “rate”
and inserted “and the discount from comparable market rate units™; in
(€)1ii(3), inserted the last four sentences; in {¢)1ii(3), inserted the sixth,
ninth and tenth sentences; in the introductory paragraph of ()6, inserted
the second and fifth sentences; in (¢)6i, deleted “and shall be counter-
signed/accepted by the applicant” following “itself)”; in (c)6iii, deleted
the former first sentence; rewrote (c)6vi and {c)6viii; in (c)6vii, inserted
“base of the” preceding “NJHMFA™ and substituted “range” for “fac-
tor™; in (c)6ix, inserted “or the project plan amendment that includes the
project and is approved by the receiving municipality™; added (¢)6x; in
()71, deleted “at or” following “that is™, inserted “2.5 percent” and sub-
stituted “47.5” for “507; in (¢)7ii, substituted “assumptions™ for “as-
sumption™; in (¢)7i(4), substituted “$2,200” for “$1,800” three times
and “$3,800” for “$3,400” three times; in {¢)7iii, inserted “or an
NIJHMFA Form 10 signed by the NJHMFA Property Management Divi-
sion”; rewrote (c)9 and (c}14; in ()10, inserted the last two sentences; in
{c)13, deleted “Section 8” preceding and inserted “Section 8 Rental”
following “Project Based”, substituted “project based rental assistance”
for “Project Based Section 8 Rental Assistance” and inserted the last
four sentences; and in (c)16ii, substituted “an independent auditor” for
“the applicant’s accountant”.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.LR, 917(a), 43 N.LR. 2293(a).

Deleted (c)6ii(1) and (¢)6ii(2); in {c)6v, deleted “the project is a CO-
AH/Court-ordered project referenced in (¢)6ii above or if” following
“only if””; in (c)6x, substituted “DCA” for “COAH"; in (c)7ii(4), substi-
tuted “$3,000” for “$2,200" and “$4,000” for “$3,800” throughout; in
{€)]0, inserted “a capital needs assessment for any project seeking ac-
quisition credits and/or”; in the introductory paragraph of (c}14, inserted
“or projects™ and “that confain supportive housing units”; and in the
introductory paragraph of {c)16, substituted “Projects with” for “Appli-
cants applying in the™ and “funding” for “set-asides”.

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.LR. 530{a), 45 N.LR. 1511(a).

Rewrote the section,

Amended by R.2017 d.038, effective March 6, 2017,
See; 48 N.JR. 198%a), 49 N.LR. 435(a).

Rewrote (a) and (¢).

Amended by R.2019 d.058, effective June 3, 2019.
See: 50 N.I.R. 2282(s), 51 N.LR. 833(a).

In (c}1ii(7), substituted the first occurrence of “that” for the first oc-
currence of “which”, substituted “, 60, or 80" for “or 60”, substituted a
comma for “m™ following “50 percent”, and inserted “, or average in-
come”; and rewrote (c)7i and {(¢)8.

Amended by R.2019 d.106, effective October 7, 2019.
See: 51 N.J.R. 528(a), 51 N.LR. 1500(b).

In (a), defeted the former second sentence and inserted a new last sen-
terce.

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.JLR. 779(n), 56 N.LR. 343(b).
Rewrote the section.

Case Notes

A developer’s receipt of any form of zoning relief or other accommo-
dation from a municipality does not bar fow income housing tax credits
against federal income taxes under the regulation that prohibits such
credits if the developer has received a density bonus subsidy to assist the
low or moderate income units in a project; the definition of “density
bonus subsidy” as a zoning change that increases permitted density re-
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fers to the permitted density of housing units. In re Tax Credit of
Pennrose, 346 N.LSuper. 479, 788 A.2d 787.

5:80-33.13  Application for additional credits

(a) Applicants may apply for additional credits only
through a hardship request from the Reserve.

I. Applicants submiiting hardship requests of up to
$150,000 shall apply for an award from the Reserve, See
N.JLA.C. 5:80-33.8 for a description of the Reserve.

2. Applicants shall submit all of the following before
NIJHMFA will consider any hardship request:

i.  The re-applcation fee;

ii. A Sponsor Certification for Re-Application (in-
cluding all updates to the original application);

iii. A rent qualification chart, income and expense
statements, and 15-year cash flow pro forma, all reflect-
ing current projections. The pro forma shall be signed by
the first mortgagee (or syndicator/investor if the project
has no hard debt) exclusively reflecting the following
language verbatim: “We acknowledge that this pro for-
ma substantially matches the assumptions used in our
underwriting of the mortgage {equity investment)”;

iv. An explanation why additional credits are being
sought plus supporting documentation. Projects that did
not submit a Phase [ environmental assessment (con-
ducted in accordance with ASTM E1527-21, Standard
and Poor’s Enhanced Protocol} with their original appli-
cations for tax credits are not eligible for additional cred-
its for environmental overruns;

v. Evidence that at least 50 percent of the developer
fee is deferred, and that the applicant has attempted to
increase funding from every other source {except State
AHTF from DCA) before applying to the Reserve for
additional credits, The developer fee cannot exceed that
stated in the original application; and

vi. A letter agreement with the syndicator/investor
that addresses the pricing to be paid for the original and
additional credits. (I the applicant is still incurring costs
and is using a projection of costs and basis in their appli-
cation for additional credits, the investor shall verify the
projection.) The agreement shall also identify the intend-
ed end user/purchaser of the tax credits,

{b) Should additional credits be awarded to a project, an
allocation/issuance fee shall be paid as provided at N.JLA.C.
5:80-33.25.

{c} The sponsor of a project that receives its initial tax
credit award prior to the 2024 funding cycle and also receives
hardship credits from the Reserve, as provided in this section,
as well as any affiliate entity effectively under the sponsor’s
control and any entity that is a related party with respect to
the sponsor, for each award of hardship credits received shall
be eligible for one fewer award for a new project from all tax
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credit cycles in the round following the day on which the Tax
Credit Committee approves the request. The sponsor of a
project that receives its initial tax credit award in the 2024
funding cycle or [ater and also receives hardship credits from
the Reserve as provided in this section, as well as any affiliate
entity effectively under the sponsor’s control and any entity
that is a related party with respect to the sponsor, shall be
precluded from applying for tax credits for a new project for
all tax credit cycles in the round following the day on which
the Tax Credit Committee approves the request.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.JR. 1441(a), 29 N.I.R. 2818(a).

In (a), deleted text relating to requirements for additional credit appli-
cations and awards, and inserted “See N.J.A.C, 5:80-33.8 for a descrip-
tion of the Reserve B.”; and in (a)2, inserted reference to developer fee.
Recodified from NJ.A.C. 5:80-33.12 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 N.LR. 1132(a), 30 N.LR. 1978(a).

In (a), added new 3 and 5 and recodified former 3 and 4 as 4 and 6.
Former N.J.A.C. 5:80-33.15, Point system for the Suburban/Rural Cycle,
was recodified to NJLAC. 5:80-33.18,

Recodified from N.JA.C. 5:80-33.15 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.LR. 122(a), 31 NLLR. 860(a).

In (a), changed N.I.A.C. reference in the introductory paragraph, and
inserted *“(or syndicator/investor if the project has no hard debt)” and
“(equity investment)” in 3. Former N.JLA.C, 5:80-33.14, Application to a
cyclefeligibility requirements, recodified to N.J.A.C. 5:80-33.13.
Amended by R.2000 d.132, effective March 20, 2000.

See: 32 N.LR. 191{a), 32 N.1.R, 1065(a).

In (a)4, inserted “(conducted in accordance with A.S.T.M. E1527-97,
Standard and Poors Enhanced Protocol)” following “environmental
assessment”.

Amended by R.2001 d.170, effective May 21, 2001,
See: 33 N.LR. 932(a), 33 N.LR. 1573(b).

Rewrote (b).

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.LR. 2417(a).

Rewrote the section.

Recodified from N.JLA.C. 5:80-33.14 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.J.R. 1616(a), 35 N.LR. 3298(b).

In (a}, amended N.J.A.C. reference in the introductory paragraph; in
2, deleted “(see definition)”; in (b), amended N.1LA.C, reference. Former
N.LA.C. 5:80-33.13, Application to a cycle/eligibility requirements,
recodified to NLJLA.C, 5:80-33.12.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.J.R.3879%a), 38 N.J.R. 1432(a).

Deleted “The developer fee cannot exceed that stated in the original
application” from (a)1ii and added the language to (a)lv; also in (a}iv,
substituted “deferred” for “pledged™; in (a)2, added the last sentence.
Amended by R.2008 d.133, effective May 19, 2008.

See: 40 N.LR, 839(a), 40 N.LR. 2429(b}.

In {a)lvi, deleted “eligibility and” preceding “specific” and inserted
“and the pricing to be paid for the additional credits™,

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 N.LR. 917(a), 41 N.LR. 1994(a).

In (a)1vi, substituted “agreement with” for “from”, deleted “the spe-
cific need for the additional credits and” following “addresses”, inserted
“original and” and inserted the last sentence; in (a)2, substituted “that do
not qualify for application under N.ILA.C. 5:80-33.8(a)2 or 3" for “of
more than $100,000”,

Amended by R.2013 d.086, effective June 17, 20i3.
See: 45 N.J.R. 530(a), 45 N.IR. 151 1(a).

in (a)lv, substituted “DCA” for “the New Jersey Department of

Commumity Affairs™.

Administrative correction,

See: 45 N.LR. 2032(a).

Amended by R.2024 d.015, effective March 4, 2024.
See: 55 N.LR. 779(a), 56 N.J.R. 343(b).
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Rewrote (a), in (b), substituted “at” for “in”’; and added (c).

5:80-33.14 Scoring and ranking

(a) Due to the limited amount of credits and the high vol-
ume of applications to NJHMFA, only a fraction of the pro-
Jects that apply typically receive credits. In addition to meet-
ing the eligibility criteria described at N.J.A.C. 5:80-33.12,
applications that fail to satisfy a minimum of 63 percent of
the maximum score pursuant to the ranking criteria estab-
lished at N.JLA.C, 5:80-33.15, 33.16, and 33.17 shall be de-
clared ineligible to obtain a reservation of tax credits.
NIHMFA will rank projects according to the score sheet
submitted in the project’s application. Should an applicant
fail to include a completed self-score sheet, the application
shall be ranked utilizing a preliminary score as determined by
NIHMFA., NJHMFA shall perform a cursory review of the
application and shall assume the maximum score for each of
the criteria at N.J.A.C. 5:80-33.13, 33.15, 33.16, 33.17, and
this section provided the requisite documentation has been
submitted, Based on this ranking, NJHMFA will then exam-
ine the applications of only those projects that rank sufficient-
ly high to receive credits. Once it is determined that an appli-
cation meets all eligibility requirements, it is admitted into the
cycle and underwritten.

(b) Applications shall receive points based on the point
system for the particular cycle in which they compete, In the
event of a tie score, projects shall be ranked according to the
ticbreaker system. Then, reservations shall be awarded to the
applications with the highest scores and, in the case of equal-
ly high scores, to the applications that successfully meet the
tiebreaker criteria, with reservations first going to projects in
the set-asides,

(c) All units in the project must qualify for a point catego-
ry in order for the application to receive the points, unless
expressly stated otherwise in the point categories described at
NJ.A.C. 5:80-33.15, 33.16, and 33.17.

(d) Applicants who are successful in receiving tax credits
are strongly advised to closely oversee during construction
the implementation of all categories for which the application
received points. Implementation shall be verified through
certifications and on-site inspection by NJHMFA (or its au-
thorized designee).

Recodified from N.J.A.C. 5:80-33.13 and amended by R.1998 d.279,
effective Fune |, 1998,
See: 30 N.JR. 1132(a), 30 NLLR, 1978(a).
Added a new (¢). Former N.JLA.C. 5:80-33.16, Point system for the
Special Needs Cycle, was recodified to N.JLA.C. 5:80-33.21.
Recodified from N.JLA.C. 5:80-33.16 and amended by R.1999 d.120,
effective April 5, 1999,
See: 31 N.LR. 122(a}, 31 N.LR. 860(a).
Rewrote the section. Former N.J.A.C. 5:80-33.15, Application to the
Reserve, recodified to N.J.A.C. 5:80-33.14.
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191(a), 32 N.L.R. 1065(a).
Rewrote (¢)1.
Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 N.LR. 1573(h).
Rewrote (¢}.
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Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NLR. 1574(a), 34 N.LR. 2417(a).

Int (c), amended the N.J.A.C. reference; in (d), substituted “(or its au-
thorized designee)” for “staff” following “NIHMFA”.

Recodified from N.JLA.C. 5:80-33.15 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.JR. 1616(a), 35 N.IL.R. 3298(b).

Rewrote (a); in (c¢), amended N.J.A.C. reference. Former N.J.A.C.
5:80-33.14, Application for additional credits, recodified to N.JLA.C.
5:80-33.13.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.JR. 3879(a), 38 N.LR. 1432(a).

In {(a), deleted , with the exception of the highest-ranking and other-
wise eligible application in the preservation set-aside under N.J.A.C.
5:80-33.7(a)2".

Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.LR. 281(a), 39 N.LR. 201 1(a).

In (a), inserted the fourth and fifth sentences; and in (d), deleted the
last sentence.

Amended by R.2024 d.015, effective March 4, 2024.
See: 55 NLLR. 779(a), 56 N.LR. 343(b).

Rewrote (a); in {b), substituted the first occurrence of “tiebreaker™ for
“tie-breaker™, inserted ¥, in the case of equally high scores,”, and substi-
tuted “successfufly meet the tiebreaker criteria” for “win the tie-
breakers™; and in (¢), updated the N.J.A.C. references.

5:80-33,15 Point system for the Family Cycle

(a) The point system for the Family Cycle is as follows:

1. Applicants may select one of the following options
{10 to 20 points):

i, Projects not located within a Targeted Urban
Municipality (TUM) that extend their compliance period
for an additional 15 vyears shall be awarded 20 points,
The minimum term of the low-income occupancy com-
mitment is 30 years: a 15-year compliance period plus a
I5-year extended use period. An owner electing to ex-
tend the compliance period for 15 years will be restrict-
ing the property for 45 years—a 30-year compliance pe-
riod and a 15-year extended use period. This restriction
will be enforceable by NJHMFA and future tenants
through a deed of easement and restrictive covenant,
which shall be recorded by NJHMFA pursuant to State
law at the latter of the carryover allocation described at
N.J.A.C. 5:80-33.24(a)1 or acquisition of the property;
or

ii. Projects located in a TUM that extend their com-
pliance period for an additional 15 years shall be award-
ed 15 points; or

iii. For single-family and duplex housing that will
convert to tenant ownership, 10 points shall be awarded.
Such projects must convert to home ownership at the
end of the compliance period. Syndication documents
must reflect the conversion, The deed of easement and
restrictive covenant shali reflect a right of first refusal to
be granted by the owner to the tenants.

2. An application shall receive two points if the project
utilizes public housing waiting lists.

3. Low-density buildings where at least 25 percent of
the tax-credit units are large-family units shall be eligible
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for five points. Points are based on the percentage of large-
family units with respect to the total number of tax-credit
units, not on square footage.

4. Applicants may receive up to five points for munici-
pal support.

i.  Projects that receive a fixed-rale tax abatement
for a I5-year term with a rate of 6.28 percent or less (in-
clusive of all fees) on the residential component shall re-
ceive five poinis. Projects that receive a fixed-rate tax
abatement for a 15-year term with a rate on the residen-
tial component of more than 6.28 percent shall receive
three points. If the specifics of the tax abatement (for ex-
ample, percentage of rent roll, term) are not recited in
the resolution/ordinance, the financial agreement to the
tax abatement shall be included with the application,
Proof of an applicant’s tax-exempt nonprofit status is not
sufficient to qualify for points for tax abatement. In or-
der to receive points pursuant to this category, the reso-
fution/ordinance approving the abatement shall be sub-
mitted and must ¢ite the proper statutory authority. For
projects receiving tax abatement pursuant to the New
Jersey Long Term Tax Exemption Law, N.ES.A.
40A:20-1 et seq., the first stage of the exemption period
shall be for no less than 15 years. Only projects utilizing
financing from NJHMFA may be granted abatement
pursuant to N.J.S.A. 55:14K-37(b). For information re-
garding NJHMFA financing, please contact the
NIHMFA Division of Multifamily/Supportive Housing
and Lending at NJHMF Ataxcredits@nihmta.gov.

ii. Projects that do not receive a tax abatement at
(a)di above shall capitalize an escrow in an amount
equal to two years’ worth of taxes and have a 1.20 debt
coverage tatio with a minimum of $3,000 per unit core
operating expenses.

5. As the availability of social services greatly im-
proves the quality of life for residents, NJHMFA awards up
to six points for the provision of up to three social services
for the compliance period. Two points will be awarded per
service offered. A description of each service is required,
Examples of services include, but are not limited to: social
service coordinator; financial literary services; food insecu-
rity/nutrition services; health promotion programs and
screenings; job (raining and job search assistance; and
computer literacy/lab programs. The services shall be af-
fordable, appropriate, available, and accessible to the pro-
ject’s tenants. Services provided free of charge to all resi-
dents/seniors of a county/municipality based solely on res-
idency status shall not qualify for points in this category.
Applicants shall support their claim to provide social ser-
vices by providing the folowing:

i.  Evidence of funding sources or documentation of
how or by whom the services shall be paid;
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ii, Evidence of experience of the service provider
for both provision of social service and fulfillment of
prior private or governmental contracts; and

iti. Evidence of firm agreements (executed con-
tracts} with service providers for the services,

6. Five points are awarded to projects that have a certi-
fied M/WBE with at least a 20-percent interest in the gen-
eral partner/managing member or pledge to expend a sum
equaling at least 20 percent of construction cost on contrac-
tors, subcontractors, and material suppliers that are certi-
filed M/WBEs.

7. Projects located within a ready to grow area shall be
awarded two points.

8. NIHMFA awards up to six points for the provision
of unit amenities. Two points will be awarded per amenity
offered. The costs of the amenities must be shown in the
capital and/or operating budgets, as appropiiate, Amenities
must be appropriate to the proposed tenant population, The
list provided below is not all-inclusive. Substitution of
amenities is only permitted with prior approval from
NIHMFA. It is incumbent upon the applicant to demon-
strate how each substitute amenity provides a comparable
benefit to the tenants as those amenities listed below.

i. A security alarm;

it. A washer and dryer hook-up with drip pan or
floor drain;

iii. An ENERGY STAR-labeled frost-free refrigera-
tor of 14 cubic feet for efficiencies and one bedroom, 16
cubic feet for two bedrooms, 18 cubic feet for three bed-
rooms, and 20 cubic feet for four bedrooms;

iv. An ENERGY STAR-labeled washer and dryer;
v. An ENERGY STAR-labeled dishwasher;

vi. Through the wall, individual dwelling unit air
conditioning;

vii. A minimum bedroom size of 100 square feet;

vili, Minimum kitchen cabinets of 14 linear feet (for
up to two bedrooms) and 16 linear feet (for three bed-
rooms or more);

ix. Minimum closet space of 14 linear feet for effi-
ciencies and one bedroom, 24 linear feet for two bed-
rooms, 30 linear feet for three bedrooms, and 35 linear
feet for four bedrooms;

%.  Emergency panic/call button, necklace, or brace-
let for all restdents—senior projects only;

xi. Garages;
xii, Patios;

xiii, Qutside storage lockers; and
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xiv, Free high-speed internet subscription service in
all units, All costs for providing high-speed internet
must be shown in the operating budget,

9. NJHMFA awards up to four points for the provision
of project amenities. Two points will be awarded per amen-
ity provided. The costs of the amenities must be shown in
the capital and/or operating budgets, as appropriate. Amen-
ities must be appropriate to the proposed tenant population.
Applicants may select any combination of the following
amenities in order to receive the maximum four points. The
list provided below is not all-inclusive. Substitution of
amenities is only permitted with prior approval from
NJHMFA. It is incumbent upon the applicant to demon-
strate how each substitute amenity provides a comparable
benefit to the tenants as those amenities listed below.

1. A playground (family projects only);

ii. A community room/building (minimun 1,600
square feet);

iil, On-site laundry facilities, using ENERGY STAR-
labeled conumercial equipment;

iv. Open space set aside for use by all residents,
comprising at least 25 percent of the project’s permanent
open space, of which at least 80 percent is unpaved
{rooftop gardens can be included in open space calcula-
tions if the roof area is accessible to and can be used by
all residents);

v. Average interior unit sizes of 550 square feet for
efficiencies, 650 square feet for one bedroom, &75
square feet for two bedrooms, 1,150 square feet for three
bedrooms, and 1,250 square feet for four bedrooms;

vi, 1.0 parking spaces per unit (may be off-street:
garage, parking lot, pad, or driveway, or on-street: des-
ignated/permit);

vii. Healthy food delivery program (at least twice per
month); and

viii. Smoke-free community.

10, Projects that demonstrate community policing or
public safety enhancements shall be awarded two points,
Applicants may select any of the following strategies in or-
der to receive the poinds. The list provided below is not all-
inclusive. Substitutions are only permitted with prior ap-
proval from NJHMIA. It is incumbent upon the applicant
to demonstrate how the proposed substitution provides a
comparable benefit to the tenants as those items listed be-
fow.

i, Anevening security guard,
ii.  On-site community policing station;

iii. Camera/security system in each building;
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tv. Coordination/training for cormumunity policing
groups and/or propetty manager by a governmental law
enforcement agency;

v. Incorporation of Comnumity Policing Through
Environmental Design (CPTED) characteristics in the
design, layout, and construction of buildings and on-site
facilities;

vi, Parmerships or agreements that increase on-site
police and security patrols on the development site (that
is, leveraging partnerships with other funding sources for
police salaries such as State Urban Enterprise Zones,
Special Improvement Districts, Community Oriented Po-
licing grants, efc.);

vii. Innovative approaches that increase the number
of community policing volunteers as residents of the de-
velopment (including rent reductions or subsidies where
allowable); and

viii. Using operating funds or alternative funding
sources such as Urban Enterprise Zone funds or HUD
grants to purchase or subsidize the purchase of take-
home police vehicles for law enforcement officers in the
development.

11. Applications may receive up to a maximum of six
points for the following (to be eligible for points in this
category, proximity to the locations at (a)11i(1) through
(20) below shall be addressed in the market analysis as re-
quired at N.J.A.C. 5:80-33.12(c)]). At a minimum, struc-
tures must have building permits issued and be under con-
struction to qualify:

i, As indicated, projects located within one-half
mile of the positive fand uses at (a)11i(1) through (8) be-
low shall receive two points. Family Cycle projects lo-
cated within three miles of positive land uses {a)11i(1)
through (20) below shall be awarded one point. Age-
Friendly Senior Cycle and Supportive Housing Cycle
projects located within one mile of positive land uses at
(a)11i(1) through (20) below shall be awarded one point.

Multiple points shall not be awarded for proximity to -

multiple positive land uses of the same category (that is,
a project located within one-haif mile of two supermar-
kets will receive two points, not four points). While a
project may qualify for more than six points, an applica-
tion can receive no more than six points for positive land
uses:

(1) Full-service grocery store or supermarket
(minimum 15,000 square feet, non-senior projects on-
ly, unless dedicated transportation to the full-service
grocery store or supermarket is provided as set forth at
N.J.A.C. 5:80-33.16(b)2i)—two points;

(2) Hospital/medical clinic—--two points;

(3) Public school (non-senior projects only}—two
points;
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(4) Senior center (senior projects only)—iwo
poitts;

(5) Licensed day care services (non-senior pro-
jects only)—two points;

(6) Family success center (non-senior projects
only), a kst of which can be found here:

https://www.nj.gov/def/families/support/success/—two
points;

(7) One-stop career center (nom-senior projects
only), a list of which can be found at htips:/
nj.govilabor/carcer-services/job-search/get-support/one
stoplocations.shtmi—two points;

(8) Community mental health center/counseling
center (Supportive Housing Cycle only)—two points;

(9) Pharmacy—one point;

(10) Department or retail merchandise store—one
point;

{11) Bank/credit union—one point;

{12) Restaurant (other than fast food restaurants)}—
one point;

{13) Indoor public recreation facilities, such as ¢iv-
ic centers, comumunity centers, and libraries—one
point; :

(14) Outdoor public recreation facilities, such as
parks and swimming pools—one point;

(15) Medical day care {senior projects only)-—one
point;

{16) Medical offices (physician, dentistry, or op-
tometry)——one point;

(17) Religious institution—one point;

(18) Post office, city hall, or county courthouse—
one point;

{19) Fire/police station—one point; and

(20) Institution of higher education or continuing
education——one point.

ii. Projects located within one mile of the following
negative land uses at (a)t1ii(1) through (8) below shall
have three points deducted from the project score for
each qualifying item, up to a maximum of six points for
each application:

(1) Landfill;

(2) Garbage dump;

(3} Trash incinerator;
{4) Nuclear power plant;

(5) 0Oil/chemical refinery;
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(6) Urnremediated Superfund or toxic waste site as
identified by the Envirommental Protection Agency
(EPA} or the New Jersey Department of Environmen-
tal Protection (DEP);

{7} ITail/prison; and
(8) Wastewater treatment facility,

iii. Example: A project is located within one-half
mile of an elementary school, a grocery store, and an oil
refinery. The project shall be awarded one point.

12. Applications that include a commitment letter signed
by the syndicator or investor or executed partnership
agreement/operating agreement specifying net pricing and
net capital contributions within the NJTHMFA equity range
shall receive three poinds, Applicants utilizing the credits
themselves do not have to submit a syndicator letter to re-
ceive the points. Term sheets do not qualify for these
points.

13. Applications may receive up to a maximum of four
points for the following:

i.  Applicants may select one of the following green
building options and receive four points:

(1} Enterprise Green Communities, Mandatory +
40 optional points or higher with climate-adaptive se-
lections;

(2} Leadership in Energy and Environmental De-
sign (LEED), Silver or higher with climate-adaptive
selections;

(3) National Green Building Standard (NGBS),
Sifver or higher with climate-adaptive selections;

(4) NI Zero Energy Ready Homes + renewables;
(5) Living Building Challenge; or
(6) Passive House.

ii. Alternatively, applicants may select one of the
following green building options for three points:

(1) Enterprise Green Communities, Mandatory +
40 optional points;

{2) Leadership in Energy and Environmental De-
sign (LEED), Silver or higher; or

{3} Naticnal Green Building Standard (NGBS),
Silver or higher.

14, Applicants may select any of the following options.
A maximum of 12 points shall be available in this catego-

1y:

i.  Redevelopment projects, rehabilitation of historic
buildings, or projects that involve the adaptive reuse of a
non-residential building shall gualify for one point. A
significant component of the development (40 percent or
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more of the units) shall be located within a historic
building or a building being adaptively reused;

ii. A project may select one of the options set forth
at {(a}14ii(1), (2), (3), or (4) below based on the availabil-
ity of public transportation. A project will qualify for up
to two additional points if the municipality in which it is
fully located has a jobs-to-housing ratio of 1.5 or greater
or will qualify for one additional point if the municipali-
ty in which it is fully located has a jobs-to-housing ratio
between 0.95 and 1.5. NJHMFA shall rely on the most
recent data available from the New Jersey Department of
Labor and Workforce Development and the American
Comnmnity Survey 5-Year Estimates, Table B25001, as
of the application deadline, as well as the data for the
preceding calendar year. Up to five points for public
transportation and/or jobs availability can be received
for each application.

(1} The project is fully located within a Transit
Village district—{ive points;

(2) The project is fully located within one-quarter
mile of public transportation that is operated by a pub-
licly owned entity or awthority—three points;

{3) The project is fully located within one-half
mile of public transportation that is operated by a pub-
licly owned entity or authority-—two points; and

(4) The project is fully located within one-half
mile of public transportation that is paid for by the de-
velopment—one point;

ii. A project shall receive points as set forth at
(a)14iii(1), (2), or (3) below based on the school district
in which it is fully located, according to the percentage
of students that are either meeting expectations (Level 4)
or exceeding expectations (Level 5) on the Grade 4 New
Jersey Student Learning Assessments (NJSLA) in hoth
Math and English Language Arts (ELA), NJHMFA shail
rely on the most recent data available from the New Jer-
sey Department of Education (DOE) as of the applica-
tion deadline, as well as the data for the preceding cal-
endar year. For example, the data released for 2021 and
2022 by the DOE will be accepted for applications sub-
mitted in 2023. If the NISLA is no longer in use,
NIHMFA will substitute whatever assessment is desig-
nated as g replacement by the DOE. A project will quali-
fy for one additional point if the school district in which
it is fully located participates in New Jersey’s Interdis-
trict Public School Choice Program starting no later than
Grade 6. Up to three points for school district character-
istics can be received for each application,

(1) At least 66 percent of Grade 4 students are ei-
ther Level 4 or Level 5 on the NISLA in both Math
and ELA — three points;

(2) At least 50 percent of Grade 4 students are ei-
ther Level 4 or Level 5 on the NISLA in both Math
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and ELA, but the percentage of such students is below
66 for one or both subjects — two points; and

(3) At least 40 percent of Grade 4 students are ei-
ther Level 4 or Level 5 on the NJSLA in both Math
and ELA, but the percentage of such students is below
50 for one or both subjects — one poin;

iv. For projects located outside of a TUM, a project
in a municipality that has a ranking of 283 or greater in
the most recent Municipal Revitalization Index (MRI})
published by DCA shall be eligible for three points. A
project in a municipality with a ranking of 282 or below
shall be eligible for two points and may receive one ad-
ditional point if it satisfies a municipal affordable hous-
ing obligation and is part of a court-approved municipal
fair share housing development plan. To receive the ad-
ditional point, sponsors must submit the fair share hous-
ing development plan listing the project and evidence of
court approval in the application. Senior projects are not
eligible to earn this additional point; and

v. For projects located within a TUM, two points
shall be awarded to projects located within a census tract
that has been designated by the Secretary of the U.S.
Department of the Treasury as a Qualified Opportunity
Zone pursuant 1o Section 1400Z-2 of the Code and as
further identified in Notice 2018-48.

15, Applications that have a general pariner, voting
member, developer, or related party that owns a managing
or controlling interest in a New Jersey LIHTC project with
an uncorrected noncompliance shall have the following
points deducted from the application’s score: 15 points
shall be deducted for violations of State and mumicipal
maintenance ordinances or health ordinances or failure of
one or more major systems (for example, roof, HVAC, ele-
vators, plumbing, and electric); and 10 points shall be de-
ducted for a failure to fulfili any Qualified Allocation Plan
provisions as represented by an owner in a project’s New
Jersey LIHTC application. For noncompliance that cannot
be corrected, points under this category shali only be de-
ducted for the first year each application is submitted. Fail-
ure to respond to this point category shall result in the de-
duction of points as provided pursuant to this paragraph.
Applications that receive negative points in this category
do not qualify for the set-asides described at N.JLA.C. 5:80-
33.4, 33.5, and 33.6.

16. Applications that have a general partner, voting
member, developer, or related party that was involved in a
full return of tax credits to NJHMFA within the past two
years with such return occurring after October 15 of the
year in which the project would have been required fo be
placed in service shall have five points deducted from the
application’s score. Failure to respond to this point catego-
ry shall result in the deduction of poeints as provided pursu-
ant to this paragraph. This point category shall only apply
to the first application from the involved general partner,
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voting member, developer, or refated party following the
full return of tax credits.

17. Applications that have a general partner, voting
member, developer, or related party that owns a managing
or controlling interest in a New Jersey LIHTC project that
has failed to pay NJHMFA monitoring fees (unless
NJHMFA has formally issued a deferral) shall have 15
points deducted from the application’s score. Failure to re-
spond to this point category shall result in the deduction of
points as provided pursuant to this paragraph. Applications
that receive negative points in this category do not qualify
for the set-asides described at N.JLA.C. 5:80-33.4, 33.5, and
33.6.

18. Applications that have a general partner, voting
member, developer, or related party that owns a managing
or controlling interest in a New Jersey LIHTC project that
has failed to submit its annual project certifications and/or
annual tenant information shall have 15 points deducted
from the application’s score. Failure to respond to this
point category shall result in the deduction of points as
provided pursuant to this paragraph. Applications that re-
ceive negative points in this category do not qualify for the
set-asides described at N.J.A.C. 5:80-33.4, 33.5, and 33.6.

19. Applications that have a general partner, voting
member, developer, or refated party that owns a managing
or controlling interest in a New Jersey LIHTC project that,
within the last four years, has received a finding of dis-
crimination pursuant to the Fair Housing Act, 42 1J.5.C. §§
3601 through 3619, a finding of discrimination pursuant to
the New Jersey Law Against Discrimination, N.J.S.A.
10:5-1 et seq., failed to comply with New Jersey fair hous-
ing policies or tenant selection standards, or been issued a
monetary penalty pursuant to the Fair Chance in Housing
Act, N.JL.S.A. 46:8-52 et seq., shall have 15 points deducted
from the application’s score. A finding of discrimination
includes an adverse final decision by the Secretary of
HUD, 24 CFR 180.680, an adverse final decision by a sub-
stantially equivalent State or local fair housing agency, 42
U.S.C. § 3616a(a)(1), or an adverse judgment from a Fed-
eral or State court. Failure to respond to this point category
shall result in the deduction of points as provided pursuant
to this paragraph. Applications that receive negative points
in this category do not qualify for the set-asides at N.JLAC,
5:80-33.4, 33.5, and 33.6.

20. Applicants may select one of the following:

i.  Applications with a general partner, voting
member, developer, or related party (with at least a 50-
percent interest in the general parfner/managing meim-
ber) that has successfully developed and operated at [east
two other LIHTC projects with at least a SO-percent
ownership stake in each project shall receive three
points;

ii. Applications with a general partner, voting
member, developer, or related party (with at least a 50-
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percent interest in the general partner/managing mem-
ber} that has successfully developed and operated at least
three other LIHTC projects with at least a 20-percent
ownership stake in each project and has entered into a
managenient agreement with a property management
company that has at least five years of experience moni-
toring LIHTC projects and a tax credit portfolio of no
less than 300 units shall receive three points; or

ili. Applications with a general partner, voting
member, developer, or related party (with at least a 50-
percent interest in the general partner/managing mem-
ber} that has successfully developed and operated at least
one other LIHTC project and has entered into a man-
agement agreement with a property management com-
pany that has at least five years of experience monitoring
LIHTC projects and a tax credit portfolic of no less than
300 units shall receive two points,

21. Applicants may select one of the following:

1. Projects that set aside five units or five percent of
the total project units, whichever is greater, for individu-
als or families who are homeless, and which projects
meet the criteria at N.J.A.C. 5:80-33.12(c)]4 shall re-
ceive three points. After the project is placed in service,
the project shall register these units and collect tenant
data in HMIS. In the Family Cycle, the mix of these
units must be proportionate to one one-bedroom, two
two-bedroom, and two three-bedroom units; or

ii.  Projects that rent five units or five percent of the
total project units, whichever is greater, to individuals
with disabilities who are leaving institutions pursuant to
the decision in Olmstead v. L.C., 327 U.S. 581 (1999), or
individuals with disabilities who are at risk of institu-
tionalization, and which projects meet the criteria at
N.IAC, 5:80-33.12(c)14 shall receive two points.

22. Projects that select the 20 percent at 50 percent Fed-
eral set aside as defined under Section 42(g)(1)}A) of the
Code or elect to restrict 10 percent of the tax credit units to
households eaming 30 percent or less of area median in-
come adjusted for family size shall receive eight points. If
the 20 percent at 50 percent election is selected, all tax
credit units shall be restricied to 50 percent of the area me-
dian income adjusted for family size. For example, if the
project has an applicable fraction of 100 percent, 100 per-
cent of the units shall be restricted to 30 percent of the area
median income adjusted for family size, The election shall
be reflected on each building’s IRS Form 8609 and/or on
the deed of easement and restrictive covenant. Projects that
select the 10 percent at 30 percent option must still satisfy
the Code minimum tenant income elections at Section
42(g)(1)A) or (B) and demonstrate that best efforts will be
made to distribute the 30 percent units proportionately
across all unit sizes,
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23, Applicants that utilize the cure period at N.J.A.C.
5:80-33.11(c)1 or 3 shall have one point per each defect
cured deducted from the application’s score,

24, Applications that have a general partner, voting
member, developer, or related party that owns a managing
or controlling interest in an NJHMFA-financed property
with three or more months of arrearages, with no workout
plan (as approved by the Executive Director), shall have 15
points deducted from their scores.

25, Applicants may select one of the following options
for one bonus point:

i. At least 20 percent of the units are set aside for
unrestricted, market-rate tenants. Applicants that select
this option are not eligible for the 130-percent basis
boost, which is authorized pursuant to the Housing and
Feonomic Recovery Act of 2008 (HERA);

ii. At least 20 percent of the units are underwritten
at or below 30 percent of arez median income (AMI).
Units with rental assistance do not gualify for this point;
or

iii. Traditional multifamily pooled permanent bond
financing through NJHMF A,

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.J.R. 1441(a), 29 N.J.R, 2818(a).

Substantially amended section,

Recodified from N.J.A.C. 5:80-33.14 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.LR. 1132(a), 30 N.LR. 1978(a).

Rewrote (a). Former N.JLA.C. 5:80-33.17, Point system for the Final
Cycle, was recodified to N.JLA.C. 5:80-33.22,

Recodified from N.JLA.C, 5:80-33.17 and amended by R.1999 d.[20,

effective April 5, 1999,

See: 31 NUILR. 122(a}, 31 N.J.R. 860(a).

Rewrote {a}. Former N.J.A.C. 5:80-33.16, Scoring and ranking, recod-
ified to N.LA.C. 5:80-33.15.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191(a), 32 N.J.R. 1065(a).

Rewrote the section.

Amended by R.2001 d.170, effective May 21, 2001,
See: 33 N.IR.932(a), 33 N.LR. 1573(b).

Rewrote the section.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.J.R. 2417(a).

Rewrote the section.

Recodified from N.LA.C. 5:80-33.16 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.LR, 1616(a), 35 N.1.R. 3298(b).

Rewrote the section. Former N.J.A.C. 5:80-33.15, Scoring and rank-
ing, recodified to N.J.A.C. 5:80-33.14.
Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LR. 3879%a), 38 N.L.R. 1432(a).

Rewrote (a).
Administeative correction,
See: 38 N.LR. 2796(a).
Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.JL.R.281(a), 39 N.J.R. 201 1{a},

In {a)3i, substituted “Low-density” for “Low-rise™; in {a)3ii, substitut-
ed “Rehabilitation projects that do not meet the definition of low-
density” for “Mid-rise or high-rise rehabilitation projects™; in (a)4i, in-
serted “shall be submitted and”; rewrote (a)7, in (a)8iil, (a)8iv, and
(a)8v, substituted “An ENERGY STAR-labeled” for “A™; in (a)%iii,
inserted *, using ENERGY STAR-labeled commercial equipment™; in
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(a)9vii, substituted “30-year” for “25 year” and “20-year” for “20 year”;
and rewrote (a)12 and (a)14i.
Amended by R.2007 d.297, effective September 17, 2007.
See: 39 N.ILR. 2302(a), 39 N.LR. 3913(a).
Rewrote (a)7.
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 NJR. 83%a), 40 NLLR, 242%b).

In the introductory paragraph of (a)3, substituted “or™ for “to”; in
(2)3i, inserted “tax credit” twice; in {a)7i, inserted “or the resolution of
intent to petition COAH must be submitted to NJHMFA”; in (a}7ii,
inserted “only™; deleted former (a}12; recodified (a)13 through (a)21 as
(a)12 through (a)20; in (2}13i, deleted “Affordable” preceding “Green”
and inserted “Future”; added (a)13iii; and in (a)17, inserted the last sen-
tence.

Amended by R.2009 d.154, effective May 4, 2009.
See; 41 N.LR. 917(a), 41 N.L.R. 1994(a).

Rewrote (a).

Amended by R.2011 d.239, effective September 6, 2011,
See: 43 N.LR. 917(a), 43 N.LR. 2293(a).

In (a)3i, inserted “or projects located within a transit oriented devel-
opment”; in ()31, substituted “qualify under (a)3i above™ for “meet the
definition of low-density™; rewrote (a}7i; deleted former (a)7ii; recodi-
fied former (a)7iii as (a)7ii; rewrote {a)7ii; deleted (a)7iv; in the intro-
ductory paragraphs of (a)8 and (a)9, substituted “Substitution of ameni-
ties is only permitted with prior approval from NJHMFA. It” for “Sub-
stitutions are permitted at NJHMFA discretion; however, it”; in the in-
troductory paragraph (a)10, substituted “Substitutions are only permitted
with prior approval from NJHMFA, it” for “Substitutions are permitted
at NJHMFA, discretion; however, it”; rewrote (a)14iii; added designation
(a)l4iv; rewrote (a)ldiv; in (a}l9, substituted “annual tenant infor-
mation” for “building status reports”; rewrote (2)21; and in (a)22, insert-
ed the last sentence.

Amended by R.2013 d.086, effective June 17, 2013,
See: 45 N.J.R. 530(a), 45 N.LR. 1511{a).

Rewrote the section.

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 NLJR. 1989(a), 49 N.IR. 435(a).

Rewrote the section.

Amended by R.2019 4.058, effective June 3, 2019,
See: 50 N.LR. 2282(a), 51 N.JLR. 833(a).

Rewrote the section.

Amended by R.2024 d.013, effective March 4, 2024.
See: 55 NLLR. 779(a), 56 N.LR. 343(b).
Rewrote the section.

5:80-33.16  Point system for the Age-Friendly Senior
Cycle

{a) The point system for the Age-Friendly Senior Cycle
includes all point categories of the Family Cycle except the
point categories at N.J.A.C. 5:80-33.15(a)3 concerning large-
family units, N.J.A.C. 5:80-33.15(a)5 concemning soctal ser-
vices, and the point categories at N.J.A.C. 5:80-33.15(a)14ii
and iii concerning public transportation and high-performing
school districts, respectively.

(b) The Age-Friendly Senior Cycle also includes the fol-
lowing point categories:

1. A project that is fully located within a municipality
wherein 25.00 percent or more of the residents in the mu-
nicipality are 55 years of age or older shall receive one
point. NJHMFA shall rely upon the American Community
Survey 5-Year Estimates, Table DP05 (ACS Demographic
and Housing Estimates), 1.8, Census Bureau. NJHMFA
shall rely upon the data effective in the calendar year of the
application deadline, as well as in the preceding year.
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2. Applicants may select any of the following options
for a maximum of nine points. Within six months of com-
pletion of rent-up for the project, the developer/owner shall
notify the NJHMFA Division of Multifamily/Supportive
Housing and Lending that the services indicated in the ap-
plication are in place or are being put in place:

i.  Three points shall be awarded to projects that of-
fer on-site transportation at least once per week. Evi-
dence of existing service and/or an executed contract
stipulating fees and frequency of service shall be submit-
ted in the application.

ii. Three points shall be awarded to projects that
participate in the Services for Independent Living (SIL)
program. Upon receiving a tax credit reservation, the de-
veloper/owner of the project shall sign an SIL participa-
tion agreement that outlines the responsibilities of the
SIL program and of the developer/owner.

iii.  Two points shall be awarded to projects that reg-
ularly offer a licensed and insured on-site healthcare
provider with a private roomn.

iv. Two points shall be awarded to projects that offer
an on-site pharmacy or wellness clinic, satellite hospital
office, Program of All-laclusive Care for the Elderly
(PACE), medical day-care program, licensed assisted
living facility, an Assisted Living Program (ALP), or
similar partnership with a hospital or managed-care or-
ganization.

v. One point shall be awarded to projects that offer
accessible outdoor community spaces (for example, gar-
dens with walkways and/or benches) set aside for use by
all residents, comprising at least 25 percent of the pro-
ject’s permanent open space, of which at least 80 percent
is unpaved. Rooftop gardens can be included in open
space calculations if the roof area is accessible fo and
can be used by all residents.

vi. One point shall be awarded to projects that offer
an exercise room,

New Rule, R.2003 d.300, effective July 21, 2003.
See: 35 NLLR. 1616(a), 35 N.LR, 3298(b).

Former N.J.A.C. 5:80-33.16, Point system for the urban cycle, recodi-
fied to N.LA.C. 5:80-33.15.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 NLJ.R. 1432(a).

Added {a)2.

Amended by R.2007 d.297, effective September 17, 2007,
See: 39 N.JLR. 2302(a), 39 NLLR. 3913(a).

In the introductory paragraph of (a) and in (a)li through (a)liii, sub-
stituted “ready to grow” for “smart growth”; and in (a)lii, inserted . In
order to receive points as a project satisfying a COAH obligation, the
petition for substantive certification or amendment to a plan that has
previously received substantive certification must be received by COAH
by the tax credit application deadline”.

Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.LR. 839(a), 40 N.J.R. 2429(b).

In (a)li, inserted “only”™; and in (a)1ii, inserted “or the resolution of
intent to petition COAH must be submitted to NJHMFA™.
Amended by R.2009 d.154, effective May 4, 2009,

See: 41 NULR. 917(a), 41 N.J.R. 1994(a).
In (a)1i, substituted “seven” for “10%; and rewrote (a)lii.
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Amended by R.2011 d.239, effective September 6, 2011,
See: 43 N.LR. 917(a), 43 N.JLR. 2293(a).

Rewrote (a)1i and (a)1ii; and deleted (a)liii.
Amended by R.2013 d,086, effective June 17, 2013.
See: 45 N.LR. 530{a), 45 N.JR. 1511(a),

Rewrote the section,

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 NLLR. 1989(a), 49 N.LR. 435(a).
Rewrote the section.
Amended by R.2019 d.058, effective June 3, 2019,
See: 530 NLLR. 2282(a), 51 N.I.R. 833(a).
Rewrote the section,
Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 N.L.R. 343(b).
Section was “Point system for the Senior Cycle”, Rewrote the section.

5:80-33.17 Point system for the Supportive Housing
Cycle

(a) The point system for the Supportive Housing Cycle in-
cludes all point categories of the Family Cycle except for the
point categories at N.J.A.C. 5:80-33.15(a)3, concerning large-
family units, N.JLA.C. 5:80-33.15(a)5, concerning social ser-
vices, and N.J.A.C. 5:80-33.15(a)22, conceming supportive
housing units. Additionally, the point categories at N.J.A.C.
5:80-33.15(a)14ii and iii are replaced, respectively, with the
following, for a maximum of seven points available pursuant
to NL.JLA.C. 5:80-33.15(a)14 for applications to the Supportive
Housing Cycle.

1. Two points shall be awarded to projects that offer

on-site transportation at least once per week. Evidence of

existing service and/or an executed contract stipulating fees
and frequency of service shall be submitted in the applica-
tion.

2. For non-age-restricted projects, a project that is fully
located within a school district wherein 40 percent or more
of the students are either meeting expectations (Level 4} or
exceeding expectations (Level 5) on the Grade 4 New Jer-
sey Student Learning Assessments (NJSLA) in both Math
and English Language Arts (ELA) shall receive one point.
NIHMFA shall rely on the most recent data available from
the New Jersey Department of Education (DOE) as of the
application deadline, as well as the data for the preceding
calendar year. For example, the data released for 2021 and
2022 by the DOE will be accepted for applications submit-
ted in 2023. If the NJSLA is no longer in use, NJHMFA
will substitute whatever assessment s designated as a re-
placement by the DOE.,

3. For age-restricted projects, a project that is fully lo-

cated within a municipality wherein 25 percent or more of

the residents in the municipality are 55 years of age or old-
er shall receive one point. NTHMFA shall rely upon the
American Community Survey 5-Year Estimates, Table
DP05 (ACS Demographic and Housing Estimates), 1.8,
Census Bureau. NJHMFA shall rely upon the data effective
in the calendar year of the application deadline, as well as
m the preceding year. For example, the data released in
calendar years 2021 and 2022 by the U5, Census Bureau
will be accepted for applications submitted in 2023,
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(b) The Supportive Housing Cycle also includes the fol-
lowing point categories:

1. Applicants shall be awarded up to five points to the
extent the social services plan required at N.J.A.C. 5:80-
33.12(c)14iv incorporates a description of the supportive
service needs of the target population(s), which may in-
clude a range of services across a wide continuum of care
and intensity appropriate to the target population(s). The
description 1must acknowledge that each special needs ten-
ant does not have to utilize the services appropriate to the
target population(s). The social services plan must address
the specific appropriate and needed services to assist ten-
ants to maintain their housing and stable community living
at no cost to the {enant. Appropriate and needed services
must be supported by supportive service agreements and
evidence-based practice, research, and/or direct practice
experience, Supportive housing projects must have, at a
minimum, a social service coordinator. The supportive ser-
vices plan must address the following:

. The social service provider(s) must demonstrate
three or more years of experience in providing social
services to the target population(s) or to a related special
needs population;

ii. A description of the proposed services that will
benefit the targeted population, including location of
services (that is, on-site or in the community), docunien-
tation to support how these services will be funded, and
how measures to evaluate service outcomes will be ad-
dressed (such as quality of life and consumer satisfac-
tion);

iti. A description of how the service provider will
facilitate tenant/landlord relationships, including detailed
eligibility and ineligibility criteria for tenant selection
and screening (that is, what disqualifies a prospective
tenant), as well as a plan for problem resolution to min-
imize evictions for supportive housing tenants;

iv. Provision of at least one of the following ser-
vices:

(1) Twenty-four-hour, seven-day a week on-call
crisis response capability;

(2) Financial management training from a quaki-
fied provider and ongoing budget support; and

(3) Linkage and ongoing follow-up services to
health care, including dental care, and physical health
care and primary health care prevention services; and

v. Mandatory staff training, to be conducted at least
annually, on matters specific to the special needs popula-
tion(s) served for all on-site personnel, not just those
employed by the soctal service provider(s). This training
requirement includes staff, such as property managers,
maintenance workers, and custodians, and is independ-
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ent of any training or certifications required for service-
provider staff by their employers.

2. Up to two points will be awarded as follows: one
point will be awarded to applicants that will provide on-site
healthy lifestyles education and programming, consisting
of educational workshops and health promotion programs
to encourage better physical and emotional health for ten-
ants of the supportive housing units; and one point will be
awarded to applicants that will provide job training and job
search assistance and support to tenants of the supportive
housing units. Applicants shall provide evidence of funding
commitments and signed agreements with qualified service
providers specifically identifying a detailed scope of ser-
vices to be provided and ferm for the provision of these
services. The identified education and/or employment ser-
vice provider must have experience providing services to
the target population.

3. Applicants that plan to develop all of the units as
lease-based permanent supportive housing (no time limit
for tenancy and/or program participation) shall be awarded
two points.

4. Applications that evidence rental assistance funding
commitments from the HUD McKinney-Vento Programs
or other government source(s) of project-based or sponsor-
based rental assistance for all the special needs units shall
be awarded two points.

5. Applications submitted by a qualified nonprofit or-
ganization with 100.00 percent of the general partner inter-
est in the final ownership entity shall be awarded two
poinis. Applications submitted by a qualified nonprofit or-
ganization with at least 50.00, but less than 100.00, percent
of the general pariner interest in the final ownership entity
shall be awarded one point.

6. Projects that encourage integrated community living
opportunities, including mixed-income projects, mixed-
special needs projects, and scattered site projects, shall be
awarded two points.

7. Five points shall be awarded to projects that meet all
of the following minimum living standards:

i, Dwelling units in which each bedroom measures
not less than 100 square feet;

il.  Unrelated residents have their own bedroom;

ili. No more than four unrelated adults share a bath-
room; and

iv. Residents have access to a full kitchen for meal
preparation.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.LR. 1441(a), 29 N.L.R. 2818(a).

In (a), inserted reference to Rurai Cycle and amended N.J.A.C. refer-
ence; in (a)l, inserted “up to a maximum of 10 points”; in (a)3, substi-
tuted “the sponsot/social service” for “its social service”; and in (a)4,
added last two sentences.
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Recodified from N.JA.C. 5:80-33.16 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 NJR. 1132(a), 30 N.J.R. 1978(a).

In (a), rewrote the introductory paragraph and 4, and deleted 7, For-
mer N.JA.C. 5:80-33.21, Committee review, was recodified to NULA.C.
5:80-33.26.

Recodified from N.J.A.C. 5:80-33.21 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.LR. 122(a), 31 N.J.R. 860(a).

In (a), changed N.J.A.C. references in the introductory paragraph,
substituted “sponsor and/or social” for “sponsorfsocial” in 3, and substi-
tuted a reference to six points for a veference to four points in 5, Former
N.LA.C. 5:80.33.19, HOPE VI Cycle, recodified to NJA.C. 5:80-
33.18.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191{a), 32 N.LR. 1065(a).

In (a), rewrote the introductory paragraph and 1, inserted “stated in
the application” at the end of the first sentence in 2, inserted “housing”
following “needs™ in 3, inserted “, available, appropriate” following
“affordable” in 4, and added 7.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 N.LR. 1573(b).

Rewrote section.

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.LR. 1574(a), 34 N.LR. 2417(a).

In (a), amended N.J.A.C. references in the first sentence and deleted
the second sentence in the introductory paragraph, deleted | and i; in {b),
substituted “applicant™ for “sponsor™ in 3 and 6, and substituted “owner”
for “sponsor™ in 4.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 NLLR. 441(a), 29 N.L.R. 2818(a).
Recodified from N.JLA.C. 5:80-33.15 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.JR. 1132(a), 30 N.LR. 1978(a).

In (a), changed N.JA.C. reference in the introductory paragraph,
Former N.J.A.C. 5:80-33.18, Tie-breaker system, was recodified to
N.JLA.C, 5:80-33.23,

Recodified from N.J.A.C. 5:80-33.18 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a}, 31 N.LR. 860¢a).

Rewrote (a). Former N.I.A.C. 5:80-33.17, Point system for the Urban
Cycle, recodified to N.LA.C. 5:80-33.16.

Amended by R,2000 d.132, effective March 20, 2000.
See: 32 N.IR. 191(a}, 32 N.LR. 1065(a).

Rewrote the section.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 NLLR. 932(a), 33 N.LR. 1573(b).

Rewrote {a)l; added a new (a)2; recodified former (a)2 as (a)3 and

added the last sentence; added (c).
Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.IR. 1574(z), 34 N.LR. 2417(a). '

In (a), amended the N.J.A.C. reference in the introductory paragraph,
rewrote 3; rewrofe (¢).

Recodified from N.J.A.C. 5:80-33.19 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.LR. 1616(a), 35 N.J.R. 3298(b).

In (a), substituted “Family” for “Suburban/Rural”, amended N.J.A.C.
reference; in (b), added 7.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 NLILR. 3879(a), 38 N.LR. 1432(a).

Section heading was “Point system for the Special Needs Cycle”; sub-
stituted “Supportive Housing” for “Special Needs™ throughout; rewrote
(b).

Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.I.R. 839(a), 40 N.JLR. 2429(b).

Rewrote (b}1; added new (b)2; recodified former (b)2 through (b)5 as
(b)3 through (b)6; rewrote (b)3; in (b)4, inserted “lease-based”; in (b)5,
substituted “project-based or sponsor-based” for “project based” and
substituted “all the special needs units™ for “at least 50 percent of the
project”™; in (b)6, substituted “one point” for “two points™; and added
(bY7.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.JLR. 917(a), 41 N.LR. 1994(a).
Rewrote (b).
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Amended by R.2013 d.086, effective June 17, 2013.
See: 45 NLLR. 530(a), 45 N.I.R. 1511(a).

In (&), substituted “at” for “in™, a comma for “and” following “units”,
and inserted “, and N.JL.A.C. 5:80-33.15(a)2} concerning supportive
housing units”.

Amended by R.2017 d.038, effective March 6, 2017,
See: 48 N.LR. 1989(a), 49 N.1.R. 435(a).

Rewrote the section.

Amended by R.2019 d.058, effective June 3, 2019.
See: 50 N.LR. 2282(a), 51 N.J.R. §33(a),

Rewrote the section,

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 NLJ.R. 343(b).
Rewrofe the section,

5:80-33.18 (Reserved)

New Rule, R.1998 d.279, effective June I, 1998,
See: 30NJ.R. 1132(a), 30 N.LR. 1978(a).

Former N.J.A.C. 5:80-33.19, Municipal comment, was recodified to
N.JAC. 5:80-33.24.

Recodified from N.JLA.C. 5:80-33.19 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a), 31 NLLR. 860(a).

Changed N.J.A C. reference, and deleted “and the point category in
N.JLA.C. 5:80-33.17(a)9 concerning HUD troubled projects™ at the end.
Former N.LAC, 5:80-33.18, Point system for the Suburban/Rural Cycle,
recodified to N.JLA.C. 5:80-33.17.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 NLR. 191{a), 32 N.J.R. 1065(a),

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 NLLR. 1574{a), 34 N.L.R. 2417(a).

Amended N.JA.C. reference, deleted “municipal, county and” pre-
ceding “public housing” and substituted “waiting fists” for “suppoet™
following “authority™.

Recodified from N.J.A.C. 5:80-33.20 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.1R. 1616(a), 35 N.LR. 3298(b).

Rewrote the section.

Repealed by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 N.I.R. 343(b),
Section was “Point system for the Final Cycle”.

5:80-33.19 Tiebreaker system

(a) The following ticbreaker system shall be used to break
ties between projects with the same score:

1. If competing projects have a tie score, a tax credit
reservation shall be awarded based on the following:

i.  For projects located outside of a TUM, a tax
credit reservation shall be awarded to the project located
in the municipality that has either never hosted a project
that received a nine-percent LIHTC award or has gone
the Jongest time since most recently hosting a project
that received a nine-percent LIHTC award. NJHMFA
shall publish annually a list of New Jersey municipalities
with the years of their most recent nine-percent LIHTC
awards, To facilitate planning, projects awarded nine-
percent LINTCs during the year prior to the application
cycle deadline shall not be included for purposes of cal-
culating the most recent year of award. If the project is
part of a court-approved municipal fair share housing
development plan, prior awarded projects that are part of
the same fair share housing development plan shall not
be included for purposes of calculating the most recent
year of award, provided that the cwrrent project was
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identified in the fair share housing development plan
submitted with the previously awarded application(s)
and provided further that the fair share housing devel-
opment plan listing the project and evidence of court ap-
proval are submitted in the current application; and

ii. For projects located within a TUM, a tax credit
reservation shall be awarded to the project located in the
municipality with the lowest MRI ranking (that is, with
the greatest level of distress). For example, a municipali-
ty ranked number 4 would be awarded over a municipal-
ity ranked number 33.

2. If there is still a tie after the first tiebreaker set forth
at (a}l above, a tax credit reservation shall be awarded
based on the following:

i. In the Age-Friendly Senior Cycle, a tax credit
reservation shall be awarded to the project with the least
amount of tax credits per tax-credit unit. Superintendent
units shall not be included for purposes of calculating
this tiebreaker.

i, In all other cycles and the Mixed-Income Re-
serve, a tax credit reservation shall be awarded o the
preject with the least amount of tax credits per tax-credit
bedroom. Superintendent units shall not be included for
purposes of caleulating this ticbreaker,

3. [If there is still a tie after the second tiebreaker, the
tax credit reservation shall be awarded to the project with a
lower total development cost per bedroom. Superintendent
unit(s) shall not be included for purposes of calculating this
tiebreaker.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 290 N.L.R. 2818(a).

In (a)1, substituted “the lowest amount ___ per low-income bedroom™
for “lower intermediary fees per low income unit”; in (a)2, substituted
“per bedroom™ for “per unit”; and deleted {a)3 and 4,

Recodified from N.J.A.C. 5:80-33.18 by R.1998 d.279, effective June 1,

[998.

See: 30 N.LR. 1132(a), 30 N.J.R. 1978(a).

Former N.JLA.C. 5:80-33.23, Reservations, allocations and binding
commitments, was recodified to N.JILA.C. 5:80-33.28.

Recodified from N.JLA.C. 5:80-33.23 by R.1999 d.120, effective April 5,

1999,

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

Former N.ILA.C. 5:80-33.21, Point system for the Special Needs Cy-
cle, recodified to N.LA.C. 5:80-33.19.

Amended by R.2001 d.170, effective May 21, 2001.
See: 3 N.LR. 932(a), 33 N.LR. 1573(b).

In (a}1, added the last sentence,

Recodified from N.J.A.C. 5:80-33.21 by R.2003 d.300, effective July 21,

2003.

See: 35 NUJR. 1616(a), 35 N.LR. 3298(b). :

Former N.J.A.C. 5:80-33.19, Point system for the Special Needs Cy-
cle, recodified to N.J.A.C. 5:80-33.17.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).

Rewrote (a)l.

Amended by R.2008 d.)33, effective May 19, 2008,
See: 40 N.JLR. 839(a), 40 N.1R. 2429(b).

Rewrote (a)].

Amended by R.2010 d.060, effective April 19, 2010,
See: 42 N.I.R. 583(a), 42 N.J.R. 776(a).
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In (a)1, substituted *“tax credits per tax credit wnit” for “Balanced
Housing/Home Express funds per Balanced Housing/Home Express
unit™,

Amended by R.2011 d.239, effective September 6, 2011,
See: 43 N.ILR. 917(a), 43 N.LR. 2293(a).

In (a)1, substituted “bedroom” for “unit”.

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.JR. 530(a), 45 N.LR. 1511(a).

Rewrote the section,

Amended by R.2017 d.038, effective March 6, 2017,
Sec: 48 N.LR. 1989(a), 49 N.J.R. 435(a).

Deleted former (a)li; and recodified (a)lii through {a)iiv as (a)li
through (a)1#ii.

Amended by R.2019 d.058, effective June 3, 2019,
See: 50 NLLR. 2282(a), 51 N.J.R. 833(a).

In (a)}lii, substituted “the Mixed-Income Reserve” for “set-asides”
and “tax-credit” for the second occurrence of “tax credit”.
Amended by R.2024 4.015, effective March 4, 2024,

See: 55 N.ILR.779(a), 56 N.LR. 343(b).
Rewrote the section,

5:80-33.20 Municipal comment

The Code requires that the chief executive officer of the
municipality in which the project is to be located be given the
opportunity to comment on the project. The application may
include a letter from the chief executive officer of the munic-
ipality or NJHMFA staff shall notify the chief executive of-
ficer of the municipality and allow them a reasonable oppor-
tunity to comment on the project.

Recodified from N.JLA.C. 5:80-33.19 by R.1998 d.279, effective June 1,
1998.
See: 30 NJR, 1132(a), 30 N.I.R. 1978(a).
Former N.JA.C. 5:80-33.24, Obtaining IRS Form 8609, was recodi-
fied to N.JLA.C, 5:80-33.29.
Recodified from N.JLLA.C. 5:80-33.24 by R.1999 d.120, effective April 5,
1999,
See: 31 N.ILR. 122(a}, 31 N.LR. 860{a).
Former N.JLA.C. 5:80-33.22, Point system for the Final Cycle, recodi-
fied to NLLLA.C. 5:80-33.20.
Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574{a), 34 N.LR. 241'/(a).
Amended the second sentence.
Recodified from N.J.A.C. 5:80-33.22 by R.2003 d.300, effective July 21,
2003.
See: 35 N.LR. 1616(a), 35 N.LR. 3298(b).
Former N.ILA.C. 5:80-33.20, Point system for the Final Cycle, recodi-
fied to N.JLA.C. 5:80-33.18.
Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.JR. 779(a), 56 N.1.R. 343(b).
Substituted “them™ for “him or her”.

5:80-33.21 Application needs analysis

{a) Section 42(m){2)(a) of the Code provides: “The hous-
ing credit dollar amount allocated to a project shall not ex-
ceed the amount the housing credit agency determines is nec-
essary for the financial feasibility of the project and its viabil-
ity as a qualified low-income housing project throughout the
credit period.” This determination, known as the “needs anal-
ysis,” shall be performed by NJHMFA with respect to those
applications fulfilling the eligibility requirements at N.J.A.C,
5:80-33.12. In the needs analysis, NJHMFA shall compare
the project’s total development costs to the funding sources
the applicant has identified to meet those costs. As part of its
obligation pursuant fo Section 42(m}2) of the Code,
NIIIMFA shall determine the reasonableness of the develop-
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mental and operational costs of the project and may make
adjustments to costs as necessary to ensure the viability of the
project throughout the credit period and compliance with the
QAP, Such adjustments shall not trigger a point deduction
pursuant to N.JLA.C. 5:80-33.15(a)24. If the fotal funding
sources not including tax credit equity are less than the total
development costs, then a funding gap exists and the appli-
cant has demonstrated a need for credits, provided, however,
that the following conditions are satisfied:

1. The project’s development and operational costs are
reasonable as required under Section 42(m)(2)(B)(iv) of
the Code;

2. Funding sources identitied by the applicant meet the
requirements at N.J.A.C, 5:80-33.12(c)6;

3. The project is financiaily feasible in terms of the ex-
istence of sufficient sources to pay for total development
costs; and

4, The project shall remain viable throughout the credit
period.

{b) Financing arrangements shall be evaluated to ensure
that projects are not structured to artificially increase basis.
Such arrangements include drawing down entire bridge or
secondary loans at construction closing instead of using such
financing on an as-needed basis, NTHMFA reserves the right
to assume a mortgage higher than the mortgage commitment
submitted by the applicant if it is determined that the mort-
gage amount stated in the commitment is underestimated. If
NJHMFA has a reasonable basis for concluding the equity
factor submitted by the applicant is inconsistent with market
conditions, NTHMFA reserves the right to adjust the equity
factor in its underwriting, NJHMFA reserves the right to re-
quire an appraisal at the applicant’s expense. If the applicant
acquires the property for more than appraised value, the over-
age shall be added to the sources of funds so as not to create
artificial need.

(c) NJHMFA shall perform needs analyses at three sepa-
rate times: application, allocation, and at the time the project
is placed in service. (See N.JA.C. 5:80-33.23 and 33.27)
Pursuant to section 31 of the Protecting Americans from Tax
Hikes Act of 2015, the applicable credit percentage shall be
nine percent for the 70 percent present value credit. The ered-
it amount reserved is limited to the lesser of:

1. The credit amount based on the needs analysis; or

2. The credit amount generated from the project’s qual-
ified basis, as (potentially) capped by the eligible basis lim-
its, Unless a project has an alternate funding source such as
a developer fee able to be deferred, a project whose eligible
basis is reduced by the eligible basis limits (thereby reduc-
ing the credit amount) may be declared infeasible due to a
funding gap caused by the resulting shortfall in syndication
proceeds.

(d) Buildings placed in service after July 30, 2008 that re-
cetve the 70 percent value credit shall be eligible for up to a
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30 percent boost in etigible basis to the extent that the devel-
oper can demonstrate that the boost is necessary to achieve
financial feasibitity.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.JL.R. 281 8(a}.

in (a), substituted “Section 42(in}{2)(a) of the Code” for “The Code™;
in (b), amended N.LA.C. reference; in (b)2, inserted “, as {potentially)
_ syndication preceeds”,

Recodified from N.LA.C. 5:80-33.20 and amended by R.1998 d¢.279,

effective June 1, 1998,

See: 30N.LR. 1132(a), 30 N.JLR. 1978(a).

In {a), changed N.J.A.C. references in the introductory paragraph and
in 2 in (b), added a new last sentence; and in (c), changed the N.J.A.C.
reference in the introductory paragraph. Former N.J.A.C. 5:80-33.25,
Placed in service needs analysis, was recodified to N.J,A.C. 5:80-33.30,
Recodified from N.LA.C. 5:80-33.25 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 NULR. 122(a), 31 N.LR. 860(a).

In (a) and (c), changed NJA.C. references throughout. Former
N.J.A.C. 5:80-33.23, Tie-breaker system, recodified to N.J.A.C. 5:80-
33.2%.

Administrative change,

See: 31 N.LR. 1311(b).

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.J.R. 191(a), 32 N.L.R. 1065(a).

In (a)2, changed N.J.A.C. reference; and in {b), added the last two
sentences,

Amended by R.2001 d.170, effective May 21, 2001,
See: 33 NJELR. 932(a), 33 NJLR. 1573(h).

In {c}, changed N.L.A.C, reference.

Recodified from N.J.A.C. 5:80-33.23 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35N.JR. 1616(a), 35 N.JR, 3298(b).

Former NJA.C, 5:80-33.21, Tiebreaker system, recodified to
N.JA.C. 5:80-33,19.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LR. 3879(a), 38 N.IR. 1432(a).

In (c)2, substituted “deferred” for “pledged™.
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.i.R. 839(a), 40 N.LR. 2429(b).

Rewrofe the introductory paragraph of (c).
Amended by R.2009 d.154, effective May 4, 2009.
See: 41 NLLR. 917(a), 41 NLLR. 1994(a).

In the introductory paragraph of (¢), inserted the second sentence and
inserted “for the 30 percent present value credit” in the third sentence;
and added (d).

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 NLLR. 530(a), 45 NLLR. 1511(a).

In the introductory paragraph of (a), inserted the fourth and fifth sen-
tences, and inserted a comma following “provided”; and in (c), substitut-
ed “30” for “317, and deleted “for the 30 percent present value credit”
following “percentage™.

Amended by R.2017 d.038, effective March 6, 201 7.
See: 48 N.LR. 1989(a), 49 N.1LR. 435(a).

in the introductory paragraph of (a), substituted “42(m)(2)y" for
“42{m)2", and vpdated the second N.J.A.C. reference; and rewrote the
introductory paragraph of (c).

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 N.LR. 343(D).

In the introductory paragraph of (a), substituted “pursuant to” for
“under” two times, updated the N.J.A.C. reference; and in (a)2, substi-
tuted “at” for “listed under™.

5:80-33.22 Tax Credit Committee review and reconsid-
eration process

(a) Based on the rankings, eligibility review, and needs
analysis, NJHMFA shall make reservation award recommnien-
dations to a quorum of the Tax Credit Committee {Commit-
tee). The Committee shall consist of the Commissioner of
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DCA, or designee, the Executive Director, and three members
of the NTHMFA staff designated by the Executive Director.

(b) The Committee shall review the rankings, eligibility,
and tiebreaker decisions as well as requests for reservations
from the Reserve, and shall award tax credit reservations ac-
cordingly. All applicanis shall be notified, in writing, whether
their projects received a reservation and the basis for the deci-
sion. A reservation commitment letter shali be mailed to all
reservation recipients.

(c) An applicant may appeal any decision of the Commit-
tee by submitting a written request for reconsideration to the
Executive Director no later than 10 business days from the
date of the Committee meeting at which awards/decisions are
announced. The request shall include a comprehensive dis-
cussion of the basis for reconsideration. Such requests wil] be
considered promptly by the Committee and the Committee’s
disposition of the request shall constitute final agency action.
In the absence of a request for reconsideration, the date of the
Committee meeting at which awards/decisions are announced
shall constifute the date of final agency action,

Recodified from N.LA.C. 5:80-33.21 by R.1998 d.279, effective June 1,

1998,

See: 30 N.LR. F132(a), 30 N.I.R. 1978(a).

Former N.J.A.C. 5:80-33.26, Project cost certification, was recodified
to N.JLA.C. 5:80-33.31.

Recodified from N.LA.C. 5:80-33.26 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

In (c), rewrote ! and 2. Former N.J.A.C. 5:80-33.24, Municipal com-
ment, recodified to N.JLA.C. 5:80-33.22,

Amended by R,2000 d.132, effective March 20, 2000,
See: 32 N.LR. 191{a), 32 N.1R. 1065(a).

Amended by R,2001 d.170, effective May 21, 2001.
Seer 33 N.LR. 932(a), 33 N.I.R. 1573(h).

In (b}, deleted the last two sentences; deleted (c).

Recodified from N.JLA.C. 5:80-33.24 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.JR. 1616(a), 35 N.L.R. 3298(b).

In {b), deleted “Committee decisions are final” preceding the second
sentence; added {c}. Former N.LA.C. 5:80-33.22, Municipal comment,
recodified to N.J.A.C. 5:80-33.20,

Amended by R.2010 d.060, effective April 19, 2010,
See: 42 N.LR. 583(a), 42 NLLR. 776(a).

In (&), deleted “of NJHMFA™ following “Executive Director” and in-
serted the last sentence.

Amended by R.2011 d.239, effective September 6, 2011,
See; 43 N.JR. 917(a), 43 N.J.R. 2293(a).

In (a), inserted *a quorum of”, and deleted “executive” preceding
“staff”,

Amended by R.2013 d.086, effective June 17, 2013,
See: 45 N.J.R. 530(a), 45 N.JR. 151 l{a).

Rewrote (a); and in (b}, inserted a conuma following “eligibility”, and
inserted “, and shall award tax credit reservations accordingly™.
Amended by R.2024 d.015, effective March 4, 2024,

See: 55 N.IR. 779(a), 56 N.LR. 343(b).

Section was “Committes review and reconsideration process”. Re-

wrote the section,

5:80-33.23  Allocation needs analysis

In accordance with Section 42(m)}2) of the Code,
NJHMFA evaluates the need for the tax credit at the time of
application, the time of allocation, and after the building is
placed in service. The credit amount allocated is limited to
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the lesser of the credit amount based on the needs analysis or
the credit amount generated from the project’s qualified basis
(as potentially capped by the eligible basis limits). The de-
termination of whether the credit amount reserved is needed
for the financial feasibility and continued viability of the pro-
ject shall include an examination as to whether there have
been increases or decreases in project costs, other funding
sources, or rental subsidies that would result in a higher allo-
cation than needed. If NJHMFA has a reasonable basis for
concluding the equity factor submitted by the applicant is
inconsistent with market conditions, NJHMFA reserves the
right to adjust the equity factor in its underwriting. Any sub-
stantive changes to the project’s financing plan or costs shall
be explained in detail and may cause the project to be recon-
sidered by NJHMFA.

Recodified from N.J.A.C, 5:80-33.22 and amended by R.1998 d.279,
effective hune 1, 1998.
See: 30 N.JLR. 1132(a), 30 N.J.R. 1978(a).
Added a new fourth sentence. Former N.JA.C. 5:80-33.27, Extended
use agreement, was recodified to N.J.A.C. 5:80-33.32.
Recodified from N.J.A.C. 5:80-33.27 by R.1999 d.120, effective April 5,
1999,
See: 31 N.LR. 122(a), 31 N.LR. 860(a).
Former N.JLA.C. 5:80-33.25, Application needs analysis, recodified to
N.LA.C. 5:80-33.23.
Amended by R.2000 d.132, effective March 20, 2000,
See: 32 N.JR. 191(a), 32 N.LR. 1065(a),
Inserted “at the time” following “tax credit” in the first sentence.
Recodified from N.LA.C. 5:80-33.25 by R.2003 d.300, effective July 21,
2003,
See: 35 NLLR. 1616(a), 35 N.LR. 3298(h).
Former N.J.A.C. 5:80-33.23, Application needs analysis, recodified to
N.J.AC. 5:80-33.21.
Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 N.LR. 343(b).
Inserted a comma following “sources”, and substituted “that” for
“which™.

5:80-33.24 Reservations, allocations, and binding com-
mitments

(a) Once the reservation is final as described at N.J.A.C.
5:80-33.22(b), projects must meet allocation criteria estab-
lished by the Code and these rules in order to qualify for an
allocation of tax credits. (The IRS does not recognize the res-
ervation processes of housing credit agencies.} The deadline
for meeting the allocation criteria described at (a)! and 2 be-
low is November 30 or the next business day if the 30th is a
weekend or holiday. The deadline for meeting the 10-percent
test required pursuant to 26 U.S.C. § 42(h)}{(1)XE)(i) is six
months from the date the carryover aflocation agreement is
executed by NJHMFA. The NIIIMFA. form evidencing satis-
faction of this test must be completed and certified by an in-
dependent certified public accountant. Accrued developer
fees in carryover basis shall not exceed the lesser of the fee
earned to date or 20 percent of the total developer fee. On a
case-by-case basis, NITTIMFA may extend its filing deadline if
the owner can show good cause; however, in order to defray
the added expense and regulatory burden of processing allo-
cation requests that arrive afler the deadline, an extension fee
of $1,000 shall be payable to NJTHMFA for each week or part
thereof that the owner is late in submitting a complete pack-
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age. NJHMFA reserves the right to rescind a reservation if a
deadline is not met.

1. Owners requesting a carryover allocation shall sub-
mit their certification for carryover, which must demon-
strate that all sources shown on the owner’s carryover
schedule are accurate and that the costs shown in eligible
basis are allowable under the Code. Title ownership is not
required for carryover allocations, but site control must be
maintained. Projects receiving carryover allocations have
unti! the end of the second year after the execution of the
carryover allocation agreement to place the project in ser-
VICE.

2. Owners requesting an allocation for a building in the
same year the building is placed in service may receive a
catryover allocation or a placed-in-service allocation de-
pending upon the building’s placed-in-service date. A
building must be issued an allocation no later than Decem-
ber 31 of the year it is placed in service.

i.  If the building is placed in service on or prior to
August 1, the allocating document shall be the IRS Form
8609 and the owner shall submit all requirements listed
at N.JLA.C. 5:80-33.26 by the filing deadline established
at {a) above.

ii. If the building is placed in service after August 1,
and if the timing of the final project cost certification,
permanent closing, and the like do not allow for the
timely issuance of an IRS Form 8609 by December 31, a
carryover allocation shall be issued to the project pro-
vided that the owner submits to NJHMFA an updated
10-percent letter from the partnership’s accountant re-
flecting the new reasonably expected basis in the build-

ng.

(b) NJHMFA may, in is discretion, enter into a binding
commitment to allocate credits from future years’ tax credit
authority to fund projects that successfully compete in addi-
tional tranches of the Cycles at N.JLA.C. 5:80-33.4, 33.5, and
33.6, subject to any sef-asides thereunder, as the Tax Credit
Committee may decide {o conduct in its discretion, or projects
in a competitive cycle affected by an error as determined by
the Tax Credit Committee. In no event shall the project re-
ceive credits and/or a binding commitment exceeding the
maximum eligible tax credit amount.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.LR. 1441(a), 29 N.J.R. 2818(a).

Deleted former (a); recodified former {a)] through 3 as (a) through
(c); in (b), substituted “October 15 (November 15 for Final Cycle reser-
vations)” for “November 1st”, and inserted sixth through eighth sentenc-
es; and in (c), inserted “typically” following *“allocating document is”,
substituted “October 15 (November 15 for Final Cycle reservations) afl
items required by” for “November 1st all the requirements listed under”,
inserted fifth and sixth sentences, and deleted “{evidenced by a signed
IRS Form 8609 from NJHMFA* following failed to receive an alloca-
tion™.

Recodified from N.J.A.C. $:80-33.23 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.LR. 1132(a), 30 N.J.R. 1978(a).
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Rewrote the section. Former N.J.A.C. 5:80-33.28, Returning credits,
was recodified to N.JLA.C. 5:80-33.33,

Recodified from N.J.A.C. 5:80-33.28 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(), 31 N.LR. 860(a).

In (a), changed N.J.A.C. references throughout; and in (b), deleted
“provided such project can meet the ten percent carryover fest” at the
end of the introductory paragraph, rewrote i, and inserted a new third
sentence in 2. Former N.JA.C. 5:80-33.26, Committee review, recodi-
fied to N.J.A.C. 5:80-33.24.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.J.R. 191(a), 32 N.LR. 1065(a).

In (a)l, inserted “, fully executed deed of easement and restrictive
covenant (if the property has been acquired by the carryover allocation
date)” following “carryover”™; and in (b)1, deleted “(or the Reserve if the
Final Cycle is cancelled)” following “Final Cycle” in the first sentence,
and inserted a new second senience,

Amended by R.2001 d.170, effective May 21, 200t,
See: 33 N.LR. 932(2), 33 N.LR, 1573(b).

In (a), substituted “30” for “157, insetted “or the 30th” afer “15th™,
substituted “an” for “a graduated” following “deadline” and deleted
“$500.00 per week or part thereof in November and” following “Cycle”;
and in (a)2i, changed N.J.A.C. reference.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.ILR. 1574(a), 34 N.LR. 2417(a).

In (a). rewrote the introductory paragraph and substituted “Owners”
for “Sponsors” throughout; in (b), rewrote 1 and added 3.

Recodified from N.ILA.C, 5:80-33.26 and amended by R.2003 d.300,

effective Juiy 21, 2003.

See: 35 N.LR.1616(a), 35 N.LR. 3298(b).

In (a), amended N.J.A.C. reference in the introductory paragraph; in
1, substituted “which demonstrates™ for *, fully executed deed of ease-
ment and restrictive covenant (if the property has been acquired by the
carryover allocation date); rewrote (b). Former N.J.A.C. 5:80-33.24,
Comimittee review, recodified to N.J.A.C. 5:80-33.22,

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.JR, 3879(a), 38 N.ILR. 1432(a).

In (b)2, deleted *is & preservation project and”,
Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.ILR. 281(a), 39 N.J.R. 2011(a).

In (a), substituted “November 30 or the next business day if the 30th
is a weekend” for “October 15 (November 30 for Final Cycle reserva-
tions) or the next business day if the 15th (or the 30th) is a weekend”,
and “the carryover allocation agreement is executed” for “a tax credit
reservation is issued by the Tax Credit Committee”,

Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.LR. 839(a), 40 N.LR, 2429(b).

In the introductory paragraph of (a), inserted “by NJHMFA”,
Amended by R.2009 d.154, effective May 4, 2009,

See: 41 NLLR. 917(a), 41 N.LR. 1994(a).

In the introductory paragraph of (a), substituted “six” for “three”.
Amended by R.2011 d.239, effective September 6, 201 i.

See: 43 N.LR. 917(a), 43 N.I.R. 2293(a).

Rewrote (b).

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 N.LR. 343(b).

Section was “Reservations, allocations and binding commitments™.

Rewrote (a); and in {b), updated the N.}LA.C. references.

5:80-33.25  Allocation/issuance fee schedule

Projects requesting an allocation of tax credits shall pay a
fee equaling two percent of the allocation amount over the
10-year credit period for NJHMFA-financed projects and
three percent of the issuance amount over the 10-year credit
period for non-NJHMFA-financed projects. One-half of the
fee shall be paid at the time the allocation criteria described at
N.JA.C 5:80-33.24(a) is submitted to NJHIMFA. For projects
requesting an issuance of tax credits from volume cap, the
issuance fee shall equal two percent of the issuance amount
aver the 10-year credit period for NJHMFA-financed projects
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and three percent of the issuance amount over the 10-year
credit peried for non-NJHMFA-financed projects. One-half
of the fee shall be paid at the time the credit determination
described at N.J.A.C. 5:80-33.9(a)] is made. For both types
of projects, the balance (adjusted higher if volume cap tax
credit issuance increases) shall be paid prior to issuance of the
IRS Form 8609. Allocation/issuance fees are non-refundable.

New Rule, R.2001 d.170, effective May 21, 2001,
See: 33 N.LR. 932(a), 33 N.J.R. 1573(b).

Former N.JLA.C. 5:80-33.27, Obtaining IRS Form 8609, recodified to
N.JA.C. 5:806-33.28.

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.LR. 1574(a), 34 N.J.R. 2417(a).

Rewrote the section.

Recodified from N.JLA.C. 5:80-33.27 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.JLR. 1616(a), 35 N.LR, 3298(b).

Former N.J.A.C. 5:80-33.25, Allocation needs analysis, recodified to
N.J.A.C. 5:80-33.23,

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LR. 3879(a), 38 N.I.R. 1432(a).

Deleted “carryover”,

Amended by R.2008 d.133, effective May {9, 2008,
See: 40 N.LR. 839(a), 40 N.J.R. 2429(b).

Inserted the last sentence.

Amended by R.2019 d.058, effective June 3, 2019.
See: 50 N.LR.2282(a), 51 N.L.R. 833(a}.

Inserted “for NJHMFA-financed projects and three percent of the is-
suance amount over the l0-year credit period for non-NJHMFA-
financed projects™.

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 N.LR. 779(a), 56 N.J.R, 343(b).

Deleted “above™ following the first occwrrence of “described”, and
substituted “NJHMFA-financed” for “NJHMFA financed”, “non-
NIJHMFA-financed” for “non-NIHMFA financed”, and “projects,” for
“project,”.

5:80-33.26  Obtaining IRS Form 8609: deadlines and
extension fees

(a) The IRS Form 8609 is the form used by owners to
claim the low-income housing tax credit. A form is issued for
each building in the project that contains tax credit units. Pri-
or to issuance of the IRS Form 8609, NJHMFA must receive
all required information from the owner, including the alloca-
tionfissuance fee described at N.J.A.C. 5:80-33.25. For pro-
jects receiving credits from the nonprofit set-aside, this shall
include an attorney’s opinion letter stating that no for-profit
developer or member of the investor limited partner held a
seat on the nonprofit’s board of directors. NIHMFA (or its
authorized designee) may also conduct an on-site inspection
of the project to confirm that all representations made in the
project’s tax credit application have been met. Upon comple-
tion of the NJHIMFA evaluation (which includes the placed in
service needs analysis) and attendance by the project owner
or representative at an NJHMFA-sponsored compliance mon-
itoring seminar, NJHMFA shall complete Part I of the IRS
Form 8609 and forward a copy, as filed with the IRS, to the
project owner. Owners should be sure to make copies of the
signed IRS Form 8609, as a copy must be filed each year with
Federal tax returns.

(b} The entire IRS Form 8609 request package, including
the allocation/issuance fee described at N.JLA.C. 3:80-33.25
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and the audit report, in a form acceptable to NJHMFA, must
be submitted to NJHMFA within 90 days after permanent
loan closing. On a case-by-case basis, NJHMFA may extend
its filing deadline if the owner can show good cause; howev-
er, in order to defray the added expense and regulatory bur-
den of processing IRS Form 8609 requests that arrive after
the deadline, an extension fee of $1,000 shall be payable to
NJIHMFA for each week or part thereof that the owner is late
in submitting a complete package. NJHMFA reserves the
right to recapture an allocation if a deadline is unmet.

(c) Failure of a project to fulfili all representations made in
its application may result in a delay and/or non-issuance of
the IRS Form 3609. At its sole discretion, NJHMFA may
impose penalties for failure to comply with eligibility or point
requirements, such penalties to include, but not be limited to,
the imposition of financial penalties, a reduction in the allo-
cated credit amount, or the unilateral cancellation of an allo-
cation, Generally, a financial penalty or reduction in the
amount of credits will be imposed in an amount commensu-
rate with the violation. For example, if a project fails to meet
the minimum expenditures pursuant to NJA.C. 5:80-
33.15(a)6, credits may be reduced by or a financial penalty
imposed in the delinquent amount, which amount may be
affected by remedial measures, if any, taken in order to com-
ply with the representation(s). However, NJHMFA reserves
the right to unilaterally cancel an allocation for severe and/or
persistent violations.

(d) IRS Form 8609 shall not be issued to projects that have
a general partner, voting member, developer, or related party
that owns a managing or controlling interest in a New Jersey
LIHTC project with an uncorrected noncompliance until such
noncompliance is corrected.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.LR. 2818(a).

In third sentence, substituted reference to required information for
reference to specified required items and in the fourth sentence substitut-
ed reference to completed NJHMFA evaluation and placed in service
needs analysis for reference to completed items and any other reguested
information.

Recodified from N.ILA.C. 5:80-33.24 by R, 1998 d.279, effective June 1,

1998.

See: 30 N.LR. 1332(a), 30 N.JR, 1978(a).

Former NJ.A.C. 5:80-33.29, Returning credits, was recodified fo
N.J.A.C. 5:80-33.34,

Recodified from N.J.A.C. 5:80-33.29 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 NULR. 122(a), 31 N.ILR, 860(a).

Inserted a new third sentence, Former N.J.A.C. 5:80-33.27, Allocation
needs analysis, recodified to N.JLA.C. 5:80-33.25,
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191(a), 32 N.I.R, 1065(a).

Inserted a new fourth sentence, and inserted “and attendance by the
praject owner and managing agent at an NJHMFA-sponsored compli-
ance moniloring seminar,” following “needs analysis)” in the new sixth
sentence.

Recodified from N.LA.C. 5:80-33.27 and amended by R.2001 4.170,

effective May 21, 2001.

See: 33 NLLR. 973(a), 33 N.LR. [573(b).

Rewrote the second sentence. Former N.LA.C. 5:80-33,28, Piaced in
service needs analysis, recodified to N.J.A.C. 5:80-33.29.
Amended by R.2002 d.233, effective July 15, 2002,

See: 34 N.LR. 1574(a), 34 NJJL.R. 2417(=).
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Designated the existing text as (a) and substituted “(or its authorized
designee)” for “staff” following “NJHMFA™; added (b).

Recodified from N.JA,C. 5:80-33.28 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.LR. 1616(a), 35 N.LR. 3293(b).

In (a), amended N.JLA.C. reference; in (b), substituted “Form 86097
for “form™, amended N.LA.C. reference. Former N.J.A.C. 5:80-33.26,
Reservations, allocations and binding commitments, recodified to
N.LAC. 5:80-33.24.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LR, 3879(a), 38 N.J.R. 1432(a).

In (a), added “that contains tax credit units” and substituted “may” for
“shall”,

Amended by R.2007 d.168, effective May 21, 2007,
See: 39 N.JR. 281{a), 39 N.IR. 201 1(a).

Added (c) and (d).

Amended by R,2008 d.133, effective May 19, 2008,
See: 40 N.J.R. 839(a), 40 N.LR. 2429(b).

In (b), substituted “within 90 days after the fast building in the devel-
opment is placed in service pursuant to IRS Notice 88-116" for “at the
laiter of six months following the issuance of the final certificate of
occupancy for the project or two months afler the first year of the credit
period”.

Amended by R.2011 d.239, effective September 6, 2611.
See; 43 N.LR. 917{a), 43 N.LR. 2293(a).

In {(a), substituted “or representative” for “and managing agent”.
Amended by R.2013 d.086, effective June 17, 2013,

See: 45 N.LR. 530(a), 45 N.LR. 151 i{a).

In (b}, substituted “permanent loan closing” for “the last building in
the development is placed in service pursuant to IRS Notice 88-116".
Amended by R.2024 d.015, effective March 4, 2024,

Seer 55 NLLR. 77%(a), 56 N.LR. 343(b).

In (&), substitated “stating”™ for “which states”, deleted “shall” preced-
ing “forward”, inserted & comma foflowing the fourth occurrence of
“Fortn 8609 in (c), inserted a comima following the first occurrence of
“amount”, and substituted “pursuant to” for “under”. ’

5:80-33.27 Placed in service needs analysis

(a) Pursuant to Section 42(m)(2) of the Code, NJHMFA
shall conduct the last of its required needs analysis evalua-
tions at the time the project is placed in service. The analysis
shall be based on the project cost certification of an inde-
pendent C.P.A. and the permanent financing sources (see
NJ.A.C. 5:80-33.28). If the amount of the tax credit request
is not needed for the financial feasibility of the project and its
viability as a qualified low-income housing project through-
out the credit period, the amount of the tax credit shall be
reduced to the needed amount.

{(b) The determination of whether the amount requested is
needed for financial feasibility and continued viability of the
project shall include an examination as to whether there have
been increases or decreases in project costs, other funding
sources, or rental subsidies that would result in a higher allo-
cation than needed. If NJHMFA has a reasonable basis for
concluding the equity factor submitted by the applicant is
inconsistent with market conditions, NJHMFA reserves the
right to adjust the equity factor in its underwriting. The Code
requires that NJHMFA reduce the credit amount based upon
need; however, this does not mean that NJHMFA will jeop-
ardize the long-term financial feasibility and viability of the
project by arbitrarily taking back credits. For example, if the
equity market improved so that projects were able to get bet-
ter pricing from investors, NJHMFA would not necessarily
reduce the credit on those projects that use the “excess” cred-
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its to cover cost overruns or provide betterments in the pro-
jects such as upgrading the security system, landscaping, pro-
vision of appliances, such as washers, and the like. NJHMFA
shall not allow these additional funds to be used to increase
the developer fee over that shown on the application.

(c) For each needs analysis, a Sponsor Certification shall
be submitted. Any substantive changes to the project’s fi-
nancing plan or costs shall be explained in detail and may
cause the project to be reconsidered by NJHMFA.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.J.R. 1441{a), 29 N.L.R. 2818(a).

Deleted “eligible basis amount™ following “increase the developer
fee™.

Recodified from N.J.A.C. 5:80-33.24 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30N.LR, 1132(a), 30 N.L.R. 1978{a).

n (a), changed N.LA.C. reference; and in (b), added a new second
sentence. Former N.J.A.C. 5:80-33.29, Returning credits, was recodified
o NJLA.C. 5:80-33.34.

Recodified from N.J.A.C, 5:80-33.30 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.JR. 122(a), 31 N.LR. 860(a).

In (a), rewrote the second sentence. Former N.J.A.C. 5:80-33.28, Res-
ervations, allocations and binding commitments, recodified to N.J.A.C.
5:80-33.26, .

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191{a}, 32 N.J.R. 1065(a).
Recodified from N.J.A.C. 5:80-33.28 and amended by R.2001 d.170,

effective May 21, 2001,

See: 33 N.JLR. 932(a), 33 N.LR. 1573(h).

In (a), changed N.}.A.C. reference. Former N,J.A.C. 5:80-33.29, Pro-
jeot cost certification, recodified o N.J.A.C. 5:80-33.30.

Recodified from N.J.A.C. 5:80-33.29 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35N.LR. 1616(a), 35 N.1LR. 3298(b).

In {a), amended N.J.A.C. reference, Former N.JLA.C. 5:80-33.27, Al-
location/issuance fee schedule, recodified to N.LA.C. 5:80-33.25.
Amended by R.2024 d.015, effective March 4, 2024,

See: 55 N.ILR. 779{a}, 56 N.LR. 343(b).

In (a), substituted “is placed” for “places”; in (b), inserted a commia
following “sources™ and “appliances”; and substituted the first occur-
rence of “that” for *which™.

5:80-33.28 Project cost certification and contractor fee
limits

{2} An independent C.P.A. shall audit the development
costs of the project in accordance with generally accepted
auditing standards. A separate audit of the general contrac-
tor’s costs, which includes a sampling of subcontractor in-
voices, shall also be submitted in order to verify consistency
with the developer’s cost certification. To make sure that the
necessary paperwork is submitted to NJHMFA in a timely
manner, owners shall ensure that the cost certification process
begins immediately upon construction completion. NTJHMFA
reserves the right to require a compilation of the construction
costs of the project as approved by an independent C.P.A.

(b) Contractor fee limits are as set forth at (b)1, 2, and 3
below.

1. NJHMFA shall approve only up to a maximum of
two percent of the total hard costs for general contractor
overthead expenses and up to a maximum of six percent of
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the total hard costs for general contractor prefit fees. Bond-
ing and permitting fees are not permitted in calculations of
overhead and profit,

2, Costs for general requirements and/or general condi-
tions are indirect costs incurred during the construction of a
project, exclusive of material and labor costs. These costs
are administrative and facilitatory project costs, generally
spread out over the course of construction. NJTHMFA shall
approve only up to a maximum of six percent of the total
hard costs for general requirements and/or general condi-
tions.

3. Limitations for general contractor overhead expens-
es, general confractor profit fees, and general require-
ments/general conditions costs are set forth in the Tech-
nical Services Design and Document Guidance Standards,
available at https:/nj.cov/dea/hmfa/developers/techservices.
These limitations apply to applications submitted for both
NJHMFA and LIHTC funding,.

{c) For projects seeking IRS Form 8609 allocations and for
projects with carryover allocations, where completion is
scheduled to occur close to the end of the year, interim audits
should be taking place throughout construction so that when
the certificate of cccupancy is issued, the final cost certifica-
tion is virtually complete, For projects still incurring eligible
costs, NTHMFA may consider the owner’s projection of costs
and basis incurred through the end of the first year of the
credit period. The projection shall be based on executed con-
tracts with contractors/vendors for amenities such as security
system, playground, and landscaping.

{d) In addition to the audit report, the owner shall submit a
Sponsor Certification for Placed in Service showing all
sources, uses, and eligible basis items, as well as the pricing
from the limited partner investor,

Amended by R.1997 d.284, effective July 7, 1997,
See: 20 N.JLR. 1441(a), 29 N.J.R. 281 8(a).

In (a), in the first sentence inserfed “both the development and con-
struction costs of”, inserted the second sentence, and in third and fourth
sentences, substituted “October 157 for “November 1st™; inserted new
(b); recodified former (b} and (c) as {c) and (d}; and in (c), substituted
“may consider” for “shall consider”.

Recodified from N.JLA.C. 5:80-33.26 and amended by R.1998 d.279,

effective fune |, 1998,

See: 30N.JR. 1132(a), 30 NLLR, 197%(a).

In (b), changed the date from 1997 to 1998 in the Contractor Fee
Schedule. Former NJ.A.C. 5:80-33.31, NJHMFA review, was recodi-
fied to N.JLA.C. 5:80-33.36.

Recodified from N.J.A.C. 5:80-33.31 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a), 31 N.J.R. 860(a).

In (b), changed year in table heading. Former N.J.A.C. 5:80-33.29,
Obtaining IRS Form 8609, recodified to N.JA.C. 5:80-33.27.

Amended by R.2000 d,132, effective March 20, 2000.
See: 32 N.LR. 191(a}, 32 N.I.R. 1065(a),

Rewrote (a); in (b}, substituted “CONTRACTOR FEE SCHEDULE”
for “1999 Low Income Housing Tax Credit” and substituted
“$20,000,000+" for “$20,000, 001+ in the table: and in (c), inserted
“playground” following “system” in the last senfence.

Recodified from N.J.A.C. 5:80-33.29 and amended by R.2001 4.179,

effective May 21, 2001.

See: 33N.LR. 932(a), 33 N.IR, 1573(b).
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In (&), rewrote the first through third sentences. Former N.JLA.C. 5:80-
33.30, Extended use agreement, recodified to N.JLA.C. 5:80-33.31,
Amended by R.2002 d.233, effective July 15, 2002.

See: 34 NLILR. [574(a), 34 N.J.R. 2417(a).

Rewrote (a), and substituted references to owner for sponsor through-
out.

Recodified from N.LA.C. 5:80-33.30 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.JLR. 1616(a), 35 N.LR. 3298(b).

In (a), added last sentence. Former N.J.A.C, 5:80-33.28, Obtaining
IRS Form 8690: deadlines and extension, recodified to N.LA.C. 5:80-
33.26.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 NLLR. 1432(a).

Added the last sentence to introductory paragraph (b).

Amended by R.2019 d.058, effective June 3, 2019,
See: 50 N.LR.2282(a), 51 N.LR. 833(a).

Int (a), inserted the second sentence.

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 NLLR. 779(a), 56 N.LR. 343(b).

Rewrote (b); and in (d), inserted a comma preceding and following

“and eligible basis items™.

5:80-33.29 Extended use agreement

Section 42(h)(6) of the Code requires the project owner to
enter into an “extended low-income housing commitment
agreement” that adds an additional 15-year low-income occu-
‘pancy requirement to the initial 15-year compliance period.
The agreement shall be recorded in order to claim the fax
credits when filing Federal tax returns. Owners must com-
plete NJHMFA’s deed of easement and restrictive covenant at
the latter of the carryover allocation described at NJ.A.C.
5:80-33.24(a)1 or acquisition of the property. Upon receipt
and review of a complete and fully executed agreement,
NIHMFA shall file the restrictive covenant pursuant to State
law. For projects that reccived points for agreeing to extend
the project compliance period beyond the minimum 15-year
period, the deed of easement and restrictive covenant shall
reflect the increased compliance term stated in the applica-
tHon.

Recodified from N.LA.C, 5:80-33.27 by R.1998 d.279, effective June 1,

1998.

See: 30N.JR. 1132(a), 30 N.JR. 1978(a).

Former N.J.A.C. 5:80-33.32, Compliance monitoring fee, was recodi-
fied to NULA.C. 5:80-33.37.

Recodified from N.LA.C. 5:80-33.32 by R.1999 d.120, effective April 5,

1999.

See: 31 NLR, 122(a), 31 N.LR. 860(a).

Former N.JLA.C. 5:80-33.30, Placed in service needs analysis, recodi-
fied to N.JLA.C, 5:80-33.28.

Amended by R.2000 d. 132, effective March 20, 2000,
See: 32 N.ILR. 191(a), 32 N.LR. 1065(a).

Substituted “at the later of the carryover allocation described at
N.ILA.C. 5:80-33.26(a)1 or acquisition of the property” for “above” at
the end of the third sentence.

Recodified from N.LLA.C. 5:80-33.30 by R.2001 d.170, effective May

21, 2001,

See: 33 N.LR. 932(a), 33 N.LR. 1573(b).

Former N.J.A.C. 5:80-33.31, Returning credits, recodified o N.JLA.C.
5:80-33,32,

Recodified from N.J.A.C. 5:80-33.31 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.LR. 1616(a), 35 N.LR. 3298(b).

Former N.LA.C. 5:80-33.29, Placed in service needs analysis, recodi-
fied to N.JLA.C. 5:80-33.27.

Amended by R.2006 d.I 12, effective March 20, 2006,
See: 37 NLJLR. 3879(a), 38 N.LR. 1432(a).
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Deleted “Applicanis are responsible for paying the fee required to
record the agreement in the County Clerk’s Office”.
Amended by R.2024 d.015, effective March 4, 2024.
See: 55 NLLR. 779(a), 56 N.LR. 343(b).

Substituted “For projects that”” for *“Note: For projects which”.

5:80-33.30 Returning credits

Applicants unable to utilize their allocation should retumn
the allocation to NJHMFA as soon as possible. NJHMFA
shall deposit returned or recaptured credits into the Reserve.
In addition, for credits returned within the same calendar year
of award, NJTHMFA reserves the right to fund the next high-
est-ranking eligible project from the cycle in which the initial
award was made.

Amended by R, 1997 d.284, effective July 7, 1997,
See: 29 N.LR, 1441(a), 29 N.J.R. 2818(a).

Substituted “applicants™ for “projects”™ and “October 157 for “No-
vember 1st” throughout.

Recodified from N.J.A.C. 5:80-33.28 by R.1998 d.279, effective June 1,

1998,

See; 30 N.IR. 1132(a), 30 NJR. 1978(a).

Former N.ILA.C. 5:80-33.33, Inspection, was recodified to N.JLA.C.
5:80-33.38.

Recodified from N.LA.C. 5:80-33.33 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 NLLR. 122(a), 31 N.IR. 860(a).

Substituted “administered” for “returned after the Reserve deadline”
at the end. Former N.J.A.C. 5:80-33.31, Project cost certification, recod-
ified to N.JLA.C. 5:80-33.29.

Recodified from N.J.A.C, 5:80-33.31 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33 N.LR. 932(a), 33 N.I.R, 1573(b).

Deleted second and third sentence. Former N.J.A.C. 5:80-33.32, Ap-
plicant’s affirmative obligation to disclose changes, recodified to
NJ.AC. 5:80-33.33.

Recodified from NJAC, 5:80-33.32 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.JLR. 1616(a), 35 N.LR. 3298(b).

Substituted “the Reserved has been fuily utilized” for “administered”.
Former N.1.A.C. 5:80-33.30, Project cost certification and contractor fee
limits, recodified to N.JLA.C. 5:80-33.28.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.LR. 917%a), 41 N.LR. 1994(a).

Rewrote the section.

Amended by R.2024 d.015, effective March 4, 2024,
See: 55 NLLR. 77%a), 56 N.J.R. 343(b).

Substituted the first occurrence of “the” for “their” and “highest-
ranking” for “highest ranking”, and deleted “or in the Final Cycle” fol-
lowing “Reserve”.

5:80-33.31 Applicant’s affirmative obligation to disclose

changes

{a) Applicants are under a continuing affirmative obliga-
tion to advise NJHMFA no less frequently than annually if
any changes to any aspect of the proposed development occur
and provide relevant information as it becomes available,
including pending/anticipated litigation which may affect the
proposed development. NJTHMFA shall require the owner to
certify and may require further documentation to verify that
all representations made in the application concerning the
proposed development, inchiding representations relied upon
to determine the applicant’s eligibility, scoring and ranking,
are, and continue to be, true at the time of carryover alloca-
tion and issuance of the IRS Form 8609. Substantive changes
may cause the project’s allocation to be reconsidered by
NIJHMFA. NJHMFA reserves the right to ask for any docu-
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mentation necessary throughout the application, reservation,
carryover, and placed in service processes,

(b) NJHMFA shall have the authority to rescind a reserva-
tion or an allocation if any representations made in the appli-
cation are mistakenly or intentionally misrepresented or not

fulilled.

(c) Any transfer of a general partner/managing member in-
terest shall require pre-approval by the NJHMFA Division of
Multifamily/Supportive Housing and Lending,

(d) Failure to disclose all relevant information is grounds
for disqualification of the application or recapture of the allo-
cation,

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.J.R. 1441(a), 29 N.J.R. 2818(a).

Inserted new (b); recodified formeer (b) as (¢).

Recodified from N.J.A.C, 5:80-33.29 by R.1998 d.279, effective June 1,

1998,

See: 30 N.LR. 1132(a), 30 N.J.R. 1978(a).

Former N.J.A.C. 5:80-33.34, Notification of noncompliance, was re-
codified to N.LA.C. 5:80-33.39,

Recedified from N.JLA.C. 5:80-33.34 by R.1999 d,120, effective April 3,

1969,

See: 31 N.LR. 122(a), 31 N.L.R. 860(a).

Former N.J.A.C. 5:80-33.32, Extended usec agreement, recodified fo

N.J.A.C. 5:80-33.30,

Amended by R.2000 d.§32, effective March 20, 2000,

See: 3ZN.JR, 191(a), 32 N.J.R. 1065(a).

Recodified from N.JLA.C. 5:80-33.32 by R.2001 d.170, effective May

21,2001.

See: 33 N.LR. 932(a), 33 N.JL.R. 1573(h),

Former N.JLA.C, 5:80-33.33, Compliance monitoring, recodified to
N.JLA.C, 5:80-33.34.

Amended by R.2002 d.233, effective July 15, 2002,
See; 34 N.LR. 1574(a), 34 N.LR. 241 7(a).

In (a), substituted “owner” for “sponsor™ preceding “to certify”.
Recodified from N.LA.C. 5:80-33.33 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.IR. 1616(a), 35 NJR. 3298(b).

In (a), inserted “including pending/anticipated litigation which may
affect the proposed development” preceding the second sentence, For-
mer N.JA.C. 5:80-33.3}1, Extended use agreement, recodified to
NJ.ALC 5:80-33.29.
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.LR. 839(a), 40 N.J.R. 2429(b}.

Added new (c); and recodified former (c) as (d).
Amended by R.2009 d.154, effective May 4, 2009.
See: 41 NLIR. 917{a), 41 N.LR. 1994(a).

In {¢), inserted “the” and “Division of Tax Credit Services”.
Amended by R.2024 d.015, effective March 4, 2024,

See: 55 NLILR. 779(a), 56 N.L.R. 343(b).

In (a), substituted “no less frequently than annually if” for “of”, in-
serfed “occur” and a comma following the second occurrence of “car-
ryever”; and in (c), substituted “Multifamily/Supportive Housing and
Lending” for “Tax Credit Services”.

5:80-33.32 Compliance monitoring

{a} The owners of all projects with an allocation of low-
income housing tax credits must contact NJTHMFA’s compli-
ance monitoring section before the project is placed in service
and prior to rent up. In addition, the owner must submit to
NJHMFA a copy of the completed IRS Form 8609 (Part |
completed by NJHMFA and Part II completed by the owner)
within 30 days of completion of Part IT of the IRS Form 8609
and the filing thereof with the Internal Revenue Service. This
form contains information necessary for NJHMFA to monitor
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the project for compliance. Failure to submit a copy of the
completed IRS Form 8609 within the specified time frame
may constitute noncompliance and may be reported by
NJHMFA to the IRS,

(b) The owner of a tax credit project shall agree to submit
to NJHMFA copies of any correspondence, notice, or other
document the owner receives from the Internal Revenue Ser-
vice regarding compliance or noncompliance issues, audits,
or other forms of communication regarding their low-income
tax credit project(s).

{c} Owners shall submit to NJHMFA on an annual basis a
copy of the project’s most recent audited financial statements,
including a detailed income and expense schedule and vacan-
cy rate calculation by January 31.

(d) Owners/agents are required to keep records for each
qualified low-income building in the project that show for
each year of the compliance period the following information:

1. The total number of residential rental units in the
building, including the number of bedrooms and the size in
square feet of each residential rental unit;

2. The percentage of residential rental units in the
building that are low-income units;

3. The rent charged on cach residential rental unit in
the building, including any utility allowances;

4. The number of occupants and the number of full-
time students in each low-income household;

5. The low-income unit vacancies in the building and
information that shows when and to whom the next availa-
ble units (whether market rate or low-income) were rented;

6. The annual income certification of each low-income
household;

7. Documentation to support each low-income tenant’s
income (that is, income verification from third parties such
as employers or agencies paying unemployment compensa-
tion}. Tenant income is calculated in a manner consistent
with the determination of annual income pursuant to Sec-
tion 8 of the United States Housing Act of 1937, not in ac-
cordance with the determination of gross income for Fed-
eral income tax liability. In the case of a tenant receiving
housing assistance payments pursuant to Section 8, the
documentation requirement is satisfied if the public hous-
ing authority provides a staiement to the building owner
declaring that the tenant’s income does not exceed the ap-
plicable income limit pursuant to Section 42(g) of the
Code. For 100-percent tax-credit properties, an initial certi-
fication shall be required at move-in, followed by a re-
certification on the one-year anniversary of move-in. Re-
certification shall no longer be required in subsequent
years, provided the property continues to operate as 100-
percent affordable, While a resident shall still be required
to compiete the Tenant Income Certification and other
forms on an annual basis, third-party verification of income
shall no longer be required;
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8. The eligible basis and qualified basis of the building
at the end of the first year of the credit period; and

9. The character and use of the non-residential portion
of the building included in the building’s eligible basis un-
der Section 42(d) of the Code (that is, tenant facilities that
are available on a comparable basis to all tenants and for
which no separate fee is charged for use of the facilities, or
facilities reasonably required by the project).

(e) Owners/agents are required to retain records for each
qualified low-income housing project as follows:

1. Owners/agents are required to retain the records de-
scribed above for at least six years after the due date (with
extensions) for filing the Federal income tax return for that
year.

2. 'The records for the first year of the credit period,
however, shall be retained for the entire compliance period
pius six years beyond the due date (with extensions) for fil-
ing the Federal income tax return for the last year of the
compliance period of the building. Therefore, records for
the first year of the compliance period shall be retained for
a minimum of 21 years, If credits were allocated based on a
compliance period that was greater than 15 years, ail first-
year records shall be retained for six years beyond the
compliance period. (For example: If credits were allocated
in 1996 based on a compliance period of 25 years, all first-
year records must be retained for 31 years or 25 years plus
six years.) Records for each year thereafier shall be re-
tained for six years after filing the Federal income tax re-
turn for that particular year,

(f) The owner/agent of a low-income housing project shall
certify, under penalty of perjury, that it has complied with the
low-income housing tax credit restrictions of the Code, the
Qualified Allocation Plan, and the project’s tax credit appli-
cation by providing an Owner’s Certificate of Continuing
Program Compliance to NJHMFA. The Owner’s Certificate
of Continuing Program Compliance shall be sent annually to
NJHMFA for each year of the comphiance period for the pre-
ceding 12-month period and contain the following:

I. That the project met the requirements of the 20-50
test under Code Section 42(g)(1)(A), the 40-60 test under
Section 42(g)(IXB), or the Average Income test established
under the Consolidated Appropriations Act of 2018,
whichever Federal mininmum set-aside test was applicable
to the project, and, if applicable to the project, the 40-50
HOME test under Section 42(i)(2)(E)(i) and the 15-40 test
under Sections 42(g)(4) and 142(d)(4)B) for “deep rent
skewed” projects;

2. That there was no change in the applicable fraction
of any building in the project (as defined by Section
42(c}1)(B) of the Code} or that there was a change and a
description of the change;

3. That the owner received an annual income certifica-
tion from each low-income tenant and documentation to
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support that certification, or, in the case of a tenant receiv-
ing Section 8 Housing Assistance Payments, the statement
from a public housing authority declaring that the tenant’s
income does not exceed the applicable limit under Section
42(g) of the Code;

4. That each low-income unit in the project was rent-
restricted pursuant to Section 42(g)(2) of the Code;

5. That all units in the project were for use by the gen-
eral public and used on a non-transient basis (except for
transitional housing for the homeless provided under Sec-
tion 42(1)(3)(B)(iii) of the Code);

6. 'That each building in the project was suitable for oc-
cupancy, taking into account local health, safety, and build-
ing codes (or other habitability standards), and the State
and local government unit responsible for making building
code inspections did not issue a report of a violation for
any building or low-income unit in the project;

7. That there was no change in the eligible basis (as de-
fined in Section 42(d) of the Code) of any building in the
project or, if there was a change, the nature of the change
fthat is, a common area has become commercial space, or a
fee is now charged for a tenant facility formerly provided
without charge);

8. That all tenant facilities included in the eligible basis
under Section 42(d) of the Code of any building in the pro-
ject, such as swimming pools, other recreational facilities,
and parking areas, were provided on a comparable basis
without charge to all tenants in the building;

9. That if a low-income unit in the project became va-
cant during the year, reasonable atlempts were or are being
made to rent that unit or the next available unit of compa-
rable or smaller size to tenants having a qualifying income
before any units in the project were or will be rented to
tenants not having a qualifying income;

10. That if the income of tenants of a low-income unit,
which was previously verified, increased above 140 per-
cent of the applicable limit allowed at Section
42(2)(2}D)(i) of the Code, the next available unit of com-
parable or smaller size in the project was or will be rented
to tenants having a qualifying income;

11. That an extended low-income housing commitment
as described at Section 42(h){6) of the Code was in effect
for buildings subject to Section 7108-(c){1) of the Revenue
Reconciliation Act of 1989, including the requirement pur-
suant to Section 42(h)(6){B)(iv) that the owner cannot re-
fuse to lease a unit in the project to an applicant because
the applicant holds a voucher or certificate of eligibility
pursuant to Section 8 of the United States Housing Act of
1937, 42 U.8.C. §1437f. In addition, that the owner did not
refuse to lease a unit to an applicant based solely on their
status as a holder of a Section 8 voucher and the project
otherwise meets the provisions, including any special pro-
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visions, as outlined in the extended low-income housing
commitment;

12, That no finding of discrimination pursuant to the
Fair Housing Act, 42 U.S.C. §§ 3601 through 3619, oc-
curred for the project. A finding of discrimination includes
an adverse final decision by the Secretary of Housing and
Urban Development, 24 CFR 180.680, an adverse final de-
cision by a substantially equivalent State or local fair hous-
ing agency, 42 U.S.C. § 3616a(a)(1), or an adverse judg-
ment from a Federal court;

13. That if the owner received its eredit allocation from
the Nonprofit Set Aside (Section 42(h)(5) of the Code), the
nonprofit entity materially participated in the operation of
the development within the meaning of Section 469(h) of
the Code;

14. That there was no change in the ownership or man-
agement of the project or, if there was a change, a descrip-
tion of the change;

15. That the rent charged to each existing tenant (ex-
cluding any rental assistance) did not increase by more
than 5.00 percent annually, including any increase due to
changes in utility allowance calculations;

16. That the property management office had office
hours of at least 20 hours a week;

17. That the owner notified each applicant and tenant us-
ing Form HUD-5380 (Notice of Occupancy Rights under
the Violence Against Women Act) and Form HUD-5382
attached thereto of their rights and protections pursuant to
the Violence Against Women Act of 1994, 34 US.C. §
12291, as amended by, among other acts, the Violence
Against Women Act Reauthorization Act of 2022, Pub. L,
No. 117-103, 136 Stat. 840, and pursuant to HUD Final
Rule Violence Against Women Reauthorization Act of
2013: Implementation in HUD Housing Programs, 81 Fed.
Reg. 80724 (Nov. 16, 2016});

18. That the owner registered and posted the property on
the New Jersey Housing Resource Center (HRC) and has
actively updated property infonmation pursuant to N.L.S.A.
52:27D-321.3. The HRC is located at hitps:/nj.covinjhre;
and

19. That the owner registered in HMIS and submitied
data for all units reserved pursuant to N.JLA.C. 5:80-
33.15(a)22 for individuals and families that are experienc-
ing homelessness. For training in HMIS data entry or to
learn more about HMIS, visit the Division of HMIS web-
site at https:/nj.pov/dea/hmfa/about/hmisfindex.shiml,

{g) As required by the Housing and Economic Recovery
Act of 2008, P.L. No. 110-289, owners are required o sub-
mit, on an annual basis, data pertaining to the residents of
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LIHTC-funded units. Such data must contain, but is not lim-
ited to, income, rental assistance, disability status, monthly
rental payment, race, ethnicity, family composition, and age.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.J.R. 2818(a).

In (b)3, inserted “that is,” preceding *“tenant facilities that are avaita-
ble®; in (d)1, inserted “Federal” and moved reference to the 40-50 test.
Recodified from N.J.A.C. 5:80-33.30 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.LR. 1132(a), 30 N.J.R. 1978(a).

Added new (b) and (c) and recodified former {b) through {d) as (d)
through (f}). Former N.LLA.C. 5:80-33.33, Confidentiality of fax credit
applications, and information, was recodified to N.J.A.C. 5:80-33.40.
Recodified from N.J.A.C. 5:80-33.35 by R.1999 d.120, effective April 5,

1999,

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

Former N.JLA.C. 5:80-33.33, Returning credits, recodified to N.JLA.C.
5:80-33.31.

Amended by R.2000 ¢.132, effective March 20, 2000.
See: 32 N.IR. 191(a), 32 N.J.R. 1065(a).

In (a), inserted “contact NJHMFA's compliance monitoring section
before the project places in service and prior to rent up. In addition, the
owrer must” following “credits must”; and in (c), substituted “120” for
“90” fotlowing “later than”.

Recodified from N.JLA.C. 5:80-33.33 and amended by R.2001 d.170,

effective May 21, 2001,

See: 33 N.IR, 932(a}, 33 N.LR. 1573(h).

In (a), rewrote the second sentence; in {d), rewrote 4 and 3; in (f), re-
wrote the introductory paragraph, 6 and 11 and inserted 12 through 14,
Former N.LA.C. 5:80-33.34, NJHMFA review, recodified to N.J.A.C.
5:80-33.35.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.LR. 1574(a), 34 N.L.R. 2417(a).

Rewrote the section.

Recodified from N.LA.C. 5:80-33.34 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.J.R.1616(a), 35 N.LR. 3208(b).

In (a}, substituted “owners” for “owner”, inserted “Completion of Part
11 of the IRS Form 8609 and the filing of same with the Internal Revenue
Service” preceding the third sentence; rewrote (d)4. Former N.JL.A.C.
5:80-33.32, Returning credits, recodified to N.J.A.C. 5:80-33.30,
Administrative correction.

See: 38 NLLR. 3530(a).
Amended by R.2009 d,154, effective May 4, 2009,
See: 41 N.LR. 917(a), 41 N.L.R. 1994(a).

In {c}, inserted “most recent™, deleted “for the prior fiscal year” fol-
lowing “financial statements” and substituted “January 31™ for “May 17;
and rewrote {d)7.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.LR. 917(a), 43 N.LR. 2293(a).

In (d¥4, deleted “college™ preceding “students™; in (d)6, substituted
“household” for “tenant per unit™; rewrote (d)7 and (f)3; and added (g).
Amended by R.2017 d.038, effective March 6, 2017.

See: 48 NLLR. [989(a), 49 N.J.R. 435(a).

In ()13, deleted “and” from the end; in ()14, substituted a semicolon
for a period; and added ()15 and ()16,

Amended by R.2019 d.058, effective June 3, 2019,
See: 50 N.JR. 2282(a}, 51 N.LR. 833(a).

In the intreductory paragraph of (f), inserted a comma following
“Plan™; in ()], substituted a comma for “or” following “42(g)(1)(A)",
and inserted “or the Average Income test established under the Consoli-
dated Appropriations Act of 2018,”; and in (g), deleted “(HERAY" fol-
fowing “(HR 3221)”, and inserted a comma following “composition”.
Amended by R.2024 d.015, effective March 4, 2024,

See: 35 N.LR. 77%a), 56 N.LR. 343(b).

Rewrote the section.
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5:80-33.33 Owner’s annual reports; deadlines

Pursuant to Section 1.42-5 of the IRS Regulations,
NIHMFA requires the owners of all low-income housing
projects to submit anmually to NJHMFA for review the Own-
er’s Certificate of Continuing Program Compliance through
electronic copy and the annual tenant information. The annual
tenant information must indicate the income of, and rent
charged to, tenants for each wnit. This package shall be sub-
mitted on an amnual basis through the MITAS/NJHMFA
Low-Income Housing Tax Credit Internet System and is due
on January 31. Requests for extensions beyond the January 31
deadline must be submitted by December 31 of the prior year.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.IR. 1441(a), 29 N.J.R. 2818(a).
Recodified from N.LA.C. 5:80-33.31 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.JLR. 1132(a), 30 N.LR. 1978(a).

Added a new (¢) and recodified former (c) as (d).

Recodified from N.JLA.C, 5:80-33.36 by R.1999 d.120, effective April 5,

1999,

See: 31 N.J.R. 122(a}, 31 N.ILR. 860(a).

Former N.LA.C. 5:80-33.34, Applicant’s affirmative obligation to

disclose changes, recodified to N.I.A.C. 5:80-33.32.

Amended by R.2000 d.132, effective March 20, 2000.

See: 32 NLILR. 191(a}, 32 N.J.R. [065(a).

Recodified from N.JA.C. 5:80-33.34 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33 N.LR.932fa), 33 N.J.R. 1573(b).

In (b} and (c), substituted “33” for “20” preceding “percent”; in (c),
rewrote the first sentence and inserted a second sentemce. Former
N.JLA.C. 5:80-33.35, Compliance monitoring fee, repealed.

Amended by R.2002 d.233, effective July 15, 2002.
See; 34 NLILR. 1574(a), 34 N.LR. 2417(a).

Rewrote the section.

Recodified from N.LA.C. 5:80-33.35 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.ILR. 1616(a), 35 N.LR. 3298(b).

Substituted “IRS Regulations” for “Code”. Former N.J.AC. 5:80-
33.33, Applicant’s affirmative obligation to disclose changes, recodified
to N.LA.C. 5:80-33.31.

Amended by R.2007 d.168, effective May 21, 2007,
See: 39 N.ILR. 281(a), 39 N.LR. 2011(a).

Deleted “(c}2)(ii{C)” following “Section 1.42-5"; and substituted “in
digital format™ for “(preferably in digital format)”,
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.ILR. 839(a), 40 N.LR. 2429(b).

Deleted “low-income™ preceding “unit” and substituted “via the MI-
TAS/NIHMFA Low Income Housing Tax Credit Internet System™ for
“in digital format”.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.LR. 917(a), 43 N.LR. 2293(a).

Inserted *via electronic copy™, and substituted “annual tenant infor-
mation” for “Building Status Report” twice.
Amended by R.2024 d.015, effective March 4, 2024.
See: 55 N.JR. 779(a), 56 N.LR. 343(b).

Section was “Owner’s annual reports: deadlines”. Substituted
“through”™ for “via” two times and “Low-Income” for “Low Income”,
and inserted a comma preceding and following “and rent charged to”.

5:80-33.34 NJHMFA review and inspection

(a) Prior to the issuance of the IRS Form 8609, NJHMFA
{or its authorized designee) may conduct an on-site inspection
of the project to confirm that all representations made in the
project’s tax credit application have been met. (See N.LA.C.
5:80-33.26.) NJHMFA (or its authorized designee) shall per-
form its first inspection of the project no later than the end of
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the second calendar year following the year the last building
in the project is placed in service. NJHMFA also reserves the
right to perform an on-site inspection of any low-income
housing project through the end of the extended use period
and to have access to all books and records that would docu-
ment compliance.

(b) On an annual basis, owners of at least 33.33 percent of
all tax credit projects shall submit to NJHMFA for compli-
ance review the following information for a minimum of 20
percent of all low-income units (units shall be identified by
NJHMEAY:

1. A copy of the annual income certification for the
household;

2. The documentation the owner has received to sup-
port the certification; and

3. The rent record.

(¢) NJHMFA (or its authorized designee) shall also, on an
annal basis, select 33.33 percent of all tax credit develop-
ments and perform physical inspections of the low-income
unifs corresponding to {b) above to determine suitability for
occupancy, taking into account State and local health, safety,
and building codes. NJHMFA (or its authorized desighee)
shall also perform physical inspections of every building and
every vacant unit in the development. If NJHMFA (or its au-
thorized designee) determines a violation(s) exist(s) that
could render a building unsuitable for occupancy, such viola-
tion may be considered an issue of non-compliance, which
must be reported to the Internal Revenue Service. The owner
shall be given a reasonable period of time within which to
cotrect the violation(s). At the end of the correction period,
NIHMFA shall notify the IRS whether the owner has or has
not corrected the violation(s). Such violation(s) may also be
reported for appropriate action to the Division of Codes and
Standards, Bureau of Housing Inspection in DCA,

{d) NJHMFA shall select projects that will undergo
NIHMFA review and give owners reasonable notice that their
project has been chosen, as well as identify documents that
will need to be made available. Reviews may occur more
frequently than on a 12-month basis, provided that all months
within each 12-month period are subject to certification. The
method of choosing the sample files or uniis to be inspected
will not give the owner advance notice of which units and
tenant records are to be inspected and reviewed.

Recodified from N.JLA.C. 5:80-33.33 by R.1998 d.279, effective June 1,
1998.
See: 30 N.LR. 1132(a), 30 N.L.R. 1978(a).
Recodified from N.JLA.C. 5:80-33.38 and amended by R.1999 d.120,
effective April 5, 1999,
See: 31 NLER, 122({a}, 31 N.LR. 860(a).
Rewrote the section. Former N.JLA.C. 5:80-33.36, NJHMFA review,
recedified to NLLA.C, 5:80-33.34.
Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.JR. 932(a), 33 N.LR. 1573(b).
In first sentence, substituted “may™ for “shall” and changed N.JLA.C.
reference; and inserted the second senternce.
Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.JR. [574(a), 34 N.LR. 2417(a).
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Rewrote the section.

Recodified from N.LA.C. 5:80-33.36 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.LR. 1616(a), 35 N.JR. 3298(b).

In (a), amended N.JL.A.C, reference. Former N.J.A.C. 5:80-33.34,
Compliance monitoring, recodified to N.JLA.C. 5:80-33.32,

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.JR. 3879(a), 38 N.JLR. 1432(a).

In (c), substituted “may™ for “shail”,
Amended by R.2008 d.133, effective May 19, 2008.
See: 40 NLLR. 839(a), 40 N.J.R. 2429(b).

In (a), deleted “at least” preceding “through” and substituted “extend-
ed use” for “compliance”™; and in (), inserted “and every vacant unit”.
Amended by R.2011 d.239, effective September 6, 2011,

See: 43 N.LR. 917(a), 43 N.L.R. 2293(a).

In {d), substituted “made available” for “submitted”, and inserted the
last sentence.

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 NLLR. 530(a), 45 N.J.R. 151 1(a).

in the introductory paragraph of (b) and in (c), substituted *33.33” for
“33”; in {c), inserted a comma following “safety”, and substituted
“DCA” for “the New Jersey Departinent of Community Affairs™.
Amended by R.2024 d.015, effective March 4, 2024,

See: 55 N.J.R. 779(a), 56 N.LR. 343(b).

In (a}, inserted “to” preceeding “have access” and substituted the sec-

ond occurrence of “that” for “which”; and rewrote (c) and (d).

3:80-33.35 Notification of noncompliance

{a) Upon determination by NJHMFA of noncompliance
with Section 42 of the Code, this subchapter, or any other
relevant rules, regulations, or procedures, NJHMFA shall
give notice to the owner of the noncompliance. The owner
shall then be given sufficient notice to correct the noncompli-
ance.

(b} NJHMFA is required to notify the IRS, via IRS Form
8823, within 45 days after the end of the correction period, of
all noncompliance and whether the owner has or has not cor-
rected such noncompliance.

Recodified from N.J.A.C, 5:80-33.34 and amended by R.1998 d.279,
effective June I, 1998, :
See: 30 N.JL.R. 1132(a), 30 N.I.R. 1978(a).

In {a}, changed the N.J.A.C. reference.

Recodified from N.LA.C. 5:80-33.39 and amended by R.199% d.120,

effective April 5, 1999,

See: 31 NLLR, 122(a), 31 N.J.R. 860(a).

In (a), changed N.J.A.C. reference. Former N.JA.C. 5:80-33.37,

Compliance monitoring fee, recodified to N.JLA.C. 5:80-33.35.
Amended by R.2000 d.132, effective March 26, 2000.
See: 32 N.LR. 191(a), 32 N.1.R. 1065(a),
Amended by R.2001 d.170, effective May 21, 2001,
See: 33 N.IR. 932(a}, 33 N.JR. 1573(b).

In (a), changed N.J.A.C, reference.

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 N.J.R. 1574(a), 34 N.LR. 241 7(a).

In (a), substituted “this subchapter” for the N.1.A.C. reference.
Recodified from N.J.A.C. 5:80-33,37 by R.2003 d.300, effective July 21,

2003,

See: 35 NULR. 1616(a), 35 N.LR, 3298(b).

Former N.J.A.C. 5:80-33.35, Owner's annual reports; deadlines, re-

codified to N.JL.A.C. 5:80-33,33,

5:80-33.36  Confidentiality of tax credit applications and
information

(a) Applications and all supporting documents submitted
to NJHMFA for tax credit reservations shall be confidential,
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non-public records until awards are announced by NJHMFA.
Thereafter, applications and all supporting documents submit-
ted to NJHMFA for tax credit reservations shall be deemed to
be public records, except the documents set forth at (¢) below
shall remain confidential, non-public records.

{b) Applications and all supporting documents submitted
to NJHMFA for volume cap tax credits shall be confidential,
non-public records until NJHMFA has issued a determination
letter. Thereafter, applications and all supporting documents
submitted to NJHMFA for volume cap tax credits shall be
deemed to be public records, except the documents set forth
in item {c} below shall remain confidential, non-public rec-
ords,

(¢} To the extent they constitute “trade secrets” or “propri-
etary commercial or financial information” within the mean-
ing of the New Jersey Open Public Records Act, N.IL.S.A.
47:1A-1 et seq., the following documents are confidential,
non-public records:

1. Financing information and syndication documents
submitted in compliance with N.JA.C. 5:80-33.12(c)5.
However, an applicant’s certification of the extent of Fed-
eral, State and local subsidies shall be a public record;

2. Funding commitments and other documents submit-
ted in compliance with N.J.A.C. 5:80-33.12(c)6;

3. Documents and other information, including 15-year
cash flow pro forma, submitted in compliance with
N.JA.C.5:80-33.12(c)7,;

4. Financing information and Breakdown of Costs and
Basis submitted in support of the application needs analysis
described at N.J.A.C, 5:80-33.21;

5. Data submitted for comparable projects pursuant to
NJ.A.C. 5:80-33.12(c)7iii; and

6. Third-party reports, including, but not limited to,
market studies, appraisals, cost certifications, and econom-
ic feasibility analyses,

(d) Information or documents submitted or prepared with
respect (o binding commitments, carryover applications,
placed in service allocations, and IRS Form 8609 shall be
confidential and shall be disclosed only as authorized by Sec-
tion: 6103 of the Code,

(e) Information submitted to NJHMFA by or on behalf of
a project owner with respect to compliance monitoring and
reports, compliance notices, and IRS Forms 8823 prepared by
NJHMFA with respect to monitoring the compliance of any
project shail be confidential and shall be disclosed only as
authorized by Section 6103 of the Code,

Recedified from 5:80-33.36 and amended by R.1997 d.284, effective
July 7, 1997,
See: 29 NLLR. 1441(a), 29 N.J.R. 2818(a).
Substantially amended (a); in (a)] and 2, amended N.J.A.C. reference;
rewrote (b); and added (c). Former section “Tax exempt financed pro-
Jjects” was recodified to N.JLA.C. 5:80-33,1 i{a)}17.

80-118.2



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-33.37

Recodified from N.J.A.C. 5:80-33.35 and amended by R.1998 d.279,

effective June 1, 1998. .
See: 30 N.LR. 1132(a), 30 N.I.R. 1978(a).

In (a)1 and 2, changed N.1.A.C. references.

Recodified from N.LA.C. 5:80-33.40 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 NULR. 122(a), 31 N.LR. 860{a).

In {a}, inserted a reference to cancellation of the Final Cycle in the
first sentence, and changed N.J.A.C. references in 1 and 2. Former
N.JA.C. 5:80-33.38, Inspection, recodified to N.J.A.C. 5:80-33.36.
Amended by R.2000 d.132, effective March 20, 2000,

See: 32 N.I.R. 191(a), 32 N.1.R. 1065(a).

In (a)1, changed N.J.A.C. reference.

Amended by R.2001 d.170, effective May 21, 2001.
Seer 33 N.LR. 932(a), 33 N.LR. 1573(b).

Added (a)3 and 4.

Recodified from N.J.A.C. 5:80-33.38 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.ILR. 1616(a), 35 N.LR. 3208(b).

In {a), | through 4 amended N.J.A.C. reference; in (b), deleted “for-
ward” after “binding”. Former N.LA.C. 5:80-33,36, NJHMFA review
and inspection, recodified to N.J.A.C. 5:80-33.34.

Administrative correction,

See: 36 N.JR. 1776(a).

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.1LR. 1432(a).

Rewrote the section.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.JR. 839(a), 40 N.1.R. 2429(b}.

In {¢)3, deleted “and™ from the end; in (c)4, substituted *; and” for a
period at the end; and added (c)5.

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 NLL.R, 917(a), 41 N.LR. 1994(a).

Rewrote the introductory paragraph of (c).
Amended by R,2013 d,086, effective June 17, 2013.
See: 45 NLI.R. 530(a), 45 N.LR. 1511(a).

In (c)4, deleted “and™ at the end; in (c)5, substituted *; and™ for a pe-
riod at the end; and added {c)6.

Amended by R.2024 d.015, effective March 4, 2024.
See: 55 NLLR. 779(a), 56 N.1L.R. 343(b).
Rewrote {a); in (c)3, substituted “pro forma™ for “proforma”.

5:80-33.37 Exchange of credits

{a) A sponsor may return previously allocated credits to
the Reserve in exchange for an allocation of current year
credits or, at the discretion of NJHMFA, a binding commit-
ment to allocate credits from future years’ tax credit authority
if the exchange is made after September 30, in an amount not
to exceed the amount of the returned credits, if the sponsor
establishes to the satisfaction of the Tax Credit Committee
that the sponsor, despite its timely and diligent efforts, is in
jeopardy of failing to meet the placed-in-service deadline for
the building with respect to which the prior credits were altlo-
cated as a result of either:

1. Litigation that the sponsor could not reasonably have
anticipafed at the time of application submission; provided,
however, that the sponsor has used its best efforts to obtain
expeditious review; or

2. Catastrophic events that the sponsor could not rea-
sonably have anticipated or controlled.

{(b) To qualify for the exchange permitted in this section,
the sponsor must provide the Tax Credit Committee with evi-
dence of:
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1. The due diligence performed by the sponsor in at-
tempting to meet the placed-in-service deadline;

2. The specific circumstances causing the delay that
jeopardizes the sponsor’s compliance with the placed-in-
service deadline;

3. The attempted remedial measures taken by the spon-
sor in order to mitigate the delay; and

4. Any other information that may be requested by
NIHMPFA staff on behalf of the Tax Credit Committee.

{c) To be eligible for the exchange permitted under this
section, the sponsor must establish to the satisfaction of the
Tax Credit Committee that:

I. The project with respect to which the prior credits
were allocated will meet the Energy Star requirements set
forth in the QAP in effect at the time the exchange is re-
quested, if applicable to the type of building; and

2. The project would receive at least 65 percent of the
maximum score under the QAP in effect at the time the ex-
change is requested, based on the point system applicable
to the type of project for which the exchange of credits is
sought. Negative points related to the full return of tax
credits to NJHMFA under the QAP in effect at the time the
exchange is requested shall not be imposed based upon an
exchange pursuant to this section.

{d) A sponsor who receives an exchange of credits as pro-
vided in this section, as well as any affiliate entity effectively
under the sponsor’s control and any entity that is a related
party with respect to the sponsor, shall be precluded from
applying for tax credits for a new project for all tax credit
cycles in the round following the day on which the Tax Credit
Committee approves the exchange. When the sponsor, affili-
ate entity, and any related party may again apply for tax cred-
its for a new project, negative points related to the full return
of tax credits to NJHMFA under the QAP in effect at the time
the exchange is requested shall not be imposed based on an
exchange pursuant to this section.

(e} No more than one exchange of credits may be ap-
proved with respect to a given project, but a sponsor may, in a
single application, ask to exchange more than one year’s allo-
cation of credits.

{f) To request an exchange of credits, a sponsor must
submit to the Tax Credit Commniittee, by no later than No-
vember | of the year in which the project is required to place
in service based on the original allocation, a letter setting
forth the reasons justifying the exchange and including the
following:

1. A Sponsor Certification for Reapplication;

2. The reapplication fee set forth at the QAP’s fee pro-
vision in effect at the time the exchange is requested;
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3. Evidence of the project’s continued eligibility under
the requirements of the QAP as in effect at the time of the
original allecation; and

4. Evidence of the project’s continued financial feasi-
bility as required at 26 U.S.C. § 42.

{g) Projects that request an exchange of a binding com-
mitment of credits shall be subject to the timing, application,
and eligibility/justification limitations and requirements of
this section,

Recodified to N.JLA.C. 5:80-33.35 by R.2003 d.300, effective Fuly 21,

2003.

See: 35 N.LR. 1616(a), 35 N.LR. 3298(b).

New Rule, R.2005 d.271, effective August 15, 2005.
See: 37 N.LR. 1109(a), 37 N.LR. 3036(a).

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.J.R. 1432(a).

In introductory paragraph (a), added “or, at the discretion of
NJHMFA, a binding commitment to allocate credits from future years’
tax credit authority if the exchange is made after September 30 in {(d),
substituted “the next tax credit cycle” for “a period of 365 days”,
Amended by R.2008 d.133, effective May 19, 2008,

See: 40 N.LR. 839(a), 40 N.1.R. 2429(b).

In (a)1, deleted “brought by partics other than the sponsor and” fol-
lowing “Litigation™ and inserted “at the time of application submission”,
Amended by R.2009 d.154, effective May 4, 2009,

See: 41 NJR.917(a), 41 N.AR. 1994(a).

Added new (b); recodified former (b) through (¢) as (c) through (g}; in
the infroductory paragraph of (g), inserted a comma following “ex-
change of credits”; and added (h).

Amended by R.2013 d.086, effective June 17, 2013,
See: 45 N.LR. 530(a), 45 N.LR. 151 i{a).

Deleted (b); and recodified former (c) through (h) as (b) through (g).
Amended by R.2024 d.015, effective March 4, 2024,

See: 55 N.LR. 779(a), 56 N.JR. 343(b).

in (d), substituted “all” for “the next” and “cycles in the round” for
“cycle”, inserted a comma following the third occurrence of “entity™;
and in ()4, substitituted “at 26 U.S.C. § 42” for “by 26 U.5.C, §42”,

“

5:80-33.38 Disclaimer and limitatien of liability

(a) NJHMFA makes no representations to the applicant,
developer, owner, syndicator, or to any other person as to

Supp. 3-4-24
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project eligibility or compliance with the Code, IRS treasury
regulations, or any other laws or regulations governing the
LIHTC program.

{b} Applicants, development team members, lenders, equi-
ty investors, and syndicators participate in the tax credit pro-
gram at their own risk and expense, No member, officer,
agent, or employee of NJHMFA or the State will be liable for
any claim, consequential damage, or loss of any kind incurred
by an applicant, development team member, lender, equity
investor, syndicator, or any other person arising out of, or in
relation to, any project or the tax credit program resulting
from a decision of the IRS or an action of the United States
Congress that negatively impacts the continuation of this pro-
gram or valuation of the tax credits.

Recodified to N.J.A.C. 5:80-33.36 by R.2003 d.300, effective July 21,
2003.

See: 35 N.LR. 1616(a), 35 NJ.R. 3298(b).

New Rule, R.2013 d.086, effective June §7, 2013.

See: 45 N.LR. 530(a), 45 N.JL.R. 1511(a).
Section was “Reserved”.

5:80-33.39 (Reserved)

Recodified to N.JLA.C. 5:80-33.37 by R.1999 d.i20, effective Apsil 5,
1999,
See: 31 N.JR. 122(a), 31 N.LR. 860{a).

5:80-33.40 (Reserved)

Recodified to N.J.A.C. 5:80-33.38 by R.1999 d.120, effective Aprit 5,
1999,
See: 31 NLLR. 122(2), 31 N.L.R. 860(a).

5:80-33 Appx. (Reserved)

New Rule, R.2008 d.133, effective May 19, 2008.
See: 40 N.IL.R. 839(a}, 40 N.J.R. 2429(b).
Repealed by R.2013 d.086, effective June 17, 2013,
See: 45 N.J.R. 530(a), 45 N.JR. 1511(a),

Section was “Appendix™.
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