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Purpose:

This protocol will be used by the Land Use Regulation Program to determine whether an area meets the definition of a "vernal habitat" in N.J.A.C. 7:7A-1.4.  If the application of this protocol results in a Department determination that an area meets the definition of a vernal habitat, the area will be placed on the list of certified vernal habitats, maintained by the Department.  The Department will also develop digital mapping to show the locations of certified vernal habitats. 

The definition of a vernal habitat includes four criteria that must be satisfied.  Item 1 requires that the area occur in a confined basin depression without a permanently flowing outlet. Item 2 requires the documentation of obligate or facultative vernal habitat species (these species are identified in N.J.A.C. 7:7A, Appendix 1). Item 3 requires that the area maintain ponded water for at least two continuous months between March and September of a normal rainfall year.  Item 4 requires that the area is free of fish populations throughout the year, or dries up at some time during a normal rainfall year.  The elements required to satisfy each item are discussed below. 

Item 1: "Occurs in a confined basin depression without a permanent flowing outlet"

The area must be a depression in the surrounding ground, confined by areas of higher upland or wetland ground.  It must not have a permanently flowing outlet but may have a periodic outlet through which water flows during periods of heavy rain events, flooding or seasonally high water tables. 

Item 2: "Features evidence of breeding by one or more species of fauna adapted to reproduce in ephemeral aquatic conditions"

The area must feature evidence of breeding by vernal habitat species.  These species are listed in N.J.A.C. 7:7A, Appendix 1, and are divided into obligate and facultative species.  An obligate vernal habitat species is one for which vernal habitats are the only type of habitat used for breeding.  A facultative species will use vernal habitat for various activities, for example breeding or foraging, but can also use other types of habitats. 

Obligate species: For the purposes of item 2 of the definition of vernal habitat, the following will constitute evidence of breeding by a species listed as an obligate species at N.J.A.C. 7:7A, Appendix 1:

a. The following types of evidence of breeding adults: 

i. Frog breeding chorus;

ii. Mated pairs of frogs;

iii. Salamander courting individuals; and/or

iv. Salamander spermatophores;

b. Two or more egg masses of any obligate species;

c. Frog tadpoles;

d. Mole salamander larvae; and/or

e. The following types of evidence of transforming juveniles:

i. Wood frogs with tail stubs evident; and/or

ii. Salamanders with gill remnants evident.

Facultative species: For the purposes of item 2 of the definition of vernal habitat, evidence of the presence of one or more members of the species within the area of the habitat listed as facultative species at N.J.A.C. 7:7A, Appendix 1 shall constitute evidence of breeding or foraging by that species.

Item 3: "Maintains ponded water for at least two continuous months between March and September of a normal rainfall year"

If an area satisfies item 2 by showing evidence of breeding by obligate species, the criteria in items 3 and 4 are presumed to be satisfied.  (See flow chart below for an illustration of this.)  This presumption does not apply if an area satisfies item 2 solely by showing evidence of breeding by facultative species.  This application of the presumption reflects the fact that the species listed as obligate depend almost exclusively on vernal habitat for breeding, and cannot breed in other types of habitat.  They must breed in an area that maintains water for certain time periods, and in which there are no fish to eat their eggs.  Obligate species also tend to be site tenacious, meaning  that succeeding generations of the species frequently return to their natal pond for breeding purposes.  Therefore, if an area shows evidence of breeding by an obligate species, the area must meet the criteria in items 3 and 4.   

However, the species listed as facultative do not depend exclusively on vernal habitat, although they do regularly use vernal habitats.  These species also use other similar types of habitat that would not meet the definition of a vernal habitat.  Therefore, the presumption that an area is ponded for at least two months and is free of fish populations (i.e., that the criteria in items 3 and 4 are met) does not apply where only facultative species have been found.  In those cases, the ponding of water (Item 3) and the drying up or lack of fish populations (Item 4) must be independently demonstrated in accordance with this protocol. 

To satisfy Item 3, an area that is not subject to the presumption discussed above (i.e., an area with evidence of facultative species only) must maintain ponded water continuously for at least two contiguous months (60 days) between March 1st and September 30th of a normal rainfall year. 

Item 4: "Is free of fish throughout the year, or dries up at some time during the year"

As discussed above under Item 3, if an area satisfies item 2 by showing evidence of breeding by obligate species, the criteria in items 3 and 4 are presumed to be satisfied.  (See flow chart below for an illustration of this.)

To satisfy Item 4, an area that is not subject to the presumption discussed above (i.e., an area with evidence of facultative species only) must be free of fish populations throughout the year, or dry up at some time during the year.   Meeting either one of these criteria is sufficient to satisfy Item 4. 

Required Field Observations for Certifying a Vernal Habitat

A. Item 1: Clear photographs are required to document that an area is a confined basin depression without a permanent flowing outlet.  The photographs must be taken from several angles, and must be sufficient to clearly display the area's complete or intermittent hydric isolation.

B. Item 2: At least one of the following types of evidence is required to document each observation of a vernal habitat species:

1. Photograph(s).  This is the preferred method.  Prints, slides, or digital photographs are acceptable.  The location, date of observation, and observer's name must be provided;

2. Videotape recording.  The location, date, and recorder's name must be provided;

3. Taped audio recording of a frog breeding chorus.  The location, date, and recorder's name must be provided; and/or

4. Detailed written description(s) of species observed, including a discussion of the criteria that were used to identify the species involved.  Field notes, and/or a drawing of the animal, may be submitted as part of the description.  It is preferred that the description and field notes be prepared by a biologist competent in animal identification.

C. Item 3: The following evidence is required to support observations that an area maintains ponded water for at least two contiguous months between March and September:

1. A logbook containing a record of observations, made approximately weekly, of the presence or absence of standing water in the area.  For each observation date, the logbook shall state the approximate depth and dimensions of the area covered by standing water; and/or

2. A list of one or more amphibian and reptile species that were observed using the area for breeding purposes (including dates).

D. Item 4: At least one of the following types of evidence is required to demonstrate that an area is free of fish populations throughout the year, or dries up at some time during the year:

1. Clear photograph(s) and/or statement of direct observation, including date of observation, showing the area to be dried up; or

2. Scientific evidence sufficient to conclude that the area is free of fish populations. 

Documenting The Location Of A Vernal Habitat 

The following documentation is required to identify the location of a vernal habitat: 

1. One or more of the items at i through iii below:

i. Metes and bounds description. Compass bearings and measured distances (the distances should be 1000 feet or less) of the habitat from at least two permanent landmarks, and the locations of landmarks.  The compass bearings must account for the appropriate declination. The locations of the landmarks and the vernal habitat must be shown on the municipal tax map required in 2 below;

ii. Aerial photographs. The vernal habitat must be clearly visible on the aerial photograph; or

iii. Professional survey or GPS coordinates; and

2. A photocopy of an 8.5" by 11" section of the appropriate United States Geological Survey quadrangle map with the approximate site of the vernal habitat clearly marked should also be included (USGS quad maps are available from the Department's Office of Maps and Publications at (609) 777-1038); and

3. It is recommended that a sketch map and/or detailed description of features in the immediate vicinity (within 1000 feet) of the vernal habitat also be provided.

Use Of This Protocol In The Freshwater Wetlands Permit Program:

1. The Department will develop a list of certified vernal habitats.  After the list is developed, the Department will develop digital GIS maps showing the locations of certified vernal habitats.  

2. When an application for a freshwater wetlands permit is submitted, the Department will review the list of certified vernal habitats to determine if the site may contain a vernal habitat.

3. If the site contains a certified vernal habitat, the Department will inform the applicant of this fact.

4. For each permit application, LUR accepts public comment during the period of application review, in accordance with N.J.A.C. 7:7A-12.3.  If the Department receives information indicating that an area may be a vernal habitat during the public comment period (whether the information is submitted by the public, discovered by staff during a site investigation, or obtained in some other way), the Department will evaluate this information.  If the information is sufficient to certify the area as a vernal habitat in accordance with this protocol, the Department will do so.  Alternatively, the Department may delay a final decision on the application in order to obtain further information. The Department's action in these cases will vary on a case by case basis depending upon the quality of information available to the Department and/or the credentials of the person providing the information.

5. If the Department does not receive or discover any information indicating that an area is a vernal habitat prior to the Department's final decision on the application, the area shall not be considered a vernal habitat for purposes of the final decision on that application.

6. An applicant may contest the certification of an area as a vernal habitat.  In order to contest a certification, an applicant must demonstrate that the area no longer meets the criteria in items 1, 2, 3, or 4 of the definition of vernal habitat.  If such a demonstration includes a survey for vernal habitat species, the survey must be conducted over a minimum of two normal rainfall years, and must show no evidence of the presence of any vernal habitat species during the survey period.
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