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SUPERI OR COURT OF NEW JERSEY
LAW DI VI SI ON:  ESSEX COUNTY
DOCKET NO. L-9868-05

NEW JERSEY DEPARTMENT OF . HEARI NG ON ORDERS
ENVI RONVENTAL PROTECTI ON, THE . APPROVI NG SETTLEMENT
COW SS| ONER OF THE NEW
JERSEY DEPARTNMENT OF
ENVI RONMENTAL PROTECTI ON, and
THE ADM NI STRATOR OF THE NEW
JERSEY SPI LL COVPENSATI ON
FUND,
Plaintiffs,
V.

OCCl DENTAL CHEM CAL

CORPORATI ON, TI ERRA

SOLUTI ONS, I NC., MAXUS ENERGY
CORPORATI ON, REPSOL YPF,

S.A, YPF, S. A, YPF

HOLDI NGS, INC., and CLH

HOLDI NGS, | NC. ,

Def endant s.

BEFORE: THE HONORABLE SEBASTI AN P. LOVBARDI

TRANSCRI PT of the above-entitled proceedi ngs
as taken by and before LINDA M JORRITSMA, a Certified
Short hand Reporter and Notary Public of the State of
New Jersey, at the Essex County Historic Courthouse,
470 Martin Luther King, Jr. Boulevard, Newark, New
Jersey, on Thursday, Decenber 12, 2013, commenci ng at
9:47 in the forenoon.

Job No. NJ1781234

800-227-8440

Veritext/NJ Reporting Company

973-410-4040
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APPEARANCES:

GORDON & GORDON, P.C.

BY: M CHAEL GORDON, ESQ.
WAYNE GREENSTONE, ESQ.

505 Morris Avenue

Springfield, New Jersey 07081

973-467-2400

www. | awgor don. com

Attorneys for the Plaintiffs

JACKSON, GlI LMOUR & DOBBS, P.C.
BY: WLLIAM J. JACKSON, ESQ.
3900 Essex

Suite 700

Houst on, Texas 77027
713-355-5050

bj ackson@ gdpc. com

Attorneys for the Plaintiffs

DRI NKER BI DDLE & REATH, LLP

BY: WLLIAM L. WARREN

105 Col | ege Road East, P.O. Box 627

Princeton, New Jersey 08542-0627

609-716-6603

williamwarren@br.com

Attorneys for Defendant, Maxus Energy and Tierra
Sol utions

ARCHER & GREI NER, P. C.

BY: PHIL CHA, ESQ.

One Centenni al Square

Haddonfi el d, New Jersey 08033

856- 354- 3052

pcha@ar cherl aw. com

Attorneys for Defendant, Occident al

Veritext/NJ Reporting Company
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APPEARANCES, continued

GABLE GOTWALS, ESQS.

BY: OLIVER S. HOMRD, ESQ
SCOTT R. ROALAND, ESQ

1100 ONEOK Pl aza

100 West Fifth Street

Tul sa, Okl ahoma 74103-4217

918-595-4800

ohowar d@abl el aw. com

srowl and@abl el aw. com

Attorneys for Defendant, Occi dental

WEI L, GOTSHAL & MANGES LLP
BY: DAVID B. H RD, ESQ
1300 Eye Street NW Suite 900
Washi ngt on, DC 20005- 3314
202-682-7175
david. hird@weil.com

and
WEI L, GOTSHAL & MANGES LLP
BY: EDWARD SOTO, ESQ
1395 Brickell Avenue, Suite 1200
Mam , Florida 33131-3368
305-577-3177
edwar d. soto@wei | . com
Attorneys for Defendant, Repsol

CHADBOURNE & PARKE LLP
BY: THOWVAS J. HALL, ESQ
30 Rockefeller Plaza
New Yor k, New York 10112
212-408-5100
t hal | @hadbour ne. com

and
CHADBOURNE & PARKE LLP
BY: ANDREW E. SKROBACK, ESQ
1200 New Hanpshire Avenue NW
Washi ngton, D.C. 20036
202-974- 5600
askroback@hadbour ne. com

Attorneys for Defendants, YPF, S. A, YPF Holdings & CLH

Hol di ngs
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APPEARANCES, continued

G BBONS, P.C.

BY: SUSANNE PETI COLAS, ESQ

One Gateway Center

Newar k, New Jersey 07102-5310

973-596-4751

speti col as@i bbonsl aw. com

Attorneys for Defendants, |ITT Corporation, Benjam n Moore
& Conpany, G vaudan Frangrances Corporation, Ashland Inc.
(on its own behalf and on behalf of its wholly-owned
subsi di ary Ashl and International Holdings, Inc.), M

Hol di ngs, Hof f mann- LaRoche, Inc.

Ti ffany and Conpany, Mallinckrodt LLC (fornmerly known as
Mal | i nckrodt Inc.), The Dial Corporation, Gordon Termn nal
Service Co. O New Jersey, Inc., National Standard LLC,
and I nnospec Active Chem cals LLC

COFFEY & ASSOCI ATES, P.C.

BY: GREGG COFFEY, ESQ.

465 South Street

Morristown, New Jersey 07960
973-539- 4500

rjdaoffeylaw. com

For Defendant Communities

CHASAN LEYNER & LAMPARELLO, PC

BY: MCHAEL D. WTT, ESQ

300 Harnon Meadow Boul evard
Secaucus, new Jersey 07094-3621
201- 348- 6000

mM tt @hasanl aw. com

Attorneys for Public Entities G oup

O MELVENY & MYERS, LLP

BY: ERIC B. ROTHENBERG, ESQ.

Ti mes Square Tower

7 Times Square

New York, New York 10036

212-326- 2000

er ot henber g@nmm com

Common Counsel for the Joint Defense G oup

800-227-8440
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APPEARANCES, continued
SHOOK, HARDY & BACON, LLP

BY: DAVI D ERI CKSON, ESQ

2555 Grand Boul evard

Kansas City, M ssouri 64108-2613
816-474- 6550

deri ckson@hb. com

Comon Counsel for Joint Defense G oup

SCARI NCI & HOLLENBECK, LLC

BY: JOHN M SCAGNELLI, ESQ

1100 Val |l ey Brook Avenue

P. 0. Box 790

Lyndhurst, New Jersey 07071-0790
201- 896-4100

j scagnel I'i @j | egal i nk. com

Li ai son Counsel for Third-Party Defendant Public Entities

WOLFF & SAMSON

BY: LEE HENI G ELONA, ESQ

One Bol and Drive

West Orange, New Jersey 07052

973-325-1500

Lheni gel ona@wl f f sanmson. com

Attorneys for 41 Defendant Liaison Parties and an
Associ at ed Subgroup

WLLI AM R HOLZAPFEL, CITY ATTORNEY
CI TY OF ELI ZABETH

50 Wnfield Scott Pl aza

El i zabet h, New Jersey 07201
908-820- 4009

whol zapfel @l izabethnj.ort

Attorney for the City of Elizabeth

ALSO ATTENDI NG: HON. MARI NA CORODEMUS ( RET.)
SPECI AL MASTER
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THE COURT: Good norning.

Al right. W still will be recording and
we have our court reporter here today which | believe I
entered an order earlier that it is the official record.
But let me -- we'll go on the record.

This is the matter of New Jersey Depart nment
of Environnental Protection versus Occidental Chem cal
Corporation, et al., including Third-Party Defendants,
Docket No. L-9868-05.

Now, because of the nunber of counsel we
have, | may allow themto set forth their positions.
When you speak firstly, please put your name on the

record so the court reporter doesn't have to ask |ater

Thank you.

Al right. Now, | am here today to respond
to -- and to enter orders approving a settlenment with the
Plaintiffs and certain direct Settling Defendants. It's

everyone except the Defendant COccidental Chem cal
Cor por ati on.

And also to -- being asked to approve and
sign an order of a -- | believe it's a settling agreenent
and a consent judgnment on behalf of Third-Party
Def endant s.

Now, | amgoing to follow that | wll

finally nake a determ nation as to the Third-Party

Veritext/NJ Reporting Company
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Def endant settl ement agreenent and consent judgnent after
| decide the direct Settling Defendants' proposed

settl enent agreenent with the DEP.

But having said that, | would like to first
hear -- and we did have sonme positions taken in
opposition as to how the third-party settlement will be

determ ned, and we had several parties substantively
respond. And by that I nmean, | would like to hear first
from-- there's probably about three, possibly four, that
substantively submtted a brief on behalf of approving
the Third-Party Defendant settlenment vis-a-vis the
Settling Defendants' settlenent.

So |l will like to hear fromthemfirst, and
| think I know who you are. Who would |like to speak -- |
don't want anyone to speak at this tine. | certainly

read everything that people who just joined into earlier

argunents. | would like to hear if anybody wants to add
anyt hi ng.

I know, M. Scagnelli, | think you were the
first one | received. | don't know if M. Scagnelli is

here or not.

MR. SCAGNELLI: | am your Honor.
THE COURT: | don't know if you want to add
anything to your brief about that, but I will hear from

you. Anybody who subm tted sonething substantively,

800-227-8440

Veritext/NJ Reporting Company
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before everybody el se joined in.
MR. SCAGNELLI: Al right. | would like to
make a few comments about that.
THE COURT: All right.
MR. SCAGNELLI: John Scagnelli, | amthe

i ai son counsel for the Third-Party Defendant Public
Entity Group in this case.

Just a few coments, your Honor, to nake
sone bol d-faced points.

The Third-Party Public Entity Defendants
fully support the third-party consent judgnent and urge
its inmmedi ate entry by this Court. That consent judgnent
is the product of nonths -- nonths of extensive
negoti ati ons between the DEP and the Third-Party
Def endants, and its imediate entry will dism ss
approxi mtely 260 Third-Party Defendants fromthis case.

Now, we believe that the imedi ate entry of
the third-party consent judgnment is required by this
Court's January 24, 2013, approval order, which stated
that follow ng the 60-day public coment period for the
consent judgnent, it was to be brought before the Court
for its entry absent comments which the State DEP
determ ned warranted its rejection.

The DEP is now noving for entry of the

consent judgnent. No parties in this case have

800-227-8440

Veritext/NJ Reporting Company
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substantively objected to its terms. And this -- the
expectation that the consent judgnent will be pronptly

entered was confirmed to this Court by the DEP and by the
Third-Party Defendant |iaison counsel at | believe a
March 26, 2013, settlenent conference that we had here.

The public Third-Party Defendants were very
surprised to find that paragraph 50 of the
St at e- Repsol - YPF settl ement subordinated the entry of the
third-party consent judgnment of the Court's approval of
that. The agreenent, the State-Repsol agreenment,
provided that if their settlenment was not approved by the
Court and was overturned or nodified on appeal, the DEP
woul d cone back, reopen the now closed public comment
period on the third-party consent judgnment, allow the
Settling Defendants to object to it, and w thdraw the
consent judgnment fromthe Court's consideration.

We believe that the subordination
provisions in paragraph 50 of the State settlenment are
totally inconsistent with this Court's own January 24,
2013, approval order. There's a require -- paragraph 54
of the consent judgnent, itself, which requires that it
be pronmptly entered, and the discussion at the March 26,
2013, case managenent conference. | would note that this
Court's own April 25th, 2013, approval order, process

order for the State/ Repsol settlenent, said nothing at

800-227-8440
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al | about subordinating the consent judgment to the
St at e/ Repsol settlenent agreenent.

What we have now, the DEP in its notion
before the Court to enter these settlements, continues to
request that the Court enter the State settlement first
before the entry of the third-party consent judgnent.

THE COURT: "Or sinultaneously” it says in
t he paragraph. But I'mdoing it today. |'m choosing the
order. |If anyone objects to it --

MR. SCAGNELLI: No, | understand that. But
basically we feel and the Third-Party Defendants feel
t hat that subordination and delay of letting
approxi mtely 260 parties out of this case will harmthe
Third-Party Defendants, require themto continue to pay
litigation expenses involved with participation in this
case, and wll particularly harmthe public Third-Party
Def endant s whose resources have been stretched to the
breaki ng point. There's sinply no reason, your Honor,
not to immediately enter the third-party consent judgnent
right now and |l et the approximtely 260 Third-Party

Def endants out of this case.

You know, | believe Exodus 9:1 -- this is
the Christmas season -- is appropriate. As the Lord
directed Moses to tell Pharaoh, "Let my people go." Your
Honor, |'m asking that you let ny people go. Thank you.

800-227-8440

Veritext/NJ Reporting Company
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THE COURT: All right. Now, does anybody

want to add anything to the position which | think is

consi stent that M. Scagnelli expressed on behalf of one

or more of the Third-Party Defendants?

MR. COFFEY: Your Honor, |I'm Gregory Coffey

with Coffey & Associ ates.

THE COURT: Yes, M. Coffey, you did submt
your brief.

MR. COFFEY: And I will be very brief with
my conments and not repeat those that were artfully set
forth by M. Scagnelli, but we did submt a brief.

| think there are just two points that |
want to bring out.

First is why we're here today. OCkay? W
have a settlenment anong the parties. But the Spill Act,
in order to convey the contribution protection
provi sions, requires court approval. And that's why

we're here and | think it's very inportant to bring out

the fact, your Honor, that this is a situation where it's

on consent of all the parties. As M. Scagnell

i ndi cated, there are 260 Third-Party Defendants here.

There is not a whol esale group as we have in other cases

that are outliers, that are objecting to and not part of

the settl enment.

So |like M. Scagnelli, | strongly urge the

Veritext/NJ Reporting Company
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Court to enter the consent judgnent for the Third-Party
Defendants in this case. But | simlarly would urge the
Court on behalf of the public entities that | represent
that it's strongly in the public interest here to enter
bot h consent judgnments, both consent decrees.

And | think | read Occidental's coments
very carefully and I think they' re not objecting to the
Maxus settlenment, but they have sonme issues with respect
to discovery. Fromthe standpoint of the public interest
and the nmunicipalities and public entities that have
endured this case for such a long time, our position,
your Honor, would be is this case should be conpl eted,
shoul d be finished. The settlenent should be done. And
we think that the State of New Jersey stepped up to the
pl ate here and engaged i n di scussions both sinultaneously
but a little ahead with the Third-Party Defendants. That
br ought about the nonmentum that we needed to get a
settl ement here.

The nost denonstrative thing, Judge, about
the settlenment that's presented here is it's on the
consent of all these parties. And | think that that's
very inportant to bring out. Wat we're not here to do
is to come up with an allocation and to determ ne that,
wel I, what, you know, Hasbrouck Heights paid was fair.

Because 1'l|l argue all day long that, you know, that they

800-227-8440
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probably paid nore.

But what we're here to determ ne, your
Honor, is that the overall settlenent can pass the basic
test of fairness, so that if there were ever a
third-party that was out there who hadn't been sued in
this action, they couldn't cone back and shoul dn't be
permtted to come back and bring an action against any of
the nmunicipalities that | represent. And that's what the
Spill Act provides for and that's what is nost advanced
here in the interest of public policy and the interest of
the public -- of the nunicipalities and public entities
that were brought in this case.

And | thank you for the tine.

THE COURT: All right. Thank you, sir.

MR. ERI CKSON: Your Honor, ny nanme is Dave
Eri ckson. |'m conmmon counsel for the Joint Defense
Group. We represent over 100 private conpani es.

I will just echo what the others have
already said without repeating it just to point out a
coupl e of main points.

Nobody has objected to our settlenent. Qur
group worked very hard on the settlenent for nonths and
nont hs and nonths. The reason we did that was that we
were involved in very extensive conplicated litigation.

It was hotly contested and the parties chose to settle

Veritext/NJ Reporting Company
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the case, and we worked closely with the State for nonths
to do that.

The reason our docunents were prepared, and
they include both the private conpanies and the public
entities that have just spoken, the way they were was
because there were so many parties involved and it was a
difficult process to negotiate the terns of the State and
to get all of the menbers of the Third-Party Defendant
group to agree to everything. W submtted the docunents
with the provisions keeping themin the same order,
because if we start changing things, we have to bring in,
you know, 300 parties and start going through things
again. W hope to avoid that.

| understand the terns of the original
Def endant settlements. Notwi thstanding that, | think al
of the Third-Party Defendants in our group and all of the
Third-Party Defendants want our settl enent approved
i mredi ately regardl ess of what el se happens. Because if
t hat doesn't happen, then we'll have to becone enbroiled
in all of the conplex issues that your Honor has to deal
wi th again and we hope to avoid that and stop the
expense. Thank you.

THE COURT: All right. Let nme just -- go
ahead.

MR. ROTHENBERG. One quick comment, your

800-227-8440
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Honor. Eric Rothenberg.
THE COURT: Go ahead. You submtted sort

an a "ne too" letter. Go ahead. What would you like to

add?

MR. ROTHENBERG. |'"mhere to say, "ne too,"
your Honor. But | did want --

THE COURT: | did read everything at | east
tw ce.

MR. ROTHENBERG. In ternms of the order of
the argunent and matters to be dealt with today, and
assum ng that the consent judgment can and will be
entered today, we'd like a little bit of time at the end
to bring certain admnistrative matters before you. W
have been working with Wayne G eenstone on behal f of the
Plaintiffs on the form of escrow agreenent to make
provi sion for paynment.

Par agraph 59 of the consent judgnment
contenpl ates that all of the third-parties will have paid
up their fees and their court costs. And there's, under
a January 2011 order that you issued, an account that we
have set up for funding the Special Mster's services.
We think that that order needs to be anmended in |ight of
t oday' s proceedi ngs.

So those are three itens that we'd like a

little bit of time to address with you before we

800-227-8440
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concl ude.
THE COURT: Right. Well, here's what |
will tell you and | think it went out in e-mail to
everybody. | do want to get to what's npbst substantive

today and hear the main issue concerning the case
managenent and decide that certainly today.

If I can get to it today, | certainly will.
If not, I did calendar tonorrow nmorning. So if it's
necessary, you can certainly cone back tonorrow norning
if you don't want to wait until next week. But we'l
try. Al right? And we'll just deal with that at the
end of the day. Okay? And several other things I'd like
to say -- unless it's sonething substantive?

MS. PETI COLAS: Yes, your Honor.

THE COURT: Wth this many people, | do

want to get done with the main issues today. Wat would

you like?

MS. PETI COLAS: Yes, | understand, your
Honor. | will be brief. Susanne Peticolas from G bbons,
P. C

THE COURT: | read yours. [It's in ny |ist
here as Exhibit I.

MS. PETI COLAS: Thank you, your Honor. |
wi Il not repeat what the other have said. W represent

| TT Corporation, Benjam n Moore & Conpany, G vaudan

800-227-8440
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Fragrances Corporation, Ashland Inc. --

THE COURT: | don't think you need to put

on the record. | have a list and it's about 25. | f

everybody wants to just put who they represent --

MS. PETI COLAS: No, your Honor. | do have

an argunent.

THE COURT: So | understand and | have

listed right here. | can probably read the Iist nore

qui ckly but the court reporter wouldn't |ike that.

proceed. | understand who you represent.

MS. PETI COLAS: You know what, if | may

give the court reporter these nanes afterward to put in

the record, | would do that.
THE COURT: That's fine.

MS. PETI COLAS: Yes.

Your Honor, of course we adopt the other

argunents that were made before. | wanted to point

that the Direct Defendant settl enment was entered

subsequent to ours. Everybody knows that. Qurs was
conpl ete and stands on its own nerits. |It's independent.

The addition in the Direct Defendants' settlement that

essentially says that the -- the coments shoul d be

reopened on our settlenment, if theirs is not entered,

creates a condition precedent to our settlenent that was

not negotiated. And obviously, we didn't have any

it

Just

out

Veritext/NJ Reporting Company
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interaction or participation in the negotiation of the
Di rect Defendant settlenment which took place after ours.

However, | would |ike to point out to your
Honor that paragraph 69 of the Direct Defendants’
settlement makes it null and void if it is not approved
as submtted. If it is null and void, then any
comm tment the State has made to the Direct Defendants to
reopen our Third-Party Defendant settlenment cannot go
into effect because their whole settlenment would be nul
and void if it's not adopted and approved as subm tted.

Therefore, there should be no question that
the State should not reopen any conments on our
settl enment and our settlenent should go forward and be
approved as subnitted.

Thank you, your Honor.

THE COURT: All right.

At this tinme let ne add two things
M. Coffey rem nded nme about the public interest.

I have not received any witten opposition
by nmenbers of the public or people who represent the
public except as to concerns as to what the State would
do regarding the distribution of the settlement funds. |
do find as an i ndependent branch of the government, the
judiciary, that | don't have jurisdiction and nobody's

poi nted any jurisdiction that | do have to nmake a

800-227-8440
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determ nation as to how the State of New Jersey or the
DEP will use these funds. | know there's sone | anguage
in the order about it, but there's a caveat in the order
that the State will have the discretion internally to
deci de things.

So that's the only opposition | received,
and that's ny only coment to it because it has nothing
to do substantively that | believe to be before nme in
deci di ng whet her to accept these settlenent agreenents or
not .

Wth that, 1'lIl also ask, is anybody here
on behalf of the public or sonmebody representing a group
as to the public? | wasn't made aware anybody was goi ng
to be here and nobody suggested they would. | just want
to make sure that I would allow themto speak if it's
appropri ate.

Now, lastly, before we get to
the -- perhaps longer, | don't know if they're greater
but | onger argunents -- is that -- now !l lost -- oh, it
has been reported to ne officially earlier this week that
all of the originally non-settling Third-Party Defendants
that weren't part of the negotiations around the 260,

t hey now have all settled and dism ssed -- the
third-party clains as to them have been dism ssed. And

so at this point if | do approve the third-party
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agreenment and consent judgnment, there will be no nore
Third-Party Defendants left in this matter. Just to |et
everybody know that. | don't knowif it's good news or
bad news, but it does nmean that we continue to nove on
with this case.

Now, with that, | will hear fromthe
settling parties, that is, fromthe DEP and the Settling
Def endants, Direct Defendants, and you can certainly put
forth, since there's been some change in certain
entities, you know -- between, you know, Repsol and YPF
and the Argentinian governnment, you can make
representation of who you're representing yourself today.

But let nme start with that as to why |
shoul d approve this settlenment agreenent and sign the
orders that are asked for including a Case Managenent
Order. And | assune, let me first hear fromthe
Plaintiff.

M. Jackson.

MR. JACKSON:  Your Honor, Bill Jackson and
M ke Gordon here today for the Plaintiffs. And we've
conferred with our co-counsel and opposi ng counsel here
t oday, and what we'd like to do, if it please the Court,
is | will go through the nmotion to enter the settlenent,
rather briefly summarizing the key ternms of both the

Repsol / YPF settl enment and the third-party consent
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j udgnent, how they conme together, how they are

intertwi ned; and then we will et those who want to speak
in support of the settlenment to do so. Then give it to
M. Howard for COccidental to respond, their cross-notion.

THE COURT: Right. | intended to hear
t hose argunents together.

MR. JACKSON: And then et M. Gordon
respond to the scheduling issues, if that's okay with
you.

THE COURT: Right. But | won't preclude
anybody who certainly submtted their briefs or reply
briefs if they want to at some point junp in and enter
their argunments. So if that's your schedule, that's
fine. But you are here; you did submt briefs to alert
the Court as to what your argunent may be. And if it's
appropriate, I will |let other people speak as well.

MR. JACKSON: Fi ne.

THE COURT: Go ahead, M. Jackson.

MR. JACKSON: Thank you, your Honor.

Let ne start by just noting the
significance of the day a little bit. | think that we
all have worked in this case for so long that sonetines
you need to kind of take a step back. And I do want to
at | east make an observation that it was over 20 years

ago that the Appellate Division held that D anond
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Shanr ock Chem cal Corporation, now OCC, intentionally and
know ngly di scharged hazardous pollutants with ful

awar eness of their inevitable mgration to and
devastating inpact upon the environnent.

As a result of that dioxin contam nation,
goi ng back three-quarters of a century, the State and the
communi ties around the Lister site have suffered
substantial econom c inpacts. And the Passaic River,
itself, has been described as a dead zone, an industri al
wasteland, a liquid landfill, a degraded and destroyed
public resource, and has been decl ared dead.

Today, your Honor, | think that these
settl enents before you prove that that diagnosis is
wrong. The Passaic River is not dead and it's not going

to be left for dead. The settlenments that you have

before you today ensure that it will be revived, it wll
be renediated, and it will be restored.
For three decades, literally 30 years, the

State of New Jersey, several amazing folks at the
Departnment of Environmental Protection and Division of
Law, ny co-counsel, M ke Gordon, various community
groups, the EPA, and the federal trustees have worked
tirelessly to renediate this river and to restore it to
the public for the benefit of the public and to deal wth

the contam nation that came from 80 Lister Avenue.
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So | do consider nyself very fortunate
today to stand before you to announce that we are
presenting for the Court's approval settlenments invol ving
over 265 parties and recovering $165 million for the
State of New Jersey that will bring life back into this
effort for the Passaic River and make substanti al
contributions towards its restoration.

The settlenments constitute some of the
| argest environnmental settlenments in the history of the
State, and they are truly significant to the Passaic
Ri ver and to the people in the communities around them
These settlements as set forth fully in the briefing
fully reimburse the State for $148 million of past
cl eanup and renpval costs, and then secure another
$17 mllion for the restoration projects along the
Passai c River.

Though it was the State's goal to have a

full and final settlenment of this litigation, the

settl enent does not yet acconplish that. [It's our hope
that ultimately it will. The State and OCC were not yet
able to resolve their differences. W wll continue to

work with OCC in that regard, but at this point the State
must conplete its case against Occidental.
Thus, as part of the settlenent, the State

is asking to imedi ately proceed with its final phase of
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the case. There are two essential conponents to what
remains of the State's case.

First, the State, in order to give teeth to
your Honor's summary judgnent declaring that COccidental
is strictly, jointly, and severally responsible for al
of the future cleanup and renoval costs associated with
t he discharges fromthe Lister site, the State needs to
denonstrate the nexus under the Di mant opi nion between
t hose costs and the discharges from Li ster Avenue, and
the State is prepared to nove forward with that next
year.

Li kewi se, after eight years of litigation,
the State is prepared and asking to nove forward with
their substantial danages clains with respect to the
intentional discharges fromthe Lister site.

Additionally, it's inportant to renenmber
that this litigation is but one piece of a
several - pronged approach to deal with what is a hugely
significant environnmental issue. There are several
federal processes that are undergoing -- or that are
goi ng forward right now under EPA auspices. Most
inportantly is the Focused Feasibility Study, which
know the Court is famliar with, the study involving the
eight-mle stretch of the river and basically how to

remediate it and to control the constant resuspension of
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di oxi n and contam nation that came fromthe Lister site
in particular.

Li kew se, the federal Superfund process
that involves all 17 mles of the river in the Newark Bay
conmplex will 80 continue.

Finally, the upland site, itself, the
Lister site is part of a federal process. There is an
interimrenedy that is under review every two to five
years for that site, and that process will continue as
wel | .

| say all that sinply to rem nd the Court
and give context that this case was not ever intended to
resolve all issues with respect to the Passaic River,
it's a piece of a nuch |arger set of processes that are
in place right now.

So this settlenent is designed to take care
of huge pieces of the State's litigation and to resolve
the State clainms as to the settling third-parties and as
to the Settling Defendants.

We recogni ze the settlenent agreenent
provides that's there are federal processes that wll
continue. There is likely to be federal litigation, and
all those federal clainms as between the settling parties
were preserved and set to the side as well.

So what | would like to do, your Honor, is
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given the |lack of briefing and coment to nost of the
settlenment issues that are before the Court, if it suits
the Court, what | would like to do is briefly run through
the key ternms, and then turn it over to the other -- the

opposi ng counsel .

Let ne provide your Honor with -- | think
nost folks in the courtroomhave this. 1t's a Power
Poi nt presentation. | have handed it out to all the

opposi ng counsel .

Borrowing from M. Howard's playbook the
last time we were here together arguing, | thought it was
a nice way to do it rather than having big bl owups and
| et everybody have just a few points.

Obvi ously, the standards that are
here -- that we are here before you are that as the
agency actions, they should typically be upheld unless
they're shown to be arbitrary, capricious, or
unr easonabl e.

The settlenment in sone set of circunstances
because of the public interest involved, the Court is
al so to consider whether it's fair, reasonable and
adequate to the public's interest.

Here are the terms of the settlenents, as
you know, intricately and arduously negoti ated over

14 nont hs do that and nmuch nore.
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So with the State's goals of the litigation
in mnd, et nme just run through themreal quickly.

Qbviously, the State's first goal was to
recover its danmages and to recover its costs associ ated
with the cleanup. The State wanted to ensure that the
public never had to bear the cost of the cleanup
associated were with the Lister site.

And so we have acconplished that through
the settlements with respect to the past costs. It is
the future costs that we have preserved. W also wanted
to junp start the renediation and restoration efforts
under the NRD

So if you |l ook at page one of the handout
that | provided to you, | would like to just run through
sone of the key terns with respect to the Repsol/YPF
settl enment agreenent first.

Repsol and YPF have agreed to collectively
pay the State $130 mllion, which is being applied to
past costs and to natural resource damages.

The settl ement agreenent provides that the
State is reserving its clainms for future costs as to the
Focused Feasibility Study and its damges as to
OCccidental. As part of that, the State, as | nentioned,
pursuant to Di mant opinion, needs to connect the nexus

bet ween the di scharges pursuant to your Honor's order and
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the costs that the State faces as a result of that.

The State also needs to be able to
establish that Occidental's actual conduct occasioned the
damages that have been reserved as to it.

Essential to all of this, of course, is the
flipping of the tracks, and that the State is able to
make these denpnstrations. And I'Il get to why in just
one nonent.

The nmost difficult part of this was that
the Maxus indemity was to be honored and to remain in
pl ace. And so to negotiate the settlenment with
Repsol / YPF and the Settling Defendants and not Ccci dent al
left us with a problem of course, that anything that the
State reserved as to Occidental would go right through
the indemity and go right back to settling parties.

And so as a result, Repsol and YPF agreed
to total exposure of $530 million with respect to those
reserved clainms, an additional $400 mllion.

In essence, what the State agreed to do is
if it establishes in what has been previously known as
Track VIII future cleanup and renoval costs and econom c
damages in excess of $400 mllion and Occidental then is
able to successfully assert and collect those damages
from Repsol and YPF and/or YPF, the settling parties, the

State is agreeing to remt its own damge award to
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$400 mllion.

Wth respect to the Lister site, itself,
it's subject to the existing ACOs with the State and with
the federal governnment. |It's not really part of the
settlenments, it's not subject to the cap. The
process -- the agreenment is that the process wl|
continue on as it was.

Wth respect to the areas outside of the
Focused Feasibility Study, outside of the eight-mle
stretch of the river that is immediately expected to be
rul ed upon by EPA, Cccidental is responsible for the
first $35.4 million of any future costs the State nmay
i ncur, any costs above $70.4 mllion. And basically that
was a construct around it, the third-party settl enment
where the third-parties were granted contri bution
pr ot ection.

But there are no caps because, frankly,
out side of the Focused Feasibility Study there is
uncertainty as to what may be out there; and as a result,
the State could not cap its future exposure with respect
to what may be required in the future out of Newark Bay.

Ten mllion dollars of the settlenent funds
woul d be applied to restoration projects. And the
settling parties agreed not to contest or comment upon

the third-party agreenent if this agreenment was entered.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



(o2 I & 2 B S “S L \)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Colloquy -

Page 30

Let me say on behalf of the State and just
about everybody in this room | think that we all want
M. Scagnelli and his people and the third-parties to go.
Part of this plan was sinply to streamine this
litigation and to pull this back together. But the
fundanmental tenet that we were directed to follow by the
Attorney General and by the lawis that it has to be
reasonable and fair to the non-settling parties and to
the public. And when we negotiated the third-party
settlenent and as it was entered in the consent judgnent,
one of the things that we were required to do is to
ensure that it was fair to the non-settling parties. At
t hat point that included Maxus and Tierra, and the other
parties who are now Settling Defendants.

And we had nunerous negotiations with the
third-parties about how that fairness would be enpl oyed
and how it was required of the State. And as a result,
when we began negotiations with Maxus, Tierra, and the
settling third-parties, they accepted that the
third-party consent judgnent extinguished their direct
clainms as against the third-parties, and they said, "All
right, we will accept that, because it is, in the context
of the broader settlenment, fair. W'Il|l accept it. But
if our settlement is for whatever reason not approved, we

woul d i ke the opportunity the coment upon the fact that
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you're extinguishing our clainms as to the third-parties.”

And the State agreed to that as being fair
and reasonable. And that is how those issues becane
i nked together, because Maxus and Tierra's direct clains
against the third-parties are being extinguished by the
consent judgnment; and therefore, in order to be fair to
at that tinme non-settling parties, that was the construct
which the State ultimately agreed upon.

Li kew se, throughout the entire process, we
have worked very hard to maintain the fairness as to
Occidental, and I'Il get to that in one m nute.

If you flip the page, you will see the
third-party consent judgnment and the essential ternms that
are agreed to in that docunent.

As your Honor knows, wi th 260-sonme-odd
parties, alnpst 300 at one point, the settlenent
structure with the third-party arrangenent was | want to
settle on a per capita basis. And the per capita basis
was built around at sone level ability to pay, the public
interest, the nunicipalities and the demands that they
needed, as well as all of the intricacies of the
different parties and the breadth of which they have been
sued upon.

As a result of that per capita paynment

structure, in the aggregate, the third-party consent
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judgnment results in $35.4 mllion in total recovery to
the State; $28 million plus or mnus is being applied to
the State's past costs, with $7 mllion being applied to
restoration projects and an NRD credit against ultimte
responsibility.

The third-parties are entitled to
contribution protection under the State law. And the
State, in order to protect its interests and the public
i nsi sted upon re-openers as to the third-parties if the
State's exposure and the public was ever exposed to
certain threshol ds of costs.

So outside of the Focused Feasibility Study
area, if the State ever incurs nore than $35.4 mllion,
the State may reopen the clains as to third-parties.

Wthin the FFS area, that re-opener was set
at $88.5 mllion, nultipliers of the settlement funds in
total.

As | nentioned, the dism ssal of the
third-party clains as asserted agai nst Maxus or by Maxus
and Tierra would be dism ssed. As your Honor knows, the
State never asserted clainms against the third-parties,
and in fact, reserved those clainms. And as to those
reserved clainms, the upland sites where all of the
third-party sites were |ocated, those reservations

remained in effect, as did the reservation as to NRD
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subject to the $7 million credit and the procedures the
State agreed to as to re-opening these issues.

Col l ectively, by these settlenents, the
State retires all past cleanup and renoval costs at 100
cents on the dollar.

Through the notion for summary judgnent,
OCccidental is already held strictly, jointly, and
severally liable for all of the cleanup and renoval costs
associated with the Lister discharges. So after eight
years of litigation, the State is asking and should be
al l owed under the terns of the settlenent to conclude its
cl ai ns agai nst Occidental. Wth respect to those, the
State, as | nentioned, will next year endeavor to produce
and adm nistrate the nexus that's required, as well as we
would like to proceed to trial to obtain the specific
econom ¢ and punitive damages.

The reservations and re-openers in these
two agreenents protect the State and the public agai nst
any and all future costs associated with the FFS area,
with the areas outside of the FFS, and with respect to
the Lister site, itself.

Because of these settlenents, the State
avoi ds substantial risk and litigation costs associ at ed
with Track IV. | think at the time that Argentina got

YPF, there were 30 or 40 depositions that we were trying

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




o o0 A~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Colloquy -

Page 34

to negotiate around the gl obe. W'd already been to
Buenos Aires, to London, to Sydney, everywhere you can
i magi ne. The costs of trying Track IV were enornous and
the State obviously took that into account when it nade
the decision to settle as it did. The difficult and
expensi ve expert evaluation issue as well as the
intricacy of the clains, thenselves, all justified
resolution with Repsol and YPF under the terns as set
forth in the settlenent agreenment of $130 million.

The State al so avoids massive litigation
costs associated wth 300 third-parties.

The State avoids the litigation costs with
respect to its past costs of $148 mllion.

Repsol and YPF have al so recogni zed in

addition to the $130 million, the potential exposure of
up to 530 million. And as | said, $17 mllion of these
funds will be applied to restoration projects.

To get all of this, what the State gave up
was this: If it obtains a judgnment agai nst Occident al
Chem cal Corp. in excess of $400 mllion for the clains
that are reserved, and Cccidental Chem cal is successful
inits clainms against Repsol and YPF and collects on the
clainms, then the State would agree to remt its clains
and its damages recovered from Occi dental of

$400 million. That's it.
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If Oxy is not successful, then the caps
don't apply and the State is not required to remt its
damages, because the agreenent to cap the exposure was to
the settling parties and there's an exchange of paying
the State $130 nmillion today that they would cap the
ultimate exposure as to them

Agai n, the way these settlenments were put
together were incredibly intricate but it was built
conpl etely around the indemity and the fact that it
exi sts.

So | would say that and woul d argue that
these settlenents are not only rational, reasonable, and
fair, they're clearly in the public interest. They're in
the best interest of the State. They're consistent with
the policies of the Spill Act, and they are ensuring that
the remedi ati on of the Passaic River and Lister site and
third-party sites can go forward.

As | nmentioned a nonment ago, throughout
this process, the thing that the State fought to do and
what we were instructed to do by the Attorney Ceneral was
to ensure that the settlenents were not only fair to the
public but were fair to the non-settling parties. So as
to folks that are not in the settlenment agreenent, npst
notably COccidental, but there are others that could be in

the future brought in to the federal l|itigation, not the
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State, the State worked very hard to acconplish a | ot on

behal f of Occidental, and all the parties did.

And so the next slide that I would like you
to | ook at, your Honor, is the benefits to OCC, the

not abl e non-settling party, the party who is strictly,

jointly, and severally liable for the Lister site.
Under the terns of the settlenent
agreenent, Cccidental received a direct benefit,

dol lar-for-dollar credit under the Spill Act for

$148 mllion in retired past cleanup and renoval costs.

It received the indirect benefit of

$17 mllion in restoration projects, because those

restoration projects ultimtely reduced the total val ue

of the inpacts to the natural resources. And they

actually may spin off positive inpacts, as well. As

you' ve seen already with activities |like Riverfront

project and revival of this waterway may have substanti al

i npacts to the community around them

Occi dental receives contribution protection
for the clainms that have been settled and it receives an
explicit covenant not to sue for the past cleanup and

removal costs and attorney fees that have been retired by

t hese settl enents.

Part of the Case Managenent Order requires

that the State would anmend its Conplaint in two nonths

Par k
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and to proceed agai nst Occidental and to drop out
anything that's relevant to the settling parties,
including the $148 mllion of settled clains. W're
agreeing to dism ss those clainms and give covenants not
to sue to settling parties.

Li kewi se, Cccidental benefits by the
State's agreenent to reduce its econon ¢ damage cl ai s
and its FFS clainms against it if it's successful inits
cl ai ns agai nst Repsol and YPF.

Occi dental can pursue Maxus under the
indemity for its independent sunmary judgnment from
dol l ar one. The indemity we ensured that it was left in
pl ace so that nothing about the settlenent agreenent was
intended to inpair that indemity obligation. And the
settl enent agreenent al so protected and made sure that
all of QOccidental's direct clainms under the federal |aw
and CERCLA is protected as well, preserved.

Wth all those benefits in m nd,
think -- and the briefing lays it out with sone
particularity, Occidental accepted the majority of those
benefits, and the real issues that are left via
Occidental's briefing are, one, with respect to the
credit nmechanisns that retired the State's past costs;
and, two, with respect to the scheduling order and CMO

As | said, M. Gordon will address the CMO i ssues.
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| did want to briefly address the
settlenent issues. | honestly, the credit issue, | don't
know. COccidental raised it in their initial papers, and
when we replied and pointed out the fact that the
settlenment credit mechanisns is part of the fairness
anal ysis, they responded in a footnote. So |I don't know
how much of an issue this is. W've literally brought
part of the adm nistrative record to give the Court a
sense of what we are dealing with. | don't intend to go
through it unless COccidental wants us to go through it
and wants to make it an issue. But the State produced
20, 000, 30,000 pages of docunents in the course of the
litigation years ago that substantiated all of these past
costs. W put another 13,000 docunents into the
adm ni strative record to support the DEP' s past costs.
Anot her 1,300 docunents to support the DOT's past costs.
The entirety of the settlenent was constructed around
this fairness principle, and the fact that Occidental is
getting a conplete release and a covenant not to sue for
t hese damages. For Cccidental to argue that what it
would like to do is relitigate the settled clains and
argue about whet her or not Repsol or YPF overpaid on any
particular clainms so that they m ght be able to nove that
dollar credit and nove it to a different category is

unconsci onable. You can't |leave the State in a position
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where it's dism ssing the clains as part of the fairness
anal ysis and then let Occidental essentially relitigate
the settl enent clains.

So as | said, |'mprepared to go through
this in great detail, but what | would like to do is
per haps sit down, |et the other fol ks discuss these
issues, and let's see if this is really a significant
i ssue or not. Because the State has gone through
incredible pains to ensure that the docunents are here in
response to COccidental's comments that said that the
Court had to nmade this allocation now, and it had to have
this informati on now, we subm tted additional
declarations. And yet they didn't address it in the
briefing at all. They sinply said we want to tal k about
that later in Track VIIl as part of an argunent to
suggest that there's a | ot of discovery left for Track
VIIl, they wanted to tackle the State's past costs as
part of that. CObviously, we think that they're retired,
they're settled. Occidental benefits fromthat by the
covenant not to sue; and therefore, we don't intend to go
t hrough that process again and we're asking the Court to
make it clear. And the Case Managenent Order and the
orders before your Honor make it clear that these are
settled and resolved clains and that the State woul d not

be pursuing them further as the case went forward.
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Thank you, your Honor.

THE COURT: GOkay. Thank you.

MR. JACKSON: Any questions?

THE COURT: | probably have three
guestions; and if you want soneone el se representing your
client to answer, they can.

The first is | read the exanples that are
in Appendix A, | think, as to various determ nations as
to who pays what depending on a verdict against OCCin a
Track VIIIl, talk about generally in the trial. Can you
give me an exanple in which OCC would have to go into its
pocket .

MR. JACKSON: OCC would have to go into its
pocket, A, if it's not successful against Repsol and/or
YPF or YPF International.

THE COURT: No, no, no. But putting aside
t he indemmification agreenent with Maxus --

MR. JACKSON: Ckay.

THE COURT: -- in Track IV, obviously that
may make a difference. But as so far as this settlenent,
are you saying that the State will agree to return or
take | ess nmoney but only if Occidental is successful in
Track 1V, or that that -- you'll do that before Track IV
if it's tried first or second?

MR. JACKSON: So the State's clains that
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are reserved as agai nst Occidental --
THE COURT: Yes.
MR. GORDON: -- are two. One is for the

future cleanup and renoval costs associated with the
Focused Feasibility Study, the eight-mle stretch
THE COURT: Right. And the gap.
MR. JACKSON: And the econom c damages,

puni ti ve damages, speci al damages, and the State owns the

river body -- bottom things of that nature.
The State will pursue those cl ai ns agai nst
Occidental. |If the State receives a judgnent agai nst

Occidental, let's say it's $500 mllion --

THE COURT: Right.

MR. JACKSON: -- then Cccidental -- and
part of the way the caps work, frankly, is it matters
what that judgnment is.

THE COURT: Because it matters between
Repsol and YPF.

MR. JACKSON: And it's matters between
Occidental and YPF as to how the caps would be appli ed.

THE COURT: Right.

MR. JACKSON: |If the State gets a dollar,
if Cccidental beats the State, then there is no indemity
claim there is no claimagainst Repsol or YPF and that

whol e effort is not necessary.

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



(o2 I & 2 B S “S L \)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Colloquy -

Page 42

THE COURT: And OCC does not have to go
into its pocket?

MR, JACKSON: Correct. Yes, sorry, |
m sunder st ood your question.

THE COURT: All | want to know is an
example in which a particular judgment under Track VIII,
they would have to pay the State and the caps woul dn't
apply and that noneys woul dn't be applied to the judgnent
you get. Is it -- is it conplicated? Because |I wasn't
certain. | understand what you say that in certain
circunstances you would apply the cap and then reduce a
j udgnment over the 400 mllion.

MR. JACKSON: Right. Let nme --

THE COURT: But are there exanples in which
t hat woul dn't occur.

MR. JACKSON: Yes.

THE COURT: The cap wouldn't conme into
pl ay, or you wouldn't, you know, use up all the 400
mllion that m ght be avail able.

MR. JACKSON: Sure. Yes, your Honor,
you're right. There are several different ways this
coul d go.

Qbviously, we think it's inmportant to
establish the clains, the size of the clains, et cetera,

in Track VIII for precisely that reason. So if
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Occidental wins at trial --
THE COURT: But wins at which trial, Track
VILTT?
MR. JACKSON: Sorry. As against the State.
THE COURT: The trial that it wll have
with the Plaintiff. Okay.
MR. JACKSON: Right. So if Cccidental
Wi ns, beats the State's clainms, then there is no
indemmity claimand nothing to pursue.

THE COURT: Well, that's okay. They won

and they wal k away and you'll enter an order for no cause

of action, and I'm sure that OCC woul d be happy to draft

it.

MR. JACKSON: Certainly.

THE COURT: We under st and.

MR. JACKSON: If the State receives an
award of less than $400 mllion --

THE COURT: Yes.

MR. JACKSON: -- then COccidental can pursue

Maxus, Repsol, YPF for the entirety of it. Period. And

the caps may not cone into play at all depending on the

precise allocation of the funds and how they were --
THE COURT: That's what I'mtrying to

understand. But there would be instances in which the

cap woul d be applied before they would -- you know, it
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doesn't depend on Maxus not payi ng under the indemity
contract? A cap would still conme into play where they

woul dn't owe that noney to the State?

MR. JACKSON: Well, if Maxus pays
Cccidental's indemity claim | think we're done.
THE COURT: Right. But that would still be

in dispute and that's part of --

MR. JACKSON: Part of their issue.

THE COURT: -- part of their issue about
trying those issues first before trying Track VIII.

But | don't want to get into -- I'Il allow
t he whol e thi ng about Case Managenent Orders that are
certainly in dispute.

But | just want to understand that the caps
only apply how? Do they only apply once Maxus refuses
i ndemni fication, or it can apply where OCC coul d wal k
away fromyour trial saying that, that's it, we don't
have to pay a dine.

MR. JACKSON: Correct.

THE COURT: What's the situation |ike that?

MR. JACKSON: Right. So if Maxus fully
indemmifies Occidental, same issue. Not triggered at
all. The caps are in place only as to Repsol, YPF, and
YPF I nternational, and they were designed for their

benefit, the Settling Defendants' benefits because the
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arrangenent was we will pay the State $130 million now to
resolve these clains and in exchange we want our ultimte
exposure capped at $530 million.

THE COURT: But their ultimte
exposure -- since you've settled with themon clains, the
direct clains that you had agai nst YPF and Repsol --

MR. JACKSON: Yes, your Honor.

THE COURT: -- for, you know, fraudul ent
transfer, piercing the corporate veil, those issues that
were directly agai nst Repsol and YPF --

MR. JACKSON: We've resolved it.

THE COURT: So you've resolved it.

MR. JACKSON:. Yes, your Honor.

THE COURT: And you received noneys for
t hat ?

MR. JACKSON: Yes, your Honor.

THE COURT: Ckay. So why would the caps
cone into play in any event?

MR. JACKSON: Because Cccidental's clains
still exist.

THE COURT: Right. So the caps only cone
into play if Occidental is successful on their suit that
still remains as a cross-clainf

MR. JACKSON: Yes, your Honor.

THE COURT: Okay. So that's what you nean
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when you say if OCC is successful. | know in your
summary and al so in your exanples you just said here. So
if OCCis successful, then they'll get a credit for your
settlenment of the 400 with the extra 400 mllion. |Is
that how it works?

MR. JACKSON: What the State agreed to do
is, and it's -- it's set out in sonme detail in the

Repsol / YPF settl enent agreenent. But if the State

obtains and collects a judgnment in excess of $400 mllion
from Cccidental, it agrees to put the anpbunts of noney in
excess of $400 million into an escrow account, and those
noneys will sit in that escrow account until the issues

as between Cccidental and the Settling Defendants are

resolved. And | think there's a tine period by

which -- after | think four years for the finality of

that judgnent, if they weren't resolved then the funds
woul d be disbursed to the State.

I f Maxus satisfies Cccidental's indemity
claimin full, it's done. [If Maxus is unable to satisfy
fully that claim or if Occidental otherw se chooses to
pursue Repsol and YPF, the caps were put in place for the
benefit of the parties who are agreeing to settle with
the State today. They said, "Look, we will settle with
you today for $130 mllion, but we don't want this

unlimted exposure because of the indemity and the
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pass-through argunent."

Occidental's clainms because of the
i ndemnity and because of the clainms that Occidental has
agai nst Repsol and YPF exist. That's what made the
settlement so difficult was no matter what we tried to
acconplish with Repsol and YPF, as we continued to pursue
Occidental on the outside, we called it the boonerang
problem it woul d boonmerang back.

So what we did was we said basically let's
treat this |ike a high/low agreenment. And as to the

settling parties, Repsol and YPF and YPF International,

those parties that are paying the noneys will never pay
nore than $530 nmillion. |f everything goes wong for
them they will never pay nore than that. So they were

put in place to protect the Settling Defendants.
Occidental gets the benefit of that cap if

t hey are successful. You know, Occidental -- and

in -- it wasn't part of the settlenment discussions in

this particular point, obviously. This was later. But

the -- the benefit inures to COccidental because there's

no other way to do it. |If Occidental is successful as to

Repsol and YPF, the caps are in place and the State is

remtting its judgnent, then the npneys in escrow goes

back to Oxy.

THE COURT: So if they're successful, they

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Colloquy -

Page 48

don't have to pay anything?

MR. JACKSON: That's right.

THE COURT: Because you'll give them back
t he noney.

MR. JACKSON: Yes. Well, above 400
mllion. That's right. But if they're conpletely
successful, you're right.

THE COURT: Okay. They really won't be in
the hole or they won't have to go chase around the world
to collect on sone judgnent.

MR. JACKSON: Well, no, they have to
collect on the judgnent in order for us to --

THE COURT: Well, no. That 400 mllion is
not in escrow here or it's not touchable? | nean, it's
just in the air?

MR. JACKSON: So -- I'msorry. Wth
respect to the amounts under $400 mllion, if the State's
j udgnent agai nst Occidental is final and it is collected,
we'll owe $400 million. The State will put that into the
treasury of the State. Occidental would sue Repsol/YPF,
et al. If it's successful, they would get $400 mllion
back from Repsol and YPF. Oxy is not out a penny.

Gane' s over
THE COURT: Okay.

MR. JACKSON: Above $400 million, the State
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is saying we're going to set that aside and put it in an
escrow account, and if Occidental is successful against
YPF and Repsol -- and there's a |ot of details in the
agreenments, but generally -- successful as against them
and they pay, they have to satisfy the judgnent. But if
they do, they pay that judgnment. So they pay that

$400 mllion to Occidental, then the noneys that are
sitting in escrow above $400 mllion also go back to
Cccidental and Occidental gets off w thout paying.

THE COURT: Ckay. | think that's enough.
Sonmebody else might -- I'"'mtrying to digest that because
you argue that as a result of your settlenment there are
advant ages to OCC.

MR. JACKSON: It's a real benefit.

THE COURT: Okay. Now, | had one ot her
earlier question.

You' ve agreed -- and |I'm | ooking for you to
respond to whatever was brought up by the third-party
Settling Defendants about paragraph 69. And you -- |
woul d i ke to know why you as the Plaintiff agreed that
rat her than have the Settling Defendants now put forth
what objections they may have to the third-party
agreenment, and they could say, subject to our agreenent,
if our agreenment isn't done, why they didn't just do it

now. | mean, nobody cane back to the Court and you j ust
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put it in the settlenment agreenent.

"1l probably hear fromthe Settling
Def endants, but why did you agree to that? Because are
you telling nme that you agree that you'll wait for your
money fromthe Third-Party Defendants? | thought that
noney, sone of that has already been paid, or in some

respects it's been put sonewhere; that if it gets opened

up, | don't have any idea what the objections would be.
And if -- as | read the agreenent, if the Appellate
Di vi sion doesn't do things according to what -- if they

change any terns of the settlenent agreenment or the Case
Managenent Order that the Settling Defendants feel are
material, they have a right to void their settlenent.
But are we holding up the third-party noneys? Because it
could be years down the road on an Appel |l ate process.

MR. JACKSON: The settlenent --

THE COURT: Well, if they voice their
obj ection, that's fine, but what does that mean? That |
t hen take back because of some unenunerated reasons
there's sonmething against the public interest to accept
the third-party settlenent and nobody has told ne at this
poi nt ?

Why would the State agree, or do you
interpret the |language -- | knowit's 66 pages and |

woul d have a comrent about settlenents that take that
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many pages, but | digested it.

MR. JACKSON: You and ne bot h.

THE COURT: Why would the State agree that
you will hold in abeyance until after there's no nore
appeal ability -- whatever the | anguage is, an
unappeal abl e final judgnent approving the settlenent with
the third-parties that you would hold in abeyance the
third-party settlement? Wy would the State do that?

MR. JACKSON: I'Il let M. Gordon talk
about the procedural issues.

THE COURT: Okay. That's fine, but I want
a response.

MR. JACKSON: The two settlenent agreenents
are so interrelated that it is inpossible in sonme
respects to pull themapart. The third-party settl enment
agreenment insofar as it was affecting the direct clains
of Maxus and the settling parties basically by coll apsing
them on thensel ves and presenting them together as one
cohesive settlenent, the State's intent was to present
t hem t oget her as one.

And so, yes, your Honor, as to the State's
perspective, this is one large settlenent process nade up
by consent judgnment --

THE COURT: There seens to be a gap.

Unless I'"'mreading it, there's a gap. | would say even
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t hough I'msure a lot of time was spent, | find sone
phrases and sone paragraphs aren't wholly understood.

But | assune the parties understood what they nmeant. And
| don't want to go outside the record today. W' re not
goi ng to have a hearing and forcing it and do parol
evidence as to why it was. But just generally speaking.

And again, M. Gordon, if you're prepared
in answering OCC to respond to that, I'lIl hear from you.

MR. GORDON: |I'mgoing to take on the
third-party issue, your Honor, just briefly.

THE COURT: | just want to know -- |'m sure
"Il hear fromthe Settling Defendants.

MR. GORDON: The reality was, your Honor,
that the January 24th, 2013, consent order on the
approval process for the proposed consent judgnent, which
is the process order governing the Third-Party
Def endants, was an adversarial proceeding with Maxus.

And your Honor put in there a paragraph that directed the
parties to the Special Master because Maxus had told the
Court and the Special Master they were going to seek

di scovery potentially. They were going to seek to bl ock
the agreenent. And as part of the benefit to the
third-parties, the Plaintiffs were able to negotiate
Maxus backi ng down fromtheir intent to disrupt and

chal l enge the settlenent in volum nous detail was the
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subj ect of the discussions at the Special Master's
office. So we wouldn't be here today, potentially we
woul dn't be here today. We'd still be potentially in
sonme Appell ate process that Maxus may have sought to
devel op. We m ght have been in sone discovery process if
your Honor or the Special Master felt that was necessary.
And in order to avoid all that, we felt it was reasonable
when sonebody is potentially paying $530 mllion to
integrate the two settlenents to protect the public
interest, to have them | ayer upon each other, if one
pi ece fails, the entire effort fails. Fourteen nonths of
wor k woul d be out the window But we did it to benefit
the third-parties. What they are telling you here is
saying, don't | ook behind the curtain because we know why
the Plaintiffs did it but we can't figure out why they
didit. Well, they know why we did it. W did it to
protect them to protect us, and to make this a nore
conprehensive settlenment. As M. Jackson said, our w sh
was that OCC would be part of this, and we're intent on
maki ng that happen. But right now we have everyone but
OCC. We wouldn't have anyone if we didn't have that
provision. That's why it's there.

THE COURT: But -- but practically
speaki ng, what would it result in?

MR. GORDON: Well, we don't know because we
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avoi ded it.

THE COURT: Right.

MR. GORDON: What we do know is you entered
this order, and they were saying they nay need di scovery.
They wanted to see the information, what was in the
settlenent, before they said exactly what they were going
to do. But they did nention that there were potenti al
Appel | ate chal | enges, there were potential requests for
di scovery. The third-parties were aware of that and they
were not happy about that. They were fighting along with
us because we had a mutual interest to get their
settl ement through.

But in order to have Maxus formally
wi t hdraw any opposition, the price of |inkage is a snal
price to pay because they will all succeed together.

What they're saying is we want our reality of not being
able to be challenged. WIlIl, the only reason it wasn't
chal l enged is we negoti ated the subsequent agreenent.

THE COURT: But | assune in reaching an
agreenment with the Settling Defendants, Direct
Def endants, it was taken into consideration how nuch
noneys were conming fromthe Third-Party Defendants or not
com ng. Correct?

MR. GORDON: Exactly, yes, your Honor.

THE COURT: And also it was taken into
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consideration the cost to all parties if, in fact, the
Third-Party Plaintiff, Maxus, particularly chall enged the
settl ement.

MR. GORDON: Exactly right, at the tine.

THE COURT: And so you negotiated it and
you came up with this agreenent and with the doll ar
anounts in consideration of that.

MR. GORDON: Yes. And also one of the
conditions was we felt when sonebody is potentially
payi ng $530 mIlion, they want to make sure that their
agreenment goes through what your Honor addressed by
sayi ng your Honor has decided to hear their agreenent
first. But also on appeal that all of the agreenents
nove t hrough together.

THE COURT: Okay.

MR. GORDON: Because with Occidental not
participating, the Settling Defendants were aware of the
fact that they nay be the only ones that have a direct
challenge to their agreenent. So they are literally
| ayered one upon anot her.

And we as a state with our adm nistrative
expertise in trying to put together conprehensive
settlenents in these conplex environmental matters, we
felt that was in the public interest and we understand

t he concerns of the third-party. But we made a judgnent
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to avoid the direct and what could have been di sastrous
chal |l enge by Maxus, and that's why it's structured the
way it is, your Honor.

THE COURT: Well, | wunderstand how it's
structured. | can read that. But I'mtrying to
under st and what does that mean in regard to the
Third-Party Defendants? | won't even say at the trial
court, but if an Appellate Court -- this agreenent goes
on appeal and the Appellate Court |ooks at it and deci des
to change one or nore sentences and one or nore
par agraphs having nothing to do with the Third-Party
Def endants, and therefore, there's an assertion that it's
material. |'mnot sure who defines -- in the index
there's no definition of materiality, but it's raised a
nunmber of tines. |If they think the Appellate Division or
the State Supreme Court changes sonething that they think
woul d make t he agreenent voi dable, what position are the
Third-Party Defendants in?

MR. GORDON: Well, both the Third-Party
Def endants and the direct Settling Defendants are guilty
of what a wi se man once told nme was "Be careful what you
wish for.” If third-parties insisted any change,
mat eri al change, they can withdraw. The Settling
Def endants, the sanme provision. They insisted on that.

We have told your Honor and we believe the
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settlements are |inked. The orders are |linked. They
wll all go up on appeal together if there is a challenge
fromthe one person who's here. All of those issues wll
be in the Appellate Court. |If they do make a change and
the parties who are to the agreenent say it's a materi al
change, the entirety of the settlenents fail. That's our
position.

THE COURT: Okay. | understand that. And
you're explaining to nme admnistratively that's what you
t ook into consideration.

MR, GORDON: Yes.

THE COURT: That may make an interesting
appeal if there is one.

MR. GORDON: And then we would all be back.

THE COURT: Ckay.

MR. GORDON: |f the State's view,
Plaintiff's viewis not accepted by the third-parties --

MR. JACKSON: W th Mses.

MR. GORDON: -- we would all be back. The
Red Seas woul d cl ose again. Everybody is back in Egypt
and we go again.

THE COURT: All right.

| did have a third question, but at this
time l"msure it will conme up when we have sonme ot her

argunents.
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Wth that, before | hear fromthe only
written opposition, which is by OCC, and the cross-notion
which | think is intertwi ned, does anyone of the Settling
Def endants want to make any additional coments as to
what the position today is by the Third-Party Settling
Def endants? O you think you're satisfied with the
expl anation given by M. Gordon?

Al right. | see nobody junping up but
M. Warren is thinking about it.

MR. WARREN: We are satisfied with the
position taken by M. Gordon. | would just point out
that while the Third-Party Defendants conpl ai ned about
paragraph 69 in the settlenent agreenent --

THE COURT: They have a simlar paragraph.

MR. WARREN: Well, what | was going to say,
your Honor, is that | didn't hear anybody conpl ain about
t he paragraph that says the Settling Defendants may not
chal l enge the Third-Party Defendant settl enent.

THE COURT: And that's part of what you
agr eed.

MR. WARREN: That's right. This was
basically, it is my understanding -- although the
Third-Party Defendants and the State can speak to
this -- that there was an agreenent between the State and

the Third-Party Defendants that if there's a settlenent
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with the Direct Defendants, there would be a provision
that there would not be a challenge to the Third-Party
Def endants' settlenent. The State honored that. They
said that this is absolutely necessary. |It's a drop-dead
issue. We said fine. But what happens -- what happens
if our settlenment is not approved? And then, you know,
we're up the proverbial creek without a paddle. You
know, we haven't objected because you told us not to

obj ect --

THE COURT: Well, you agreed not to.

MR. WARREN: Right. But now the agreenent
in which we agreed not to object is no | onger an
agreenent. So they said, "Well, yeah. W understand
that. You know, that's obviously -- that's a reasonable
concern. And in fact, if your agreenment is rejected,
then you will have the opportunity to reopen because you
shoul dn't be prejudiced.”

And that's where we are.

THE COURT: All right.

Now I will hear the opposition from OCC
And you can include -- because in part your response to
t he opposition is your cross-notion for a different Case
Management Order, so it's conbined, and I wll let you
argue. And then I'll certainly let you respond after we

hear any opposition. Go ahead.
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MR. HOMRD: Thank you, your Honor. Qi ver
Howard. | wll be speaking today on behal f of
Occi dent al

| learned unfortunately at 6:30 this
morning frommy coll eague, M. Lehman, who was going to
be giving this argunent that he had come down with a flu
and he was literally unable to participate today. So
"Il do ny best to be as clear as | can and as organi zed
as | can, again, in sonme of the circunstances that are
her e.

THE COURT: Okay. Let nme just respond to
t hat because |'m appreciative this is a large matter. |If
at any tinme you would like to take a break and perhaps
conmuni cate with M. Lehman, 'l give you that. Rather
than M. Lehman asking the Court that we adjourn today's
hearing, which I think he realized that that would not be

so. So you can certainly continue, M. Howard. And

again, if | give you a question which you would like to
ask himwhat the answer would be, I will give you that.
Al right?

MR. HOMARD: Well, ny coll eague behind ne
may grab ne and tell me to stop. Hopefully naybe they
won't have to do that. | will try to be circunmspect
enough not to do that.

As the Court has noted and is clear, |
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think, to everybody that's read the papers, Cccidental
has nmade a very narrow chall enge, and that chall enge
really goes to the CMO. That's where our challenge is.
There are a lot of things that are in these papers that |
w sh had not been put in these papers because | think
they were in violation of nmediation practice and they are
unfounded, but it's very difficult for me as a party here
and with the duties that | have to this Court to do
anything to violate the obligations that | have to be
confidential with respect to a mediati on.

So I"'mnot going to do that. I'mgoing to
resist that and I"'mnot going to take the bait to try to
tal k about sonme of the things that were said about Oxy in
t hese papers other than to say that | disagree with them

Having said all of that, | would like to
talk to the Court about why Oxy has truncated its
objections the way it has and why we believe that there
are ways that this can get resolved in a way that's fair
and will fulfill due process to everybody in this room

And so I'll do this briefly but I want to
do it very pointedly.

This lawsuit was brought in 2005 by the
State. Included at sonme point along the way early on, it
was the State, not Oxy, that brought in the parents of

Maxus, Repsol and YPF. The Court knows that |
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personally, my firmon behalf of ny client, Occidental,
had been involved nyself in simlar litigation in Ohio
and Texas before being engaged by ny client to
participate in this case along with M. Lehman as ny
partner and co-counsel.

| thought when we finished the Dallas case
t hat we understood what the rules were. | thought when
the ruling cane out of Chio that we knew what the rulings
were, that Maxus owed a full indemity to Oxy. W had to
argue it again before your Honor, and again your Honor
saw it the same way because it's the sanme contract, it's
the sanme | anguage, it's the same conduct.

And so again it was found that we had
i ndemi fi cati on.

These cl ains that have been brought agai nst
YPF and Repsol becane clains that we had to join in.
Because of the entire controversy doctrine, we had no
choice. And so we joined in with the State on those
cl ai nms.

Bei ng very concerned about what the State
had alleged in those clainms that there had been whol esal e
t aki ng of noneys out of Maxus, our indemitor, and put
into those conpani es, presunmably beyond attachment by
Oxy, and beyond the State through the clains that it had

agai nst Maxus, we worked hand in glove with the State for
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a long time in devel oping plans that would work, that
woul d create a situation where we woul dn't be here today
with a pieceneal settlenment.

Judge Corodenus, | can renenber saying at
one of the very first sessions that we had in our case
managenent neetings, that the only way this case gets
resolved is that we have the resolution of the people who
are ultimately responsible to the clains of the State:
Repsol, YPF, and Oxy. It was on the basis of what she
said that we had a trial plan that was crafted,
partici pated by everybody, including YPF and Repsol, and
approved by the Court.

And the reason that it nmade sense is
because of what Judge Corodenus had earlier said is we
have to find out who's ultinmately responsi ble, and we
still do.

And the reason we challenge the CMO is that
once again we find ourselves in a situation, not
theoretical, but very realistically, that here we are, a
party that's now going to have to go out, | presune --
don't know what's going to happen -- we're going to have
to go out and we're going to have to defend ourselves in
Track VII1 because | have no clue as to whether our
indemmitor intends to indemify us or defend us in Track

VIIl. W don't know anyt hing about Track VIII.
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THE COURT: Well, let nme ask you this:
Isn't that sonmething that no matter when the tracks go
forward you shoul d have a response from your indemmitor
if they're going to provide you with a defense or not?
What |'mtrying to understand is why is it that you w |
not know?

MR. HOMARD: Well, we may very well know.
Ri ght now we are anticipating that we are going to have
to prepare to defend ourselves, but I don't know that
that's the case.

THE COURT: So there hasn't been a response
that we're not telling you. Right?

MR. HOMRD: |'m not clear.

THE COURT: Okay. Well, that's sonething
you didn't raise in your brief, but it's of some concern.
| would think that -- | don't know if maybe by notion or
not -- that it should be resolved as to -- you know, |
don't have the indemmity agreenent in front of me. |
know I made sone rulings about it in a notion that you
are entitled to indemification. And you know, but I
assune you woul d know or you woul d exerci se what ever
| egal rights you have whenever we start the trial, the
direct claimby Plaintiff against you, whether -- in
what ever order.

MR. HOMRD: M point really is though
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beyond that with respect to Track VIII that there has
literally been nothing done in Track VIII, nothing. And
so the real point that | would make to the Court in terns
of this particular session is that what has happened in
Track IV, to the contrary, has been that we have, in
fact, exchanged over two mllion pages, docunments. All
of the paper has been exchanged. All of the privilege
| ogs have been submtted. Al of the challenges to the
privilege | ogs have been submtted. A nunber of the
depositions have been taken. And in January of 2013 we
submtted this as an exhibit, your Honor. The parties
basically agreed that we were within a matter of a few
mont hs of being able to finish discovery.

So our position in challenging the Case
Managenent Order is sinply that we stand here today, Oxy
havi ng been in this case since 2006, 2007, we are in a
position to know within a matter of a few nonths who is
responsi ble, who are the ultimte responsible parties for
payi ng whatever has to be paid. And we believe, your
Honor, that the way this case should proceed is not that
Oxy shoul d be | ocked out from being able to get that
adj udi cation or years, we have to wait for Track VIII to
finish? W have to only at that point in time conme in
and have an opportunity to do Track IV. And the question

of the Court is right: Wo is going to be responsible
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for it?

We're putting this off way down the road.
And so we cane in to challenge not the settlenment, but
the CMO saying, | ook, what needs to be done here is that
we need to have the opportunity for Track IV to be
finalized. Then the Court knows who it is that is
responsible and this matter can get ultinmate resol ution.

And | think that we're doing this in such a
way and we're trying to think of every way that we can
that will be the least intrusive way of doing this.

For exanple, we think working together with
the parties that there are ways that this Case Managenent
Order can be dealt with in a way that does not create
hardshi p for anybody nor give anybody a right to wal k.
For exanple, let's let VIII begin. W' Il figure out with
t hese people whether they're going to defend us or not.
If they don't, we'll defend ourselves. But let Track
VI11 begin.

VWile it's beginning, let's finish the
di scovery of Track IV. W don't have to set the trial
but let's finish the discovery so that we would be ready
to try that case at the npst opportune nonment. | think
| ooking at it this way it can all be done w thout
viol ating anything that anybody's agreed to. Because

when you | ook at the Case Managenent Order, what it
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really has to do is the fact that there won't be a trial
in Track 'V until sonme |ater --

THE COURT: You're correct as to them
pi cki ng Decenber 2015 as to a projected trial date.
That's the earliest or later, and I have a feeling that
people didn't want to say January 2016. |It's likely no
substantive case will begin in Decenber. And if you want
to have jurors, it's likely we won't get sufficient
jurors just before the holiday season and the new year,
so | accept that it could be Decenber 2015.

But what it does say -- and let nme just
make sure I'mon track -- that discovery should not begin
until after the conpletion of the Track VIII file. So
that's what you're -- trial. So that's what you're
really objecting to.

MR. HOMRD: Ri ght.

THE COURT: That we don't hold off
di scovery to be conpleted on Track IV even though the
trial date mght be a way off if | accept theirs.

And -- but you don't have an objection that there
shouldn't be a trial until 2015? You did in the papers.

MR. HOWARD: We believed, your Honor, that
what shoul d happen is that trial on Track IV should take
precedence.

THE COURT: Right.
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MR. HOMRD: We think that that is the
proper way of doing what has to be done.

However, the Court may not have to nmake
that decision today. |If the Court makes the deci sion,
we're going to begin discovery --

THE COURT: Well, | do, because they say
it's material to their whole settlenent. |f they don't
i ke my Case Managenent Order or perhaps the Appellate
Di vision's Case Managenent Order, then the contract is
voi dabl e, and that was the agreenent.

MR. HOMRD: Could be. But the fact is,
your Honor, | think that what we have here and what we've
objected to we've objected to because what we have is not
reasonable. And we have a right -- we are -- we are
here. W have to be here because of the entire
controversy doctrine. W have to bring all of our
claims. W are in a situation where we are with respect
to Track IV well along the road. |If you want to | ook at
it in ternms of the totality of what has to be done in a
track, probably 75 percent of the track is over with, or
80 percent. Most of it was all the docunent production.

And so all you've got left is basically a
couple of -- less than two dozen depositions, a dozen and
a half depositions and you're done.

Now, does the Court have to decide today on
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a trial date? Let us proceed with Track VIII. Let's see
where it goes.

THE COURT: It's interesting you raise it,
because | certainly have the question for the Settling
Def endants. Neither side has given nme any indication of
the length of tine needed to conplete discovery on Track
VIIl or whatever issues would be in that trial with the
State as the Plaintiff, or the length of the trial, or
whet her it's going to be a bench trial or a jury trial on
one or nore of the issues.

So I'Il agree that you're right, because |
had a question for everybody as to that, is that w thout
such a record, | really can't fill in the details today.
So | think you both are asking ne to fill in the details
as to what it would take us to Track VIII.

Now, you've suggested as to Track IV that
it could be done pretty quickly. Again, is it going to
be a jury trial or a bench trial?

MR. HOWARD: A bench trial.

THE COURT: Okay. Are the parties in
agreenent at this point? W don't know.

MR. HOMRD: Well, | think it's been --

THE COURT: Because when they al ways nake
all egations of fraud or sonething, there's sonme case | aw

about whether a fact-finder, a jury, can answer certain
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factual questions or not. | don't know.

MR. HOMRD: | think under the Case
Managenment Order it's been said it's a bench trial.

THE COURT: Okay. | didn't go back and
| ook at that aspect.

And how | ong do you think a Track IV tri al
woul d take? Just a ball park.

MR. HOWARD: Probably if we do it as a
bench trial, I think two weeks or |ess.

THE COURT: And you have no idea about how
long a Track VIIl would take.

MR. HOMRD: | really don't, because |
don't think we've even started Track VIII.

THE COURT: Ckay.

MR. HOWARD: Now, ny colleague, if | could
ask, given the circunstances because you can hear |I'm
hoarse, and | found out just a few m nutes ago | was
going to be giving this argunent, M. Row and has been
t he person who has worked mainly in connection with
putting together the briefing as well as the work on
these tracks. And if | could have the perm ssion of the
Court, | would like to cede just a couple m nutes of ny
time to M. Row and.

THE COURT: That's fine.

Go ahead, M. Row and.
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MR. ROALAND: Thank you, your Honor, and at
the risk of being the Cteam | will try to be brief.

THE COURT: Ckay. | don't put such
desi gnations. Go ahead.

MR. ROALAND: Well, | appreciate that.

The way we | ook at this, it's fairly
sinple. Discovery is the primary concern that we have,
and part of the argument M. Lehman was going to address
is that we believe that under the rules that apply in
this situation, particularly with the application of the
entire controversy doctrine, it is not within discretion
to conpletely stay discovery of Track IV indefinitely. |
mean, in effect --

THE COURT: Well, it wouldn't be
indefinite. That's what | would like to know. Nobody
told me how |l ong Track VIII is going to be or anticipated
to be, but the Settling Defendants and the Plaintiff are
sinply asking that we don't start that discovery until
we're done with Track VIII1 if | agree that Track VIII
gets tried first.

MR. ROALAND: Right. And I think |I can put
sone color on that. But just in terns of the time frane
that we're tal king about. The |ast deposition taken in
Track IV was in March of 2012. So we're coming up on a

t wo-year hiatus already, for various reasons that we're
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all aware of.

THE COURT: That | gave too nuch tine to
the parties to reach settlenent. That's one of them
But I'Il criticize nyself. Go ahead.

MR. ROALAND: And I'll respond to that
because it is inportant to note that Occidental does not
object to the settlenent here because we are totally
supportive of trying to get this case resolved, and that
does sone great things.

THE COURT: Let ne interrupt you. | had
this question for M. Howard, |et ne ask you.

Do you think that the discovery that you
t ook agai nst Repsol and YPF was a factor in the Plaintiff
reaching a settlenment with YPF and Repsol? | can assune
everybody had that know edge. Nobody has to discl ose
that to nme. But you're suggesting that we shoul d get
Track IV done just because we've taken this discovery,
and then if we don't do it, then it's not going to have
any val ue?

MR. ROALAND: Well, no. There's a
practical response that's raised by your question. And
that is, | was literally on my way to the airport to go
take the depositions of the former Maxus CFO and CMO when
the term sheet was announced and they requested a stay.

| don't think that settlenment happens w thout Track |V
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havi ng applied the pressure that it did.

THE COURT: Well, | agree with you. |
think the fact that | didn't stay it until that point
hel ped get the settlenent going.

MR. ROALAND: It absolutely did. And
think the original wi sdom of identifying parties who are
i abl e, and Maxus has been identified and we have been
identified, and only two parties haven't, has the sane
val ue now that had then.

But as to on-the-ground practicalities, the
orders that were in place then allowed for sinultaneous
di scovery of Track IV and Track VIII. W' re not asking
t hat that be changed. The settling parties are asking
that to be changed, but the State has no interest in it
because under the settlenment they're not participating in
t he di scovery on Track IV. So make no m stake, the only
reason why we're being put in the back seat on discovery,
is because Repsol and YPF don't want that discovery to go
f orward.

And so we don't see any reason, we think
that under the rules we're entitled to continue with
di scovery, but we think it nmakes sense in case managemnent
really trying to get to a total resolution of this case,
that's the way to get there. The conplicating factor

t hat we have that your Honor raised before on the
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guestion of whether we're going to have to defend Track
VI, if you'll recall Exhibit 14 to our opening paper
was a |letter we received from Maxus in Cctober of this
year in which we were told, "Qur prelimnary |ega

anal ysis raises significant questions as to whether or
not Maxus has an obligation to defend NJDEP's Track VII|I
damage cl ai ns agai nst OCC."

We found that pretty shocking in Iight of
your Honor's order that they have to indemify us.

So what we feel like is happening here is
our ability to get the parties that we believe are
responsi ble to pay, the ones who apparently feel sone
responsibility because they've certainly settled exactly
sane thing with the State, they're asking us to no | onger
be able to have access to the Court having to try those
claims. They want to accelerate Track VIII. And by the
way, you're on your own.

That's an untenable position. It won't
|l ead to the nopst expeditious resolution of the case. W
say, yes, we think Track IV should be decided first
through trial. But even if you don't end up there, let
the parties do discovery on both tracks. Try it when
they' re ready.

At the tinme that the case was stayed, the

parties with these counsel entered a consent order that
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said Track IV discovery would start, | believe, January
of 2013 and be conpleted at the end of April.

I n January of 2013 at Judge Corodenus’
request we submtted a schedule of the depositions, and
she said they will be done on tine. And we reported to
her, all the parties, we were on a track to be conpleted
in that tinme frame.

The order that we're submtting to your
Honor has the same time frame for conpletion of Track IV.
It would work then; it will work now. Same | awers, sane
W t nesses, sane everything.

If Track VIII is ready sooner, try Track
VIl1l; but if it's not, Track IV should go first and Track
| V has the added benefit of keeping the pressure on to
get this case resolved in its entirety.

That's basically our position in a
nutshell. W had no control over the trapdoor provisions
in their agreenent that says, guess what, if we can't
force the Court to give us the schedule we want, we can
wal k away. We don't think that's an appropriate
provision and we think that they realized that when in
paragraph 68 they said, yeah, but if something doesn't go
our way in this settlenment agreenent, if the Judge
doesn't agree with parts of it, we can waive it.

And if this settlement has all the benefits
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that it has, and it certainly does, particularly to the
State, but it really does because it applies caps and
ot her kinds of certainties for Repsol and YPF, they
should be willing to allow us to at |east continue with
di scovery. That doesn't go to the nerits of their
settlenent.

And in terms of burden, let's be realistic
here. \Who is the only party who is going to be in both
tracks? It's Oxy. W' ve got to defend Track VIII
agai nst these fol ks; and we've got to defend Track IV
agai nst these folks. They're not going to be in Track
VIII, they're not going to be in Track IV, so there
really is no undue burden by what we're proposing.

So we think that under the rules we're
entitled to continue discovery. W've taken a four-year
break in our case, which is totally unjustified. That's
a pragmatic factor. The only tinme anything happened in
this case is when | was on a plane and getting ready to
go down and depose Maxus forner enployees, when their
docunents were scathing what they said about Repsol and
YPF. That's the way cases get resolved, not by letting
people go sit on the bench. And that's why we ask that
our CMO be the one that's adopted.

THE COURT: You're tal king about -- okay.

Your differences on chall engi ng perhaps the
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i ndemmi ficati on agreenment with Maxus and your cross-claim
agai nst YPF and Repsol, that is what you nmean when you're
saying that those -- your interests nmakes it harder to
settl e because of they're suggesting as to how things
shoul d go forward under case managenent ?

MR. ROWLAND: Well, |I'm suggesting that
what they have tried to do is structure a situation where
the only party in any jeopardy is Oxy because we're
defending Track VIIlI. And even under their
agreenment -- renenber as M. Jackson described it, the
State can proceed agai nst us and would have to get a
j udgnent agai nst us and we would have to pay it or bond
it before any of these caps or any other business could
apply. So even though --

THE COURT: Nobody tal ks about the tine
period that that would be involved.

MR. ROALAND: Well, and as | said, your
Honor has recognized in previous hearings that Maxus has,
in fact, been defending that part of the case up to this
point. We haven't. They've assenbled all the
information as our indemitor as to what nay be applied
in that case. W don't know how long it's going to take.
We have to start at ground zero if they are, in fact --

THE COURT: Ah, okay, now | understand

that. | asked why -- like you didn't put any response as
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to what Track VIIl will entail tine-w se because --

MR. ROALAND: We don't know.

THE COURT: But doesn't that counsel have
to keep you apprised of such information or that counsel
has wi t hdrawn that?

MR. ROALAND: We don't know.

THE COURT: Okay.

MR. ROALAND: We've been told there's
prelimnary | egal analysis notw thstandi ng your order.
So that's the position we're in.

THE COURT: Since you' re perhaps the | ast
one tal king on behalf of OCC, |let me ask you because you
referred to it. | already nade note that |'m not sure
what "material changes” mean. Wat do you think
"mnisterial changes"” nean in paragraph 687

MR. ROALAND: If | could understand their
agreenment, |life would be a ot sinpler, but I can't, and
| don't know the answer to what they did.

I will tell you that they have in the
papers made very clear that they consider anything
involving Track IV as material because that's the
| everage they want to get this signed off.

THE COURT: So you think the only thing
that's material in the Case Managenent Order is as to

which track is put in an order to be tried first?
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MR. ROALAND: | think they would --

THE COURT: You think that's the only
mat eri al thing?

MR. ROWLAND: | think they would have to
answer that, but | do think it's their position that both

the discovery and the trial would be material.

THE COURT: OCkay. I'mgoing to take a
short break. | would Iike one. Just five mnutes. And
then 1'll hear opposition or reply to the opposition by
OCC.

(A recess is taken.)

THE COURT: All right. Everybody may be
seated. Let's go back on the record and I will hear a

reply to the opposition.

M. Gordon.

MR. GORDON:  Your Honor, thank you.

The argunent of M. Howard and M. Row and
woul d have been an interesting argunent if this was a
case managenent conference. The problemw th Occi dent al
is they have al ways been one chapter too late in this
book. Now they're saying, "What about us, where's our
fairness?" They know, even though they get up and they
argue, "We just want what's fair to us. W want to be
able to do our discovery and find out who's paying

al t hough we don't know who is defending us," and this and
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that. By their challenge they are directly chall enging
both of these settlenents.

Now, they also say sone things, well, the
rules of the cases they say we're entitled to our
di scovery. Not a single rule, not a single case says
that. In fact, the rules we cite say it's totally in
your discretion, and it's clear.

Rul e 112(a) says totally in your discretion
to seek justice and a fair determ nation on the issues.

The Manual For Conplex Litigation which you
and the Special Mster have been using, says it's your
deci si on whether to postpone or stay any particular claim
or track.

The case, the only case they cite, State v.
Corbin, a Supreme Court case, supports our position. The
stay in that case was lifted because the Suprene Court
found the Trial Court didn't weigh the public interest
versus the particul arized burden on the defendants. And
the Court, the Suprene Court said very clearly where the
public interest is inplicated -- as it is in this case on
so many | evels, the environnental |evel, the public
entity settlement |evel, the case managenent of the major
conpl ex environnental matter -- the issue is that the
public interest is superior to the particul ar burdens

pl aced on any defendant, and they have the burden to
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convince the Court that that burden that's being pl aced
on themtotally outweighs the public interest. They
haven't even attenpted that because they can't. They can
just say we don't |ike the Case Managenent Order. But
let's be clear, they know they're attacking the
fundamental basis of this settlenment.

Now, what has this Court done for the |ast
few years in active case managenent? This Court has a
Speci al Master that you work in tandemwith. You're
utilizing the npost aggressive and innovative case
managenent techniques in a case that | think everyone
woul d recogni ze is one of the npbst conpl ex environnental
matters ever in the history of the courts of New Jersey.
What have you utilized? Liaison counsel. Commttees;
finance comm ttee, procedures committee, technical
commttee. Trial tracks. You've stayed tracks. You've
stayed proceedi ngs.

Contrary to the assertion of OCC, the State
on numerous occasions cane in and got a ruling under the
entire controversy doctrine, we didn't need to bring in
certain parties or certain clains. They're not required
to do anything in this case under the entire controversy
doctrine. They continuingly argue that and that's just
totally incorrect. What they do have an obligation to do

is to bring it to your Honor's attention and |let your
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Honor make a judgnent whether it should go forward.

They want it, which is their choice to
bring it, but they didn't have to which they keep sayi ng.

So what we have is an active case
managenent. \What we al so have is each and every party in
this courtroom has criticized your Honor and the Speci al
Mast er, has accused your Honor and the Special Master of
not being fair, has accused your Honor and Special Master
of abusing their Constitutional rights. But what has
happened? Through the techni ques you' ve utilized we're
here today, and we're about to put through historic
settlenents, the |argest cost recovery and danage
settlenent in the history of the State of New Jersey is
before your Honor today. That's what we've done.

Because your Honor -- it's not stagnant, nor is our Case
Managenent Order stagnant. Your Honor and the Speci al
Mast er have been flexible enough to revisit the situation
as the circunmstances devel op and proceed and as
necessary.

So what we're really weighing when we | ook
at it, your Honor, is through the two conpeting Case
Managenment Orders is a direct attack on the settl enment
and the public interest waged by Occidental versus
Cccidental getting its own way.

So what we've done is we put a conparison
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chart together, your Honor. |[If you adopt our Case
Managenent Order, which is an integral part of the
settlenent, 261 third-parties are dism ssed fromthe

case. Fi nal , out, done.

The State receives $148 million to recover
all its past costs.
We get $17 million for natural resource

damages and restoration into the affected comunities.
The State is spared having to spend
additional mllions of dollars in participating in the
Track IV discovery. [|f your Honor listens to OCC and
even considers starting Track IV now, while there is an
appeal pendi ng, your Honor would require the State to
partici pate unnecessarily and expend additional nmillions
of dollars. [If your Honor enters our order, the State
gets to target its damge, the remainder of its damage
case, Track VIII, as the primary next step in the case.
What does that do when your Honor signs our
Case Managenent Order? History tells us, as M. Row and
described, that will create the best opportunity for the
State and COccidental to reach a settlenent, because by
the terns of our order, Track IV discovery is stayed at
| east until April. And that's not a magical date. That
coincides with the redrafting of the pleadings, first

60 days for the State to redraft their pleadings, 60 days
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for Occidental to answer.
In that tinme, the State envisions you

direct us to the Special Master for a new trial discovery

plan for Track VIII, we put in our papers we anticipate
12 nonths to 16 nmonths for Track VIII to be done
conpl et ed.

THE COURT: That's the first -- nobody has

been given nme that informtion.

MR. GORDON: It was in our papers, your
Honor .

THE COURT: All right. But there's been no
detail. CObviously you asked for case managenent with the
Speci al Master.

MR. GORDON: Right. The CMO has a pl eadi ng
time to redraft. It's key. Fromnow until April, OCC
and the State should attenpt to settle Track VIII.
Because while we're redrafting our pleadings and they're
answering, if we reach a settlenent, what happens in
April? By the terns of the order you're entering, OCCis
free to pursue its discovery. They hold the key to
unl eashi ng what they want.

THE COURT: Because -- pursue what
di scovery?

MR. GORDON: Track |V discovery.

THE COURT: | thought that Track IV
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di scovery shouldn't start after Track VIII. 1Is the
position of you and the Settling Direct Defendants that
if Track VIIl is settled, you then can start Track IV
di scovery?

MR. GORDON: Track VIII is settled.

THE COURT: [It's over.

MR. GORDON: If Track VIII is settled with
OCC and the State, it satisfies the condition, and after
April discovery can start on Track IV.

THE COURT: But do | still have to adhere
to no trial until Decenber 20157

MR. GORDON: Your Honor, | think --

THE COURT: O -- or perhaps because of
t hose changed circunstances, sonmebody could request a new
Case Managenent Order.

MR. GORDON: We're just getting to the
juicy part on ny good news list if you sign the CMO

The Court retains the discretion to
entertain either an OCC notion to |lift the stay or change
the trial date

THE COURT: That's exactly what | was
aski ng, because nobody put that in their papers.

MR. GORDON: We cannot deny, your Honor.
But what we're saying is the public interest really wll

be served by your Honor signing all of the agreenents in
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front of you and entering the two settlenents and the
orders as they exist. Then allowing OCC and the State to
engage in discussions while we replead and see if we can
acconplish before April a settlenent. That's consistent
with the logic that has gotten us to this point that your
Honor has laid out and guided this case by.

Now | et's go to the bad news col um.

VWhat if OCC' s is entered?

well, we know from Repsol and YPF, and if
we have to hear it again today |'msure they'll reiterate
it. If OCCs CMOis entered, they will withdraw fromthe

settlenment. Then we nmust reopen the adm nistrative
record for the Third-Party Defendants. Maxus is free to
chal l enge the Third-Party Defendants' settl enent
agreenment. We would have wasted 14 nonths, mllions of
dollars in effort in negotiating the two settlenents. W
won't be any closer to noving any case because there wl|
be no discovery until the new settlenent process with the
third-parties has been determ ned whether we're able to
go through with that over Maxus' objections.

THE COURT: As long as | agree to stay
di scovery if you go back for settlenment discussions.

MR. GORDON: Yeah, that's correct. | nean,
all of this is wthin your Honor's discretion.

If everything falls apart, we're back where
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we were 14 nonths ago with 275 parties trying to
participate in ESI and at a cost of between 14 and 35
mllion.

We'l |l have to fully integrate potentially
the discovery on the third-parties.

G obal Track 1V would include the State
requiring us to pay mllions of dollars in effort that's
not necessary, and clearly that cannot be in the public
i nterest.

So OCC, whether strategically or not, they
took the smal |l est piece, but they knew they m ght as well
cone in here with a big sign that says we're against al
of these settlenents. W don't want orderly process
towards the full resolution of this matter. Because
that's what they're saying.

But they come up and they say, "W just
want our day in Court. W just want to be fair."

They' Il get their day in court but it is
not an undue burden on a single defendant to allow the
public interest to nove forward so acconplish what was
unt hi nkabl e, undoable for many, nmany years, and is in
front of your Honor with the support of 265
Third-Parties, Direct Defendants, and the State of New
Jersey. We're going to acconplish truly ground-breaking

success if your Honor in your own discretion enters those
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orders.

And | think nothing you' ve heard fromthe
Def endant cannot be dealt with over tinme over the next
Six to 12 nonths as conditions evolve in this case.

And | think as M. Row and said, you want
to put pressure on sonebody to settle the case? OCC is
the last hold-out. They deserve the pressure,
appropriate pressure. And by signing the CMO, they have
bet ween now and April to cone to terns with the State.
The State is convinced we could settle with OCC

If OCC gets up and says, Well, you can't
force us, we're not trying to force them W' re giving
t hem anot her opportunity consistent with the way your
Honor has managed the case. And that's why we would urge
your Honor to enter the settlenents.

The other issue is both of the settlenents,
first the third-parties through the order on approval of
t he process by your Honor, a consent order, allowed for
the finding that they be final judgnments. The settlenent
agreenment has it inits terms in the order, and the
third-party -- third-party consent judgnment basically has
it in the order on the approval process that your Honor
is being asked to determ ne that these are final
judgnments pursuant to Rule 4:42-2. And we woul d propose

that we integrate both of these into one order declaring
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that the certification is final judgnent because it
satisfies the rule, and really your Honor should have an
order that states the rule. Because what we have in
front of you is a conplete adjudication of separate
claims. That would be as to the Settling Defendants, our
past costs and NRD for the Defendants is totally -- those
clains are totally taken care of.

And it also is a conplete adjudication of
all the rights and liabilities asserted in the
litigation. That's as to the Third-Party Defendants.
That's why it needs to be certified as final. Wat that
does is if there is an appeal by Occidental, they're the
only | oan dissenter, then once the Appellate Division
affirms it, your Honor no |longer can revisit on an
interlocutory basis. It's a full and final
determ nation. Oherwise, if it's not a final judgnent,
it remains in |linmbo that your Honor can be asked to
revisit it.

THE COURT: Let ne ask you, because you
were a party to the | anguage -- or the Third-Party
Def endants, | can ask them \What does it nean,

"non- appeal abl e order"?

MR. GORDON: | think it means the highest

Court has rendered its decision.

THE COURT: Well, | know there's existing
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deci si ons wherein an Appellate Court when they're asked
to approve a settlenent that's not a full settlenent,
they may very well say it's not ripe for |eave to appeal;
but once the total case is settled or tried, then they'l
hear it. Now | only know that an Appellate Court has
said that in years past. | don't know if that's good | aw
or not, but if that happens, where does that |eave us?
O we'll let the Appellate Division tell us where it
| eaves us.

MR. GORDON: Your Honor, | think the
260- sone-odd parties will be arguing that the Court,
based upon your certification and finding here, and based
upon the issues and what's done, should treat it that
way. So our expectation is we won't have a problem But
if the Court does what your Honor says, | think it wll
be creating, again, one of those areas where if it can be
revisited at any tinme that the Third-Parties could be
brought back into the case, they may not deemit as a
settlement that neets their terns.

So | think that everyone is contenplating
that if your Honor signs that order that makes it clear
i n your opinion these are the types of issues that should
be considered final for judgnment purposes, and really
what the Court says is are they enforceable. W could go

collect on these agreenents. That's what it's about. So
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they are enforceable. They are final. That's why your
Honor signed the January order for the Third-Parties
sayi ng everybody wanted a final determ nation to know
that big issues in this case were fully and finally
settl ed.

So we would settle the past costs, the NRD
for the Settling Defendants. The Third-Parties, | know
they're loving to hear this, would be fully dism ssed,
never to be seen in this case again. And we would nove
on.

THE COURT: Okay. So |eave to appeal.
Basically you're right. At this stage, | think -- |1
assunme an opposition for appeal if | do approve this or
approve it on certain terms and the parties have a right
to seek | eave to appeal, that if they granted | eave to
appeal, it's anyone's guess how | ong the Appellate
Di vi sion m ght take, | assune.

MR. GORDON: That's right, your Honor.

THE COURT: So they might do it really
qui ckly or they m ght not.

MR. GORDON: We can't predict the Appellate
procedure. But if Oxy appeals -- and it | ooks like they
woul d be the only one if you do execute these that would
appeal -- I'msure that the collective group that was

| ooking to nove the settlements would urge the Appellate
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Division to act on summary disposition to affirmthe
settlenents so we could clearly put that behind us and
nove forward.

THE COURT: | have a question, | guess |
wanted to ask the Plaintiffs and the Third-Party
Def endants. It was mentioned by, | think M. Howard,
about at the nmediation there may not have been proper
procedures. |'mnot concerned with what parties said to
each other or accusations they're maki ng about what
peopl e said during the nediation process. Wen | first
read the order, it concerned ne as to why perhaps |
didn't receive a call fromthe medi ator saying that
there's an issue in dispute concerning the Court nmaking
rulings such as changi ng the Case Managenent Order, as to
why nobody called nme. Because it had situations where if
it happens, and if | think it's -- it would be
productive, | would have had a Case Managenent Order that
if the parties settled, this is howit's going to be
going forward; and if they don't settle, this is howit's
going to be going forward; so you would have a Court's
determ nation to then continue settlenent discussions.
And perhaps OCC, if they knew what | would have rul ed
back then, maybe you woul d have been | onger along in your
settl enment negotiations.

I'"mnot -- you know, it just didn't happen.
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But it really came to mind that | get surprised that a

maj or issue in the settlenent agreenent is what |'m goi ng
to do with further case nmanagenent. | don't hear about
it until 1 read the |ast few pages of the settlenent
agreenent. And, | don't know -- | think --

MR. GORDON: | think your Honor --
think --

THE COURT: -- the Court should be apprised

if their decision is going to be determ native of a
settl ement or not.

MR. GORDON: If we had it to do over, |
t hi nk, your Honor, there is a few turns in the whole
process | know from Plaintiffs we m ght have chosen a
different path. But | think what we were really keeping
our eye focused on was trying to build the nunber of
parties and clainms that we could bring before your Honor
at one tinme so that hopefully fromPlaintiff's
perspective we wanted none of our case left. W cane
very close to that, but we couldn't acconplish it.

THE COURT: All right.

I will hear, because it's a cross-notion,
anything that OCC would |ike to add by any of its
counsel, M. Howard or anyone else. If you want to add,
it's areply to the opposition to your cross-notion. |

want to nmake sure everybody has a record, particularly if
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there's an appeal.

MR. ROALAND: Just briefly, your Honor.
think one thing that the briefing on this CMO, and really
all the briefing has come down to the case managenent
issues, it isn't about the settlenent. The settlenment,
we haven't objected to it.

THE COURT: You don't object that you m ght
have -- potentially have sonme benefit fromthat
settl ement.

MR. ROALAND: That's correct.

THE COURT: Ckay.

MR. ROW.AND: And there's a great benefit
to having a settlenent, no question. But | think one way
to frame this is if there's no settlement to be had and
this was just a case managenent conference and we were
just tal king about what makes the npbst sense, their CMO
or our proposed order, | don't think there would be any
argunment .

THE COURT: Well, that was the status
before settl enent.

MR. ROALAND: It was. But |I'm going
somewhere with this.

What they have done is the have said,
really -- they're talking about the public interest.

What they have said is that the public interest is that
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we put in place an order that will deprive one party from
access on its claimfor two, perhaps three nore years;
and because the settlenment is so good to the public, you
shoul d overl ook whatever discretion you normally woul d
exercise in that situation. They m ght just as well have
said in their settlenent, we condition this upon the
entry of summary judgnment agai nst Occidental, and could
you say in the larger sense the public interest would be
better served by judgnent against Occidental? Sure it
woul d.  But you know, that's what the Court is here to
protect, the interest of the individual against the
so-called public interest. Qur rights don't change
because they've settled their case and because the two
forei gn defendants have negotiated in a provision to try

to put us in a conprom sed position going forward in the

case.

It doesn't benefit the State that we don't
have di scovery for two years. It only benefits YPF and
Repsol. It was on the eve of that discovery that they

bolted to the State.

So the question for your Honor is very
clear. It is a single defendant, but if there was no
settlenment, would this nmake any sense. And the fact that
they' ve settled it al one does not, we would submt, nmake

it appropriate to have one party's clains who
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have -- these aren't new clainms, and that's one thing to
be cl ear about. These are exactly the sane clains that
the State had. To have us have to sit on the sideline
for two or three years, at the sane tine accelerating a
claimthat our indemitor has cast doubt about whether
we're going to be left to defend. [It's pretty apparent
what's going on here, and we appeal to your Honor because
it's the only opportunity that an individual has is to go
before the Court and say the majority doesn't rule where
it inpinges on another person's rights.

That's really what we're here for

THE COURT: And that's based on your
wanting to take discovery imediately and have a trial as
soon as possible on Track IV issues.

MR. ROALAND: Yes.

THE COURT: There may be sone ot her issues
that may be raised about the indemification agreenment
with Maxus, but that would be included. O it mght not
be. | don't know if anybody is tal king about -- | don't
t hi nk anybody has been definitive as to whether or not
you m ght be precluded from engagi ng, at least in notion
practice, concerning anything having to do about wth
what that particular letter in October suddenly raised.

MR. ROALAND: |It's certainly sonething --

THE COURT: | think that's |left open.
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don't think that's dependent on my approving or not about
t he i ssue of your defense being provided by the indemity
agreenment or not. | haven't heard any opposition that
that has to be absolutely stayed, that issue.

MR. GORDON:  Your Honor is right, that's
not addressed.

THE COURT: Right. But now what |'m
hearing that | don't think anyone is saying that has
anything to do with approval of the settlenents being
dependent in sone respects on the proposed Case
Managenent Order by the Settling Defendants or the
Plaintiff and by Occidental.

Al'l right.

MR. ROW.AND: Thank you, Judge.

THE COURT: You're wel cone.

We're going to take a lunch break. M
staff needs a lunch break. And let's -- there's a |ot of
peopl e around here. Let's reconvene the usual lunchtine
at 1:30. And what I'mgoing to do is spend the tine over
unch. | should be prepared to render a decision after
lunch. And then | think | can satisfy sone Third-Party
Def endants - -

JUDGE CORODEMUS: | think M. Rothenberg
had a change of m nd.

THE COURT: ©Oh, he did. | thought if | did
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decide it today, he was going to pick the lunch tab for
the room

MR. ROTHENBERG. Not a problem

MR. GORDON: Your Honor, before |unch,
we're going to pass out, there's an order that --

THE COURT: |'mgoing to fish out the
orders that | think I have to sign, but if you have
sonet hi ng el se.

MR. GORDON: We have one that if your Honor
is leaning to enter them --

THE COURT: | still have to sign an order
if 1"'mnot agreeing, so | still need the orders.

MR. GORDON: It would incorporate the
finality of the final judgment |anguage.

THE COURT: Ckay.

MR. HALL: Your Honor, Thomas Hall on
behal f of the YPF Def endants.

THE COURT: Yes, go ahead.

MR. HALL: WIIl we have the opportunity to
be hear this afternoon?

THE COURT: ©Oh, | thought you were just

relying on the Plaintiff, because | kept inviting anybody

else totojoinin. | think we have a little bit of
time. It's not quite five after twelve. | would
entertain -- if you wish, | would entertain if YPF wants
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to assert a position on any of the issues, whatever was
rai sed by the Third-Party Defendants and what's been
raised by OCC. Certainly. | thought that was going to
be it. Because |I think M. Jackson didn't include you in
his initial representation of how we're going to proceed.

Pl ease put your appearance on the record
for the court reporter and 1'll hear you.

MR. HHRD: |'mDavid Hird representing
Repsol .

THE COURT: ©Oh, okay. You were very quiet
today, and | guess you were just waiting for your turn.
We m ght even take lunch a little later. Maybe | should
hear all the argunents before |unch because | want to
spend sonme time and not have a hiatus. |I'mgoing to try
to be prepared after lunch with a deci sion.

So go ahead, sir.

MR. HALL: Thank you, your Honor.

Thomas Hall from Chadbourne & Parke LLP on
behal f of the YPF Defendants.

Your Honor, | will be relatively brief, but
| wanted to put this CMO issue in sone historical context
because these negoti ati ons have been going on for somne
time.

As your Honor will recall, back in April of

2012 we had the Argentine | aw expropriating the shares in

Veritext/NJ Reporting Company
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YPF. In the spring of 2012, new seni or managenent came
into YPF. By the sumrer of 2012, | was appearing as

co-counsel for YPF.

THE COURT: And original counsel no | onger
was appeari ng.

MR. HALL: By the fall they were out and I
was i n.

And in ny first session with the Speci al
Master, she made it abundantly clear that your Honor and
she thought this was a case that should be settled. And
we took that to heart and | do want to thank the Speci al
Master for all of her perseverance, because | think
wi t hout her none of us would be here today.

But it took nore than that. It took a
client on ny side who had incentive to settle. And it
wasn't on the nerits. W don't think there's a viable
case here. The thing that got us here were twofold.
One, expense. There was enornous expense goi ng on, and
suddenly it was doubl ed because, before Kirkland
wi t hdrew, YPF and Repsol were sharing counsel so they
were each paying 50 percent. Suddenly YPF was bearing
100 percent of its own share, its own counsel

Secondly is senior nmanagenent tine. W
have new managenment com ng into this conpany. Their

directive, your Honor, is to really refocus this conpany
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on donmestic oil and gas exploration and production. The
governnent said that is in our vital national interest --

THE COURT: They di scovered new oi
reserves offshore.

MR. HALL: Correct, your Honor, and there
was an enor nous anount of distraction fromthis case of
seni or managenment. We had all sorts of disputes. There
were stay notions, attorney w thdrawal notions,
el ectronic discovery, depositions. It was a major, ngmjor
distraction. So ny client at that stage did see -- did
see a real benefit at trying to negotiate a settlenent.

We were hoping for a global. W went into
medi ation | ast October with the nediator. W were hoping
for a gl obal because that woul d acconplish our
objectives. That fell by the wayside pretty quickly,
your Honor. And what we were |eft was a possible parti al
settlenent, but that wasn't going to satisfy where we had
to get, which is cut down the expense, free up managenent
time so they could focus on their vital national interest
of devel oping oil and gas devel opnent within the country.

But what happened t hrough di scussions was
the idea percolated up. Maybe we can get you hal fway
there. Mybe we can get you, YPF, a period of tinme in
this case where you can get that benefit, where your

expenses go way down. Your senior nmanagenent is not

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



(o2 I & 2 B S “S L \)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Colloquy -

Page 102

di stracted. \Where they can focus on what the Argentine
governnent wants themto focus on in redevel oping their
busi ness.

And that idea, your Honor, took root. M
general counsel was at the nediati on sessions, was an
active participant. He expressed interest. W went back
to senior managenent and they expressed interest, and
that, your Honor, | think was the first termof the
settlenment. We hadn't even reached a nunber yet because
t he nunber was going to be driven on whether we can
acconplish our objectives of lowering costs and freeing
up seni or managenent tine.

That was the prem se of the settlenent from
the beginning. It was in our term sheet that was agreed
to in February of this year. It was in every single
draft of the settlenent agreenent. And it was an
i nportant conponent for senior managenent, and it
certainly was an inportant conponent back in June of this
year.

VWhen | went down to Buenos Aires and
presented this to ny board of directors, it was a very
i nportant conmponent then, as well.

My point is, your Honor, this is not a
tag-on itemat the end of the deal. This is at the core

of the benefit of the bargain here. 1It's the el enent
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t hat enabled us to resurrect a settlenent out of burning
ashes. The settlenment was dead when Oxy wal ked fromthe
tabl e, but this enabled us to get back in the gane and
get the parties where we are today.

My point quite sinply, your Honor, is we
are not here, | don't think, today to tal k about whose
CMO is better, whose CMOis worse. We're here to decide
whet her Occi dental has satisfied it's very, very high
burden of show ng your Honor why you shoul d approve the
settlements.

Thank you.

THE COURT: M. Hird, 1'll ask you to cone
forward. Even though the m crophones don't anplify, they
have to record what's being said.

MR. HI RD: " m David Hird. [''m
representing Repsol.

Your Honor, Repsol is in a very unusual
position here. W did not discharge into the Passaic.
We have never done business in New Jersey. W're only
here because in 1999 we purchased YPF which was the
i ndi rect parent of Maxus.

We believe we would prevail on a trial in
Track VIII1, and | need to nention that we have demanded a
jury trial on Track VIII

THE COURT: Track IV you're tal king about.

Veritext/NJ Reporting Company
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MR. HIRD: |'msorry, Track IV. | get them
confused. Forgive ne.

We do believe that we would prevail in
Track 1V and we've demanded a jury trial in Track IV.

So why does a conpany |ike ours which
believes it could prevail in the litigation settle for an
amount as large as $65 million? And the reason why is
very simlar to the reasons that M. Hall said for his
client. 1In the fall of 2012, the Argentine governnent
appropriated YPF, which was a major asset for Repsol.
That was a nmmjor corporate event that required the
attention of key people, including those few Repso
enpl oyees who were still in Argentina, and other people
in Spain and around the world. That has been a focus of
this -- of Repsol for a year. There have been sone
recent devel opnents that may succeed in a settlenment, but
it's still the focus.

Just for the same reasons that M. Hal
had, for us to expend the tine, the effort, the noney,
particularly with new counsel, particularly with a
situation where we woul d be questioning witnesses who
previously may have worked for us and no | onger work for
us, and who may have sone adversity to us, this was a
decision to -- to make this settlenment in order to get

t he breathing space. The breathing space is inportant to
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my client and we made this a condition of the settlenent.
As M. Hall said, this was in the term
sheet fromthe beginning. |If you take out the CMO, it's
i ke asking us to buy a car without an engine. This is
part of the business decision that our client made to pay
$65 mllion.
Now, with respect to the coment that
M. Howard nmade -- or M. Row and, | forget
which -- that, you know, it's inportant to decide who is
liable first. W're in a different place now. The
guestion is who's liable for what? These settlenents are
approved. The State's past costs are paid in full. The
State has recovered part of its NRD costs. The rennining
damages are nmuch nore -- even |I'msure M. Jackson w ||
say are harder to prove. |'msure he believes he'l
prove it, but he would acknow edge it's harder to prove.
Before we do a massive corporate trial that
i nvol ves depositions all around the world and bring it
here, let's see if there's sonething left, what's |eft,
and decide. [It's not back where we were when the Court
i ssued the first Case Managenent Order, when the State
everyone knew was out at |east $150 million. W' re now
in a different position and it calls logically for a
di fferent Case Managenent Order. Thank you.

THE COURT: M. Warren, go ahead.
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MR. WARREN: | will try to be brief.
WIlliam Warren on behalf of Maxus Energy, Tierra
Sol utions, Maxus International.

Your Honor, | just want to set out what |
under stand was the decisional framework that we're here
on. This is a notion not by Maxus, not by Repsol, not by
YPF. It's a notion by the State.

And as | understand, the initial objection
came from Ccci dental; and as | understand, the decisional
process with respect to this notion, the question is was
the State acting in an arbitrary, capricious, or
unr easonabl e manner when it executed this settlenent.

Not whet her there could have been a better settlenent.

Not whet her your Honor could have -- could have

negoti ated or crafted a ten-page agreenent which nmaybe
you could have. Just was it arbitrary, capricious,

and -- or unreasonable. And | didn't hear anything about
that at oral argunent today. And | assume, although
Occidental can speak for itself, that Occidental doesn't
take the position that the settlenment as executed, as the
State executing the settlenent was acting arbitrary and
capri ci ous.

And then there's backup argunent.

M. diver, | thought -- excuse nme -- M. Howard put it

very well when he canme in, he said, "W're | ooking for
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due process for everyone in the room"

It's a due process argunent. It's -- well,
maybe it wasn't arbitrary, capricious, or unreasonable,
but you know, it violated our due process.

And that's a heavy burden to present to the
Court and | never heard anything in support really of
t hat argunent, what | heard was sort of slipping over to,
well, it's not fair. Not fair is not due process. The
question is is this so unfair, is it so unconscionabl e,
is it so outrageous |ooking at the settlenent as a whol e.
Because, again, | heard, "We're not objecting to the

settlenent, we're objecting to the Case Managenent

Order. "

The Case Managenent Order is integral to
the settlenment. It is part of the settlement. It is
i ke saying, well, we're not really objecting to the ful

settl enent, we just want paragraph 51 out.

And so | haven't -- you know, if there is
an argunent that can be presented that this settlenent
prevents Occidental fromever having its issue tried,
then there may be a due process argunent. But that's not
what it provides.

And your Honor, if we're getting into case
managenent, we're saying, well, they're due process

vi ol ati ons based on case nmanagenent, was it a due process
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vi ol ati on when your Honor issued Case Managenent Order 17
and you said, "Maxus, you may not proceed against the
Third-Party Defendants, you have to go to Tracks |V and
Tracks VIII first"?

And | didn't hear anybody say, well, that's
a violation of due process.

And by the sanme token, when your Honor
said, "Maxus, we're going to try Track IV"' -- totally
di fferent case because of everything that's going to
happen as part of the settlenment agreenment. But, "Maxus,
we're going to try Track IV first, not Track VIII," was
that a violation of Maxus' due process?

I f your Honor had said, as Maxus asked you
to say, we're going to try Track VIIIl first and not Track
IV, would that have been a violation of Occidental's due
process?

The answer is apparent, it would not have.
Movi ng these tracks around is not a violation of due
process.

The issue before the Court is not what best
practices is, whether | can cone up with a better Case
Managenment Order, it's whether this settlenment as a whole
viol ates Occidental's due process. |t doesn't.

| mean, focusing on the Case Managenent

Order, this is not the only Case Managenent Order before
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your Honor. There's a Case Managenent Order that's
associated with the third-party consent judgnent, a Case
Managenent Order that provides process and procedure and
standards, dictates how that's going to nove forward on
vari ous issues.

| mean, if that Case Managenment Order were
di sapproved with the Third-Party Defendants or how many
of the Third-Party Defendants woul d say, well, wait a
mnute, we're not signing up for this consent judgnent
anynore, it's changed, it's different. W're in the sane
position.

We're not obviously attacking the
Third-Party Defendants' consent judgnent, but there are
parallels even. The fact is in a case with this nmany
parties as conplicated as this case is, when parties
settle, they need sone certainty as to how the case is
going to continue. The Third-Party Defendants need that,
Plaintiffs needs that, the Settling Defendants need that.
That's why there are Case Managenent Orders.

And so if the Court agrees that the State's
execution of this settlenent agreenent is not arbitrary,
capricious, or unreasonable, and the Court agrees that
Occidental did not denonstrate that this settlenent
agreenment violates its Constitutional right to due

process, then | suggest, your Honor, respectfully, that
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this settlenent agreenment out to be signed and we ought
to nmove forward. Thank you

THE COURT: Again, I'll ask if OCC w shes
to have a response to add sonet hi ng new now that they
heard the additional opposition.

MR. HOWARD: Yes, your Honor, we would |ike
to.

I want to, first of all, say one thing that
is just sinply not true. Occidental never wal ked away
fromthis nmediation. W never wal ked away fromthe
medi ation. | got a bill fromthe mediator for several
t housand dollars in January, and | called the mediator
and | said, "Was there a session?

"Oh, | forgot, you didn't attend."

We never refused to attend. We never were
invited to that session.

Now, to go to the nore inportant point and
the point that M. Warren just raised, and that is the
poi nt of due process. This case was brought by the State
in 2005. W brought our clainms against these parties in
2007. Now, you know, it is a fact that over tinme big
corporations merge, they dissolve, they splinter, they
break. They always woul d nuch rather be spending tine
maki ng noney than being in a courtroom And |I'm sure

t hat what these gentleman said here today on behal f of
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YPF or Repsol is right, they don't want to be in this
courtroom They want to be out nmaking noney. But we
have clains with very solid evidence to show t hat

$2.5 billion was taken out of Maxus, $2.5 billion. The
Mosconi report done by YPF, itself.

And the point is | took a year ago a
deposition in Buenos Aires, M. Leone, who was one of the
principal players in this who called YPF the
arm -- excuse nme, who called Maxus the arm of YPF. He
was in his 80s.

You talk to ne about due process? How many
years do we have to wait, how many people will be dead by
the tine we get around to having a chance to depose thenf
| can't say who is going to die between now and a year
fromnow or two years from now, and nobody can. But one
of the things that we do believe I think in our systemis
that justice delayed is justice denied. W have been
del ayed and del ayed and del ayed, and we have been
unfairly attacked by the positions that we' ve taken with
respect to this nediation. | feel defensel ess because we
have our own obligations as |lawers to the fact that we
wi Il keep confidential things that happen in nediations.
And it puts ne in a very bad shape and place to be. |
don't even like telling you the story | just did.

But your Honor, the reality of it is is

Veritext/NJ Reporting Company
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that tinme noves ahead. You've read in these papers about
t he CERCLA issues that are out there. How | ong does Oxy
have to wait to get a judgnent against people, if we
prove it, that took billions of dollars of noney that
shoul d have been available for the State of New Jersey
and for Occidental? 1Is it going to be going to get

anot her conpany in two years?

| cannot tell you for sure that Oxy w |
have due process denied in a week or two or ten, but tine
itself is a denial of due process.

We believe, your Honor, that everything
about this settlenment agreenment can be approved except
for the Case Managenent Order. That we can proceed a
pace with discovery, a very small anmount of discovery.
|f you believe that 12 or 14 depositions are going to
sonehow grind to a halt two of the biggest corporations
in the world is crazy. |It's nonsense.

So what we're asking this Court to do is to
give justice, to have due process, to give us our day in
court. We've waited | ong enough. We'Il do it quickly.
W'll do it fairly. And we'll do it in every way that we
can to still reach accommopdati ons wherever we can

And so, your Honor, we stand here not
lightly challenging what we've chall enged, and we made a

del i berate decision not to challenge the settlenent,
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because we wanted to be as unobtrusive as we possibly
could be with the State. W have worked | ong and hard
with these people and have great admration for the
State's |lawers. But at the end of the day, | nust say,
your Honor, that in fairness and due process, Oxy needs
to have a right to go forward with this case before even
wor se things happen and nore conpani es splinter and nore
assets are |lost to God knows whom so that we can protect
the rights of our sharehol ders and our corporation.

And | would say to you that fundanmentally
that's a matter of due process.

Thank you.

MR. GORDON:  Your Honor, | feel conpelled
to say two things in response to M. Howard.

First, Paragraph 5 of our proposed CMO. As
| said in my presentation, we cannot deprive your Honor
or the Special Master as your entity-fulfilling discovery
fromthe ability to respond to circunmstances. There is
no basis for himto stand up and say evidence may be
| ost. Paragraph 5 says an application to the Court can
be nmade if there's a situation they' re aware of that they
may | ose testinony. So that should be totally discounted
from your Honor.

Second, how many tines are we going to hear

OCC get up and say they're not chall enging the
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settlement? Once I'd like themto get up and say they're
chal | engi ng the whol e settl enent.

What they're really saying is go in another
roomand let's reformat the CMO because it's an integral
part of the settlenent. How disingenuous can you
continue to be? | don't get it. It's really an affront
to the Court and to the State. We have been partners.
But don't continue to conme up and say we're not
chall enging the settlement. W've called it out in our
papers, at argunent, and | would |i ke soneone fromtheir
side to say, we don't like the settlenent because an
integral part does not favor us. That's really being up
front wwth the Court.

THE COURT: All right. | think with that
|'ve given everybody an opportunity to create a record,
and we will now take our lunchtinme, and | anticipate
hopefully we'll reconvene by 1:30 or so.

(A lunch recess is taken.)

AFTERNOON SESSI ON

THE COURT: All right. Everybody may be
seat ed.

Al right. W're back on the record.

Al right. As we've discussed, and nost
parties agree, that the only opposition to approval of

these two settlenent agreenents, that is, the agreenent
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with the approximtely 260 Third-Party Defendants, the
agreenent that the State has settled with them and al so
the agreenment by the Direct Settling Defendants except
OCccidental, is two things: One is that the -- the
Settling Direct Defendants have a paragraph that if their
agreenment is void or the Appellate Courts decide it is
void, they then would have an opportunity to contest the
settlement by the Plaintiff, the DEP, with these
participating Third-Party Defendants.

That's one opposition |'ve heard today.

Secondly, the opposition has focused on
that by the non-settling Defendant, Cccidental Chem cal
Cor poration, that the proposed Case Managenent Order by
the settling parties -- that is, by the Plaintiff and the
ot her Direct Defendants, should not be entered into
because it's affects their rights as the non-settling
Def endant. And they have cross noved for a different
order.

So |'ve heard argunent as to those two
I ssues.

Ot her than the procedural argunent or the
adm ni strative, you know, argunent made about the
Third-Party Defendants shouldn't be subject to this
matter bei ng opened up perhaps many years down the |ine

and dependi ng upon Appell ate practice, but the main issue
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before the Court is that the Case Managenent Order that
is, in essence, proposed by the settling parties, the
Plaintiff and by the other Direct Defendants, that

provi des essentially that at this time, if | do approve
these two settlenents, there should be now a Case
Managenent Order that to proceed with the rest of the
litigation as concerning Oaens-Corning -- Owens-Corning?
Ccci dental Chem cal Corporation -- Omens-Corning is |long
gone, |'ve had a case with them-- that the sequence as
to the two trials or the two tracks remaining there's a
di sagreenent .

The settling parties, the Plaintiff puts
forth in asking this Court to approve the settlenent,
that | order that their remaining claimwhich is that
agai nst COccidental go forward first at this tine, and
that it results -- if there's no resolve, it should
result in a trial that could be no sooner than April. |
don't think at this time since it's taken this |ong
per haps for the Court to hear these notions for the
Court's approval of these two settlenents, to this tine
that I don't think the timng is at issue. It's just
that the tracking claimor the remaining clains that the
Plaintiff may have agai nst Occi dental Chem cal
Corporation be tried before any cross-claimbe tried as

to what remains with Occidental Chem cal Corporation's
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clainms as agai nst the Settling Defendants who settled
with the Plaintiff, but against the YPF and Repsol
entities, which is based on the fact that there is an
i ndemi fication agreenent with Maxus, and |'ve already
interpreted that there's -- and | don't recall exactly
which terms | was asked to decide -- but there is
i ndemmi fication owed by Maxus as to damages to be
incurred by Occidental Chem cal Corporation in this
particular litigation. And the causes of action as
agai nst YPF and Repsol is that Maxus nmay not have the
assets to satisfy the indemification obligation they
contracted to with Occidental Chemical. And if they
don't, then there's a basis that the parent corporation
of Maxus, which now has been divided, but basically the
parent corporation of Maxus, which was YPF with Repsol as
t he managi ng partner, be responsible because of
fraudul ent transfers and basically being able to pierce
the corporate veil because of the way the parent treated
the assets and treated its wholly-owned subsidiary,
Maxus.

So that's -- that's the nmajor clains.
There may be sonme other clains or even sonme cross-clains
or counterclainms by YPF or Maxus. But it's basically
l[itigation that COccidental would have in asserting

cross-clains it has against these other Defendants who
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have settled with the State.

Now, generally nobody di sagrees that the
standard and the reason that these settlenents cone
before the Court for approval is because we do have a
public agency, the DEP, as a part of our State governnment
wherein the Court does have to determ ne whether the
actions of the public agency settling this case is not
arbitrary, capricious, or unreasonable considering the
public interest.

Now, that's overall determ nation, but also
the parties do raise as to what is the standards that a
Court does have in conducting case managenent,
particularly of cases of sonme nmagnitude |ike this.

There's basic Court rules and directives,
i ncluding there's a Manual For Conplex Litigation which
peopl e have referred that this is that type of a case.
Let me just go over the existing |aw discussing the
di scretion of a Court to determ ne case mahagenent.

["I'l start with our Court Rules, 4:38-2.
It talks about that a trial judge does have the
di scretion to sever clains and hold separate trials to,
you know, neet its duty. Severance of Clains, (a), "The
Court, for the convenience of the parties or to avoid
prejudice, my order a separate trial of any claim

cross-claim counterclaim third-party claim or separate
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i ssue, or of any nunber of clains, cross-clains,
counterclains, third-party clains or issues."

And then Section B deals with Separation of
Liability and Damage Claims. "Multiple parties, issues
or clainms are presented in individual or consolidated
cases and the nature of the action or actions is such
that a trial of all issues as to liability and damages
may be conpl ex and confusing, or whenever the Court finds
a substantial savings of time will result fromtrial of
an issue of liability in the first instance, the Court
may on a party's or its own notion direct that issues of
liability and damages be separately tried." And you
know, the issues of liability generally should be tried
first but there nay be reasons to do it on reverse
bi furcati on.

There's a Suprene Court Directive, 3-77,
whi ch encourages bifurcation of liability and danage
trials in appropriate cases. And basically it's within
the sound discretion of the Trial Court and will only be
overturned if a judge abuses his or her discretion.

It's a standard from Di odato v. Rogers, 321
N. J. Super. 326, 1998.

There's also Whjcik v. Pollock, 97 N.J.
Super. 319, 323 (App. Div. 1967).

And the Court is allowed to analyze a
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nunmber of factors. And it's for cal endar control and
avoi dance of prejudice and resolution of conplexity and
reduction of confusion. Controlling trial costs is
anot her consideration. And generally, the rationale
behind the use of the procedural device of having
separate trials or bifurcation of certain issues, you
bal ance the advant ages and di sadvant ages determ ni ng
whet her there would be a greater benefit to the Court as
to the manner in which they choose to -- to have issues
tried.

Now, | anguage for the nultiple -- The
Manual For Conplex Litigation provides that the Court
shoul d bal ance the advantages of separate trials,
however, agai nst potential for increased cost, del ay,
i ncluding delay in reaching settlement, and
i nconveni ence. The judge should take care when deci di ng
whi ch i ssues may and shoul d be severed for separate trial
and the order in which to try them

Now, al so, the Perretti decision, which
it's Perretti v. Ran-Dav's Cnty. Kosher, Incorporated,
289 N.J. Super, 618 (App. Div. 1996), where they're
di scussing the Court's discretionary case managenent
role, it says concerning the entire controversy doctri ne,
which is raised here that the entire controversy does

all ow Occi dental Chem cal Corporation to certainly
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continue their cross-clainms as agai nst Repsol and YPF.
"Where litigants have discharged their entire controversy
obligations by raising all related causes of action in a
single proceeding” -- again, related causes of

action -- "the Trial Court is obliged to assune a
proactive managenment role in such matters by, for
exampl e, severing or joining clains, staying or

accel erating their consideration, and retaining or, in
fact, transferring jurisdiction.”

That's basically citing what the basic | aw
in -- in the entire controversy doctrine as applied in
New Jersey that if you bring it to the Court's attention
and the Court decides to take jurisdiction and keep
jurisdiction and try the case, obviously you have that
right, and it's -- it's tried by the Court. But the
Court always has discretion really at the beginning or at
the end that if an entire controversy doctrine is brought
before the Court, the Court may determ ne not to
consi der, for whatever reasons, to have it as part of the
particular lawsuit. And if the Court makes that
deci si on, nobody's lost any rights under the entire
controversy doctrine. It's only if you never bring it to
the Court to decide whether it's appropriate to be in
anot her piece of litigation that you also have with other

parties would that be any prejudice to a litigant. As
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long as the Court considers it and deci des what the Court
thinks is appropriate to do, then if the Court decides
not to hear the matter or to transfer it, then in
subsequent litigation no one could raise that under the
single controversy doctrine, you've lost the right to
bring a case.

And | think if you read Perretti in the
concept there, that's where that cones from

Now, again, The Manual For Conpl ex
Litigation which is considering federal cases, but |
think it's applicable generally here, too, is that courts
can "Consi der whether hol ding separate trials on

liability, damages, and allocation of response

cost" -- and we're tal king about CERCLA clains in federal
courts -- "they can consider bifurcating or trifurcating
the trial into phases - liability, damages, renediation

pl ans and all ocation. The order of trial and the
correspondi ng settl enent discussions can be varied to
address certain dispositive issues.”

So to ne, all of those basic principles,
whi ch nobody heartily disagrees that that's the standard,
that regarding courts' decisions on case nmanagenent is
hi ghly discretionary, in fact, specific. And that's the
standard that | come in deciding this matter

Now, as to the issue as to what should be
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the order, if | approve the settlenent or if | don't
decide on the right order we may have an -- one or nore
of the settlenments void as of today. So |I don't know if
it's the cart before the horse, but | do have to decide
what Case Managenent Order | would be willing to enter
t oday goi ng forward.

As to the State's position, the Plaintiff's

position that at this point in tinme, they would want to

have the remai ni ng danage clains, liability and danage
claims, they have -- although |I've decided liability

as -- as a |egal successor to the Di anond Shanrock
entities, does lie with Occidental -- they want to have

the final trial that they would be involved in go forward

first. And that's basically what we've called Track

A\

Occidental's position is we did have the
| ast case nmanagenent in -- in play before |I did
have -- agreed to stay discovery and now it's been

approxi mtely 21 nonths, was that we were going to
continue to conplete discovery and have the Track IV
all egations tried involving Repsol and YPF.

Now, |I'Il point out that at that tine it
was certainly clear that | did order that to go forward
not sinply because of only the interests of Occidental

Chem cal Corporation, but also because Plaintiffs had a
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di rect clai magainst YPF and Repsol in which they have
now settled that difference, and in which they're going
to receive -- and I'll nmention in a noment -- sone
significant dollars. And so that was to go forward. And
along with the certainly related and -- you know, | don't
have the | anguage before nme -- but the cross-clains

agai nst Repsol and YPF were certainly in line or in step
with the clains by the State. So the State had the claim
and there was also a cross-claimthat Occidental had. So
at that point in tine, for whatever reasons | gave, it
was appropriate to proceed.

We now have, there's a conplete settlenent
of the State's claim albeit not the cross-claim for the
sane issues. And we already have that settlenent in
which it was explained on the record, and | asked a
nunmber of tinmes as to how | can interpret the application
of the caps or -- or the non-caps. And essentially they
are receiving $130 mllion from Repsol and YPF, and
they' re also receiving sone noneys for resource danages,
and they al so have reached an agreenent that dependi ng
upon the success of QOccidental Chem cal Corporation,
which it's remained in cross-clai magai nst Repsol and
YPF, that may be a benefit and adnmtted today on the
record that they may have achi eved sonme benefit.

Certainly, the fact that they've settled these past costs
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for what's been represented to be the full past costs to
date, which would be the -- is it the 135 -- it adds up
to 148 mllion, that they' ve gotten that noney and that
is acredit as to Occidental Chem cal having to pay those
noneys.

There was a | ot of other explanations as to
different categories, but it's clear to the Court that
OCC has gai ned sonme benefit by the State settling the
same issues with these Direct Defendants, YPF and Repsol.
So the case going forward that Occidental has is to
defend the case of the Plaintiff suing them for danages,
and also to seek the Court's determ nati on about any
liability for YPF and Repsol if, in fact, Maxus defaults
on its indemification agreenent which it would not
become ripe if -- if -- not ripe in that sense, but in
whi ch that OCC woul d not have any nonetary harmif, in
fact, in this case Maxus did pay on their indemification
agreenment whether they had the noney or perhaps they had
it fromsonebody el se, perhaps the other Direct
Def endants, or maybe they borrowed the noney.

So that's the situation we're in.

Now, COccidental's position is this: What
the Plaintiff is asking, the State is asking that an
agreenment with the Settling Defendants in which they

received the noneys | said, and which there's also an
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agreenent in place in which they may receive $400 mllion
whi ch woul d be a benefit to Occidental and which under
certain circunstances if Occidental was successful in
their claimagainst Repsol and YPF, that the Plaintiff
woul d actually forgive any anount over the anmount that
Repsol and YPF woul d pay. Again, that nay be
conplicated, but that remains perhaps a possibility.
Occidental says that it's a denial of their
due process or it's sinply unfair. They don't use the
termthat it would be considered arbitrary, capricious,
and unreasonabl e taking into consideration the public's
interest that for the interest of the public in having
t he Departnment of Environnmental Protection clean up this
particular site and have that noney rei nbursed so they
could use that noney to clean up future sites, that
they're not saying that that's not in the public
interest. What they're saying is their interest wthout
any harmto the public interest should be taken into
consi deration and we should try Track IV first. O if we
don't try Track IV first, at |east discovery should go
forward and be conpleted as to Track |V before -- perhaps
before Track VIII is over, or before Track VIII is tried
if I will not agree that Track VIII will be tried at a
| at er date.

It's this Court's determ nati on that
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considering that the previous tracks were in place for a
nunber of reasons, one reason to certainly satisfy the
Plaintiff's clainms and not necessarily to satisfy
cross-clains, and to force the settlenent, admttedly
whi ch was di scussed, and |I'm sure as sonebody nentioned
it was discussed, in fact, with the Court's Speci al
Master. And to try and put an end, you know, to this
case in an orderly fashion and one that perhaps woul d

|l ead for a resolution wthout having to try each and
every tracks or each and every issue that was raised
including all those by -- against and by the Third-Party
Def endants, their cross-clainms against each other,

et cetera.

So we're at a different point in time now.

I will determ ne that what's fair and
what's reasonable and in the public interest is to have
the Plaintiff, whether -- in fact, whether it's a public
entity or not, now | specifically have to approve it
because they're a public entity. But in any case
generally, unless there's good reasons not to, a
Plaintiff's damages or a Plaintiff's trial should be
tried first. There are instances where | would have a
different bifurcation or a reverse bifurcation. But in
this case | still think that the primary inportance is to

have the Plaintiff mde whol e. The Plaintiff has settl ed
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with 260 Third-Party Defendants, the other Third-Party
Defendants as a result, I'msure in good part because of
that settlenent, they have now individually settled their
third-party clains. They've settled with all the Direct
Def endants. And to make the State whole and for the
State to have noneys to be reinmbursed for their past
costs and to have noney to go forward to continue to act
in the public good to clean up sites, there's no question
that -- | will take judicial notice that there's a nunber
of identified polluted sites that at this point in time
are not proceeding to be cleaned up because of |ack of
sufficient funds by the DEP, by the Spill Act Fund, and
al so because other third-parties that may be responsible
have not been found or they're w thout assets.

So it is in the public interest to have the
Plaintiffs nade whole, albeit in alaw-- in an orderly
and | ogi cal fashion.

So | do believe that it's appropriate to
try Track VIII. It's in the interest of the public and
just in the interest of sonebody being a plaintiff. The
fact that there were other clains that they've resolved
if cross-clains remain, it's just as anong Defendants and
not having to do with direct |loss such as the Plaintiffs
claimthat they've | ost noneys or they've |lost, you know,

the ability to use their noneys nore w sely because, you
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know, they've spent it on cleanup of other pollution,

et cetera.

So | just think, you know, in the exercise
of nmy discretion -- and I'll speak a nonment about being
concerned with the interests of Occidental. So | think

it's appropriate to resolve all the clains against the
Plaintiff so the Plaintiff can be nade whol e i nsofar as
the counts in this case have been pled so | can have this
whol e case di sm ssed.

Now, Occidental -- and also Occidental's
claimis this: It is derivative of the Plaintiff's
clainms in this suit that there's no question that
initially nobody chall enged Cccidental filing a
cross-cl aim because it's based on the fact that there nay
be a judgnent in this case in which their indemitor -- |
think 1"musing the right term-- Maxus may default on
its contractual obligations and therefore it would
have -- it would need to have the case deci ded agai nst
Repsol and YPF. So Cccidental would have an avenue that
they legally contracted for or that they have a judgnent
for to pay for the damages to the State. So it's really
derivative of the Plaintiff's claim

And for that reason, it certainly seens
appropriate that the Plaintiff's claimas against

Cccidental be decided before a claimthat's really
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derivative. Because they're being sued in this case,

t hey may have to have a suit as against the parent of
Maxus i f Maxus decides that they will not -- or proffers
that they cannot pay any judgnent under the

i ndemmi fication agreenent at this tine.

Now, |'m not depriving Cccidental of any of
their rights to litigate in this case and to have their
cross-claimdecided. It is a question of sinply the
order it will go in.

Now, there was a proffer by way of
opposition that it's been a | ot of years, they were on a
track to conplete it before the Court determ ned only
when | thought the parties were close to having a
settlenent that | stayed discovery, and | should just
conti nue on that because sonething m ght happen. | think
as pointed out by Plaintiff's counsel, and | had a note
about that early on, is that if -- there's a paragraph in
the order submtted by the Plaintiff, the settling
parties, wherein the parties can certainly ask, as you
can with any Case Managenent Order because of certain
ci rcunstances, a change in the existing order. | wll
tell you now, whatever Case Managenent Order | sign
today, | think it's nunmber 19. So we've had a | ot of
changes for a | ot of reasons as things change.

So | just will point out that insofar as
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there may be prejudice -- right now | expect that there
may be prejudice that witnesses nay die or assets may be
squandered so that judgnments will be uncollectible.
There's a ot of law and rules about it. There's a basic
rule about if anybody in in extrems, even if people
haven't started litigation, they can conme to Court for an
order that if a witness is in extrem s, that you get to
take a di scovery deposition and an i nmedi ate de bene esse
deposi tion.

So what ever order | sign today doesn't
preclude parties, if there's a change in circunstances,
to cone to the Court for sone kind of relief, and perhaps
for relief under the present case nanagenent order. So
t hat stands.

And so unl ess, you know -- so it's not a
basis for the Court to consider that. People around the
world may -- may lose all their noney or may die, there's
law in place and there are rules in place that you can
certainly come to the Court and the Court will hear you.
So that's not sonething that | have to decide today, that
my order today is going to wholly preclude there ever be
an in extrem s deposition even if people know about it a
nmonth fromnow. So that's open.

Al so, the fact that there is -- | think

there's a basis that discovery should not go forward on
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the remai ning cross-claimthat Occidental has until Track
VIIl is conpleted. | think at this point intinme it
makes sense. | have no idea -- although there's sonme
broad proffer, and we all know there's going to need to
be nore cl ose case managenent conference as we go forward
with either of these tracks, or when we go forward with
each of these tracks, and we're going to go forward on
Track VIIl first, as to changing. But at this point in
time, | amconvinced that there may be a bases in which
Track VIIl will be decided either by settlenent or
j udgnent which may obviate the need, and particularly
obviate the need for an immediate trial of Track IV.

Now, it's been proffered and it's in the
Case Managenment Order, nobody has to respond now whet her
they think it's material or not. But it's been a
proposed trial date for Track IV, not for Track VIII,

that's to be imediately and certainly not before April,

which | don't think is a problemat all. Even if
sonebody finds a claimfor |eave to appeal, it probably
won't get a result till April.

But anyhow, the point being is that the
Track 1V, the proposed trial date is that it should be no
sooner than Decenber 2015. | really don't have a good
i dea whether that is wholly appropriate for that

particular tinme because | don't have enough information
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and the parties have told nme, first of all, we're going
to have anmended cross-clains. | don't know if that wl]l
result in additional discovery. | don't know what the

response is going to be to additional cross-clains.
Al so, nobody succinctly stated, if we had a
case managenent conference, as to what specific discovery

needs to be done and how long it's anticipated that would

t ake.

And also as to the trial, there's a |ot of
ways that | could try Track VIII. If it's going to be a
bench trial, I could maybe start even receiving existing

docunents to digest at this point in tinme, so when then |

m ght have to hear testinony, | would be prepared. So if
it's a bench trial, | could do it nmore quickly than if
it's a -- and so there's a | ot of ways we can handl e
going forward with Track VIII, and it may take sone

length of tinme or it nmay not.
Now, as to Track IV, again, at this time |

know parties are thinking that it may only, you know,

take -- be another dozen deps or not, but I would like to
see a resolve of Track VIII before setting any particul ar
schedul e for discovery for Track IV. And | will tell the

settling parties, the Plaintiff and the Settling Direct
Def endants, that I'Il put in the order that it is -- that

there won't be a trial until Decenber 2015. But |'m not

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




(o2 I & 2 B S “S L \)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Colloquy -

Page 134

putting in the order, |1'mnot being asked to put in the
order that that date is inviolate. Meaning that if
circunst ances change, parties are not precluded from
asking for additional case managenent orders. That's the
nature of case managenent orders.

So although I'Il accept that as a projected
date, and I will sign the order that says that it won't
be until then, but | leave it open that if anybody wants
to ask for new case managenent -- and | won't even
suggest what the changed circunstances will satisfy
because it's just being speculative, |ike any Case
Managenent Order, it's subject to change. And if it
happens that | change it or if it happens on appeal and
t he Appellate Division changes, then it is up to the
parties to deci de whether these are mnisterial changes
or material so as to invoke their right to void the
settl enment.

| can't be any nore definitive today to
that, other than I'I|l accept that for now that sounds
pl ausible. But | don't like to say anything advisory so
| don't give any bad exanples that if certain things
happen bet ween now and before Decenber 2015 there nay be
a basis. Certainly, there may be a basis for ne to have
a later date, but there nmay be circunmstances in which it

may be changed.
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So if that's a basis, | wasn't asked to be
definitive, I'll use the |anguage in the order. But I'm

not being asked to say that there can never be a Case
Management Order to change that. And if that's a reason
to avoid the settlement -- or void the settlenent, then
what ever | egal rights people think they have, they can
certainly engage in that.

But | accept as presented to nme that 1'|
sign it on that basis. And I'll nmake a decision whenever
| think it's appropriate, it's brought to the Court's
attention as to when discovery, if it starts at all, as
to Track IV to be conpleted. And I don't find that
there's a |lack of due process. The nane, you know, that
keeps -- that was used a nunber of tinmes by counsel for
Occidental. | have -- at this time | have an intention
of trying it and I don't know what the circunstances wl |l
be going on. But |I'm not precluding them from having a
trial in this case. The circunstances are such that |
think we are going to proceed with it and their
cross-clainms remain. It doesn't preclude if they want to
file a cross-claimsimlarly in another case that may be
relevant, and if that judge takes jurisdiction and they
want to try the case first, I'mnot precluding them
They have all the legal rights they have in all the other

jurisdictions to pursue this claimwhich my be
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reoccurring. Apparently there's -- nobody's proffered a
case to nme in which a Court has refused such a
cross-claim So if they have, they have. But |
certainly can't have a crystal ball to say that this is
the last chance, and if | don't try the case imediately
in this case, all the other jurisdictions are going to
shoot down Occidental and not allow themto adjourn it in
any other lawsuits for damages against them for the
pollution of the Passaic River or pollution in sone other
sites in which they m ght have the sane i ndemification
agreenent.

So that's really not before this Court now
It's not -- I'"mnot being asked to -- why don't you
deci de the issues so other jurisdictions around the
country, or around the world, for all I know, won't have
to decide it. And certainly Occidental doesn't ask ne
that | do that.

But as far as ny considering that, | did
accept it on this because | think it's germane to the
i ssues raised here where OCC is being sued by the State
for significant damages, that they have a right to
litigate in this forum and I still intend to, but now
for the reasons | stated and for the interests, the
public interest and the interest of the Plaintiff sinply

being a Plaintiff, that who have now resol ved, |

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



(o2 I & 2 B S “S L \)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Colloquy -

Page 137

guess -- at one tinme | thought it was 307, and basically
306 of the parties have resolved their differences except
for the cross-clainms and the parties being sued on the
cross-clainms for Occidental.

So we made a | ot of progress, and | think
the Plaintiff should be able to proceed. And it's not
arbitrary, unreasonable for the Plaintiff to ask that now

the final phase of the danages against all the parties,

meani ng agai nst the last party, Owens-Corning -- | Kkeep
saying that -- QOccidental Chemcal. It's
OC -- Occidental Chem cal Corporation go forward next

because we're at this stage in the |litigation.

So for all those reasons | am going to sign
all the orders submitted. |I'msinply going to sign them
and then I'Il have them el ectronically published
tonorrow. There's no reason for people to wait around
for copies or me to stanp copies. What |I'mgoing to sign
is the two settlenment agreenents, both as to the
Third-Party and the Direct Defendants where
it's -- there's atag line as to -- it says,
"Court-approved settlenment agreenent.” And the |ast page
is that the Court so approves. So |I'mgoing to sign
t hose two orders.

I|"mgoing to sign the two orders of

di sm ssal, and the two Case Managenent Orders, that is,
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for both of the settlenents.

The only other thing to perhaps nention is
how this Court feels about the Third-Party Defendants
per haps bei ng subject to sone type of future opening up
of the settlenent or future clains because of paragraph
69 in the settlement agreenent with the Direct
Def endants. |'ve decided to sign these orders. As far
as |'mconcerned, they are final, and there will be no
need to revisit paragraph 69.

So -- and | accept the reasoning by the
State that adm nistratively it certainly nakes sense to
have finality to both settlenments, and then both
settlenents if they're appealed will go together to the
Appel l ate Division. To nme that makes sense. So if 1've
ki cked the can down the road, |'ve agreed that these
settlements are final as far as the Trial Court is
concer ned.

If on appeal, the Appellate Division, you
know, issues are raised, then | think it does becone an
issue that if the Appellate Division mkes certain
decisions that nmay create a situation for a voidable
settl ement such as the one with the Direct Defendants, |
woul d say you shoul d nake your argunents to themas to
whet her what's the force and inport of paragraph 69. |

think at this point because for the reasons |'ve stated |
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believe that these settlenent agreenents are appropriate
and the Case Managenent Order for nowis certainly
appropriate on behalf -- being submtted on behalf of the
Plaintiff who wants to have Track VIII tried now. So ny
havi ng done that, | don't think I have to specul ate or
advi se what | think would happen if the Appellate

Di vi sion does sonmething. | think that's really for the
Appel | ate Divi sion.

So with that, | amgoing -- |I think it's a
total -- there's also the certification order that | was
gi ven today, M. CGordon, and | see you' re about to stand
up, | forgot. That's the seventh order that I will sign
and that conbines as a final order -- it certifies a
final order as to both the consent judgnent with the
Third-Party Defendants as well as to the Settling Direct
Def endants. So that 1'll accept that you only need the
one order. So I'mgoing to sign that.

So if you think there's nore than seven
orders, | would ask anybody to |l et nme know. Because |I'm
prepared when | get off the bench now I'lIl sign them and
then they will be posted -- | don't know today but
certainly by tonorrow norning so everybody will have a
copy of all the orders, and you can proceed wi th your
l egal rights with those orders being stanped.

I think I'll stanp them today because |'m
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going to do that

will be online, if not by the end of today by tonorrow
nor ni ng.

Al right? | thank everybody and | thank
you for being civil in a crowded courtroom That's

al ways hel pful.
MR.
MR.
MR.

(The proceedi ngs concluded at 2:23 p.m)

Page 140

now, so you'll get stanped orders that

JACKSON: Thank you, your Honor.
GORDON:  Thank you, your Honor.
HOWARD: Thank you, your Honor.
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CERTI FI CATI ON

I, LINDA M JORRITSMA, a Certified Court
Reporter of the State of New Jersey, do hereby certify
that the foregoing is a true and accurate transcript of
the within proceeding as reported by ne stenographically

at the place and on the date hereinbefore set forth.

LINDA M JORRITSMA, C C R
Li cense No. Xl 00995

Dat ed: Decenber 18, 2013
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